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PEIVrLEGED  OOMMUNICATIONa 

I.  TO  LAWTIR8. 

§  1.  At  common  law  confidential  commanications  made  by 
a  client  to  his  attorney,  connaellor,  or  aolicitor,  in  the  course 
of  any  professional  employment,  and  relating  to  the  subject 
thereof,  are  protected,  on  grounds  of  public  policy,  and  the 
latter  will  not  be  permitted  to  testify  to  such  communications, 
unless  the  privilege  is  waived  by  the  client  This  rule  has 
been  substantially  incorporated  into  the  statutes  of  various 
States,  and,  by  these,  information  obtained  by  any  physician 
or  surgeon,  while  attending  a  patient,  and  necessary  for  his 
proper  treatment,  and  confessions  made  to  a  minister  or 
priest  in  his  professional  character,  are  also  protected,  and 
cannot  be  given  in  evidence  by  either  of  them  without  the 
consent  of  the  patient  or  person  confessing. 

§  2.  The  general  rule  on  this  subject,  both  at  common  law 
and  under  statutes,  may  be  stated  as  follows:  All  communi- 
cations made  to  an  attorney  or  counselloiHtt-law,  in  the 
coarse  of  any  personal  employment  relating  to  the  subject 
thereof,  and  which  are  made  in  consequence  of  the  relation 
in  which  the  parties  stand  to  each  other,  and  all  communica- 
tions made  by  a  client  to  his  attorney  or  counsel  for  the  pur- 
pose of  professional  advice  or  assistance,  are  privileged  and 
protected  from  disclosure,  whether  they  relate  to  a  suit 
pending  or  contemplated,  or  to  any  other  matter  necessary  or 
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proper  for  sQch  advice  or  aid ;  and  aach  attorney  or  ooan- 
aellor  cannot  be  compelled,  nor  will  he  be  permitted,  to  dia- 
cloee  Buch  communications  in  evidence  without  the  consent 
of  hia  client 

Thb  general  rule  of  evidence  was  grafted  into  the  common 
law  of  England  at  an  early  date,  for  we  find  it  recognized  in 
a  case  in  the  feign  of  Elizabeth  in  the  16th  century :  Berd  v. 
Lovelace,  Gary  (Eng.  Ch.))  88*  And  the  general  doctrine  was 
fully  considered  and  illustrated  in  a  subsequent,  but  earlj' 
case,  in  which  Lord  Chancellor  BaouoHAM,  assisted  by  con- 
sultation with  Lord  Ltndhurst,  Tnn>AL,  C.  J.,  and  Park,  J., 
said :  **  This  protection  is  not  qualified  by  any  proceedings 
pending  or  in  contemplation.  If  touching  matters  that  come 
within  the  ordinary  scope  of  professional  employment,  they 
receive  a  communication  in  thenr  professiopal  capacity,  either 
from  a  client,  or  on  his  account  and  for  his  benefit,  in  the 
transaction  of  his  business,  or,  which  amounts  to  the  same 
thing,  if  they  commit  to  paper,  in  the  course  of  their  em- 
ployment on  his  behalf,  matters  which  they  know  only 
through  their  professional  relation  to  the  client,  they  are  not 
only  justified  in  withholding  such  matters,  but  bound  to 
witiihold  them,  and  will  not  be  compelled  to  disclose  the  in- 
formation or  produce  the  papers  in  any  court  of  law  or 
equity,  either  as  party  or  witnesses :"  Greenough  v.  Grosketl 
(1888),  1  My.  4  K  101. 

These  general  principles  of  the  law  have  been  fortified  and 
sustained  by  many  decisions,  both  English  and  American, 
whether  a  suit  was  pending,  or  contemplated,  or  not.  Bacon  v. 
Frisbie  (1880),  80  N.  Y.  894 ;  provided  it  is  made  for  the  pur- 
pose of  obtaining  professional  advice,  Flack*8  Adm.  v.  NeiU 
(1862),  26  Tex.  278 ;  Parker  v.  Carter  (1814),  4  Munf.  (Va.)  278 ; 
HaUon  v.  Bobinaon  (1838),  14  Pick.  (Mass.)  416 ;  McLeUan  v. 
Lonsfellow  (1851),  82  Me.  496 ;  Dunn  v.  Amo8  (1861),  14  Wise. 
115 ;  Wetherbee  v.  EzekieJ  (1852),  25  Vt.  47 ;  Alderman  v. 
TTie  People  (1857),  4  Mich.  414;  Parkhurst  v.  McOraw 
(1852),  24  Miss.  184;  Young  v.  Georgia  (1880),  65  Oa.  525. 
As  to  the  ownership  of  the  note  in  suit.  Miller  v.  Weeks 
(1858),  22  Pa.  89 ;  Beltzhoover  v.  Blacksioek  (1884),  8  Watts 
(Pa.)  21.    Whether  difiiculty  in  granting  a  second  lease 
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was  mggested  by  ooonael  or  client,  Tkrton  v.  Barber  (1874), 
17  L.  R.  Eq.  829;  or,  in  fiu^  anything  paning  between 
oonneel  and  client  during  consoltation.  Bitter  v.  Beyher  (1873), 
48  Ind.  112 ;  and  even  if  the  retainer  or  employment  is  de> 
dined,  OriaUr  ▼.  Chrkmd  (1848),  11  8m.  k  Marsh.  186.  As 
to  correepondenoe  between  solicitor  preparing  to  commence 
an  action  and  third  parties,  ITCorquodale  v.  Bell  (1876),  45 
L.  J.  C.  P.  Biy.  829.  As  to  correspondence  between  solicitor 
and  employes,  WUson  ▼.  Nerihampion  and  Banbury  Junction 
Rwy.  Co.  (1872),  14  L.  B.  Eq.  477 ;  Matfarlan  v.  HoU  (1872), 
Id.  580.  As  to  confidential  correspondence  with  predecessora 
in  title  and  their  solicitors,  Minet  ▼.  Morgan  (1878),  8  L.  R. 
Ch.  App.  361 ;  Moafyn  r.  W.  Moefyn  C.  ^  L  Co.  LnUd.,  (1876), 
84  L.  T.  (N.  8.)  C.  P.  Div.  681. 

It  is  not  essential  that  any  fee  or  compensation  be  actually 
paid,  or  that  there  should  be  a  general  retainer :  Bacon  v 
FriMe^  supra;  Barie  ▼.  GrouJt  (1878),  46  Vt  118;  Cross  v 
Biggins  (1872),  50  Mo.  885. 

It  is  not  sufficient  that  the  witness  is  ready  and  willing  to 
testify  as  to  confidential  communications  which  are  privileged. 
They  are  protected  as  a  rule  of  law,  and  the  Courts  will  in- 
terpose and  determine  from  the  facts  whether  the  witness  was 
acting  in  a  professional  capacity  when  the  communications 
were  made :  Bank  of  Utica  v.  Mersereau  (1848),  3  Barb.  Chan. 
528;  Bacon  r.  Friable,  supra;  Foster  v.  HaU  (1831),  12 
Pick.  (Mass.)  89 ;  Pisople  v.  Atkinsm  (1870),  40  Cal.  284. 

An  attorney  cannot  be  compelled  or  allowed  to  testify  as 
to  communications  made  to  hira  by  two  clients  in  a  suit  by  a 
stranger  against  one  or  both  of  them  without  the  consent  ot 
both :  post,  %  7 ;  Whiting  v.  Barney  (1862),  88  Barb.  (N.  Y.) 
397.  Nor  will  he  be  permitted,  on  a  bill  of  discovery,  to 
disclose  communications  of  his  clients,  nor  produce  letters 
passing  between  them,  or  through  intermediate  agents,  and 
containing  or  asking  legal  advice:  MUcheWs  C!3^(1861),  12 
Abb.  Proc  (K  Y.)  259. 

Counsel  may  be  compelled  to  disclose  the  existence  of  the  pro- 
fessional relation,  Chirac  v.  Beinicker  (1826),  11  Wheat.  (U.  8.) 
280;  and  the  abstract  legal  opinion  asked  where  no  com- 
munication of  facts  to  be  concealed  was  made,  McMannus  v. 
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SUUe  (1868),  2  Head,  218 ;  and  what  oocumd  in  his  presenoe, 
as  the  execution  of  a  document,  although  he  was  present  in 
consequence  of  his  engagement  as  counsel:  Battm  v.  Moore 
(1854),  29  K  IL  168. 

Friendly  and  confidential,  but  not  professional,  communica- 
tions to  a  lawyer  are  not  privileged:  Branden  y.  Ocwing 
(1854),  7  Rich.  Law  (S.  C.)  459. 

§  8.  Other  persona  are  privileged. — ^The  rule  is  not  limited 
to  the  attorney  or  counsellor,  but  extends  to  his  clerk,  assist- 
ant attorney,  or  other  agent,  while  in  the  discharge  of  his 
duty ;  and  it  covers  confidential  communications  nuule  to  him, 
or  in  his  presence  or  hearing,  if  made  for  the  purpose  of  ad- 
vice or  assistance,  by  the  client  of  the  attorney  or  counsellor, 
as  where  it  is  made  to  an  attorney's  clerk  to  enable  him  to 
prepare  a  complaint  or  other  paper :  Landaberger  v.  Gorham 
(1855),  5  CaL  450 ;  Taylor  v.  Foster  (1825),  2  &  &  P.  195 ; 
Part  V.  Hayne  (1824),  lid.  545 ;  Jackson  v.  French  (1829),  8 
Wend.  (N.  Y.)  837 ;  Bmnd  v.  Brand  (1870),  89  How.  Pr.  (N. 
Y.)  198. 

So  the  rule  extends  to  a  necessary  interpreter,  employed  to 
translate  communications  between  the  clieo^and  the  attorney 
or  his  assistants :  Jackson  v.  French^  supra  ;  Parker  v.  Carter^ 
supra  ;  Andrews  v.  Solomon  (1816),  1  Pet  0.  0.  856. 

The  rule  is  limited  to  those  who  are  in  fact  attorneys  or 
counsellors-at-law,  and  their  clerks  or  assistants,  and  does  not 
extend  to  those  who  chance  to  be  present  at  a  conference  be- 
tween a  client  and  bis  attorney:  Jackson  ▼.  French,  supra. 
Nor  does  it  protect  communications  overheard  by  a  clerk  in 
the  office,  who  does  business  for  himself,  or  by  others  who  may 
by  chance  be  in  the  vicinity :  Id. ;  Barnes  v.  Harris  (1851), 
7  Gush.  (Mass.)  574;  Hoy  v.  Morris  (1859),  18  Gray  (Mass.), 
519 ;  Hdmes  v.  Kimbtdl  (1850),  22  Vt.  555 ;  Goddard  v.  Gardr 
ner  (1859),  28  Conn.  172 ;  SampU  v.  Fro^  (1859),  10  la.  266. 
Nor  those  made  when  both  parties  are  present :  Whitney  v. 
Barney  (1864),  80  N.  Y.  800 ;  Brilim  v.  Lorenz  (1871^  45 
N.  Y.  51 ;  G^  &we  CoJs  Appeal  (1888),  117  Pa.  514;  nor 
statements  made  by  a  third  person  to  mi  attorney  at  the  re- 
quest of  his  client :  Perkins  v.  Oay  (1877),  55  Miss.  158. 

Communications  made  by  a  former  client  after  the  relation 
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of  client  and  attorney  has  ceased  are  not  privileged  unless  arti- 
fice has  been  used  to  obtain  them :  Oordon  v.  JHes8  (1816),  18 
Johns.  (K .  T.)  492 ;  MaiidenilU  v.  Gumiey  (1862),  88  Barb.  (N. 
Y.)  225 ;  WaUams  v.  BmUm  (1857),  12  La.  An  91.  Nor  infor- 
mation obtained  from  other  sonroes,  though  the  client  may 
have  communicated  the  same  to  the  attorney :  Brandt  v.  Klein 
(1820),  17  Johns.  (N.  Y.)  885 ;  OroAy  v.  Berger  (1844),  11  Paige 
(N.  Y.),  877 ;  ChUUeathe,  eftr.,  R  Co.  v.  Jameson  (1868),  48  111.  281. 
Nor  acts  nor  transactions  of  a  client  with  third  persons  or  with 
an  adverse  party,  though  the  attorney  may  be  professionally 
engaged  therein :  Coneny  v.  TannahiU  (1841),  1  Hill  (N.  Y.), 
83 ;  Hehbard  v.  Haughian  (1877),  70  N.  Y.  54 ;  Bundel  v. 
YaUs  (1878),  48  Miss.  685.  Nor  letters  written  by  an  attor- 
ney pursuant  to  instructions  of  his  client :  Reg.  v.  Downer 
(1880),  48  L.  T.  N.  8.  445.  Nor  statements  made  by  a  client 
to  a  third  person  in  the  presence  of  his  attorney :  Satterlu  v. 
EliM  (1869),  36  Gal.  487;  Gallagher  v.  Williamson  (1863), 
23  Id.  831 ;  Pmen  v.  Moor  (1854),  29  N.  H.  163 ;  Bceson  v. 
Beeson  (1848),  9  Pa.  279.  Nor  communications  made  by  a 
client  which  have  no  relation  to  the  advice  or  aid  sought  or 
obtained  by  him :  Anie^  %  2 ;  State  v.  Mewkerter  (1877),  46  la. 
88 ;  Foster  v.  Sail,  supra.  Nor  communications  made  to  one 
who  is  supposed  to  be  an  attorney,  but  who  is  not :  Fountain 
V.  Young  (1807),  6  Esp.  118 ;  see,  also,  Bochester  City  Bk.  v. 
Suydam  (1851),  5  How.  Pr.  (N.  Y.)  264 ;  Foster  v.  BaU,  supra. 
Generally  the  rule  does  not  apply  to  communications  made 
between  parties  to  a  controversy  before  an  attorney  solicited 
by  them  to  draw  up  papers  or  agreements  in  relation  to  the 
matter,  or  where  they  relate  to  agreements  made  between 
such  parties  and  the  attorney  of  one  of  them,  or  where  made 
by  one  party  to  his  counsel  in  the  presence  of  the  other  party 
or  his  attorney,  or  where  made  by  one  party  or  his  attorney 
to  the  attorney  of  the  other:  Gore  v.  Harris  (1851),  8  Eng. 
L.  &  E.  147 ;  McLean  v.  Clark  (1872),  47  Ga.  24 ;  Fdrish  v. 
Gates  (1856),  29  Ala.  254 ;  FulforcTs  Appeal  (1880),  48  C!onn. 
247 ;  Dunn  v.  Amos  (1861),  14  Wis.  106 ;  Gas  ^ove,  efc.,  Co.'6 
Appeal  (1888),  117  Pa.  514 ;  Boot  v.  Wright  (1880),  21  Hun 
(N.  Y.),  844 ;  Britton  v.  Lorenz  (1871),  45  N.  Y.  57 ;  Hubbard  v. 
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Haughian  (1877),  70  N.  T.  61 ;  Hou9e  v.  Houu  (1886),  61 
Mich.  69. 

Ck>miDaDicatioiia  are  not  privileged  when  made  by  one  who 
is  merely  a  nominal  party  to  a  suit,  and  who  has  do  real  in- 
terest in  it,  or  made  to  counsel  after  he  has  refused  to  act  as 
such  for  the  party  making  it,  or  to  an  attorney  who  has  a 
personal  interest  in  the  matter  to  which  the  commnnication 
relates,  or  where  the  matter  of  the  oommnnication  becomes 
necessary  to  be  shown  to  protect  the  personal  rights  of  the 
attorney:  Alien  v.  Harriwn  (1888),  80  Vt  219;  BochesUr 
City  Bk.  V.  Suydam  (1851),  5  How.  (N.  T.)  254 ;  SeUar  v. 
Wihan  (1844),  4  Ired.  L.  501. 

The  mle  is  held  not  to  apply  to  an  attorney  who  is  called 
upon  merely  to  perform  some  manaal  service,  as  to  draw  np 
a  written  instrument,  according  to  directions,  without  a  re- 
quest to  give  any  legal  advice  or  assistance,  and  without  giving 
any :  Hation  v.  Bobitison  (1888),  14  Pick.  (Mass.)  416 ;  Alden 
v.GodJnrd  (1882),  78  Me.  845 ;  Barum  v.  Fouts  {1S60),  15  lud. 
50 ;  Bandd  v.  Yaie$  (1878),  48  Miss.  685 ;  De  Wolf  v.  i&rader 
(1861),  26  111.  225.  Nor  does  the  rule  prevent  a  scrivener, 
who  drew  a  will,  from  testifying  as  to  the  reasons  and  pui^ 
poses  of  the  testator  in  making  certain  bequests :  Sanford  v. 
Sanford  (1872),  61  Barb.  (N.  Y.)  805 ;  B.  0.  5  Lans.  (N.  Y.) 
486 ;  Buasell  v.  Jackson  (1851),  15  Jur.  1117 ;  see,  also.  Matter 
ofAusHn  (1886),  42  Hun  (S.  Y.),  516 ;  Matter  of  Boury  (1887), 
8  N.  Y.  809.  And  generally  the  rule  applies  only  to  such 
matters  as  the  attorney  has  learned  from  his  client  or  on  his 
client's  behalf,  and  which  were  committed  to  him  in  the 
capacity  of  an  attorney,  and  in  which  capacity  only  he  re- 
ceived them :  Bex  v.  Brewer  (1884),  6  C.  &  P.  868 ;  Annesley 
V.  AngUsea  (1748),  17  How.  St  Tr.  1289 ;  Gillard  v.  Bates 
(1840),  6  M.  4  W.  647 ;  OreeMmgh  v.  GaskeU  (1888),  1  My. 
&  K  104;  Walsingkam  v.  Goodrieke  (1848),  8  Hars,  122; 
Whiting  v.  Barney  (1864),  80  N.  Y.  880. 

§  4.  The  rtde  covers  aU  methods  of  communication. — ^The 
general  rule  covers  all  methods  of  communication  and  all 
sources  of  information,  oral  or  otherwise,  such  as  deeds  and 
other  papers,  and  paintings,  pictures,  photographs,  weapons, 
and  other  instruments  and  mechanical  devices,  if  they  are 
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Qsed  to  convey  to  the  attorney  infonmtion  neoeeaary  or  use* 
ful  in  the  diocharge  of  his  professional  duty  to  hb  client: 
Kdlcgg  y.  KMogg^  supra  ;  CroMnf  v.  Berger^  supra  ;  Durkee  v. 
Lemard  (1882),  4  V  t  612 ;  Anon.  (1811),  8  Mass.  870 ;  Lynds 
V.  Judd  (1807),  8  Day  (Conn.),  499 ;  MiUa  v.  Odiy  (1884),  6 
C.  k  P.  728.  And  in  each  a  caae  the  contents  of  the  deed  or 
other  document  or  instrament  <tf  writing  would  be  pro- 
tected by  the  general  rule  and  the  statute :  Chnet  v.  Kekkum 
(1875),  62  K.  Y.  626 ;  Baarker  v.  Carter  (1814^  supra. 

%  5.  The  privilege  may  he  waived. — At  common  law,  as  well 
as  under  the  statutes,  the  protection  continues  forever,  unless 
waived  by  the  client  Even  his  death  b  not  a  waiver  of  it : 
Hatkm  v.  JtMnsan  (1888),  14  Pick.  (Mass.)  416 ;  Bank  of  Utica 
V.  Mereereau  (1848),  8  Barb.  Ch.  (K  T.)  528 ;  Y(yrdan  v.  Hess 
(1816),  13  Johns.  (N.  Y)  492 ;  Chase's  Case  (1827),  1  Bland's  Ch. 
(Md.)  206.  As  to  waiver  of  the  statutory  protection  of  the  **  in^ 
formation,"  acquired  by  a  physician  or  surgeon  while  attending 
a  patient,  see  past^  %  14.  It  has  been  held  that  if  a  party  to  an 
action  offers  himself  as  a  witness  on  the  trial,  this  gives  the  ad- 
verse party  a  right  to  cross-examine  him  as  to  any  confidential 
communication  made  to  his  attorney :  Inhabitants  of  Wobum 
V.  Henshaw  (1869),  101  Mass.  198 ;  Com.  v.  MuUm  (1867),  97 
Id.  545.  But,  unless  the  party  in  such  a  case  gave  some  evi- 
dence relating  to  such  communication  on  his  examination  in 
chief,  the  weight  of  authority  would  seem  to  be  against  the 
waiver  in  such  a  case :  DuUenhofer  v.  ^aie  (1877),  34  Ohio 
8t  91 ;  SkiJte  v.  White  (1877),  19  Eans.  445 ;  Bigkr  v.  Reyher 
(1873),  43  Ind.  112 ;  Barker  v.  Kuhn  (1874),  38  la.  395 ;  Bobo 
V.  Bryson  (1860),  21  Ark.  887 ;  Hemenway  v.  Smith  (1856), 
28  Vt.  701. 

§  6.  Unanimous  eonseni  required  to  waive  where  several  comr 
munieaiejoindy. — ^If  the  communication  is  nuule  by  or  on  be- 
half of  two  or  mors  parties,  in  reference  to  a  matter  of  joint 
interest  or  concern,  the  obligation  of  secrecy  can  only  be  re* 
moved  by  the  concurrence  of  all  the  parties  ccmcemed,  and 
one  or  more  cannot  permit  or  require  a  disclosure  of  such 
privileged  communications  as  evidence,  without  the  consent 
of  alL  The  seal  of  secrecy  can  only  be  removed  by  unanimous 
consent:  F%i<n^  v. .fiarn^ (1862), 88  Barb.  (N.Y.)  897;  Boot 


8  PRIVILBQBD  GOMMUNICATIOMB. 

V.  Wright  (1881),  84  N.  Y.  72 ;  Chahwm  v.  Om.  (1871),  21 
Gratt.  (Va.)  822 ;  Bobwn  v.  Kemp  (1808),  4  Eep.  288 ;  5  Id. 
52 ;  Strode  v.  &9a/on  (1884),  2  Al  k  El.  171 ;  McLtWm  v. 
Longfellow  (1851),  82  Me.  494 ;  Bank  of  UHea  y.  MerBereau^ 
$upra.  Unle88  a  coDtroveny  arise  b3tween  the  clients.  Sice 
V.  Bice  (1854),  14  B.  Mon.  (Ky.)  417 ;  because  then  the  com- 
munications are  made  in  the  presence  of  all  the  parties  to  the 
controversy :  Britton  v.  Lorenz  (1871),  45  N.  Y.  57. 

§  7.  Does  not  apply  where  advice  is  sought  to  aid  commission 
of  crime. — Confidential  communications  made  bj  a  person  to 
an  attorney,  with  the  view  of  obtainmg  advice  or  assistance 
in  (he  commission  of  a  crime,  are  not  protected,  and  the  at- 
torney may  be  reqnired  to  disclose  such  communications: 
Rople  V.  Blakeley  (1859),  4  Park.  Cr.  R.  (N.  Y.)  176 ;  PkopU  v. 
Sheriff  (1859),  29  Barb.  (N.  Y.)  622 ;  Graham  v.  P^pU  (1872), 
63  Id.  488 ;  Coveney  v.  TannahiU^  supra  ;  8.  C.  87  Am.  Dec 
287 ;  Bank  of  Utica  v.  Mersereau,  supra  ;  State  v.  Mewherter 
(1877),  46  la.  88 ;  (hinan  v.  State  (1887),  22  Tex.  604 ;  Queen 
V.  Cox  (1884),  14  Q.  B.  Div.  (Eng.)  158;  15  Cox  Cr.  Cas. 
611 ;  5  Am.  Cr.  R.  140 ;  Bex  v.  Dixon  (1765),  8  Burr.  (N. 
Y.)  1687 ;  Anon.  (1811),  8  Mass.  870.  But  the  pnvilege 
does  extend  to  communications  made  for  the  purpose  of  ob- 
taining information  and  advice  in  the  perpetration  of  a 
wrongful  act  not  criminal  per  se^  as  where  it  consists  of  a 
fraud  on  creditors :  Oartside  v.  Outram  (1857),  26  L.  J.  Ch. 
115;  Charlton  v.  Coo^nbes  (1868),  82  Id.  284;  Maxham  v. 
Race  (1874),  46  Vt  484 ;  Peek  v.  WiUiams  (1861),  18  Abb. 
Pr.  71. 

The  attorney  may  be  required  to  testify  as  to  his  custody  of 
a  written  instrument,  in  order  to  lay  the  foundation  for  sec- 
ondary evidence  of  its  contents:  MitckM's  Case  (1861),  12 
Abb.  Pr.  259.  And  as  to  the  date  of  a  written  instrument 
prepared  by  him,  and  whether  it  has  been  ante-dated  or  al- 
tered, or  as  to  the  date  of  its  actual  delivery,  but  not  as  to 
the  object  of  its  execution  or  the  subject-matter  of  its  execu- 
tion :  Bank  of  Utica  v.  Mersereau^  supra  ;  Coveney  v.  Tannor 
hUl^  supra. 

Where  the  same  attorney  acted  for  a  mortgagee  in  lending 
money,  and  also  for  the  mortgagor  in  preparing  the  mortgage 
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deed,  and  in  doing  so  received  a  forged  will  from  the  mort- 
gagor aa  a  part  of  his  title^leeds,  on  a  trial  of  the  latter  for  the 
forgery,  it  waa  held  that  the  forged  will  was  not  a  privileged 
oommnnication,  and  the  attorney  was  reqaired  to  prod  ace  it: 
Reg.  V.  Avery  (1888),  8  C.  &  P.  696.  And  where  the  attorney 
for  the  plaintiff  wrote  a  letter  for  the  defendant  to  a  third 
person  about  the  matter  afterwards  in  suit,  the  communica- 
tion was  not  privileged :  Shidrt  ▼.  Bedford  (1848),  6  Man.  k 
Or.  271. 

XL  TO  PHT8ICIAK8. 

§  8.  Infomuition  acquired  by  a  physician  or  mrgeon^  when 
protected. — At  common  law  confidential  communications  by  a 
patient  to  his  physician  or  surgeon,  however  necessary  they 
might  be  to  enable  him  to  act  in  a  professional  capacity,  were 
not  privil^ed  or  protected  from  disclosure  on  the  witness- 
stand.  But  by  statutes  in  various  States  all  communications 
made  by  a  patient  to  his  physician  or  surgeon,  and  all  infor- 
mation acquired  by  him  while  attending  a  patient  in  a  pro- 
fessional capacity,  which  was  important  to  enable  him  so  to 
act,  are  protected*  And  under  these  statutes,  the  general 
principles  of  construction,  and  doctrines  deducible  therefrom, 
would  be  the  same  as  under  the  common-law  rule  of  protec- 
tion of  confidential  communications  made  to  an  attorney  In 
his  professional  capacity. 

§  9.  The  statutes  on  the  subject  are  given  at  the  close  of 
this  article. 

§  10.  The  statutes  protect  aU  information  acquired  by  a  phy- 
sician or  surgeon. — ^It  will  be  observed  that  the  statutory  pro- 
visions relating  to  physicians  and  surgeons  are  broader  than 
those  relating  to  attorneys  and  counsellors-at-law.  The  phy- 
sician's knowledge  may  be  acquired  fh>m  the  patient  himself, 
from  the  statements  of  others  who  may  surround  the  patient 
at  the  time,  or  from  observation  of  his  appearance  and  symp- 
toms :  Mington  v.  Mutual  L.  Ins.  Co.  (1876),  67  N.  Y.  185 ; 
DiOeber  v.  Home  L.  Ins.  Co.  (1877),  69  Id.  266 ;  Briggs  v. 
Briggs  (1870),  20  Mich.  84 ;  Gartside  v.  Conn.  MuL  L.  Ins. 
Co.  (1882),  76  Ma  446 ;  Grattan  v.  IteL  L.  Ins.  Co.  (1880), 
80  N.  T.  281 ;  Campau  v.  North  (1878),  89  Mich.  606.    The 
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statotea  do  not  apply  to  one  who  is  not  licensed  ee  a  physi- 
cian or  surgeon :  Wiel  y.  QncUs  (1887),  46  Hun  (S.  T.),  807 ; 
PeopU  V.  Schuyler  (1887),  48  LL  88 ;  Jiemhan  y.  JDennin  (1886), 
108  N.  Y.  678.  Nor  do  thej  apply  to ''  information''  acquired 
by  a  physician,  if  it  was  not  obtained  while  he  was  acting 
in  his  professional  character  and  the  relation  of  physician 
and  patient  in  &ct  existed.  Thus,  where  a  physician  of  a 
jail,  where  a  prisoner  charged  with  crime  was  confined,  had 
medical  chaige  of  all  the  prisoners,  and  the  defendant  was 
examined  by  him  at  the  request  of  both  parties,  it  was  held 
proper  for  him  to  testify  as  to  the  defendant's  sanity :  People 
V.  Schuyler  (1887),  106  N.  Y.  296. 

§  11.   ConMrueiion  of  the  etaiutes, — Some  controversy  has 
arisen  in  reference  to  what  is  required  to  be  shown  as  to  the 
importance  or  necessity  of  the  information,  in  order  to  pro- 
tect it,  and  how  and  when  this  should  be  made  to  appear. 
It  seems  generally  conceded  that  the  word  ^  necessary,"  aa 
used  in  the  statutes,  was  not  used  in  its  strict  sense  of  abso^ 
lute  necessity,  but  was  intended  to  cover  all  useful  and  con* 
venient  information  for  the  purpose  of  proper  professional 
treatment  of  the  patient    It  has  been  said  that  the  plain 
language  of  the  statute  should  not  be  made  broader  by  con* 
struction,  and  that  the  necessity  of  the  ^information"  ac- 
quired by  the  physician  should  be  made  clearly  to  appear  be- 
fore evidence  thereof  is  excluded :  See  Eablx,  J.,  in  EdingUm 
V.  Mna  Ins.  Co.  (1879),  77  N.  Y.  664 ;  Campau  y.  North 
(1878),  39  Mich.  606.    On  the  other  hand,  it  seems  that  the 
necessity  of  the  **  information"  has  been  inferred  from  the 
relation  of  patient  and  physician  and  the  character  of  the 
information :  EdingUm  v.  Met  L.  In$.  Co.  (1876),  67  N.  Y. 
185.    Thus,  where  the  action  was  brought  to  recover  damages 
for  injuries  sustained  by  negligence  of  the  defendant,  and  the 
plaintiflf  called  the  physician  who  treated  him  for  his  in- 
juries, to  prove  expenses  incurred  by  such  treatment  as  an 
element  of  damages,  and   upcm  cross-examination   he  was 
asked,  if  the  plaintiff  had  the  venereal  disease  while  under 
his  care  as  a  physician,  to  which  the  plaintiff  objected  as 
calling  for  privileged  **  information,"  it  was  held  that  the 
question  implied  that,  if  the  witness  jusquirsd  any  informatioa 
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on  the  subject,  he  obtaiDed  it  io  a  profesBioiial  way,  and  that 
it  was  protected  by  the  statute :  Soan  y.  New  York  CenL  IL 
Co.  (1871),  45  N.  Y.  125 ;  GraUon  y.  MeL  L.  Ins.  Co.  (1880), 

80  Id.  281.  A  physician's  certificate,  given  in  good  &ith^ 
that  another  person  is  insane,  would  be  privil^ed  in  an  action 
sgainst  him  for  libel  therefor,  if  the  certificate  was  given  in  a 
l^al  proceeding  under  a  statute :  Ferkins  v.  Mikhell  (I860), 

81  Barb.  (N.  Y.)  461.  But  if  the  statement  in  any  such  case 
IB  fidae  in  hct  and  malicious  in  motive,  the  injured  party  may 
recover:  SarMrvOU  v.  Hawkins  (1850),  8  Eng.  L.  &  E.  508; 
Barrism  v.  Bush  (1855),  82  Id.  173 ;  Tkoni  v.  Blanchard 
(1809),  5  Johns.  (N.  Y.)  508;  O'Domghue  v.  MeGavem 
(1840),  28  Wend.  ^.  Y)  26 ;  Van  Wyck  v.  Aspinwall  (1858), 
17  N.  Y.  190 ;  WhUe  v.  NichoUs  (1845),  8  How.  (U.  S.)  266. 

§  12.  Information  nai  necessary  not  protected. — ^The  statutes 
protect  ** information"  that  is  ^necessary,"  or  valuable  or 
useful,  to  the  physician  or  sui^eon  to  prescribe  or  act  in  a 
professional  way  and  no  other.  As  to  any  information,  there- 
fore, which  has  no  relation  to  the  treatment  of  the  patient, 
the  physician  or  surgeon  may  be  required  to  testify,  and 
neither  the  patient  nor  other  person  can  object  on  the  ground 
that  it  18  within  the  statute.  Thus,  it  has  been  held  that  a 
physician  may  testify  to  an  admission  made  by  his  patient 
during  treatment,  that  the  iqjury  which  he  was  called  upon 
to  treat  him  for  existed  before  the  time  of  the  alleged  injury, 
for  which  an  action  for  damages  was  brought,  unless  it 
appears  affirmatively  that  such  information  was  essential  for 
a  proper  treatment :  Campau  v.  Norths  supra  ;  Brown  v.  Rome 
W.  4^  O.  B.  Co.  (1887),  45  Hun  (N.  Y.),  489 ;  Beniham,  v. 
DenniUj  sypra  ;  Edington  v.  JEtna  L.  Ins.  Co.^  supra.  And 
infonnatiiMi  obtained  from  a  person  who  consults  with  a  phy- 
siciao  Cft  suigeon  for  the  purpose  of  getting  advice  or  direc- 
tion how  to  perpetrate  a  crime,  would  not  be  protected  by  the 
statate»  for  the  reascm  that  the  relation  of  patient  and  phy- 
sician or  surgeon  would  not  exist  for  the  purposes  required, 
and  the  information  would  not  be  **  necessary"  for  any  treat- 
ment of  the  patient  Thus,  where  a  physician  was  consulted 
by  a  person  as  to  the  means  of  procuring  an  abortion  in  an 
action  for  seduction  against  the  latter,  it  was  held  that  the 
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informfttioD  loqiiired  by  the  phyncuui  from  the  defendant 
was  not  within  the  protectimi  of  the  statote^  and  that  be  was 
competent  to  testify  therrto:  BewM  ▼.  Prinu  (1889;,  21 
Wend.  (N.  T.)  79.    See,  ako,  oiUe,  {  7 ;  jNMit,  §  U. 

In  case  of  a  conspiracy  between  a  physician  and  his  patient 
to  commit  a  crime,  neither  oonld  shield  himself  under  the 
statute :  ArOe,  %  8 ;  PtopU  v.  Shmffi^SbV),  29  Barb.  (N.  Y.)  622. 
1 18.    Waiver  of  prcUeium  ;  who  may  waive  it — ^The  object 
of  the  statutes  is  to  secure  the  confidence  of  the  patient  in 
disclosing  whatever  may  be  of  importance  to  the  physician 
or  surgeon,  and  in  furnishing  all  means  and  sources  of  infor- 
matiou  which  may  contribute  to  aid  him  in  his  professional 
investigations  and  duties,  and,  to  accomplish  this,  such  infor- 
mation is  protected  from  disclosure.    The  protection  is  per- 
sonal to  the  patient;  and  being  so,  the  patient  might  waive 
the  privilege  on  general  principles  of  the  law.     But  the 
statutes  of  various  States  expressly  provide  for  such  waivers. 
See  the  statutes  in  the  note,  ivfra.    No  physician  or  surgeon 
can  give  evidence  of  the  protected  ^  information,"  unless  the 
protection  is  expressly  waived  by  the  patient.     Even   the 
death  of  the  patient  will  not  remove  the  seal  of  secrecy: 
Westover  v.  JBtna  L.  Ins.  Co.  (1886),  99  N.  Y.  66 ;  Grattan  v. 
Met.  L.  Ins.  Co.,,  stipra.    Without  a  waiver  the  evidence 
would  be  incompetent,  as  it  is  prohibited  by  the  statutes. 
And  unless  offered  by  the  patient,  would  be  open  to  the 
objection  of  any  person  interested :  Cohen  v.  ConL  L.  Ins.  Co. 
(1876),  41  N.  Y.  Super.  Ct  296 ;  Johnson  v.  Johnson  (1884), 
4  Paige  (N.  Y.),  460 ;  PpopU  v.  I^oui  (1858),  8  Park.  Cr.  R. 
670 ;  Edington  v.  Met.  L.  Ins.  Cb.,  supra ;  People  v.  Murphy 
(1886),  101  N.  Y.  126.    It  has,  however,  been  held  that  the 
prohibited  *^  information"  of  a  physician  or  surgeon  must  be 
disclosed,  when  it  is  called  for,  either  by  the  patient,  or,  in 
case  of  his  death,  by  his  representative.    And  this,  because 
the  object  of  the  statute  is  to  protect  the  patient :  Scripps  v. 
Foster  (1879),  41  Mich.  742 ;  Q.  R.  ^  L  R.  Co.  v.  Martin 
(1879),  Id.  667 ;  Harriman  v.  Stowe  (1874),  67  Mo.  98 ;  Pier- 
son  V.  Jftopfe  (1880),  79  N.  Y.  424 ;  Fay  v.  Harlan  (1880),  128 
Mass.  244 ;  Quaife  et  ux.  v.  C.  ^  N.  R.  Co.  (1879),  48  Wise. 
614  iltLCR.  Co.  V.  Sutton  (1867),  42  III.  488. 
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Thus,  where  an  action  was  brought  by  the  widow  to  recover 
damages  for  the  death  of  her  husband,  caused  by  the  n^li- 
gence  of  the  defendant,  the  testimony  of  the  attending  phy- 
sician of  the  deceased,  who  treated  him  for  the  injury,  as  to 
^information"  obtained  while  thus  treating  him,  was  held 
proper  on  her  behalf:  GtM  y.  TWer  (1884),  85  Mo.  249. 

But  the  physician  cannot  give  evidence  of  such  '^  informa- 
tion" against  the  objection  of  either  the  patient  or  his  repre- 
sentatives. Thus,  where  an  action  was  brought  by  a  widow 
to  recover  on  a  policy  of  insurance  on  the  life  of  her  deceased 
husband,  and  the  defendant  offered  to  prove  by  the  physician 
who  attended  him  at  the  time  that  the  deceased  had  the  de- 
lirium tremens,  an  objection  thereto  was  held  properly  sus- 
tained :  Oariride  v.  Conn.  MuL  Ins.  Co.  (1882),  76  Mo.  446. 

It  has  been  held  in  New  York  that,  although  the  represen- 
tative of  a  deceased  person  may  claim  the  benefit  of  the 
statutory  protection,  he  cannot  waive  it;  that  it  would  be  the 
same  with  respect  to  confessions  and  communications  to  a 
minister  or  attorney.  Thus,  where  an  action  in  that  State  was 
brought  upon  a  life-insurance  policy  issued  to  the  plaintiff^'s 
testator,  which  provided  that  it  should  be  void,  if  the  insured 
should  commit  suicide ;  and  he  did  commit  suicide  by  hang- 
ing himself.  The  plaintiff'  claimed  that  the  deceased  was  in- 
sane at  the  time,  and,  to  sustain  this,  called  a  physician  who 
bad  attended  him  a  short  time  before  his  death.  This  was 
objected  to  by  the  defendant  as  incompetent  under  the  statute, 
and  on  appeal  the  objection  was  sustained  :  Westover  v.  ^tna 
L.  Ins.  Co.  (1885),  99  N.  Y.  66 ;  Edington  v.  Met.  L.  Ins, 
Co.  (1876),  67  N.  Y.  185;  S.  C,  supra;  Grattan  v.  Met.  L. 
Ins.  Co.  (1880),  80  Id.  281 ;  Bowman  v.  Norton,  5  C.  A  P. 
177 ;  Pierson  v.  People,  stipra  ;  Staunton  v.  Parker  (1879),  19 
Hun  (N.  Y.),  55.  If  the  patient  calls  the  physician  and 
examines  him  in  chief  as  to  the  privil^ed  matter,  this  is 
held  to  be  a  waiver,  so  as  to  permit  the  adverse  party  to 
examine  him  in  relation  thereto  at  any  subsequent  trial  of 
the  action:  Beniham  v.  Dennin,  supra;  DeWttt  v.  Barley 
(1858),  9  N.  Y.  871 ;  McKinney  v.  Grand  St.,  etc.,  R.  Co. 
(1887),  104  Id.  852 ;  PeopU  v.  Barker  (1886),  60  Mich.  277. 
But  the  use  of  one  physician's  evidence  in  such  a  case  would 
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not  oooBtitQte  a  waiver  of  protecdoD  as  to  the  ^  iDformation" 
of  other  phy Bioiane :  Hope  y.  Drey  ^  Lans.  B.  Co.  (1886),  40 
Uan  (N.  T.),  488 ;  Wesftmr  y.  JBtm  L.  /M.Cb.,  BUffu.  The  pa- 
tient's attorney  may,  on  behalf  of  the  patient,  waiye  the  privi- 
lege :  Albera  v.  New  York,  et.,  RCb.(1887),  48  Hnn  (N.  Y.),  421. 

§  14.  Exemption  in  erimijud  caseo. — ^The  protection  afforded 
to  **  information"  obtained  by  a  physician  or  surgeon  covers 
all  cases  where  he  may  be  called  as  a  witness,  which  would 
include  criminal  as  well  as  civil  cases,  notwithstanding  the 
purposes  of  justice  in  some  cases  would  seem  to  demand  an 
exception  to  the  rule.  But  in  a  recent  criminal  case  the  stat* 
ute  was  so  construed  as  not  to  apply  to  the  peculiar  circum- 
stances of  it.  The  defendant  was  indicted  and  tried  for 
murder  by  poisoning  the  deceased.  The  testimony  of  the 
physician  who  attended  and  treated  him  as  to  ^  information" 
obtained  while  he  was  his  patient,  and  in  reference  to  his 
symptoms  and  the  cause  of  hia  death,  was  competent  evi- 
dence. This  decision  is  placed  on  the  ground  that  the  privilege 
of  suppressing  such  information  is  personal,  to  prevent  the 
abuse  of  the  confidential  relation  between  the  patient  and  his 
physician,  and  for  the  benefit  of  the  former,  and  that,  when 
there  is  no  desire  or  object  for  suppressing  it,  on  the  part  of 
the  patient  or  others  personally  interested  on  his  behalf,  and 
criminal  justice  demands  it,  it  is  competent  evidence:  Plerson 
V.  RopU  (1879),  18  Hun  (N.  Y.),  249 ;  (1880),  79  N.  Y.  424. 
Bee,  also,  Orand  Rapids  ^  Ind.  jR.  Co.  v.  Martin,  Scripps  v. 
Foster,  and  Edington  v.  MeL  L.  Ins.  Co.,  supra ;  Peopk  v. 
Murphy  (1885),  8  N.  Y.  Crim.  R.  888. 

^*  Information"  obtained  from  a  person  who  consults  a  phy- 
sician as  to  the  mode  of  producing  an  abortion,  contrary  to 
law,  is  not  protected  by  the  statute :  Hewitt  v.  IMme  (1889), 
21  Wend.  (N.  Y.)  79 ;  Ante,  §  7.  Bo  it  has  been  held  that, 
as  the  protection  is  personal  to  the  patient,  a  person  charged 
with  murder  cannot  object  to  the  testimony  of  the  physician 
who  attended  his  victim :  Rerson  v.  People,  supra.  Bee,  also, 
ante,  §  7.  The  statute  in  that  case  was  constmed  as  a  shield 
to  the  patient  and  not  to  the  guilty. 

§  15.  Protection  of  *^  information*^  extends  to  a  physician* s 
assistants. — A  reasonable  construction  of  the  statutes  would 
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extend  it  to  protect  ^  iDformatioD*'  obtained  by  thoee  who 
may  be  called  in  to  oonBolt  with  the  patient's  regalar  physi- 
cian or  surgeon,  and  to  such  other  persons  as  may  be  required 
to  assist  him  in  the  dischai^  of  his  professional  duty.  The 
rule  in  this  respect  should  be  the  same  as  in  case  of  protected 
communications  by  a  client  to  his  attorney :  See  ante^  %  8 ; 
Baiiham  v.  Dennin^  supra. 

IIL  TO  CLBBOTMBK. 

§  16.  ConfessiimB  to  clergymen  not  protected  at  common  law. — 
At  common  law  a  confession  made  to  a  clergyman  or  priest  is 
not  protected,  and  he  may  be  required  to  testify  to  it  as  a 
witness  in  any  civil  or  criminal  proceeding,  although  it  has 
been  said  that  the  law  of  £nglaud  encourages  the  penitent  to 
confess  his  sins,  **  for  the  unburthening  of  his  conscience,  and 
to  receive  spiritual  consolation  and  ease  of  mind."  The  law 
in  this  respect  was,  perhaps,  generally  regarded  as  unjust  and 
against  public  policy,  and  it  was  urged  that  such  communi- 
cations should  be  protected  in  the  interests  of  religion,  so 
^  that  the  guilty  conscience  may  with  safety  disburden  itself 
by  penitential  confessions,  and  by  spiritual  advice,  instruc- 
tion, and  discipline  seek  pardon  and  relief." 

§  17.  Protected  by  statutes. — In  accordance  with  the  public 
sentiment  and  policy  referred  to,  there  have  been  enacted  in 
various  States  statutes  protecting  confessions  made  to  priests 
and  clergymen  in  their  professional  character:  the  statutes 
are  given  in  full  at  the  close  of  this  article. 

§  18.  Conditions  of  protection. — In  order  that  a  confession 
may  be  protected  under  the  New  York  and  other  similar 
statutes,  it  is  essential  that  the  person  to  whom  the  confession 
is  made  be  a  clergyman  or  minister,  and  that  it  be  made  to 
him  in  his  professional  character.  If  not  so  made,  it  would 
not  be  protected :  People  v.  Gate^  (1886),  18  Wend.  (N.  Y.)  811. 
The  minister  or  priest  must  be  one  in  &ct  One  appointed  to 
such  an  office,  in  accordance  with  the  rules  and  regulations  of 
the  religious  organization  or  body  to  which  he  belongs,  and 
exercising  the  functions  of  the  office,  would  come  within  the 
statute.  But  it  is  probable  that  this  would  not  be  required 
in  all  cases.    It  will  be  observed  that  the  statute  in  respect  to 
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clergymen  is  uot  so  specific  as  it  is  in  respect  to  attorneys  and 
physicians.  We  have  observed  that  the  statutes  provide 
that  confidential  communications  made  by  a  client  to^^an 
attorney  or  counsellor-at-law"  are  protected,  and  that  they 
mean  such  persons  as  are  legally  authorized  to  practise  as 
such :  AnUj  §§  1,  2,  8.  The  statutes  on  this  subject  relating 
to  physicians  and  surgeons  embrace  only  those  who  are 
^^duly  authorized  to  practise  physic  or  surgery:''  AnUj  §  10. 
Those  under  consideration  embrace  **  clergymen  or  other 
ministers  of  any  religion."  It  is  quite  probable  that  this 
would  be  regarded  as  covering  all  who  act  in  that  capacity, 
and  one  recognized  as  such  by  any  religious  body  or  class  of 
people,  even  though  they  may  be,  comparatively  speaking, 
insignificant  G.  W.  Fisld. 

IV.    STATUTORY  PROVISIOirS. 

Arizona  Revised  Statutes  of  1887,  p.  818,  provide  that 
in  criminal  proceedings — 

§  2039.  2.  An  attorney  or  oonnsellor  shall  not,  withoat  the  consent  of  his 
client,  be  examined  as  a  witness  as  to  anj  oommanioation  made  bj  the  olient 
to  htm,  or  his  advice  given  thereon,  in  the  coarse  of  professional  emplojment. 

3.  A  olergjrman  or  priest  shaU  not,  withoat  the  consent  of  the  person  making 
the  confession,  be  examined  as  a  witness  as  to  anj  oonfossion  made  to  him  in 
his  professional  character,  in  the  coarse  of  discipline  enjoined  bj  the  ehorch 
to  which  he  belongs. 

In  civil  actions,  the  Compiled  Laws  of  1877,  pp.  469, 470, 
included  the  above  provisions,  and  also  a  similar  provision 
for  ^^  licensed  physicians  or  surgeons,"  but  these  provisions 
were  repealed  by  the  Revised  Statutes,  and  in  lieu,  **  the  com- 
mon law  of  England  as  now  practised  and  understood,"  was 
restored :  §  1862,  title  zxv.,  ch.  4,  sec.  88. 

Arkansas  Digest  of  Statutes,  1888,  p.  625,  gives  the  follow- 
ing laws — 

§  2859.  The  foUowing  persons  shall  be  incompetent  to  testily : 

*  *  *  *  fifth.  An  attorney,  concerning  anj  commanication  made  to  him  bjr 

his  client  in  that  relation,  or  his  advice  thereon,  withoat  the  client's  consent. 
§  2861.  No  minister  of  the  gospel  or  priest  of  anj  denomination  shaU  he 

compelled  to  testify  in  relation  to  anj  confession  made  to  him  in  his  profiBS- 

sional  character,  in  the  coarse  of  discipline  ei^oined  bj  the  rales,  or  piaotioe  of 

sach  denomination. 
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{  28C2.  No  ptnon  aathoriud  to  praetise  phjiie  or  swgory  thall  be 
poU«d  to  dlndiioo  aiij  intemftlkm  whieh  homaj  baro  aoqulrod  from  hit  patieDl 
while  attfindiiig  him  in  a  prolBHiioiud  oharacier^  and  which  information  waa 
to  ennblo  bim  to  preacribe  aa  a  phTiidan  or  do  an j  aet  fbr  him  aa  a 


California  Ciode  of  Civil  Procedure,  1885,  S  1881|  declares, 
as  to  attomeye  and  clergymen,  in  identical  words  with  the 
Arizona  statute  above  cited,  save  the  words  **  as  a  witness,^ 
and  "  cannot"  for  **  shall  not,"  and  proceeds — 

4.  A  licenaed  phjaioian  or  anrgeon  cannot,  witboat  the  conaent  of  bia 
patient,  bo  ewamiiM^d  in  a  civil  action  aa  to  any  information  acquired  in  at- 
tending the  patient  which  waa  neceaaary  to  enable  him  to  preacribe  or  act  for 
the  patient. 

The  same  rales  apply  to  criminal  cases :  Penal  Code,  §  1102. 
Colorado  General  Statutes,  1888,  pp.  1062-8,  provide— 

(9.  2.  An  attomej  ahall  not,  without  the  conaent  of  bia  client,  be  exam- 
ined aa  to  anj  commonication  made  bj  the  client  to  him,  or  bia  adTice  given 
thereon,  in  the  coone  of  profeaaional  emplgjment. 

3.  A  olergTman  or  prieat  shall  not,  withoot  the  conaent  of  the  person 
Tnabins  the  confeaakm,  be  examined  aa  to  any  confeaaion  made  to  him  in  hia 
prnfeaaional  character  in  the  coarse  of  discipline  enjoined  hj  the  church  to 
which  he  belongs. 

4.  A  pbjsidan  or  snryreon  dnlj  anthorised  to  practise  his  profession  nnder 
the  laws  of  this  State  shall  not,  witboat  the  consent  of  bis  patient,  be  exam- 
ined aa  to  aoj  information  aoqnired  in  attending  the  patient  which  was  neces- 
sary to  enable  bim  to  prescribe  or  act  for  the  patient. 

Dakota  Compiled  Laws,  1887,  p.  910,  §  5818,  literally 
the  same  as  the  Colorado  statute,  except  ^  cannot"  is  substi- 
tated  for  **  shall  not,"  and  the  words  ^^  duly  authorized  to 
practise  his  profession  under  the  laws  of  this  State,"  are 
omitted,  thus  agreeing  with  the  statutes  of  Arizona  and  Cali- 
fornia. 

Georgia  Code,  1882,  p.  987,  provide 


(  3797.  There  are  certain  admissions  and  conunnnicationa  exdnded  from 
pablic  polioj.  Among  theae  are  •  •  •  *  2.  Between  attorney  and 
clieni.    ♦    ♦    ♦    ♦ 

(  3798.  Gommnnkaliona  to  anj  attomejr  or  bis  derk,  to  be  transmitted  to 

the  altom^  pending  hIa  emplojment,  or  in  antidpation  thereof,  shaU  never 

be  beard  bj  the  Goort.    So  the  attorney  cannot  be  compelled  to  disdcse  the 

adrioe  or  connsel  he  maj  glTo  to  hia  client,  nor  to  prodnce  m  adirw  mp  tke 
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title-deeds  or  other  papers,  except  erldenoes  of  debt  left  In  his  possestflon  hf 
his  client.  This  rale  does  not  exdade  the  Attomej  as  a  witness  to  anj  fMts 
which  may  transpire  in  connection  with  his  employment. 

Idaho  Revised  StatuteB,  1887,  p.  679,  literallj  the  same  as 
the  California  statute,  except  the  word  ^^  lioensed''  is  omitted. 

Indiana  Revised  Statutes,  1881  (edition  of  1888  embracing 
all  general  laws  subsequent  to  the  revision),  provide  in  crimi- 
nal cases  (§  1796)  and  also  in  civil— 

{  487.  The  foUowing  persons  shaU  not  he  competent  witnesses : — 

Third.  Attorneys,  as  to  confidential  communications  made  to  them  in  the 
course  of  their  professional  hosiness  and  as  to  advice  given  in  such  cases. 

Fourth,  Physicians,  aa  to  matter  commonicated  to  them  ss  such  Ytj  patients 
in  the  coarse  of  their  professional  hosiness  or  advice  given  in  each  esses. 

F\fth.  Clergymen,  as  to  confessions  or  admissions  made  to  them  in  coarse  of 
discipline  enjoined  hy  their  respective  eharches. 


Iowa  Revised  Code,  1884,  p.  860,  provides — 

{  3643.  No  practising  attorney,  coanseUor,  physician,  sargeon,  minister  of 
the  gospel,  or  priest  of  any  denomination,  shall  he  allowed  in  giving  testimony 
to  disclose  any  confidential  commankation  properly  entmsted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to  enahle  him  to  discharge  the 
Amotions  of  his  office  according  to  the  osaal  coarse  of  practice  or  discipline* 
Bach  prohihition  shall  not  apply  to  cases  where  the  party  in  whose  Csvor  the 
same  are  made  waives  the  rights  conferred. 

Kansas  Compiled  Laws,  1885,  p.  645,  provide — 

(4133)    {  323.  The  following  persons  shall  he  incompetent  to  testify : — 

Fourth.  An  attorney,  concerning  any  communications  made  to  him  hy  his 
client,  in  that  relation,  or  his  advice  thereon,  withont  the  client's  consent. 

Fifth.  A  clergyman  or  priest,  concerning  any  confession  made  to  him  in  his 
professional  character,  in  the  course  of  discipline  enjoined  hy  the  church  to 
which  he  helongs,  without  the  consent  of  the  person  making  the  confession. 

Sixth.  A  physician  or  surgeon,  concerning  any  communication  made  to  him 
hy  his  patient,  with  reference  to  any  physical  or  supposed  physical  disesse,  or 
any  knowledge  obtained  by  a  personal  examination  of  any  such  patient :  iV»- 
vid^  That  if  a  person  oiTer  himself  as  a  witness,  that  is  to  be  deemed  a  con- 
sent to  the  exsmination ;  also,  if  an  attorney,  elergyman  or  priest,  physician 
or  surgeon,  on  the  same  subject,  within  the  meaning  of  the  last  three  sub- 
divisions of  this  section  («ie). 

Michigan  General  Statutes,  1882,  pp.  1889-90,  provide— 

§  751S.  Bee.  85.  Chap.  262.  No  minister  of  the  gospel,  or  priest  of  any  de- 
nomination whatsoever,  shaU  be  allowed  to  disclose  any  confessions  made  lo 
him  in  his  professional  character,  in  the  course  of  discipline  ei^oined  by  the 
rules  or  practice  of  sneh  denomination. 
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i  7511.  fleo.  M.  No  pmon  dulj  antboriiad  to  pnotiM  ]ilijiie  or  loigorj 
■lull  be  aUowod  to  diMlose  anjr  intematioii  wbloh  ho  111*7  hxw  loqaired  In 
ittiiiMiint  mnj  patlont,  In  bio  prafsMional  ohartotar,  And  whkh  inftmnalkm 
was  BoenBoiy  to  onaUo  him  to  pmerfbo  te  roeh  potlent  as  a  phjiloUui  or  to 
do  Anj  aoi  fer  him  as  A  ooigooa. 

Minnesota  General  Btatntes,  1881,  p.  792,  chap.  78,  title  1, 
1 10,  literally  the  same  as  the  California  statute,  except  ^  a 
regular  physician  or  sorgeon"  is  used  in  place  of  ^a  licensed," 
etc 

MisBonri  Bevised  Btatntes,  1879,  p.  690,  declare— 

{  40ir  The  fcUowing  ponou  ihAU  be  inoompetont  to  i&Kiity:  •  •  •  • 
thiidf  An  Attomej,  ooneeming  onj  oammanioAtlon  mAde  to  him  hj  hio  dkoi 
in  that  relAtton,  or  hio  Advioe  thenon,  withoni  the  oonaont  of  f  noh  oUent ; 
frarth,  A  miniftor  of  the  gospel,  or  priost  of  aoj  deoominAtiony  oonoeniing  a 
oontesion  msdo  to  him  in  his  professkniAl  ehAraotor  in  the  oonne  of  diselpliDe 
enjoiaed  hj  the  mleo  of  praotioe  of  sooh  denominAlkm ;  flfth,  a  phjiidAn  or 
SQigeon,  ooBoeming  Any  infDrmAtion  whioh  ha  mAj  hATo  Aoqnired  from  Anj 
pationt  while  Attending  liim  in  a  proieoBionAl  ofaArsotor,  And  which  infomiAtion 
wss  naoMBBTy  to  enAble  liim  to  proooribe  fbr  sooh  pAtient  as  a  phjsiciAn,  or 
do  Ai|y  act  fbr  liim  as  A  snigeoB. 

Montana  Compiled  Statutes,  1887,  p.  280,  Civtl  Code, 
§  850,  provide  in  the  same  words  as  the  California  statute, 
supra.  These  provisions  are  applicable  to  criminal  trials:  Id. 
p.  459,  Criminal  Code,  §  294. 

Nebraska  Compiled  Statutes,  1885,  providi 


Sea.  328.  Sreiy  human  being  of  solBcieni  capadty  to  nndentand  the  obliga- 
tion  of  an  oath,  is  a  competent  witnem  in  all  cases,  dril  and  criminal,  except 
as  otherwise  herein  declared.  The  IbUowing  persons  shall  be  incompetent  to 
testifj :  •  •  •  *  Fmirtk.  An  attorney,  concerning  anjr  oonunanication  made  to 
him  bj  his  dient  in  that  relation,  or  his  adyice  thereon,  without  the  client's 
consent  in  open  Court  or  in  writing  produced  in  Court.  F\ftlL  A  deigTman  or 
prieat,  coooeming  any  confossion  made  to  him  in  his  professional  character,  in 
the  coarse  of  disdpline  enjoined  hj  the  charoh  to  which  he  beloogs,  without 
the  consent  of  the  peraon  wishing  the  confession. 


Nevada  General  Statutes,  1885,  p.  888,  provide — 

I  3404.  Sec  362.  An  allom^  or  oounsellor  ahaU  not,  without  the  consent 
of  his  dient,  be  eaamined  aa  a  witness  aa  to  any  communication  made  hj  the 
dient  to  him,  or  his  adTloe  giren  thereon,  hi  the  oooiae  of  professional  em- 


§  3406.  Sec  363.  A  dasgyman  or  priest  dmU  not,  without  the  conaent  of 
the  person  making  the  confession,  be  examined  as  a  witncas  as  to  any  oonfea- 
sion  made  to  him  in  his  professional  charadery  in  the  coniaa  of  disdpline  en- 
Jdaad  hj  the  ohnroh  to  which  ha  bdopga. 
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i  3406.  Seo.  884.  A  UoiBMd  phjiidMi  m  raiSMS  lUl  bo!,  wi^Mt  Ui* 
«OBMBt  of  hit  pfttlanl,  bt  •Kamiiicd  at  a  wjIbm  as  to  9axj  inftirauitloB  ao- 
qvirad  in  attondiiig  tlie  psftiint,  wkhdkWM  naoiMiiy  to  <— bto  him  topnioribA 
or  aei  te  tliA  pAtiont :  BrmfUkd^  bowovor,  in  ahj  ovit  or  pwioentioa  AgAinsI  a 
phjiioiAn  or  anrgoon  lor  mAlprAOtioo,  if  the  pAiiODt  or  pArtj  sning  or  proAO 
eating  thAll  reqoire  w  giro  f  uoh  oontont,  And  Any  f noh  witnoM  f  hAll  giro 
taitiinony,  than  f ooh  phjiioiAn  or  mrgooBf  dofandAnt,  maj  oaU  Any  other 
phyiifliABB  or  a wgeona,  aa  witneasoa  on  bahAlf  of  tleiwidant,  withoni  the 

It  of  aneh  patient  or  pArtj  aning  or  proaeeating. 


New  York  C!ode  of  Civil  Procedare  (4  Rev.  Btat  1882,  p. 
164)  declares : 

I  883.  A  dergjman,  or  other  minister  of  aqy  religion,  ahall  not  be  allowed 
to disoloae a oonfiBSsion  made  tohim,  in  hia  prolBaBional oharAOtor,  in  theoonne 
of  diaoipline  enjoined  by  the  mlea  or  piaotioe  of  the  reUgioaa  body  to  whioh 
hebelonga. 

{  834.  A  person  dnly  authorised  to  praotiae  pbyalo  or  anrgery  ahall  not  be 
allowed  to  disclose  any  information  whioh  he  aeqnired  in  attending  a  paiienty 
in  a  profaaaional  capacity,  and  which  waa  neesssary  to  enaUe  him  to  aet  in 
that  capacity. 

§  835.  An  attorney  or  oonnaellor^Kt-law  ahall  not  be  allowed  to  diaoloae  a 
commanioation  made  by  his  client  to  him,  or  his  adTice  giren  thereon,  in  the 
coarse  of  his  professional  employment. 

§  836.  The  last  three  sections  apply  to  eveiy  examination  of  a  person  as  a 
witneaa,  onleaa  the  prorisions  thereof  are  expressly  waired  by  the  person  con- 
fessing, the  pattet  or  the  dieni. 

Ohio  Revised  Btatotes,  1884,  p.  1096,  provide— 

{  5241.  The  following  persons  shall  not  testify  in  oertsin  respects : — 

1.  An  attorney,  concerning  a  communication  made  to  him  by  hia  client  in 
that  relation,  or  hia  advice  to  his  client ;  or  a  physicisn,  concerning  a  com- 
municAtion  made  to  him  by  bis  pAtient  in  thAt  relntion,  or  his  sdrice  to  his 
patient ;  but  the  attorney  or  physician  may  testi^  by  express  consent  of  the 
client  or  pstient ;  And  if  the  client  or  pAtient  ToluntArily  testily,  the  Attorney 
or  physidan  msy  be  compelled  to  testify  on  the  ssme  subfect. 

2.  A  dergymsn  or  priest,  concerning  a  oonfeesion  made  to  him  in  hia  pro- 
fossional  character,  in  the  course  of  discipline  enjoined  \^  the  d&urdi  to  which 
he  belongs. 

Oregon  Oeneral  Laws,  1872,  p.  251,  literally  the  same  as 
California,  except  ^*  shall  not"  for  **  cannot" 

Pennsylvania  enacted,  1887  (P.  L.  158,  gg  2,  6),  that  in 
any  civil  or  criminal  proceeding  before  any  tribunal — 

(d)  Nor  shaU  ooonsel  be  eompetant  or  permitted  to  testi^  to  eooidential 
communications  made  to  bbn  by  hia  dient,  or  the  cUent  be  eoaspelled  to  dla- 
doee  the  same,  unless  in  dther  ease  this  prlrilege  be  walred  upon  tke  trial  by 
the  client. 
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TenneBaee  Code,  1884,  p.  897,  declares — 

(  4748.  No  attomej  or  ooqiimI  fhaU  be  pennitted,  in  giving  tetUmonjr 
against  a  client,  or  penon  who  eonsnlted  him  proteBionaUj,  to  discioee  anj 
oommnnication  made  to  him  as  attorney  by  suoh  person,  daring  the  pendency 
of  a  suit,  before  or  afterwards,  to  his  ii^ory. 

(  4750.  Any  attorney  offering  to  give  testimony  in  any  of  the  oases  provided 
for  in  the  two  preceding  sections  shall  be  rejected  by  the  Conrt,  and  is  gnilty 
of  a  mjademeanmr,  far  whidi,  on  conriction,  he  shall  be  ined  not  exceeding 
one  thousand  dollars,  to  be  assessed  Ytj  the  Jury,  and  imprisoned  not  exceed- 
ing two  years,  and  if  a  praotising  attorney  shall  also  be  stricken  from  the 
rolls. 

Texas  Revised  Penal  Code,  1888,  p.  219,  declares— 

§  2439.  Art.  733.  All  other  persons  except  those  ennmerated  in  articles 
730  and  735,  whaterer  may  be  the  relationship  between  the  defendant  and 
witness,  are  competent  to  testify,  except  an  attorney- at-law  shall  not  disclose 
a  oommanication  made  to  him  by  his  client  during  the  existence  of  that  rela- 
tionship, nor  dindose  any  other  fact  which  came  to  the  knowledge  of  such  at- 
torney by  reason  of  such  relationship. 

Utah  Compiled  Laws,  1876,  p.  506,  literally  the  same  as 
the  Nevada  statute,  suprcu 
Washiugton  Territory  Code,  1881,  p.  102,  provides — 

Sec  392.  The  following  persons  shall  not  be  examined  as  witnesses  :  (then 
daoses  2,  3,  and  4,  literally  as  the  California  statute,  except  the  words  * '  shall 
not"  for  "  cannot.") 

WiacoDBin  Revised  Statutes,  1878,  p.  992,  provide — 

§  4074.  A  dergyman,  or  other  minister  of  any  religion,  shall  not  be  allowed 
to  disclose  a  coofession  made  to  him  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  rules  or  practice  of  the  religious  body  to  which 
he  belongs,  without  consent  thereto  by  the  party  confessing. 

§  4075.  No  person  duly  authorised  to  practise  physic  or  surgery  shall  be 
compelled  to  disclose  any  information  which  he  may  have  acquired  in  attend- 
ing *^7  P*taent  in  a  profossioual  character,  and  which  information  was  neces- 
saxy  to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or  to  do  any 
act  for  him  as  a  surgeon. 

§  4076.  An  attorney  or  oounsellor-at^law  shall  not  be  allowed  to  disclose  a 
oonsnnnication  made  by  his  elient  to  him,  or  his  AdTioe  given  therson,  in  the 
eonne  of  his  professional  employment. 


Wyoming  Bevised  Statates,  1887,  p.  590,  §  2589,  literally 
the  game  as  the  Ohio  Statute,  supra.  John  B.  Uhle. 
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THE  ELEMENT  OF  LOCALITY  IS  THE  LAW  OF 

CRIMINAL  JURISDICTION. 

Thi  Federal  Courts  kave  no  oommon  law  crimiiial  jorb* 
diction.  The  question  was  raised  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Pennsylvania,  in  1798,  in  United 
States  ▼.  WarraUj  2  Dallas,  884,  and  the  Court  was  equally 
divided  in  opinion.  In  1818,  Mr.  Justice  Stort,  in  United 
Sates  ▼.  OooUdgej  1  Oallison,  488,  decided  that  there  were 
common  law  offences  against  the  United  States.  But  this, 
as  we  shall  see,  was  overruled  by  the  Supreme  Court.  As 
early  as  1807,  Chief  Justice  Marshall,  in  Ex  parte  Bollman^ 
4  Cranch,  75,  had  said,  ^^  This  Court  disclaims  all  jurisdic- 
tion not  given  by  the  Constitution,  or  by  the  laws  of  the 
United  States.  Courts  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  r^ulated  by  the  oom- 
mon law,  until  some  statute  shall  change  their  established 
principles ;  but  courts  which  are  created  by  written  law,  and 
whose  jurisdiction  is  defined  by  written  law,  cannot  transcend 
that  jurisdiction."  This  was  a  statement  of  general  doc- 
trine, and  it  remained  for  the  Court  to  make  an  application 
of  the  principle  to  the  matter  we  are  discussing,  in  1812,  in 
United  States  v.  Hudson^  7  Cranch,  82,  where  it  was  decided 
that  the  Courts  of  the  United  States  have  no  common  law 
jurisdiction  in  criminal  cases,  the  Court  remarking  that,  **  al- 
though this  question  is  brought  up  now  for  the  first  time  to 
be  decided  by  this  Court,  we  consider  it  as  having  been  long 
since  settled  in  public  opinion."  But  in  1816  the  qnestion 
was  again  presented  and  similarly  ruled  on,  although  it 
appears  that  a  difference  of  opinion  existed  at  that  time 
among  the  members  of  the  Court :  United  States  v.  Coolidye^ 
1  Wheaton,  415.  Whatever  doubt  may,  at  one  time,  have 
existed  on  this  subject,  it  is  now  settled  beyond  controversy, 
that  the  Federal  government  has  no  oommon  law  jurisdiction 
of  criminal  matters :  United  States  v.  Lancaster j  2  McLean, 
481, 488  (1841)  ;  United  States  v.  Taylor,  1  Hughes,  514,  518 
(1874) ;  United  States  v.  Shepherd,  Id.  520,  522  (1875> 

The  Constitution  of  the  United  States,  in  its  first  Article 
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and  eighth  section,  declares  that  the  Congress  shall  have 
power  ^*  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas,  and  oflences  against  the  Law  of  Nations.'^ 
In  accordance  with  the  power  thus  conferred,  the  government 
has  declared  that  certain  acts  done  on  *^  the  high  seas,  or  in 
lany  arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin,  or 
I  hay,  within  the  admiralty  and  maritime  jarisdiction  of  the 
United  States,  and  out  of  the  jarisdiction  of  any  particular 
State,"  shall  be  crimes  against  the  United  States,  and  pun- 
ishable in  its  Ciourts :  Revised  Statutes  of  the  United  States, 
Title  LXX.,  ch.  8.  A  ship  on  the  high  seas  is  a  floating 
part  of  the  territory  of  the  State  to  which  it  belongs :  Ex 
parte  Byers,  U.  S.  Dist  Ct  K  Dist  Mich.,  32  Fed.  B.  404, 
410  (1887).  But  when  a  merchant  vessel  of  one  country 
enters  the  ports  of  another,  for  the  purposes  of  trade,  it  sub- 
jects itself  to  the  law  of  the  place  to  which  it  goes,  and 
the  Courts  of  that  country  can  punish  crimes  committed  on 
such  foreign  ships :   Wildenhua'  Case,  120  U.  S.  1  (1886). 

The  law  as  to  crimes  committed  on  the  Great  Lakes  has 
not  been  in  all  respects  satisfactory.  Under  the  power  ^^  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  States,"  the  Congress  has  undoubted  authority  to 
protect  the  lives  and  property  of  persons  navigating  those 
waters,  but  the  &ilure  to  exercise  the  power  has  led  to  a 
denial  of  justice  in  important  cases.  This  subject  was  re- 
cently before  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Michigan,  in  the  case  of  Ex  parte 
Byers,  supra.  In  that  case  Mr.  Justice  Brown  was  of 
the  opinion  that  the  State  Courts  had  at  that  time  exclusive 
jurisdiction  of  crimes  committed  on  the  lakes,  and  their 
connecting  waters,  upon  the  American  side  of  the  boundary 
line.  Congress  not  having  enacted  any  law  as  to  offences 
committed  in  such  waters.  And  he  was  also  of  the  opinion, 
that  the  Federal  Courts  had  no  jurisdiction  over  a  crime 
committed  upon  the  Canadian  side  of  such  waters,  holding 
that  the  Great  Lakes  and  their  connecting  waters  were  not 
included  within  the  words  used  in  the  Revised  Statutes 
of  the  United  States,  conferring  jurisdiction  on  the  Federal 
Courts,  that  is,  the   words   **  high  seas,  or  river,  haven, 
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creek,  basin,  or  bay,  witbin  tbe  admiraltj  jurisdiction  of  the 
United  States."  He  said :  ''  That  the  lakes  aro  not  « high 
seas'  is  too  clear  for  argument  These  words  have  been  em- 
ployed from  time  immemorial  to  designate  the  ocean  below 
low  water-mark,  and  have  rarely,  if  ever,  been  applied  to  in- 
terior or  land-locked  waters  of  any  description.  *  •  •  Now, 
it  seems  incredible,  that,  if  Congress  had  designed  to  extend 
the  Act  of  1790  to  the  Great  Lakes,  a  series  of  waters  entirely 
separate,  distinct  and  distant  from  the  high  seas  and  their 
connection,  it  shoald  not  at  least  have  inserted  the  word 
*  lakes,'  or  have  used  the  still  more  explicit  language  to  des- 
ignate those  interior  waters.  The  words  ^  haven,  creek, 
basin,  or  bay,  within  the  admiralty  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  State,' 
following  the  words  *  high  seas,'  seem  to  me  clearly  to  be 
such  as  are  connected  immediately  with  the  high  seas,  and  to 
be  much  the  same  as  the  words  *  arm  of  the  sea,'  in  the  same 
section.  While  the  word  *  river'  may  be  properly  used  to  des- 
ignate the  straits  which  connect  Lake  Huron  and  Lake  Erie, 
it  would  be  little  short  of  absurd  to  impute  to  Ciongress  the 
intent  to  give  criminal  jurisdiction  to  those  rivers,  and 
not  to  the  lakes  from  and  into  which  they  flow."  The  Court 
therefore  reluctantly  ordered  the  discharge  of  the  prisoner, 
who  had  committed  a  crime  on  the  Canadian  side  of  the 
straits  connecting  the  waters  of  Lake  Erie  and  Lake  Huron. 
It  is  provided  in  section  8  of  Article  IV.  of  the  Constitu- 
tion of  the  United  States,  that  ^^The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regula* 
tions  respecting  the  territory  or  other  property  belonging 
to  the  United  States."  Under  this  provision  Congress  has 
unquestionably  full  power  to  govern  the  Territories,  and  it 
may  enact  such  laws,  and  establish  such  criminal  and  civil 
codes  for  the  protection  of  life  and  property  within  the  Ter- 
ritories, as  in  its  wisdom  shall  seem  desirable.  But  when 
Congress  admits  a  Territory  to  Statehood,  the  Federal  govern- 
ment loses  this  power  of  legislation,  and  its  right  of  jurisdic- 
tion over  criminal  offences  becomes  transferred  to  the  State 
itself.  This  admission  of  the  State  does  not  divest  the  United 
States  of  its  title  to  any  of  the  public  lands  situated  within 
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the  State  limits,  bat  its  jarifidiction  over  those  lands  is  as 
oompletelj  gone  as  it  is  over  the  lands  owned  by  private  per- 
sons situated  within  the  same  State  limits.  Thus  in  United 
States  V.  Stahl,  1  Woolworth,  C.  C.  192  (1868),  a  crime  had 
been  committed  on  land  within  the  boundaries  of  the  State  of 
Kansas,  the  fee  of  the  land  having  been  in  the  government  of 
the  United  States  prior  to  the  oiganization  of  Eansas  into  a 
Territory,  and  it  had  ever  since  so  continued.  Mr.  Justice 
MiLLRR  held  that  the  Federal  Courts  had  no  jurisdiction  over 
the  offimce ;  that  in  admitting  Kansas  into  the  Union,  the 
government  of  the  United  States  became  divested,  not  of  its 
title  to  the  soil  in  question,  but  of  its  jurisdiction  over  the 


Of  course,  the  same  principle  must  be  applied  in  the  case 
of  crimes  committed  on  land  to  which  the  United  States 
becomes  entitled  after  the  admission  of  the  State.  The  juris- 
diction of  the  State  having  once  attached  to  the  soil  in  ques- 
tion, cannot  be  taken  away  from  it  by  the  mere  subsequent 
purchase  of  the  land  by  the  United  States :  United  States  v. 
Pimn,  4  Hughes,  491  (1880) ;  where  it  was  held  that  the  Fed- 
eral Courts  were  without  jurisdiction  of  offences  committed 
in  the  National  Cemetery,  on  the  heights  of  the  Potomac, 
opposite  Washington. 

The  Constitution,  however,  provides  that  Congress  shall 
exercise  exclusive  legislation  ^*  over  all  places  purchased  f/y  the 
consent  of  the  Legidature  of  the  State,  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals,  dock -yards, 
and  other  needful  buildings."  Under  this  provision  the  State 
Courts  are  deprived  of  jurisdiction  over  ofiences  committed 
in  the  places  above  enumerated,  the  jurisdiction  being  depend- 
ent on  the  laws  of  the  United  States,  and  not  at  all  on  those 
of  the  State.  The  question  was  raised  in  1884  in  the  Su- 
preme Court  of  Maine,  in  State  v.  Kdly,  76  Me.  831.  A 
mortal  blow  or  wound  had  been  inflicted  within  a  fort  be- 
longing to  the  United  States,  within  the  boundaries  of  Maine. 
The  injured  person  died  outside  the  fort,  but  within  the  State 
of  Maine,  and  the  person  who  inflicted  the  wound  was 
indicted  in  the  State  Courts.  The  Court  held  that  the  crime 
was  committed  when  the  blow  was  struck,  and  not  when  the 
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peraon  died,  and  tbat  therefore  the  Coorts  of  the  United 
States  had  jurisdiction  over  the  ofience,  and  that  their  jarie- 
dictiou  was  exclusive  of  that  of  the  State.  And  it  was  further 
held  that  a  State  statute,  declaring  that  the  Courts  of  a  countj 
in  which  a  person  should  dip  of  a  mortal  wound  elsewhere 
received,  should  have  jurisdiction  of  the  offence,  was  wholly 
inapplicable  to  the  case  of  one  whose  mortal  wound  was  re- 
ceived within  a  fort  of  the  United  States.  And  see  Cbrnmon- 
toealth  V.  Clary,  8  Mass.  72  (1811). 

However,  the  mere  fact  that  a  place  is  owned  and  occupied 
by  the  United  States  as  a  fort,  arsenal,  magazine,  etc,  does 
not  necessarily  give  to  the  United  States  jurisdiction  over 
offences  therein  committed.  Where  a  place  occupied  by  the 
United  States  for  military,  or  other  constitutional  purposes, 
is  located  within  a  State,  but  has  not  been  reserved  by  the 
United  States  in  the  organic  Act,  or  in  the  Act  admitting 
the  territory  into  the  Union,  and  where  there  has  been  nO 
cession  of  such  place  by  the  State  to  the  United  States,  the 
State  Courts,  and  not  the  Federal  Courts,  have  jurisdiction 
over  crimes  committed  therein.  And  this  is  so  though  the 
place  may  have  been  constantly  occupied  and  used  by  the 
United  States,  whether  under  purchase  or  without  purchase. 
The  question  was  presented  to  the  Supreme  Court  of  New 
York  in  1819  in  People  v.  Godfrey,  17  Johnson,  226.  The 
defendant  had  been  convicted  of  murder,  committed  within 
the  walls  of  Fort  Niagara.  The  prisoner  and  the  deceased 
were  fellow  soldiers  in  the  army  of  the  United  States,  and  the 
deceased,  for  some  military  offence,  was  under  the  custody  of 
the  accused  in  the  '^  black  hole,"  when  the  latter  stabbed  him 
with  a  bayonet,  causing  his  death.  The  prisoner  was  placed 
on  trial  in  the  State  Court,  and  claimed  that  the  Federal 
Courts  alone  had  jurisdiction  over  his  offence,  as  having  been 
committed  within  a  fort  of  the  United  States.  It  appeared 
that  Fort  Niagara  was  captured  from  the  French  in  1759, 
and  passed,  by  virtue  of  the  treaty  of  peace  of  1763,  to  the 
Crown  of  Great  Britain,  and  that  it  continued  to  be  held  by 
that  power,  as  a  fortress,  until  it  was  surrendered  under  the 
treaty  of  1794,  since  which  time  it  had  been  possessed  and 
garrisoned  by  the  United  States.    It  was  within  the  acknow- 
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ledged  limits  of  the  State  of  New  York,  and  had  never  heen 
formerly  ceded  by  the  State  to  the  United  Statea.  The  Su- 
preme Court  of  the  State  of  New  York  decided,  Chief  Justice 
Spbncxb  writing  the  opinion,  that  the  State  Courts  had  juris- 
diction of  the  offence.  They  held  that  it  was  beyond  all 
doubt  that  the  United  States  acquired  no  territorial  rights  to 
any  portion  of  the  State  of  New  York,  in  virtue  of  the 
treaties  of  1783  and  1794,  and  that,  when  Oreat  Britain,  in 
accordance  with  these  treaties,  withdrew  its  garrisons  from 
any  place,  it  was  for  the  benefit  of  the  several  States  within 
whose  limits  the  garrisons  were.  And  they  further  held, 
that  the  occupation  of  the  fort  by  the  troops  of  the  United 
States,  since  its  evacuation  by  the  Brituh,  could  not  be  con- 
sidered as  evidence  of  a  right  in  the  general  government  to 
the  post  itself,  nor  as  an  act  hostile  to  the  rights  of  the  State 
of  New  York.  A  somewhat  similar  question  came  before 
the  Supreme  Courf  of  Eanaas,  in  respect  to  a  crime  commit- 
ted ou  the  military  reservation  at  Fort  Leavenworth.  That 
reservation  had  been  acquired  by  the  United  States  as  a  part 
of  the  Territory  of  Louisiana,  and  had  been  used  for  military 
purposes.  But  in  the  organic  Act,  and  in  the  Act  admitting 
the  Territory  as  a  State,  there  had  been  no  reservation  of 
jurisdiction  over  the  soil  in  question.  And  there  never  had 
been  any  cession  of  the  property  by  the  State  to  the  United 
States.  It  was  accordingly  held  in  Qay  v.  State^  4  Kansas, 
49  (1866),  that  the  State  Courts  had  jurisdiction  of  the  offence 
of  larceny  committed  within  Fort  Leavenworth. 

The  question  of  jurisdiction  over  offences  committed  upon 
Indian  Beservations  has  been  before  the  Courts  in  a  number 
of  cases.  The  principle  has  been  laid  down  that  when  a  Ter- 
ritory is  admitted  as  a  State,  without  any  reservation  in  the 
enabling  or  oiganic  Act,  the  Federal  Courts  have  no  jurisdic- 
tion over  offences  committed  within  what  are  known  as  In- 
dian Reservations.  Thus  in  United  States  v.  Ward^  1  Wool- 
worth  C.  C.  17  (1863),  a  white  man  had  been  indicted  for  the 
murder  of  a  white  man  committed  on  an  Indian  Reservation 
in  Kansas,  and  it  was  held  that  the  Federal  Courts  were  with- 
out jurisdiction.  And  on  a  similar  state  of  facts,  the  State 
CoortB  of  Nebraska  held  that  they  had  jurisdiction  over  an 
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offence  committed  by  one  white  man  on  another,  within  an 
Indian  Reservation  in  that  State :  Maricfii  v.  SUUe^  16  Neb. 
*  358  (1884) ;  8.  c.  20  Id.  288,  247  (1886).  In  the  above  cases, 
the  crimes  were  committed  by  white  men  upon  white  men. 
There  18,  however,  no  qaesticn  but  that  the  State  can  punish 
its  own  citizens  for  crimes  committed  on  such  tenitory 
against  the  Indians.  See  U.  S.  v.  Gisna^  1  McLean,  264,  268 
(1885).  Of  course,  if  the  United  States,  in  the  organic  or  en- 
abling Act,  admitting  the  State  to  the  Union,  reserved  its  ju- 
risdiction over  the  Indian  Reservations,  within  the  outside 
boundaries  of  such  State,  the  jurisdiction  over  offences  com- 
mitted in  such  places  would,  unquestionably,  be  in  the  United 
States  Courts.  See  United  States  v.  Rogers^  4  How.  (U.  S.) 
567,  572  (1846).  When,  however,  the  State  comes  in  with- 
out any  such  restrictions  or  reservations,  it  has  been  held  to 
have  the  right  to  extend  its  criminal  laws  over  Indians  living 
on  the  Reservations:  SttUe  v.  Foreman^  8  Yerger  (Tenn.), 
256  (1835) ;  State  v.  Tass(^L%  Dudley  (Qa.),  229  (1830) ;  State 
V.  Ta-cha-naAah,  64  N.  C.  614  (1870) ;  Stale  v.  Doxtater,  47 
Wis.  278  (1879) ;  State  v.  McKenney,  18  Nev.  182  (1883).  In 
the  case  last  above  cited,  it  was  decided  that  while  the  State 
had  the  right  to  extend  its  criminal  laws  over  Indians  living 
in  tribal  relations  on  Reservations,  yet  State  laws  do  not 
apply  to  them  unless  they  are  so  expressed.  And  it  was  held 
that  the  State  Courts  of  Nevada  had  no  jurisdiction  over  an 
offence  committed  by  an  Indian  on  an  Indian,  both  of  whom 
were  members  of  an  organized  tribe,  living  on  a  Reservation, 
and  having  laws  for  the  government  of  their  internal  aflairs. 
But  the  Supreme  Court  of  the  United  States  has  recently 
made  a  very  important  decision  on  the  subject  we  are  now 
considering.  In  United  States  v.  Kagama^  118  U.  S.  875 
(1886),  that  Court  decides,  Mr.  Justice  Miller  writing  the 
opinion,  that  Congress  can  constitutionally  pass  a  law,  making 
it  a  crime  for  one  Indian  to  commit  murder  upon  another  In- 
dian, upon  an  Indian  Reservation,  situated  wholly  within 
the  limits  of  a  State,  and  making  the  Indian  so  offending 
subject  to  be  tried  in  the  same  Courts  and  in  the  same 
manner  and  subject  to  the  same  penalties  as  are  all  other 
persons  committing  the  crime  oi  murder  ^  within  the  exclu- 


nre  jarifldietioii  of  the  United  Btetes."  It  had  previoosly 
been  held  that  Congien,  in  the  exerciee  of  ita  conetitatioDal 
power  to  regulate  interoooree  with  the  Indian  tribes,  might 
define  and  pnnish  crimee  committed  by  white  men  upon  the 
person  or  property  of  an  Indian,  and  wice  versa^  within  as 
well  aa  without  the  limita  of  a  Stete:  United  Siaies  y.  Martin^ 
8  Sawyer,  478  (1888);  Dmied  States  t.  BrUteman,  1  Id.  248 
(1881>  Bat  the  decision  of  the  Supreme  Coart  of  the  United 
States,  above  referred  to,  is  placed  on  the  broad  ground  that 
the  Indians  are  the  wards  of  the  United  Stetes  and  that  the 
government  has  the  right  to  protect  them. 

We  have  hitherto  considered  crimes  committed  on  Indian 
Reservations.  But  a  word  must  be  added  as  to  crimes  com- 
mitted by  Indians  oft'  their  Reservations.  It  has  been  decided 
that  United  Stetes  Courts  have  no  jurisdiction  over  Indians, 
living  on  Indian  Beservations,  who  commit  crimes  on  white 
men,  while  off  their  Reservations.  The  Courts  of  the  State  in 
which  the  crime  is  committed,  have  jurisdiction  in  such  cases : 
United  Slates  v.  Yellow  Sun,  1  Billon,  271  (1870).  And  to  the 
same  point,  see  United  States  v.  Saeoodaeotj  1  Abbott  (U.  8. 
a  C.)  877  (1870).    ' 

Each  Stete  possesses  exclusive  power  to  provide  for  the 
punishment  of  offences  within  ito  own  limits,  except  in  so  fiir 
as  ite  power  may  have  been  surrendered  to  the  government 
of  the  United  States  by  the  Federal  Constitution :  Slate  v. 
Chapman,  17  Ark.  561,  565  (1856).  And  within  the  State, 
crimes  must  be  tried  in  the  coanty  in  which  the  criminal  act 
was  committed :  SlaU  v.  Wyckoff,  81  K  J.  L.  65,  68  (1864). 

It  is  a  very  old  rule  of  the  common  law  that  requires  every 
offence  tried  in  the  common  law  Courts,  to  be  inqaired  of  in 
the  county  where  the  act  took  place.  The  peculiar  character 
of  the  early  jury  affords  an  explanation  and  reason  for  the 
role.  Jurors  were  originally  witnesses  as  well  as  triers,  and 
were  expected  to  act  upon  their  own  knowledge  of  the  facts 
involved,  and  of  the  character  of  the  witnesses  on  either  side. 
Bnt  when  they  became  simply  triers  of  jhct,  the  rule  was 
already  firmly  esteblished,  and  it  was  seen  that  there  were 
marked  and  strong  advanteges  in  selecting  the  jurors  from 
ihe  county  in  which  the  crime  had  been  committed.  It  would 
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be  ft  greftt  burden  and  ixguBtioe,  if  ft  nmn  could  be  Cftrried  to 
a  distant  part  of  the  State  and  compelled  there  to  make  his 
defence  at  a  distance  from  the  place  in  which  the  act  com- 
plained of  occurred.  And  so  the  oM  rale  was  retained,  even 
after  the  original  rmaoa  for  its  existence  had  ceased.  The 
same  principle  is  observed  in  the  criminal  jurisdiction  of  the 
Federal  government  For  the  judicial  purposes  of  that 
government,  the  States  are  not  divided  into  counties,  but  are 
organized  into  districts.  In  9oa»  of  the  States  there  is  but 
one  judicial  district,  while  in  others  there  are  two  or  more 
of  them.  And  the  sixth  amendment  to  the  Constitution  of 
the  United  States  declares  that  **  In  all  criminal  prosecutions, 
the  accused  shall  eigoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed."  The  denial  of  the  right 
to  a  trial  by  a  jury  of  the  vicinage  is  one  of  the  causes  which 
led  to  a  separation  from  the  mother  country.  The  Declara- 
tion of  Independence  arraigns  George  III. :  ^^  For  transporting 
us  beyond  seas,  to  be  tried  for  pretended  offences." 

Personal  presence  at  the  place  where  the  crime  is  perpe- 
trated, or  even  within  the  State  where  the  crime  is  committed, 
is  not  always  indispensable  to  confer  jurisdiction  on  the  Courts 
of  such  place  or  State.  For  while  the  offender  may  not  be 
corporally  present,  he  may  be  there  by  the  instrument  or 
agent  used  to  effect  his  purpose.  If  a  person  outside  the 
State  acts  within  the  State  through  an  innocent  agent,  he  is 
amenable  to  the  law  of  the  State.  Thus  in  Barkhamsted  v. 
Parsons^  8  Conn.  1,  8  (1819),  it  is  said :  **  The  principle  of 
common  law,  quifaeit  per  alium^  facU  per  m,  is  of  universal 
application,  both  in  criminal  and  civil  cases,  and  he  who  does 
an  act  in  this  State  by  his  agent,  is  considered  as  if  he  had 
done  it  in  his  own  proper  person."  And  so  in  The  People  v. 
Adam$,  3  Denio,  190,  210  (1846),  where  it  is  said :  ''  True, 
the  defendant  was  not  personally  within  this  State,  but  he 
was  here  in  purpose  and  design,  and  acted  by  his  authorized 
agents.  Qui  facit  per  alium,  /acit  per  se.  The  agents  em- 
ployed were  innocent,  and  he  alone  was  guilty.  An  offence 
was  thus  committed,  and  there  must  have  been  a  guilty 
offender,  for  it  would  be  somewhat  worse  than  absurd  to  hold 
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tbit  maj  act  could  be  »  crima,  if  no  one  was  eriminaL  Hera 
the  crime  was  peipetrmted  within  this  State,  and  over  that 
oar  Goarts  have  an  nndoabted  jariadiction.  This  necessarily 
§Avm  to  them  jnrisdiction  over  the  eriminaL    Crimen  trahU 


»f 


When  one  is  gnilty  only  as  an  accessory  before  the  &ctj 
the  mle  has  been  that  he  can  only  be  tried  in  the  place  where 
his  gnilty  act  of  acoesaorysbip  took  place.  Thus,  when  several 
persons  entered  into  a  conspiracy  in  Ohio  to  bum  a  steamboat, 
and  the  boat  was  bnmed  in  Arkansas,  the  Supreme  Conrt  of 
the  latter  State  held  that  one  of  the  confederates,  who  had 
remained  in  Ohio  and  was  simply  atf  accessory  before  the 
fiust,  could  not  be  tried  in  the  Courts  of  Arkansas :  SkUe  ▼• 
Chapifij  17  Ark.  561  (1856).  And  so  when  the  accused  made 
arrengements  in  New  York  with  a  confederate  to  go  into  New 
Jersey  and  steal  certain  property,  which  the  latter  did,  the 
former  remaining  in  New  York,  it  was  held  that  the 
former,  being  simply  an  accessory  before  the  fact,  could 
not  be  tried  in  the  Courts  of  New  Jersey :  State  v.  Wyekoff, 
9upra,  And  other  cases  there  are  to  the  same  effect :  Johns 
▼.  State,  19  lud.  421  (1862);  State  v.  Moore,  26  N.  H.  448 
(1858).  This  doctrine  was  repudiated  by  the  Supreme  Court 
of  Connecticut,  in  State  v.  Grady,  84  Conn.  118  (1867).  The 
defendants  conspired,  with  certain  accomplices,  in  the  city  of 
New  York,  to  commit  the  crime  of  larceny  in  the  State  of 
Connecticut,  aud  the  larceny  was  accordingly  committed.  It 
was  claimed  as  to  certain  of  the  defendants,  that  the  Con- 
necticut Court  bad  no  jurisdiction  to  try  them,  notwithstand- 
ing they  had  assisted  in  the  initiation  of  the  plot  in  New 
York,  inasmuch  as  they  did  not  come  into  the  State  and  assist 
personally  in  the  commission  of  Che  crime.  But  it  was  held 
that  the  Court  might  punish  their  offence,  having  obtained 
jurisdiction  of  their  person.  As  the  question  is  quite  im- 
portant, it  may  be  well  to  notice  the  grounds  upon  which  the 
conclusion  was  based.  The  Court  say:  **The  general  prop- 
osition that  no  man  is  to  suffer  criminally  for  what  he  doee 
out  of  the  territorial  limits  of  the  country,  if  applied  to  a  case 
where  the  act  is  completed  out  of  the  country,  is  correct;  but 
it  is  the  highest  injustice  that  a  man  should  be  protected  in 
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doing  a  criminal  act  here,  becaoBe  he  is  penonally  out  of  the 
State.  His  ad  is  here,  although  he  is  not.  *  *  *  The  reasoa 
given  for  the  distinction  is,  that,  if  the  ofienoe  is  a  felony,  he 
sustains  the  relation  to  it,  if  performed  by  a  guilty  agent  who 
can  be  punished,  of  an  accessory,  and  not  of  a  principal,  and 
that,  as  technically  an  accessory,  he  must  be  pursued  in  the 
locality  where  he  committed  the  enticement.  The  doctrine 
has  never  been  recognized  in  this  State,  is  inconsistent  with 
our  system  of  criminal  law,  and  does  not  commend  itself  to 
our  judgment.  In  the  first  place,  it  has  not  been  recognised 
here.  There  has  been  no  case  in  our  Courts  where  the  pris- 
oner has  been  indicted  and  acquitted,  because,  although  a 
party  to  the  ofience,  he  was  not  in  the  State  at  the  time  it  was 
committed.  *  *  *  In  the  second  place,  the  doctrine  is  incon- 
sistent with  our  system  of  criminal  law.  By  express  statu- 
tory provision  we  have  done  away  with  the  distinction  be- 
tween principal  and  accessory  in  felony:  and  every  person 
who  aids  and  assists  in  the  commission  of  a  crime,  or  the 
protection  of  a  criminal,  is  made  a  principal,  and  punishable 
and  indictable  as  such.  *  *  *  And  in  the  third  place,  the 
doctrine,  as  applicable  to  this  country,  is  vicious,  and  should 
be  repudiated.  It  originated,  as  Mr.  Bishop  tells  us,  in  the 
blunder  of  some  judge.  ♦  ♦  ♦  The  blunder  was  corrected  by 
the  statute  of  Edward  VI.,  Chap.  24, 14,  which  provided  that 
such  accessory  might  also  be  indicted  in  the  county  where 
the  offence  was  committed.  It  would  seem  that  a  rule  thus 
originating  in  a  blunder,  and  applicable  only  in  respect  to 
counties  in  the  State  where  the  offence  is  committed,  and 
corrected  by  express  statute,  and  favoring  the  commission  of 
crime,  ought  not  to  be  adopted  and  applied  to  States  situated 
as  these  are,  tied  together  by  a  ligament  giving  to  the  citi- 
zens of  each,  citizenship  in  all.''  And  see  State  ▼.  Ayera^  8 
Baxter  (Tenn.)  96  (1874). 

It  is  not  within  our  purpose  to  discuss  the  question  of  who 
is  an  accessory  before  the  fact,  and  who  is  not  But  we  can- 
not forbear  in  this  connection  calling  attention  to  the  inte- 
resting case  of  State  v.  HamUtan^  IS  Nev.  886  (1878).  Cer- 
tain pontons  had  conspired  to  rob  a  stage  on  its  way  from 
Eureka  in  Eureka  County,  to  a  place  in  Nye  County  in  the 
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aame  State  of  Nevada.  One  of  the  confederates  was  to  re- 
main at  Eareka  and  make  a  signal  to  his  confederates  in 
TSje  County,  some  forty  miles  distant,  when  the  stage  left  Eu- 
reka, the  signal  being  given  by  building  a  fire  on  the  top  of 
a  mountain.  And  the  question  was  whether  this  confederate, 
whose  act  was  performed  in  Eureka  County,  he  having  built 
the  fire  as  agreed,  could  be  held  in  Nye  County  for  an  attempt 
to  rob  there,  he  not  having  been  present  in  the  latter  county 
when  his  confederates  attacked  the  stage.  And  it  was  de- 
cided that  he  might  be  tried  in  Nye  County,  not  as  an  acces- 
sory before  the  fact,  but  as  a  principal,  the  law  being  that 
when  several  persons  confederate  together  for  the  purpose  of 
committing  a  crime,  which  is  to  be  accomplished  in  pursu- 
ance of  a  common  plan,  all  who  do  any  act  which  contributes 
to  the  accomplishment  of  their  design,  are  principals,  whether 
actually  present  or  not. 

According  to  the  common  law,  the  crime  of  bigamy  occurs 
and  is  complete  at  the  time  and  place  when  the  second  mar- 
riage is  accomplished.  The  ofience  consists  in  going  through 
the  ceremony  of  marriage.  That  single  fact  constitutes  the 
crime,  and  not  the  subsequent  cohabitation:  Gise  v.  Com-- 
monweaUh,  81  Pa.  428  (1876).  The  result  is  that  an  indict- 
ment for  bigamy  must  be  found  in  the  county  and  State  in 
which  the  bigamous  marriage  was  entered  into.  Thus  in 
Walls  v.  The  State,  32  Ark.  565  (1877),  the  second  marriage 
was  contracted  in  the  county  of  Woodruff,  Arkansas,  and 
the  indictment  for  bigamy  was  found  in  Jackson  County  in 
the  same  State.  This  indictment  was  based  on  a  statute 
which  allowed  the  person  to  be  tried  for  bigamy  in  any 
county  where  he  was  apprehended,  and  this  law  was  held 
unconstitutional.  The  Court  ruled  that  an  indictment  for 
bigamy  could  only  be  found  in  the  county  where  the  bigamous 
marriage  was  celebrated. 

In  cases  of  homicide,  where  the  blow  was  struck  in  one 
coan^  and  death  resulted  therefrom  in  a  different  county, 
there  seems  in  early  times  to  have  been  some  doubt  as  to  the 
proper  place  of  triaL  East  declares  that  the  common  opinion 
was  that  the  criminal  might  be  indicted  where  the  stroke 
was  given,  no  matter  where  the  death  took  place :  1  East  P. 
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G.  361.  Bat,  whatever  of  doubt  may  have  existed,  it  is  now 
very  well  settled  by  the  weight  of  authority  that  the  crime 
of  marder  is  committed  when  the  blow  is  struck,  irrespective 
of  the  place  where  the  death  occurs :  State  v.  Gessert^  21  Minn. 
869(1865);  dmmmweaUh  v.  Parker,  2  Pick.  (Mass.)  550(1824) ; 
State  V.  B<mea,  16  Eans.  475,  479  (1876);  Riley  v.  SUUe,  9 
Humph.  (Tenn.)  646  (1849) ;  United  States  v.  GuiteaUj  1  Mackey, 
D.  C.  498 ;  Green  v.  State,  66  Ala.  40  (1880).  And  see  S^te  v. 
McCoy,  8  Rob.  R.  (La.)  545  (1844) ;  State  v.  Foster,  7  La.  Ann. 
255  (1852).  In  the  first  of  the  cases  cited,  the  blow  was 
inflicted  in  Minnesota  and  death  took  place  in  Wisconsin. 
The  Minnesota  Court  held  that  it  had  jurisdiction  over  the 
offence ;  that  the  death  in  Wisconsin  was  not  the  act  of  the 
accused  committed  in  Wisconsin,  but  the  consequence  of  his 
act  committed  in  Miimesota,  against  the  peace  and  dignity  of 
the  latter  State. 

In  United  States  v.  Daris,  2  Sumner  (U.  S.  C.  C.)  482,  an 
American  sailor  in  an  American  ship  in  one  of  the  Society 
Islands  harbors  fired  a  shot,  which  killed  a  man  in  a  foreign 
ship.  The  Court,  Mr.  Justice  Story,  held  that  the  murder 
was  committed  when  the  blow  was  struck,  and  as  the  deceased 
was  struck  while  on  a  foreign  ship,  our  Courts  had  no  juris- 
diction over  the  offence. 

So,  when  a  person  standing  on  one  side  of  a  boundary  line 
fires  across  the  same  and  kills  a  man  standing  in  another 
State,  the  murder  is  committed  in  the  latter  State,  when  the 
shot  takes  effect:  StaU  v.  Chapin,  17  Ark.  561,  565  (1856); 
State  V.  Wyckoff,  supu ;  State  v.  Carter,  27  N.  J.  L.  499 
(1859). 

Some  of  the  States  have  enacted  that,  if  a  mortal  wound  is 
inflicted  outside  the  State  and  death  ensues  therefrom  within 
the  State,  the  offence  may  be  prosecuted  and  punished  in  the 
county  within  the  State,  wherein  such  death  may  take  place. 
The  constitutionality  of  a  statute  of  this  kind  was  called  in 
question  in  Tyler  v.  People,  8  Mich.  821  (1860),  and  it  was 
said  to  be  *^  clearly  within  the  scope  of  the  legislative  power." 
But  the  opinion  does  not  discuss  the  matter  at  any  length, 
although  the  subject  is  extensively  considered  in  a  dissenting 
opinion  of  one  of  the  justices,  who  found  himself  unable  to 
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acqnieflce  in  the  oonclnsion  reached  by  the  Court  The  same 
qnestion  was  afterwards  presented  to  the  Supreme  Court  of 
MaonachosettB  in  CommonweaUh  ▼.  Moidoony  101  Mass.  1 
(1869).  The  matter  was  oarefoUj  considered  and  a  like  con- 
clusion was  reached,  the  constitutionality  of  the  Act  being 
upheld.  The  contrary  doctrine  was  asserted  in  New  Jersey 
in  Tke  State  ▼.  Carter,  8  Butcher,  499  (1859).  But  see  Hunter 
y.  77l€  State,  40  K  J.  L.  495  (1878),  and  Qtieen  v.  Lewis, 
7  Cox  C.  C.  277  (1857> 

Many  of  the  States  have  provided  by  statute,  that,  when 
the  commission  of  an  offence  is  commenced  within  the  State, 
but  is  consummated  without  its  boundaries,  the  offender  is 
liable  to  punishment  within  the  State,  and  that  the  county  in 
which  the  offence  is  commenced,  shall  have  jurisdiction  there- 
of. The  validity  of  such  a  statute  was  called  in  question  in 
Green  v.  State,  66  Ala.  40  (1880),  on  the  ground  that  its  en- 
actment was  beyond  the  scope  of  legitimate  legislative  power, 
as  the  penal  laws  of  a  State  could  not  operate  beyond  its  own 
territorial  domain.  The  objection  was  held  untenable  and 
the  statute  sustained.  In  that  case,  a  mortal  wound  was  in- 
flicted in  Alabama  and  death  occurred  in  Georgia,  and  it  was 
held  that  the  offender  might,  under  this  statute,  be  properly 
coDvicted  of  murder  in  Alabama,  irrespective  of  the  common 
law  rule  that  murder  is  committed  when  the  blow  is  struck, 
irrespective  of  the  place  of  death. 

In  the  law  of  larceny,  the  principle  is  well  established  that, 
if  one  steals  goods  in  one  county  and  carries  them  into  a 
second  county  in  the  same  State,  he  may  be  indicted  for  the 
theft  in  either  county :  StaU  v.  Do^uflas,  17  Me.  198  (1840) ; 
(hntnumweaUh  v.  CuUins,  1  Mass.  116  (1804) ;  C<mm<mweaUh 
V.  DewiU,  10  Id.  154  (1818);  State  v.  SomervOU,  21  Me.  14, 
19  (1842) ;  Myers  v.  The  Vevpk,  26  BL  178, 177  (1861) ;  State 
V.  Margerum,  9  Baxter  (Tenn.),  862  (1878) ;  The  Ftople  v. 
Burke,  11  Wend.  (N,  Y.)129, 180  (1884). 

But  this  is  no  contradiction  of  the  principle  that  a  crime  is 
to  be  punished  in  the  connty  where  it  was  committed.  The 
indictment  in  the  second  county  is  for  the  larceny  committed 
in  that  county,  and  not  for  that  which  was  committed  in  the 
first  county.    The  legal  possession  of  goods  stolen  continues 
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in  the  owner,  and  every  moment'0  continoanoe  of  the  trespaiB 
is  said  to  amount  in  legal  contemplation  to  a  new  caption 
and  asportation.  Hence  the  venue  may  be  laid  in  any  county 
in  the  State  into  which  the  thief  conveys  them,  as  the  offence 
of  taking  and  converting  is  there  in  itself  complete.  Some 
of  the  earlier  American  decisions  decline  to  apply  this  prin- 
ciple when  goods  have  been  stolen  in  one  State  and  carried  by 
the  thief  into  another  State.  They  have  held  that  under 
such  circumstaoces  the  thief  could  not  be  indicted  for  larceny 
in  the  latter  State :  Simpson  v.  The  States  4  Humph.  (Tenn.), 
456  (1844) ;  PeopU  v.  Gardner,  2  Johnson  (N.  Y.)  477  (1807) ; 
Simmons  v.  Commonwealth,  5  Binney  (Pa.),  618  (1813) ;  State  v. 
Brown,  1  Haywood  (N.  C.))  100.  The  first  of  these  cases  was 
afterwards,  in  1834,  disapproved  by  Mr.  Chief-Justice  Savaqb 
in  Peoj^  V.  Burke,  11  Wend.  (N.  Y.)  129.  And  later  cases 
hold  that  the  thief  may  be  convicted  of  the  larceny  in  any 
State  into  which  he  takes  the  goods :  Hamilton  v.  Slate,  11 
Ohio,  435  (1842) ;  State  v.  Bennett,  14  Iowa,  482  (1863) ;  StaU 
V.  Johnson,  2  Oregon,  115  (1864);  Watson  v.  State,  86  Miss. 
693  (1859) ;  State  v.  Mis,  3  Conn.  187  (1819) ;  TerriU  v.  C(mr 
monwealth,  1  Duval,  156  (1864);  State  v.  Underwood,  49  Me. 
181  (1858);  Commonwealth  v.  Andrews,  2  Mass.  14,  24  (1806); 
Commonwealth  v.  Holder,  9  Gray  (Mass.),  7  (1857);  Common- 
wealth V.  White,  123  Mass.  433  (1877) ;  Worthington  v.  State, 
58  Md.  403  (1882);  Commonwealth  v.  CuUins,  1  Mass.  186 
(1804);  StaU  v.  HiU,  19  S.  C.  435  (1883). 

It  has  been  argued  that  the  rule  which  is  applied,  as  be- 
tween counties  of  the  same  State,  as  well  as  between  the 
commonwealths  in  the  American  Union,  ought  not  to  be  ap- 
plied where  the  goods  have  been  stolen  in  some  foreign 
country  and  brought  into  one  of  our  States.  In  Common- 
wealth V.  Uprichard,  3  Gray  (Mass.),  434  (1855),  such  a  distinc- 
tion was  recognized,  and  it  was  decided  that  an  indictment 
could  not  be  sustained  for  a  larceny  in  Massachusetts  of  goods 
stolen  in  the  Province  of  Kova  Scotia  and  brought  from 
there  by  the  thief  to  Boston.  This  distinction  was  held  not 
to  exist  in  The  State  v.  BartleU,  11  Vermont,  650,  653  (1839), 
and  it  was  decided  that  when  oxen  were  stolen  in  Canada, 
and  by  the  thief  brought  into  Vermont,  he  could  be  indicted 
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and  oonvicted  in  the  latter  State.  And  the  MasfiachaBette 
ruling  waa  repudiated  in  Staie  ▼.  Underwoodj  49  Me.  181 
(1868),  where  a  Terdict  was  aoatained  for  larceny  againet  one 
who  stole  the  goods  in  the  Province  of  New  Bronawick  and 
carried  them  into  the  State  of  Maine. 

In  Bome  Statee  statutee  have  been  passed  governing  the 
matter  above  discossed,  and  in  some  cases  the  Coarta  have 
been  required  to  pass  on  the  constitutionality  of  their  pro- 
visions. Sach  a  question  was  presented  in  The  BtopU  v. 
WilHams,  24  Mich.  157  (1871).  The  statute  provided  as 
follows :  ^  Every  person  who  shall  feloniously  steal  the  prop- 
erty of  another,  in  any  other  State  or  country,  and  shall 
bring  the  same  into  this  State,  may  be  convicted  and  pun- 
ished in  the  same  manner  as  if  such  larceny  had  been  com- 
mitted in  this  State,"  etc  The  goods  in  question  had  been 
stolen  in  Louisiana  and  brought  into  Michigan.  Mr.  Justice 
CooLSY,  in  writing  the  opinion  sustaining  the  statute,  said : 
^  Now,  it  may  be  true  that  this  wrong  would  not  have  been 
an  offence  within  this  State  at  the  common  law ;  but  that 
does  not  prevent  its  being  made  so  by  statute."  The  same 
Ciourt  in  Marrissey  v.  The  PeopU,  11  Mich.  827  (1868),  were 
equally  divided  in  opinion  as  to  whether  the  L^slature  could 
constitutionally  provide  for  the  punishment  in  Michigan  of 
persons  who  committed  larceny  in  a  foreign  country  and  car- 
ried the  stolen  property  into  Michigan.  The  goods  in  that 
case  had  been  stolen  in  Canada.  The  question  involved  in 
Moniesey  v.  The  People  was  not  discussed  in  the  case  of  The 
People  V.  WWiamSy  as  the  goods  in  the  latter  case  were  stolen 
in  a  sister  State.  But  the  constitutionality  of  a  similar  stat- 
ute was  sustained  in  New  York,  where  money  was  stolen  in 
Canada  and  brought  by  the  thief  into  New  York :  The  People 
V.  Burkey  suprcu 

In  Slate  v.  JiAnsanj  88  Ark.  568  (1882),  a  statute  declaring 
that  a  person  who  committed  larceny  in  one  county  and  then 
brought  the  stolen  goods  into  another  county,  might  be  in- 
dicted in  the  latter  county,  was  held  not  abrogated  by  a  sub- 
sequent constitutional  provision  securing  to  the  accused,  in 
all  criminal  prosecutions,  ^*  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  county  in  which  the  crime 
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shall  have  been  committed.''  It  was  held  that  the  crime  was 
in  iact  committed  in  the  seooiid  coonty  as  well  as  in  the  first 
county,  as  every  moment's  continuance  of  the  trespass  and 
felony  amounted  to  a  new  caption  and  asportation. 

It  has  been  provided  by  statute  in  some  of  the  States,  that 
a  person  committing  a  burglary  and  larceny  in  one  county, 
and  carrying  the  stolen  pniperty  into  another  county,  may  be 
indicted,  tried,  and  convicted  for  the  burglary  in  the  latter 
county,  as  if  the  crime  had  been  there  committed.  It  is  well 
known  that  at  common  law  such  a  person  could  not  have 
been  convicted  of  burglary  in  the  latter  county,  but  only  of 
the  larceny,  inasmuch  as  the  breaking  and  entering  essential 
to  the  crime  of  burglary  occurred  in  the  former  county. 

And  the  question  has  been  raised  under  these  statutes 
whether  the  Legislature  has  the  power  to  take  away  tlie  local 
character  of  the  oftence  of  burglary.  Such  a -question  was 
raised  in  Mack  v.  The  PtopU,  82  K.  Y.  285  (1880).  It  was 
argued  that  the  Bill  of  Bights  secured  the  individual  against 
a  trial  ^  unless  on  presentment  or  indictm^it  of  a  grand 
jury,"  and  that  this  meant  a  grand  jury  of  the  same  county 
wherein  the  ofience  was  committed.  The  Court  of  Appeals, 
in  overruling  the  point,  said :  ^^  Doubtless,  at  common  law, 
the  grand  jurors  were  sworn  ad  inquirendum  pro  carpore  eomi- 
taiua^  and  could  not  regularly  inquire  of  a  fiict  done  out  of  that 
county,  for  which  they  were  sworn.  ♦  ♦  ♦  But  by  Act  of 
Parliament  they  might  be  specially  enabled  so  to  do.  *  *  * 
By  all  rules  of  interpretation,  then,  we  are  to  read  the  language 
of  the  Bill  of  Rights  in  the  light  of  the  law  as  it  was  when 
the  Bill  of  Rights  was  adopted.  Then,  though  as  a  rule  in- 
dictments could  be  preferred  and  tried  only  in  the  county 
where  the  ofience  was  conimitted,  there  were  exceptions  to 
that  rule  of  instances  in  which  the  Legislature  had  directed 
otherwise,  and  the  Bill  of  Rights  must  be  taken  to  have 
recognized  that  legislative  power,  and  not  to  have  intended 
the  abrogation  of  it,  as  there  is  no  indication  in  the  language 
of  a  purpose  so  to  do.  It  must  be  taken  to  have  meant  an 
accusation  preferred  by  a  grand  jury,  as  authorized  by  law, 
present  and  future,  common  law  or  statutory." 

Under  such  a  statute  as  that  above  referred  to,  it  is  neces- 
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flaiy  to  allqpe  in  the  indictment  the  fiacti  which  bring  the  case 
within  the  statute.  If  the  burglary  was  committed  in  the 
county  of  A.,  aud  the  goods  carried  into  the  county  of  B.,  an 
indictment  found  in  the  county  of  B.,  alleging  simply  that 
the  burglary  was  committed  in  the  county  of  A.,  would  be 
bad,  and,  if  it  alleged  that  it  was  committed  in  the  county  of 
R,  the  evidence  would  show  a  varianca  It  would  be  neces- 
sary to  allege  that  the  burglary  was  committed  in  the  county 
o{  A.,  and  that  the  goods  were  brought  by  the  offender  into 
the  county  of  B.:  Bdakins  ▼.  The  People^  16  N.T.  344  (1857). 

In  the  law  of  libel,  the  rule  is  that,  if  a  libel  is  published 
in  a  newspaper  printed  in  one  State  and  circulated  in  another, 
au  indictment  in  the  latter  State  will  be  sustained :  Common^ 
wealth  v.  Blanding,  8  Pick.  (Mass.)  804  (1825).  And  it  was 
held  in  King  ▼.  Burdett,  4B.k  Aid.  95  (1820),  that  a  delivery 
at  a  postoffice  in  the  county  of  L.  of  a  sealed  letter,  inclos- 
ing a  libel,  was  a  publication  of  the  libel  in  L.,  and  that 
where  one  wrote  and  published  a  libel  in  L.,  with  the 
intent  to  publish,  and  afterwards  published  it  in  the  county 
of  M.,  the  writer  could  be  indicted  in  either  county.  And 
see  the  case  of  77le  Seven  Bishops,  12  State  Trials,  881  (1688). 

In  the  law  relating  to  the  obtaining  of  goods  by  fitlse  pre- 
tences, the  better  opinion  is  that  the  offence  is  committed 
when  the  goods  are  obtained,  no  matter  when  the  fitlse  repre- 
sentations may  have  been  made.  The  making  of  fidse  rep- 
resentations does  not  amount  to  a  crime ;  the  crime  consists 
in  obtaining  the  goods,  the  fiilae  pretences  simply  being  a 
means  employed  to  bring  about  that  end.  Hence,  if  the  fitlse 
pretences  are  made  in  one  county  and  the  goods  obtained  in 
a  different  county,  the  indictment  should  be  in  the  latter 
county :  State  v.  House,  55  Iowa,  472  (1881) ;  State  v.  Dennis, 
80  Mo.  589  (1888) ;  People  v.  SuUy,  5  Parker  G.  R.  (N.  Y.)  142 
(1860);  PeopU  v.  Balhbun,  21  Wend.  (K  Y.)  509,  588  (1889). 
And  so  is  it,  when  the  representations  are  made  in  one  State 
and  the  goods  obtained  in  another :  State  v.  Saeffer,  89  Mo. 
271  (1886) ;  Stewart  v.  Jesmp,  51  Ind.  418  (1875) ;  Common- 
wealth  V.  Van  Tuyl,  1  Met  (ky.)  1  (1858). 

In  Rex  y.  Lara,  6  Term  R.  565  (1796),  it  was  announced  th*t, 
if  a  man  draws  a  check  upon  a  bank  with  which  he  has  no 
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money,  and  hands  it  as  a  good  check  to  another  party,  it  is  a 
&l8e  pretence  as  regards  that  party,  but  not  as  r^ards  the 
banker.  It  follows,  therefore,  that,  if  A.,  in  Michigan  draws 
a  check  on  a  bank  in  Pennsylvania  in  which  he  has  no  funds, 
and  obtains  the  money  on  that  check  from  a  bank  in  Mich- 
igan, which  thereafter  receives  the  money  on  it  from  the 
Pennsylvania  bank,  the  crime  of  obtaining  money  under  false 
pretences  has  been  committed  in  Michigan,  and  must  be  pun- 
ished there,  and  not  in  Pennsylvania.  Such  a  question  came 
up  In  re  Carr^  28  Kans.  1  (1882),  and  the  above  principle  was 
applied.  The  same  case  also  shows  that,  if  A.  in  Michigan 
should  draw  a  forged  check  on  a  bank  in  Pennsylvania,  and 
the  Michigan  bank  should  pay  it,  and  then  send  it  on  to 
Pennsylvania  for  collection,  the  forger  would  be  amenable  to 
the  law  of  the  former,  and  not  to  tliat  of  the  latter  State. 
But  the  case  of  The  PeopU  v.  Adams,  8  Denio  (N.  Y.),  190 
(1846),  shows  that,  if  the  Michigan  bank,  instead  of  paying 
the  check,  bad  taken  it  for  collection  as  the  agent  of  the 
forger,  and  as  such  actually  received  the  money  for  the  forger 
from  the  Pennsylvania  bank,  the  forger  would  have  been 
liable  to  indictment  in  the  latter  State  for  obtaining  the 
money  under  fitlse  pretences.  Where  money  or^oods  are  sent 
by  the  owner  by  mail  to  one  who  has  obtained  the  same  by 
false  representations,  the  offender  should  be  indicted  at  the 
place  where  the  money  was  mailed,  as  it  is  there  that  the 
owner  of  the  property  parts  with  his  control  over  it :  Com^ 
monweaUh  v.  Wood,  142  Mass.  459,  462  (1886). 

When  a  forged  instrument  is  sent  by  mail  from  one  county 
to  an  individual  in  another  county,  the  crime  of  uttering  and 
publishing  it  is  not  consummated  until  the  paper  is  received 
by  the  person  to  whom  it  was  sent.  The  proper  place  of 
trial,  therefore,  is  in  the  county  where  the  instrument  is  re- 
ceived, and  not  in  the  one  in  which  it  was  mailed.  The  Peo- 
ple V.  RaJthbun^  supra,  is  an  important  case  sustaining  the 
above  principle,  the  matter  having  been  exhaustively  consid- 
ered by  Mr.  Justice  Cowen.  The  accused  had  mailed  in  New 
York  City  a  forged  instrument  to  a  party  in  Genesee  County, 
in  the  same  State,  and  it  was  held  that  the  proper  place  of 
trial  was  in  the  county  of  Genesee,  for  the  crime  of  uttering 
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and  publishing  the  paper  in  qoestion.  And  the  same  princi- 
ple is  applied  when  the  instmment  is  mailed  in  one  State  to 
a  person  in  another  State.  Such  was  the  case  in  lAndaay  ▼• 
The  Staiey  88  Ohio  St  507  (1882>  A  forged  deed  was  mailed 
in  Miflsoori  to  m  person  in  Ohio,  where  the  land  described  in 
the  deed  was  sitoated.  It  was  held  th«t  the  crime  of  ottering 
and  publishing  the  forged  paper  was  consammated  in  Ohio, 
where  the  paper  was  received,  and  not  in  Missouri,  where  it 
was  mailed. 

An  Iowa  statute  on  the  subject  of  abortion  provided  as  fol- 
lows: **That  any  person  who  shall  wilfuUj  administer  to 
any  pr^nant  woman  any  medicine,  drug,  substance,  or  thing 
whatsoever,  or  shall  use  or  employ  any  instrument  or  other 
means  whatever,  with  the  intent  thereby  to  procure  the  miscar- 
riage of  any  such  wom^n,  unless  the  same  shall  be  necessary 
to  preserve  the  life  of  such  woman,  shall,  upon  conviction 
thereof,  be  punished,''  etc.  It  was  held,  under  this  statute, 
that  the  offence  was  complete  when  the  medicine  was  admin- 
istered, and  that  the  jurisdiction  over  the  offence  was  with 
the  county  whereio  the  medicine  intended  to  produce  the 
miscarriage  was  administered,  and  not  with  the  county  where 
the  miscarriage  took  place :  The  SicUe  v.  HMtnbeek^  86  Iowa, 
ll2  (1872>  In  RMnns  v.  Slate,  8  Ohio  St.  181, 164  (1857), 
it  was  held  that  the  oVert  act  of  administering  poison  con- 
sisted not  merely  in  prescribing  or  furnishing  the  poison,  but 
also  in  directing  and  causing  it  to  be  taken ;  so  that  if  the 
poison  was  prescribed  and  furnished  in  one  county  to  a  person 
who  carried  it  into  another  county,  and  then,  under  the  direc- 
tions given,  took  it  and  became  poisoned  and  died  of  the 
poison,  the  administering  was  consummated  and  the  crime 
committed  in  the  county  where  the  person  was  poisoned. 

HxNRT  Wadb  Rogsrs. 

Ann  ArboTy  Ifidi. 


( 
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RECENT   AMERICAN    DECISION. 

Court  of  Appeals  of  Kentucky. 

fiUTCHCRAFT'S  EXECUTOR  v.  TBAVKLBOS'  INS.  00.  OF  HARTFORD. 

It  is  not  «ssantialy  to  make  oat  a  oaae  of  injmj  thiongh  external,  TSolent, 
and  accidental  meana,  thAt  the  peiaon  ii^nriag  the  inanxed  did  not  mean  to 
doao. 

Where  an  accident  inaoranoe  poUcj  ia  ezpreaaed  in  general  tema  and  ape- 
cifled  thinga  are  excepted  Irom  the  operation  of  the  general  terma,  the  Utter 
are  to  be  oonstraed  aa  cohering  all  thinga  coming  within  their  aoope,  exoept 
thoee  expreaaljT  excepted. 

An  exception,  in  an  accident  inaoranoe  policj,  of  intentional  ii^niiaa 
inflicted  bjr  the  inaored  or  anj  other  peraon,  indndea  death  hj  ■laaMination 
for  pnrpoaea  of  robbeiy,  and  no  reooTory  can  be  had  <m  the  poUcj. 

Appeal  from  Bourbon  Circait  Court 

William  Lindsay  and  RusseU  Jfann,  for  appellant 
James  S.  Firile^  for  appellee. 

Bennett,  J.  May  29, 1888.  During  the  time  that  appel- 
lant's testator  held  two  tickets  of  insuranoe  in  the  i^pellee's 
company,  insuring  his  life  in  the  sum  of  $3000  each  against 
death  ^^  through  external,  violent,  and  accidental  means,"  he 
was  waylaid  and  assassinated  for  the  purpose  of  robbery. 
The  appellee  interposed  two  defences  to  the  appellant's  action 
to  recover  these  sums:  First,  that  the  appellant's  testator 
having  been  killed  by  intentional  ^^  means,"  his  death  was 
not  accidental  within  the  meaning  of  the  terms  of  the  policy, 
which  insured  him  against  death  *^  through  external,  violent, 
and  accidental  means ;"  second,  that  the  proviso  in  the  policy 
expressly  exempted  the  appellee  from  liability  in  case  the 
appellant's  testator  came  to  his  death  through  injuries  inten- 
tionally inflicted  by  another  person.  These  defences  will  be 
disposed  of  in  their  order. 

1.  In  each  ticket  the  appellee  covenanted  to  pay  $8000  to 
Hutchcraft's  representative,  if  he  should  be  killed  ^^  through 
external,  violent,  and  accidental  means."  Accidents  are  of 
two  kinds :  First,  those  that  befitll  a  person  without  any 
human  agency ;  as  the  killing  of  a  person  by  lightning.  Here 
the  elemental  properties  of  lightning  and  its  flash  are  not 
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caused  or  cootrolled  by  human  agency ;  but  the  fiurt  that  the 
peraon  was  struck  by  unintentionally  placing  himself  within 
its  range  is  as  to  him  an  accident.  Second,  those  that  are 
the  result  of  human  agency.  The  latter  are  divided  as  fol- 
lows :  First,  that  which  happens  to  a  person  by  his  own 
agency,  as  if  he  is  walking  or  running,  and  accidentally  falls 
and  hurts  himselfl  Here  he  fitlls  by  reason  of  his  agency  in 
walking  or  running,  but  he  did  not  intend  to  fiiU.  He  did 
not  foresee  that  he  would  fall  in  time  to  avoid  it  The  fall 
was  therefore  accidental.  Second,  that  which  befalls  a  person 
by  the  agency  of  another  person,  without  the  concurrence  of 
the  tatter's  will ;  as  where  one  standing  on  a  scaffold  unin- 
tentionally lets  a  brick  fall  from  his  hand,  and  it  strikes  a 
person  below.  Here  the  dropping  of  the  brick,  as  it  was  not 
intended  by  the  former,  and  was  unforeseen  by  the  latter,  is 
in  the  broadest  sense  an  accident  Third,  that  which  a  per- 
son intentionally  does,  whereby  another  is  unintentionally 
injured ;  as  where  one  intentionally'  fires  a  gun  in  the  air, 
and  accidentally  shoots  another  person.  Bere  the  act  of  firing 
the  gun  was  intentipnal,  but  the  shooting  of  the  person  was 
unintentionaL  Therefore,  on  the  part  of  the  person  firing  the 
gun,  the  shooting  of  the  other  would  be  accidental,  though 
not  in  as  broad  a  sense  as  in  the  former  case,  because  some 
part  of  his  act  was  intentional ;  but  as  to  the  person  shot,  it 
was  by  purely  accidental  means.  Fourth,  so  also,  as  we 
think,  if  one  person  intentionally  injures  another,  which  was 
not  the  result  of  a  rencontre  or  the  misconduct  of  the  latter, 
but  was  unforeseen  by  him,  such  injury  as  to  the  latter,  al- 
though intentionally  inflicted  by  the  former,  would  be  acci- 
dentaL  When  the  injury  is  not  the  result  of  the  misconduct 
or  the  participation  of  the  injured  party,  but  is  unforeseen,  it 
is  as  to  him  accidental,  although  inflicted  intentionally  by  the 
other  party.  It  is  conceded  that  in  the  three  instances  first 
named  the  injury  would  be  by  accidental  means.  Nor  doubt- 
less will  it  be  denied  that,  if  a  person  were  to  maliciously  fire 
his  gun  into  a  crowd  of  persons  for  the  purpose  of  general 
mischief,  or  were  to  maliciously  wreck  a  train  of  cars  for  the 
purpose  of  injuring  whomever  may  be  aboard,  whereby  one 
or  more  persons  were  shot  or  mashed,  the  casualty  befalling 
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these  peraODB,  bo  far  as  they  were  concerned,  would  fiill  within 
the  term  of  accidental  means.  In  other  words,  we  do  not 
regard  it  as  essential,  in  order  to  make  out  a  case  of  injury  by 
accidental  means,  so  fieir  as  the  injured  party  is  concerned, 
that  the  party  injuring  him  should  cot  have  meant  to  do  so; 
for,  if  the  injured  party  had  no  agency  in  bringing  the  injury 
on  himself,  and  to  him  it  was  unforeseen — a  casualty — ^it 
seems  clear  that  the  fact  that  the  deed  was  wilfully  directed 
against  him  would  not  militate  against  the  proposition  that 
as  to  bim  the  injury  was  brought  on  by  ^^  accidental  means." 
2.  That  part  of  the  proviso  that  is  germane  to  the  second 
ground  of  defence  is  as  follows :  ^  And  no  claim  shall  be 
made  under  this  ticket  when  the  death  or  injury  may  have 
been  caused  by  duelling,  fighting,  wrestling,  lifting,  or  over- 
exertion, or  by  suicide  (felonious  or  otherwise,  sane  or  insane), 
or  by  intentional  injuries  inflicted  by  the  insured,  or  any  other 
person."  The  fact  that  the  insured  engaged  in  a  duel  or 
fight,  though  forced  upon  him;  the  fact  that  he  engaged 
in  a  wrestling  match,  however  innocent;  the  fact  that  he 
engaged  in  lifting,  though  never  so  cautious ;  the  fact  that  he 
over-exerted  himself,  though  never  so  innocent  of  an  intention 
of  doing  so — whereby  he  received  injuries — are  expressly  ex- 
cluded from  the  operation  of  the  policy.  Also  the  fact  that 
the  insured  commits  suicide,  although  insane,  therefore  in  a 
legal  sense  accidental,  excludes  him  from  the  benefit  of  the 
policy.  The  remaining  clause  stipulates  for  a  further  ex- 
emption of  the  appellee's  liability  in  the  event  that  inten- 
tional injuries  are  inflicted  upon  the  insured  by  himself  or 
any  other  person.  It  is  contended  by  the  appellant  that  the 
meaning  of  this  clause  is,  that,  ^^  if  the  insured  intentionally 
inflicted  injuries  upon  himself,  or  if  any  other  person  inten- 
tionally inflicted  injuries  upon  him,  with  his  consent,  or  at 
his  instance,  then  the  appellee  shall  not  be  liable."  A  mo- 
ment's reflection  will  show  that  the  clause  will  not  admit  of 
this  construction.  The  clause,  when  placed  in  juxtaposition 
with  its  antecedents,  reads  as  follows :  ^'  ITo  claim  shall  be 
made  under  this  ticket  when  the  death  or  injury  may  have 
been  caused  by  intentional  injuries  inflicted  by  the  insured  or 


HUTCHCRAn  ».  TRAYELSR8*  INS.  CO.  45 

aoy  other  peraon."  The  aeDtenoe,  though  awkwardly  ex- 
pressed, is  complete,  and  clearly  expresses  the  idea  that,  if  the 
insared  intentionally  killa  or  injures  himself  by  the  infliction 
of  bodily  wounds,  he  thereby  breaks  the  condition  of  the 
policy;  or  that,  if  he  is  intentionally  killed  or  injured  by  any 
other  person,  by  the  infliction  of  bodily  wounds,  the  condi- 
tion of  the  policy  is  thereby  broken.  Therefore  to  add  the 
words,  ^  with  his  consent  or  at  his  instance,"  would  have  the 
effect  of  torturing  the  meaning  of  the  language  used  beyond 
its  legitimate  import  By  the  terms  of  the  contract  the  com- 
pany undertakes  to  indemnify  against  death  or  injury  eflfected 
^^  through  external,  violent,  and  accidental  means."  By  virtue 
of  this  undertaking  the  company  would  be  liable,  if  the  death 
or  injury  should  be  eflfected  by  any  external  and  violent 
means  whatever,  that  was  as  to  the  insured  accidental,  except 
in  so  far  as  the  company  by  its  proviso  limited  its  liability ;  for 
it  is  a  well-known  rule  of  construction,  that,  where  the  under- 
taking of  a  party  ia  expressed  in  general  terms,  as  in  this 
case^  and  specified  things,  as  in  this  case,  are  excepted  from 
the  operation  of  the  general  terms,  such  terms  are  to  be  con- 
strued as  covering  all  things  coming  within  their  scope,  ex- 
cept those  that  are  expressly  excluded.  As,  therefore,  the 
assassination  of  Hutchcraft  was  as  to  him  an  unforeseen  event 
— a  casualty — ^his  taking  off  was  through  external,  violent 
and  accidental  means.  But  we  also  think  the  clause  of  the 
proviso  that  excludes  the  appellee's  liability,  in  case  death  or 
injury  is  intentionally  inflicted  by  any  other  person,  applies 
to  this  case.  We  think,  however,  that  said  clause  was  in- 
tended to  apply  to  such  injuries  by  other  persons  as  are 
intentionally  directed  against  the  insured,  and  not  to  such 
injuries  as  the  insured  may  receive  at  the  hands  of  the  third 
persons  who  are  attempting  to  do  mischief  generally,  or  who 
are  attempting  to  injure  any  particular  individual  other  than 
the  assured,  or  class  of  individuals,  or  any  kind  of  property ; 
for  in  such  cases  it  cannot  be  said  that  the  injury  was  inten- 
tionally aimed  directly  and  individually  at  the  insured. 

The  judgment  of  the  Circuit  Court,  overruling  the  de- 
murrer of  the  appellee's  answer,  is  aflSrmed. 
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WhAt  are  "  aoddents,"  within  the 
meaning  of  aoddent  poUciei  and 
what  the  elfeci  of  proTiaoa  or  exoep- 
taoni  in  snch  contracts,  can  best  be 
ascertained  bj  a  brief  reriew  of  some 
of  the  principal  cases  upon  this  sub- 
ject, and  the  chronological  order  will 
answer  for  this  purpose  as  well  as 
anj. 

Hartman  T.  KejfUoM  Bu.  Co.  (IS5Z)^ 
21  Pa.  466.  The  condition  of  the 
policj  was  that  it  should  be  roid  if 
the  insured  "  shall  die  bj  his  own 
hand  in,  or  in  consequence  of,  a  dael." 
Death  was  caused  bj  swallowing 
arsenic.  It  was  Ae/<f,  that  snch  a 
death  was  within  the  condition. 
'*When  the  parties  have  put  their 
contract  in  writing,  their  rights  are 
fixed  bj  it.  One  rule  of  interpreta- 
tion is,  that  we  must  never  attribute 
an  absurd  intent,  if  a  sensible  one  can 
be  extracted  from  the  writing.  No  ab- 
surdity could  be  greater  than  a  stipu- 
lation against  suicide  in  a  duel.  The 
words  *die  bj  his  own  hand'  must, 
therefore,  be  disconnected  from  those 
which  follow ;  standing  alone,  thej 
mean  anj  sort  of  suicide." 

So^Ukard  T.  The  Raiboay  Pas$engen* 
Aim.  Co,  (1868),  34  Conn.  574,  U.  8. 
D.  C.  The  policy  insured  against 
death  or  injurj  "  bj  violent  and  acci- 
dental means,  within  the  meaning 
of  tlie  contracts  and  conditions  an- 
nexed." The  conditions  specified  cer- 
tain modes  of  death  or  injury  which 
were  excluded  from  the  policj.  It 
was  held^  that  the  specified  exclusions 
did  not  operate  to  make  the  principal 
terms  more  largely  inclusive,  but  that 
the  death,  though  violent,  must  still 
fall  strictl  J  within  the  principal  terms 
and  be  caused  hj  means  that  were  ac- 
cidental as  well  as  violent.  The  in- 
sured was  hurt  intemallj  bjr  Jump- 
ing in  great  haste  from  a  standing 
railroad  car  at  a  station,  and  run- 
ning a  consideraUe  distance,  but  his 


action  was  not  necsssaiy  to  his  safotj, 
bat  was  volnntari^  undertaken  to 
effect  an  important  otjeet  which  re- 
quired haste.  The  injury  waa  not 
caused  hj  "  accidental  means  within 
the  moaning  of  the  eontraet."  Per 
Bnmuji,  J.  **The  policj  is  one  of 
indemnitj  against  'bodilj  injuries 
effected  through  mo/«rt  mud  acewfesla/ 
means  within  the  meaning  of  this 
contract  and  the  annexed  conditions.' 
Had  the  terms  of  the  oontract  stopped 
at  the  words  '  violent  and  accidental 
means,'  there  would  be  no  difflcultj 
in  disposing  of  the  question ;  for  there 
wss  no  accident,  strictlj  speaking,  in 
the  means  through  which  the  bodilj 
inJurj-  waa  effected.  It  would  myt 
help  the  matter  lo  call  the  injurj 
itself—- that  Is,  the  rupture— an  aocd- 
dent.  That  was  the  result,  and  not 
the  means  through  which  it  was 
effected.  Both  were  done  bj  the 
claimant  voluntarilj,  in  the  ordinarj 
waj,  with  no  unforeseen,  accidental, 
or  involuntarj  movement  of  the  bodj. 
There  was  no  stumbling,  or  slipping, 
or  falling.  There  was  nothing  acci- 
dental in  his  movements,  anj  more 
than  there  was  in  his  passing  down 
the  steps  of  his  hotel  or  in  walking 
on  the  street,  during  each  of  which 
he  might  have  had  a  stroke  of  apo- 
plexj.  Thus,  in  Jumping  from  the 
car  and  running,  there  was  more 
violence,  or,  properlj  speaking,  more 
force ;  but  there  was  no  more  aoddent 
than  in  anj  ordinarj  movement  of  the 
bodj.  All  the  accident  there  was, 
was  the  result  of  ordinary  means, 
voluntarilj  emplojed.  In  a  not  unn- 
sual  waj.  The  oondiHons  exolude 
death,  when  caused  bj  duelling,  fight- 
ing, etc.  Now,  it  maj  be  said  that 
the  exclusion  of  these  spedfled  canses, 
leaves,  bj  fair  implication,  death  fkom 
all  other  causes  and  under  all  other 
circumstances  included  in  the  oon- 
tract.    But,  in  appljing  the  well- 
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known  mlfl  of 
nunt  bo  bad  to  themnln  bodljof  the 
oontnot  nnd  iti  BiibJoet-ttnttor.  It  li 
oontnoi  of  kodmaadij  against 
ofleoted  bj  all  moans.  The 
of  dealh  or  inivrj  mast  be  in 
aU  eaaea  'Tiolent  and  aoekiontal,' 
or  the  OTont  is  withoot  the  Boope  of  the 
oontraoi.  The  oases  eKdnded  are 
onl J  thoae  wUoh  belong  to  the  sane 
elasB.  The  inaoied  Jniqiedi^koin  the 
car  with  his  ejes  open,  fir  his  own 
oouTenienoe,  and  not  from  anj  perU- 
ooa  neoessitj.  He  enooontered  no 
obstacle  in  so  doing.  He  alighted  on 
the  gronnd  Jnst  as  he  intended  to  do. 
80,  in  running.  In  both  cases,  he 
aoeomplished  ]nst  what  he  intended 
to  do,  in  the  waj  intended,  and  In 
the  free  exercise  of  his  ohoioe." 

Stwrnm  T.  BaSwuM  /hwommi*  Atto. 
Of.  (1870),  45  Mo.  221.  The  policj' 
was  issued  to  an  engineer,  who  wss 
killed  on  his  own  loeomotiTe.  It  pro- 
Tided  against  death  "  oabsed  bj  aoei- 
dent  while  traTolling  \j  pnblie  or 
priTate  eonveyanoe  provided  fir  the 
transportation  of  passengers."  It  was 
Add,  that  the  decessed  was  insnred 
sgainst  all  aoeidents,  without  n^gard 
to  the  capaoitT-  in  whidi  he  was  acting. 
*'  It  is  stronglj  eontended  that  a  loeo- 
notiTe  is  not  a  oouTejanoe  fir  the 
trsnsportation  of  passengers.  This 
is  troe  if  the  ticket  applies  solel  j  and 
esdnalTolj  to  ]>assengers  or  travel- 
lers.  Bat  this  ticket  wss  designed  to 
inolnde  something  mors  than  the  or- 
dinary risks  inonned  bj  a  passenger. 
The  looomotiTo  is  a  neoessarypart  of 
the  oooTejanoe.  The  ticket  wss  a 
general  aoddent,  as  oontra-distin- 
goished  from  a  mere  passenger's, 
ti&et.  When  tl%e  ticket  wss  sold,  it 
wss  known  thai  the  insured  was  an 
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WeiU  T.  Comu  MwL  Life  /nc  Cb. 
(1871).  46  N.  t.  84.  Bj  a  condition, 
the  poUqr  was  ftiriaited  in  esse  the 


insnied  entered  into  anj  military  or 
naral  serriee  without  the  consent  of 
the  company.  It  was  also  prorided 
that  he  was  not  insured  sgainst  death 
firom  any  of  the  casualties  or  conse- 
quences of  war  or  rebellion  ;  or  from 
belligerent  forcm  in  any  place  where 
he  (the  insured)  might  be.  The  in- 
sured wss  employed  in  the  anqy  in 
building  bridges,  and,  while  so  en- 
gaged, wss  killed  hj  two  of  a  party 
of  men,  not  in  uniform,  who  robbed 
the  men  employed  upon  the  bridge. 
HM,  that  the  serrioe  which  wss  for- 
bidden, wss  only  such  ss  would  re- 
quire the  person  to  do  duty  ss  a  com- 
batant. That  the  "  war  or  rebellion" 
was  such  ss  wss  csrried  on  by  the  au- 
thority of  some  d€  facto  government. 

Noftk  Awl  Life  tmd  Ate.  /m.  Co*  t. 
Bsrroii^  (1871),  89  Pa.  43.  An  ae- 
ddent  polk7  insured  sgainst  death 
resulting,  within  twelre  months  from 
its  date,  in  consequence  of  an  acci- 
dent. The  insured  wss  killed  by  an 
injury  produced  by  a  stroke  from 
the  handle  of  a  pitchfork,  which 
slipped  while  he  wss  using  it  in  load- 
ing hay.  It  wss  hdi^  that  the  policy 
Included  a  death  from  any  unexpected 
event,  happening  by  chance,  and  not 
occurring  according  to  the  usual 
course  of  things. 

Shadtr  t.  iZat&poy  jRuMn^ert'  Amo, 
Co.  (1876),  66  N.  Y.  441.  An  acci- 
dent insurance  poliqy  contained  a 
proviso  that  no  claim  should  be  made 
thereunder,  "  where  the  death  or  in- 
Jury  may  have  happened  while  the 
insured  wss,  or  in  consequence  of  his 
having  been,  under  the  influence  of 
intoxicating  drink."  The  insured 
was  killed  hj  a  pistol  shot  while 
dining  with  a  friend.  The  evidence 
tended  to  show  that  he  wss  at  the 
time  under  the  influenoe  of  intoxi- 
cating liquor,  of  which  he  had  been 
drinking  freely.  The  trial  Judge 
charged  ss  follows :  '*  The  question  is 
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not  simpl  J  whether  he  wai  ander  the 
influence  of  intoxicating  liqnor  at  the 
time,  bat  whether  the  injury  ooeorred 
in  oonaeqnence  of  that;  whether  the 
injur  J  was  the  natural  and  probable 
result  of  his  being  in  that  condition. 
The  Jnrjr  must  see  the  connecting 
link  between  the  injurj  and  the  con- 
dition he  was  in."  This  was  k$ld  an 
error.  "The  first  inquiry, *'  saj  the 
Court,  "which  presents  itself,  is  the 
construction  to  be  placed  upon  the 
proviso.  An  exact  and  accurate  in- 
terpretation of  the  language  manifestlj 
conveys  the  idea,  that  it  was  intended 
to  comprehend  allj  cases  where  injury 
or  death  might  happen  while  the  in- 
sured was  under  the  influence  of  in- 
toxicating drink,  as  well  as  such  as 
might  occur  by  the  use  thereof.  As 
to  the  first  class  of  cases  stated  in 
the  proviso,  the  words  imply  that  it 
is  not  required  that  the  use  of  intoxi- 
cating liquors  should  be  the  moving 
cause  in  producing  the  injury  or 
death,  and  it  is  quite  sufficient  to 
avoid  a  liability,  that  the  person  was 
under  the  influence  of  such  stimu- 
lants, without  regard  to  the  elTect 
which  might  result  from  such  condi- 
tion. The  limitation  in  the  policy 
relates  to  the  condition  of  the  insnred, 
not  to  the  cause  which  might  produce 
death.  And  here  lies  the  distinction 
which  is  to  be  drawn  in  its  construc- 
tion, for,  by  any  other  or  dilTerent  in- 
terpretation, the  words  used  would 
not  only  be  unnecessary,  but  meaning- 
less and  without  point.  As  the  policy 
was  rendered  void  if  the  assured  waa 
injured  or  killed  while  under  the 
influence  of  intoxicating  drinks,  it 
was  not  essential,  to  work  a  forfeiture, 
that  injury  or  death  should  occur  in 
consequence  of  the  use  of  the  same. 
As  to  the  second  class  of  eases,  the 
poliqy  was  designed  to  provide  for  the 
possible  contingency  which  might 
arise  after  the  influence  of  intoxi- 


eating  iiqnon  had  oeased  to  operate 
direetly,  and  the  subsequent  effoets 
produced  therein,  in.conaequenoe  of 
the  previous  use  thereot  The  inten- 
tion evidenUy  waa  to  limit  the  lialality 
of  thi  company  by  the  contract  with 
the  afsured,  and  not  to  incur  any  re- 
sponsibility, when  the  injury  occurred 
wliile  the  assured  was  directly  under 
the  influenoe  of,  or  where  the  result 
was  remotely  produced  by,  intoxi- 
cating drink.  Accidental  policies  are 
issued  principally  to  travellers,  or  per- 
sons exposed  to  unusual  perils  and 
dangers,  and,  the  risks  in  such  cases 
being  extremely  hazardous,  it  is  by 
no  means  unreasonable  that  the  in- 
surer should  require  that  the  assnred 
should  be  under  no  exciting  influenoe, 
which  may  aflect  his  self-possession  or 
judgment,  or  seriously  interfere  with 
the  free,  full,  and  deliberate  exercise 
of  his  fMultiea  in  protecting  himself 
from  accident  or  harm." 

Ba^iu  V.  Traveiers'  ikt.  Co.  (1877), 
U.  S.  C.  Ct.  B.  Dist.  of  N.  Y.  A 
policy  against  accidental  death  pro- 
vided that  it  did  not  cover  "any 
death  which  may  have  been  caused 
solely  or  in  part  by  medical  treatment 
for  disease."  The  insured  died  in  con- 
sequence of  having  inadvertently  tak- 
en an  overdose  of  opium,  which  had 
been  prescribed  by  a  physician  on  ac- 
count of  sickness,  it  was  AeM,  that 
this  death  was  within  the  exception. 

McCarthy  v.  TVare/ert'  /m.  0». 
(1879),  U.  8.  C.  Ct.,  B.  Dist.  of  Wis. 
A  policy  provided  that  there  should  be 
no  liability,  if  the  insured  should  sus- 
tain bodily  injuries  efTeeted  through 
accidental  means.  The  injury  waa 
claimed  to  have  resulted  firom  exerma- 
ing  with  Indian  dubs.  The  jury  waa 
instructed:  "If  the  insured  volun- 
tarily used  clubs  for  exerdae  in  the 
way,  and  precisely  aa,  he  intended  to 
do,  and  in  the  usual  way  for  taking 
such  exerdse,  and  there  did  not  oeeor 
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anj  nniisiial  circnmBtmce  interrapt-  Itwai  kdd,  ihaX  this  did  not  ooTer  thv 
ing  or  interfsring  with  tneh  use,  or  case  of  a  death,  purelj  accidental, 
canaiiig  mnj  imfoteeeen,  aoddental,  or  caused  bj  poison  taken  bj  the  insared 
inrolnnlarj  morement  of  the  bodj  hj  mistake  or  ignorance,  he  being  at 
while  exercising,  and  in  such  use  the  the  time  sane.  That  the  act  stipn* 
injnrj  was  receiTed,  it  could  not  be  laled  against  waa  suicide,  and  the 
said  that  the  injury  waa  effected  l^  words  "roluntarj  or  otherwise" 
accidental  means.  But  if  there  did  precluded  one  claiming  under  the 
occur  anj  unforeseen  or  unexpected  poUej,  if  the  death  waa  snioidal, 
eireumstanoe  which  interfered  with  or  firom  setting  up  insanitjr. 
obstructed  the  usual  course  of  such  BMoek  t.  U>  5.  Mui.  Aec.  Abmk 
ezerdse,  and  there  waa  thereby  pro-  (1883),  102  Pa.  230.  An  accident 
duoed  an  inroiuntary  moTement,  policj  prorided  that  it  should  not  ex- 
strain,  or  wrenching  €i  the  bndj,  bj  tend  to  death  or  injury  caused  "  bj  the 
means  d  which  the  alleged  injury  taking  of  poison."  Beid^  that  an  in* 
was  occasioned,  then  such  means  was  voluntary  taking  of  poison  1^  mis- 
accidental  within  the  meaning  of  the  take  waa  within  the  proTision. 
poliqy."  Burkkurd    t.    TrateUn*    Ina.    Co. 

Bom  T.  Aotlray  Ihitemgen'  Aam.  Co.  (1888),  Id.  262.  A  policy  against  ac- 
(1881),  56  Iowa  664.  A  poli^  -pro-  oidental  death  prorided,  <*  this  insu- 
Yided :  **  The  insurance  shall  extend  ranee  shall  not  extend  to  any  case 
only  to  bodily  injuries,  when  aesi-  when  the  death  or  injury  may  hare 
dentally  leceiTcd  by  the  insured  while  happened  in  consequence  of  roluntary 
actually  riding  on  a  public  conTey-  exposure  to  unnecessary  danger,  has- 
ance  provided  by  common  carriers  lor  ard,  or  perilous  adventure ;  walking 
the  transportation  of  paasengers,  and  or  being  on  the  road-bed  or  bridge  of 
in  compliance  with  all  rules  and  reg-  any  railway  are  hasards  not  oontcm- 
ulations  of  such  carriers,  and  not  ne-  plated  or  covered  by  this  contract, 
glecting  to  use  due  diligence  tot  self-  and  no  sum  will  be  paid  Ibr  disability 
protection."  The  insured  waa  riding  or  leas  of  life  in  consequence  of  such 
on  a  railroad  train,  and  aa  it  ap-  exposure  or  while  thus  expoeed." 
preached  a  station  and  was  slowing  The  insured  stepped  off  a  railroad 
up,  he  went  on  to  the  platform,  and,  train,  upon  which  he  was  travelling, 
whUe  standing  there,  waa  thrown  when  it  came  to  a  stop  on  a  draw- 
fhxm  the  train  by  being  jostled  by  bridge  at  night,  fell  through  a  con- 
another  passenger  on  the  platform,  sealed  hole  in  the  bridge  and  waa 
who  was  thrown  against  the  insured  killed.  It  was  held,  that,  where  the 
by  a  sudden  jerk  of  the  train.  The  general  terms  and  scope  of  a  policy  9  re 
rule  of  the  carrier,  which  was  known  such  as  to  cover  a  loss,  conditions  m 
to  the  insured,  waa  that  no  one  should  the  policy  restricting  liability,  so  ex- 
stand  on  the  platform.  It  was  Meld,  pressed  aa  to  be  capable  of  two  mean- 
that,  under  such  a  state  of  facts,  the  ings,  should  be  held  to  have  the 
verdict  for  the  company  should  be  meaning  most  favorable  to  the  insured, 
directed.  Also,  that  this  death  was  accidental,. 

^nfM  V.    UnirormU    L,    /ai.   Co.  and  was  not  within  the  condition  aa 

(1881),  86  N.  Y.  317.  ThepoUcycon-  to  '*  walking,  etc.,"  as  the  obvioua 

tained  a  condition  avoiding  it  in  caae  intent  of  this  provision  was  to  guard, 

the  insured  should  **  die  by  his  own  not  against  a  defective  road-bed  or 

hand  or  act,  voluntary  or  otherwise."  bridge,  but  against  the  danger  of  in- 
VOL.  XXXVIL'^ 
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Jnrj-fhwitniiispMifaigllieraoii.  The 
Goart  Mj :  *'  The  trae  piiaeiple  of 
toaad  olhioB  to  to  giro  the  oontnot  the 
lenae  inwhich  the  penon  mAkbig  the 
ptoodie  helieree  theother  pirtjr  tohaTO 
Moeiited  it*    A  inet  Mnse  shoold  be 
exerotoed  in  bo  interpreting  it  m  to 
give  doe  wad  hit  effeet  to  its  proris* 
iooB :  S  Kent,  557.    When  a  pertj 
QMS  an  ezpreesion  of  hto  liabilitj, 
hATiag  two  meenings,  one   broader 
and  the   other  narrower,  and  each 
eqnally  probable,  he  cannot,  alter  an 
aboeptance  bj  the  other  contraoUng 
partj,  set  np  the  narrow  constmo- 
tion:2Whart.onCon.§670.  Ittonow 
well  reoogniied  ss  a  general  mle,  that 
when  a  stipulation  or  ezoeption  on  a 
policj'  of  insurance  to  capable  of  two 
meanings,  the  one  to  to  be  adopted 
which  to  most  fsvorable  to  the  in- 
sured :  May  on  Ins.  §§  172-8  ;  Wood 
on  Ins.  §§  141-6;  Alien  v,  hu.  Co. 
(1681),  85  N.  Y.  473 ;   Wetterm  Jtu. 
Cb.  ▼.  Oopper  (1858),  32  Pa.  351.  In 
case  of  doubt  as  to  the  meaning  of  a 
isrm  emanating  from  an    insurance 
company,  it  to  to  be  construed  most 
strongly  against  the  company :  Fomkit 
T.  /iM.  Cb.  (1863),  3  B.  &  8.  917 ;  WU- 
mm  r.  /ai.  Co.  (1856),  4  R.  I.  156 ; 
Bartkit  ▼.   /m.   Co,  (1859),  46  Me. 
500 ;  /m.  Co.  r.  Sltm^km'  (1870),  12 
Wall.  404.    To  make  him  (the  in- 
sured) guilty  of  a  '  voluntary  expo- 
sure to  danger*  he  must  intentionally 
hare  done  some  act  which  reasonable 
and  ordinary  prudence  would  pro- 
nounce dangerous.  •  *  •  It  to  true 
he  Toluntarily  left  the  car;    but  a 
clear  dtotinction  extots  between  a  toI- 
untary  act,  and  a  Toluntary  exposure 
to  danger,  bidden  danger  may  extots ; 
yet  the  exposure  thereto  without  any 
knowledge  of  the  danger  do«  not 
constitute  a  Toluntary  exposnie  to  iL 
The  approach  to  an  unknown  and  un- 
expected danger  does  not  make  the 
not  a  Toluntary  exposure  thereto.  The 


rsooll  of  the  not  downol 
detemlne  the  motiTe  which  prompted 
the  aetioii.  The  not  may  be  Tolun- 
tary ;  yet  the  eacpomire  InTolnBtaiy. 
The  dttuger  being  unknown,  tiia  In^ 
Jniy  to  aeeidental.  The  language  of 
the  exception  (sa  to  '  walking  or  be- 
ing, etc.')  dearly  implies  two 
thoughts :  one,  that  the  insured  must 
not  be  on  the  road-bed  or  bridge  for 
any  length  of  time ;  the  other,  that 
the  prohibition  to  not  to  guard  against 
injury  resulting  fkom  a  defectiTc  road- 
bed or  bridge;  but  against  the  danger 
of  ii^uryfrom  trains  passing  thereon. 
If  the  design  wsa  to  apply  the  lan- 
guage to  bridges  defectiTelyoonstmct- 
ed  or  out  of  repair.  It  would  not  haTO 
been  restricted  to  raUway  bridges." 

Bloomy.  fVmUm  L.  ho.  Co.  (1884), 
97Ind.478.  The  policy  proTided  that 
it  should  be  forfeited  in  case  the  as- 
sured should  die  fay  resson  of  intem- 
perance or  while  engaged  in  the  known 
Tiolation  of  law.  The  assured,  whitot 
intoxicated,  engaged  in  an  assault  and 
battery  upon  hto  stoter-in-law,  and  hto 
brother,  while  definiding  hto  wife, 
fractured  hto  skull  and  killed  him. 
The  Court  say :  '*The  answer  of  the 
company  aTorred,  '  said  B.  (the  as- 
sured), while  in  a  state  of  intoxica- 
tion, assaulted,  etc.,  C,  and  while 
thus  engaged  in  perpetrating  said  as- 
sault, D.,  the  husband,  fir  the  pur- 
pose o{  lawfully  defending  hto  wife, 
struck  B.  upon  the  head  with  a  jack- 
plane,  or  some  other  wooden  instru- 
sMut,  thereby  fracturing  hto  skull 
and  causing  hto  death  within  a  few 
hoars  thereafter.'  The  plaintiif  as- 
serts that  the  fMSts  stated  do  not  show 
that  the  assured  died  ttom  the  effects 
of  intemperance,  or  that  he  met  hto 
death  while  engaged  in  knowingly 
Tiolating  the  law.  It  to  sufkient  to 
state  such  fMSts  as  would  enable  the 
Oonrt  to  osnelude,  ss  matter  of  law, 
that  there  was  an  assault  and  battery 
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committod*  Hie  fiuis  stated  wamat 
this  ooDoliiaicii.  If  the  words  ear 
ployed  are  taken  in  their  nanal  eignt- 
fieatkm.  It  would  Mem  quite  elear  that 
death  in  the  known  Tiolation  of  any 
law,  criminal  or  dTil,  would  make 
the  poliej  inoperatiTe.  SnppoM  that 
the  law  prohihita  a  person  fkom  ap- 
proaching within  a  apeeUled  diatanoe 
of  a  blast  abont  to  be -fired,  woold^not 
a  known  Tiolation  of  sneh  a  law  u»- 
creoM  tke  rtdk,  and  be  within  the  letter 
and  spirit  of  the  prorislon  f  But  it  is 
not  ererj  Tiolation  of  law  which 
should  abaolTe  the  company,  cTen 
though  the  law  be  a  criminal  cue. 
Suppose  a  man  Tiolates  the  law 
against  proCsnitj,  and  ia  shot  while 
90  doing,  should  that  absolTc  the  com- 
psnj  Ihnn  liability  f 

"In  our  opinion  the  law  Is  this: 
A  kmowm  vioiatiam  of  a  pomHv€  lam,  e»- 
Aer  eufU  or  crimmai^  avcidi  tke  polkg^ 
tfthenatMralandrmmmabUeommqwrnen 
of  the  oioiaHon  are  to  menaoo  iho  riok; 
hot  doea  net  avoid  tke  poUeg^  if  the  riets 
ie  mC  imereaeei.  Whether  the  Tiola- 
tion of  the  law  was  the  proximate 
cause  of  death  and  was  an  act  in- 
creasing the  risk,  must  in  general  be 
determined  from  the  fMsta  of  each  par- 
ticular case.  There  must,  in  all  cases, 
be  some  causatiTe  conneetion  between 
the  act  which  constituted  the  Tiola- 
tion of  the  law,  and  the  death  of  the 
sflsured.  The  set  of  the  insured  wsa, 
in  this  case,  the  proximate  cause  of 
'  his  death,  within  the  meaning  of  the 
law.  A  man  who  makes  a  Tlolent 
assault  upon  a  woman,  pnte  his  own 
person  in  danger.  The  natural  result 
of  such  an  illegal  act  sa  that  of  the 
sttured,  was  to  bring  his  person  in 
danger,  and  as  death  resulted,  his 
own  act  was  the  proximate  cause. 
While  the  unlawful  act  of  the  assured 
must  lead,  in  the  natural  line  of  cau- 
sation, to  his  death,  in  order  to  work 
a  ftvMture,  it  is  not  necsssaiy  that 


the  act  should  be  the  direct  cause,  nor 
that  the  precise  consequencsa  which 
aduallj  Ibllowed  should  hsTo  been 
foreseen.  It  is  enough  if  the  act  is 
unlawfU  in  itself^  and  the  conse- 
quencsa  flowing  firom  it  are  such  as 
might  haTo  been  reasonabi j  expected 
to  happen,  lor  the  ultimate  result  is 
traced  bock  to  the  original  proximate 
cause.  A  man  who  beats  and  mal- 
treato  another's  wife  may  reasonably 
expect  the  husband  to  defend  her, 
without  being  careful  to  select  the 
means  of  defence  or  nicely  weigh  the 
degree  of  foroe.*' 

Bois  T.  Maee.  Mot.  Ufe  £».  Co. 
(1885),  14  Ins.  L.  J.  237  (U). 
Wheie  the  person  whose  life  is  in- 
sured hsa  occasioned  the  discharge 
of  the  pistol  which  killed  him,  the 
burden  of  proof  is  on  the  beneficiary 
to  show  that  the  discharge  was  acci- 
dental. 

BraHojf  t.  Mei.  Boo,  Ufe  ha.  Co. 
(1871),  46  N.  T.  422.  The  policy 
proTided  that  it  should  be  Toid  in 
case  the  insured  should  die  "  in  the 
known  Tiolation  of  any  law  of  the 
Bteto  he  wsa  permitted  to  Tisit.  It 
wss  AeM,  that  the  death  must  clearly 
appear  to  haTO  been  the  natural  and 
legitimate  consequence  of  the  Tiola- 
tion of  the  law. 

iSr.  W.  Met.  Life  he,  Co.  t.  Hate- 
lett  (1886),  106  Ind.  212.  A  proTi- 
sion  in  a  Ufe  insurance  policy,  that  if 
the  assured,  whether  sane  or  insane, 
shall  die  by  his  own  hand,  the  policy 
shall  be  Toid,  has  no  application  to 
a  case  where  death  resulte  from  an 
OTordraught  of  whiskey  taken  with- 
out any  intention  of  destroying  life, 
fay  one  who  had  beoome  physically  and 
mentally  weak  hf  causes  beyond  his 
control. 

Aeddeot  he.  Co.  t.  Oamfe/  (1886), 
120  U.  S.  627.  A  policy  of  insurance 
against  '*  bodily  inj Dries  effected 
through  external,  accidental,  and  rio- 
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lent  meant/'  and  oeoMkniing  death  or 
oomplete  dliabililj  to  do  boiinen, 
piOTlded,  that  **tliis  iasanuioe  shaU 
not  extend  to  death  or  diaabftlit j  whioh 
aaj  hare  bsen  canted  wholl j  or  in 
IMUt  hf  hodfl J  inllrmitiet  or  diteate, 
or  bj  tnidde*  or  telf-inllieted  injn- 
riet.**  It  wtt  kftU,  that  a  death  hj 
hanging  one't  telf;  while  intane,  wat 
covered  bj  the  policj;  that  tnch 
death  wtt  not  canted  by  **  bodilj  in- 
firmitiet,  or  diteate,  or  anidde,  or 
self-inflicted  injnriet,"  hat  wat  ef- 
fected through  *'  external,  accidental, 
and  Tiolent  meant." 

SMp.  CowkU  0f  0,of  C.  F.  t.  G^ar- 
rigui  (1885),  104  Ind.  133.  The  re- 
lief lawt  provided  that  benefits  might 
be  receired  1^  a  member  who  wat 
ditahled  bj  ''disease  or  accident." 
The  beneficiary  was  injured  without 
his  own  &ult,  bat  bj  an  intentional 
act  on  the  part  of  another.  It  was 
AcU,  that  an  injurjr  intentionallj 
inflicted  hj  another,  but  without  &alt 
on  the  part  of  the  injured,  wat  an 
aooldent,  within  the  meaning  of  the 
intnrance  contract. 

Grifin  T.  ITcK.  MmI.  Atm.  (1886), 
20  Neb.  620.  The  policjr  contained  a 
provition  that  It  thould  be  void,  if  the 
insured  should  die  "while  Tiolating 
an  J  law."  The  insured  with  an  ac- 
complice went  to  the  State  treatarj, 
and,  pretenting  a  pistol,  demanded 
monej.  The  treasurer  handed  orer 
the  monej  to  them,  and  thejr  started 
awaj  with  it  and  had  nearijr  reached 
the  outer  door  of  the  building,  when 
thej  were  flred  upon  bj  a  policeman, 
and  the  Insured  was  killed.  It  wat 
AeU;  that  the  pdHqj  wat  not  aroided. 
"  The  act  of  the  intured  in  obtaining 
the  mon^  wat  complete  and  he  wat 
endearoring  to  make  hit  escape.  He, 
therelbre,  wtt  not  killed  while  vio- 
lating the  law." 

Ketit  V.  J/«(.  Re$.  Fund  L.  Atm. 
(1886),  29  Fed.  R«*p- 1^8 ;  U.  8.  C.  Ct. 


D.  Bo.  Car.  A  eonditiMi  in  a  liii 
intnranoe  policj  Uiat  it  thall  be 
void  if  the  inannd  thall  die  I7  tol- 
dde,  whether  the  act  be  voluntary  or 
involuntaiy,  doea  not  apply,  where 
the  deavh  it  the  retult  of  accident  or 
unintentional  telf-killing. 

Frtmam  v.  Trov^Un?  iu.  Cb. 
(1887),  144  Mast.  573.  The  poUcy 
insured  tgaintt  bodily  injuriea 
"eflteted  through  external,  violent, 
and  accidental  meant,"  and  con- 
tained a  provito  that  the  insurance 
should  not  "extend  to  any  bodily 
injuries  where  death  or  injury  tMiy 
have  happened  in  oootequenoe  of  vio- 
lent exposure  to  unnecctstiy  danger, 
haaard,  or  perilous  adventnre,"  and 
a  ftirther  condition  that  "the  party 
insured  is  required  to  use  all  due  dil- 
igence for  personal  safety  and  protec- 
tion." The  insured,  who  wat  the 
employ6  of  a  railroad  company,  wat 
killed  by  a  train,  while  upon  the 
track,  where  he  had  been  tent  to 
thovel  snow  from  the  trotting.  It 
wtt  hddf  that  tnch  death  wat  by 
"external,  violent,  and  accidental 
meant ;"  that  such  petition  wtt  not 
"  unnecottaiy  expoture  to  danger ;" 
and  that  the  burden  wat  upon  the  in- 
surance company  of  showing  that  the 
insured  had  not  used  "  due  diligenoe 
for  personal  tafety,"  etc 

Utter  V.  TVovWeri'  /fit.  Co.  (1887), 
Sup.  Ct.  Mich.  Thit  policy  wat 
againtt  death  by  "  violent,  external, 
and  accidental  meana,"  and  contained 
the foUowing provitiont :  "No  daim 
thall  be  made  when  the  death  or  in- 
jury may  have  happened  in  ooote- 
quenoe of  v<duntary  expoture  to 
unneotttaiy  danger,  or  while  the  in- 
tured wat,  or  in  contequence  of  hit 
having  been,  under  the  influence  of 
intoxicating  drink,  or  while  engagnl 
in,  or  in  contequence  of,  any  unlaw- 
ful act."  Alto,  "Thit  insurance  shall 
not  be  held  to  extend  to  disappear- 
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.« nor  to  tmj  mm  of  diilh  or  i»- 

Jvry,  vnloM  tli*  ototeuitiudor  polkj 

duOl  oiUliikh  bj  diraol  and  poillivo 

proof  that  Mid  doatk  or  iniwej  was 

cauMd  hf  oortoniai,  ▼iolit,  and  ao> 

ddontal  woana,  and  was  not  thie  ra- 

ralt  of  doaign,  oitlMr  m  Iha  part 

of  tiia  daoaaaad  or  of  a^yolhvpor- 

Mm.'*    Tbo  iaaond  waa  a  dMifttf 

from  tiia  ara^r*  and  aa  oAow  of  Iha 

law  inalraeled  to  anoal  Uai  oImI  and 

kil&ed  him,  upon  tha  toaond'a  a|^ 

poarlng   at   tlia  door  of  tha  bovaa 

whoro  ha  waa  atoppiag •  Thaoridanoa 

I  oooiiottog  aa  to  whalhar  tha  oAow 

that  the  ayui  ho  ahot  wm  tiia 

fir  whom  ho  waa  aoarohlpf , 

aa  toi^alhv  tho  ahoodng  waa 

in  aolMoiNMat  baoaoaa  tha  oAoa 

thnaloMd  wUh  a  pfatol.   UwmMU; 

that  if  thooAow  did  not  know  that 

tho  iaaond  waa  tho  par^  ha  iiod  at| 

and  did  not  Intoikl  to  ktU  hiM,  H 

ooold  not  ha  oiaiaMd,  aa  a  aatter  of 

law,  that  tho  doath  waa  tho  rcaott  of 

d«%B  withia  tho  poU^ ;  aad  that 

tha  qaBatinn  whothar  tho  iaaond  waa 

doiiy  aa  oalawfel  aot  at  tho  tiaM  of 

tho  ^dUb^  WM  fir  the  Jorj.     Tho 

trial  Coort  waa  of  tho  optoioa  «'that 

tho  t^loij  waa  a  pirtol-ahot  wooad« 

aad  tho  friag  of  tho  piatol  waa  aot 

aocidoatol,  hot  doalgaed  bgr  the  flrlof 

party,  aad  that  tho  poU^  waa  aot  ii^ 

toadod  to  inann  agaiaat  auirdor  or 

wilful  kUUaf  of  any  kiod,  hot  to- 

lendod   to  inton  againat  ordiaarj 

aeddoirtal  meaaa  aUmo,"  anddirootod 

a  ▼ordlot  far  tho  iaaoraaoo  ooaqMaj. 

Tha  BuproBM  Coort  rororaed,  holdi^f 

that  tho  qaoatioM  ioTolTod  won  far 

tho  iorj,  aad  la  thoir  opiaioaaaj: 

*«  Tha  doaiga  iataadod  hj  the  tonaa  of 

thia  poUof  araat  bo  tho  daalga  that 

iatoadod   tiia  aotoal   reoolt  aeooai- 

pibhod,  aad  aot  tho  daalga  of  tho  aot 

itadi;  whioh  aot  raaoltod  la  tho  kiU- 

ii^  of  oae  oontrarj  to  the  daaiga  of 

U,  whoa  Bony  ind  tha 


ahat,  ho  did  aot  kaow  tha  OMa  ha 
ind  at  waa  Uttor,  aad  did  aot  iatMd 
to  kill  Uttor,  it  oaaaot  ha  aaid  that 
Uttor  kat  hto  lifc  bgr  the  daaiga  of 
Bony.  Nor  oaa  it  bo  hold,  aa  a  BHit- 
tar  of  tow,  that  Uttor  waa  i^g^pod  ia 
aa  oalawfhl  aot,  withia  tha 
of  thto  poUflj.  If,  oa  bdi« 
admiaaion  after  rapptog  oa  the 
tho  oAow  had  ired  thnogh  tha 

Uttor,  it  aaold  aat  ha 
that  Uttor  waa  killad  bj  da- 
hooaaai  ha  waa  mg^grA  ia 
9MJ  aalawfhl  aot ;  aar  if  Bony  ind 
at  tha  int  head  ha  aaw  poked  aat  of 


it  waa,  oaa  it  bo  hold  that  tha  death 
17  daaiga  agaiaat  Uttor,  ar  ia 
of  9mj  oalawfU  aat  oa 
htopart." 

Tho  IbUowlag  poaitloaa  woald  aom 
to  bo  ntaMiahad  by  tha  Jpr^goii^  aa- 
thoritlaa:^ 

"Aoaldaat'*  haa  tha  aamr  maaiM 
to  a  poU^f  of  iqpomaoa  that  it  haa  ia 
tho  Oidiaaiy  afliiin  of  onrj-dajr  liik 
It  ia  aa  anJwMooa,  iwtoitooa  ov«rt; 
aot  happaaiag  thnagh  daaiga  ar  la- 
toatioa. 

Whan  a  poUtj  pro>rldaa  that  tha 
death  moat  bo  oiboted  thioogh  "via- 
loat  and  aeoidoatal  anaM,"  Tloloaoa 
aad  aooideot  aioat  ooooor  ia  pnda^ 
iqg  tha  roaolt. 

A  proriao  that  aa  olaiai  ahall  bo 

aot  oporato  to  aiako  the  priadpal 
tcnaa  laon  laigolj  iaoloalTa,  bat  n- 
atriota  thook 

A  apooiiod  oaaa,  oaeoptad  froai  the 
geaoral  tonaa  of  a  policy  |j  a  proriao^ 
to  Older  to  fBrfrft  tho  policy ,  aiaat  ha 
aae  whioh  taenaiM  tbo  riak,  aad  aot 
awroljr  oae  whioh  fUla  withto  tho  loi- 
ter, or  laagoago^  of  the  oontract. 

The  ojcpfonioa  **m»j  hare  hap- 
peaod,"  to  a  proriio,  dooa  aot  iadado 
doobtftil  oaaea,  when  it  ia  BMroly  oa- 
whether  or  aot 
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oocumd  hf  reason  of  the  caoaes 
apeeified.  It  moat  atUl  be  proved 
that  the  death  was  efiiBOted  bj  aome 
of  the  excepted  oaoaea. 

A  proTlao  maj  deolare  that  the 
polioj  ahall  not  ooTor  the  eaae  of  a 
death  which  happened  either  hj  a 
tpeeffitd  eaoae  or  while  the  inanrad 
was  in  a  specified  eamdUkm. 

Where  it  is  provided  that  the  poUcgr 
ahall  not  corer  a  death  w)iich  bap- 
pena  in  conaeqnence  of,  or  while  the 
inanred  was  engaged  in,  a  certain  aet, 
it  is  not  snillcient  to  proye  merely  the 
act  and  the  death ;  there  most  appear 
a  connecting  link  between  the  act  and 
the  death. 

Where  the  terms  of  a  proviso  are 
of  donbtfal,  or  capable  of  more  than 
one,  meaning,  they  are  conatmed  most 
strongly  against  the  insurance  com- 
pany. 

The  intention  of  the  injnrer  to  do  ft 
hnrt  doea  not  make  the  injory  the 
less  accidental,  so  far  as  the  insnred 
is  concerned. 

Where  a  poli<7  prorides  that  it 
does  not  cover  a  case  of  death  happen- 
ing through  duigm^  a  particular  de- 
sign to  injure  or  kill  the  insured  is 
meant. 

In  BvUkemJVM  Ex.  v.  TravtUn' 
1m.  Co»,  mpra^  the  Court  agree  that 
the  death  was  accidental,  so  far  as  the 
insured  was  concerned ;  and  this  view 
seems  to  be  supported  by  the  authori- 
ties. Was  the  death  within  the  pro- 
Tiso?  Three  classes  of  cases  are 
ezci'pted  from  the  general  terma  of  the 
policy,  in  the  following  provision : 
*'  And  no  claim  shall  be  made  under 
this  ticket  when  the  death  or  injury 
may  have  been  caused  (1)  by  duel- 
ing* fighting,  wrestling,  lifting,  or 
over-exertion ;  (2)  by  suicide,  feloniona 
or  otherwise,  sane  or  insane ;  (3)  by 
intentional  injuries  inflicted  by  the 
insured  or  any  other  person."  For 
the  purposea  of  this  case,  the  proviso 


is  as  if  it  read,  "•  •  *  whenthedeath 
BBsy  have  been  caused  by  intentional 
ii^nriea  inflicted  by  the  insnred  or 
any  other  penon."    The  Court  say 
thia  olauae  meana, "  that  if  the  insnred 
intentionally  kills  or  ii^uree  himself 
by  the  infUction  of  bodily  wounds,  ha 
thereby  breaks  the  condition  of  the 
poli^ ;  <w  that,  if  he  is  intentionaUj 
killed  or  injured  by  any  other  person, 
bgr  the  infliotioa  of  bodily  wounds,  the 
condition  of  the   policy  is  thereby 
broken."    The  Court  refer  the  adjeo- 
Uve  *<  intentional"  to  the  "death," 
and  not  to  the  *'  injuriea."    This  con- 
struction of  this  clause  does  not  ap- 
pear to  be  correct.    If  the  "death" 
waa  "intentional,"  it  would  seem  not 
to  be  "  accidental,"  and  therefore,  it 
would  be  without,  and  not  within,  the 
policy,  which   is   againat   accident. 
And  in  that  case,  of  course,  there 
eould  be  no  claim  under  the  polu^, 
not  because  of  the  proviso  which  ex- 
cepted from  the  general  terms  certain 
kinds  of  accidental  death,  but  becauae 
the  death  happened  from  a  riak  not 
insured  against. 

The  acUecUve  "intentional"  in  thia 
elause  qualified  the  injuriea,  whether 
inflicted  by  the  insured  or  other  per- 
son, and  therefore  characteriaea  the 
aame  kind  of  act  on  the  part  of  the 
inaured  or  any  one  ebe.  In  the  oaao 
of  the  insured,  this  cannot  be  held  to 
mean  "intentional  death,"  for  thia 
has  already  been  provided  for  by  the 
olauae  against  suicide,  which  covers 
all  cases  of  intentional  death  on  his 
part.  This  construction  also  makea 
the  whole  proviso  absurd,  for  it  then 
would  read  "when  the  death  may 
have  been  caused  by  intentional 
death."  To  hold,  however,  that  the 
adjective  qualiflea  the  word  "inju- 
riea" givea  the  clause  a  perfecUy 
intelligible  meaning,  and  shows  thai 
the  polity  is  intended  to  provide  for 
an  aooepted  olaaa  of  eames  of  aod- 
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Id  Um  ini  and  a«ooiid  dailies  of  the 
profiM.  For  whUe  the  «*iiiJiinM*' 
hiflirtoii  majr  hare  been  '*intoD- 
tional,"  tlM  death  majatUl  be  **  aeol. 
dental/'  and  i^  in  a  given  eaae*  the 
death  waa  aoioaU  j  eaneed  hf  theea 
"intcntimial  i^Joriee,"  then,  althoagh 
"aeoUantal,"  U  la  noi eovered  bjr  the 
poliqj. 

The  qoeation,  therefMe»  In  eaoh 
eiee  would  be,  waa  the  death  eaoaed 
Vj  the  iajoriea  inflicted  f 

Thia  caie  eeeme  to  hare  oome  be- 
ftne  the  Court  on  a  deraoirer  to  the 
answer  filed  by  the  insoranoe  oompan  j, 
and  the  Court  €i  Appeala  afinn  the 
Jadgmeot  of  the  lower  Coort  in  over- 
ruling thIa  demurrer.  The  Court  in 
their  opinion  sa/ :  '*Ue  (the  insured) 
was  wajlaid  and  assassinated  for 
the  purpose  of  robbivj. "  This  sUte- 
nent  would  general!/  be  considered 
to  be  a  oonelusion  from  a  series  of 
foets  stated  in  the  pleadings  or  proved 
la  eridenoe.  If  the  answer  simpljr 
sets  forth  the  conclusion  which  is 
slated  in  the  opinion,  it  would  seem 
that  a  mistake  in  pleading  had  been 
■sde,  and  there  had  been  raised  a 
luestaon  of  law  for  the  Court,  when 
there  should  have  been  a  question  of 
foct  for  the  Jury;  with,  perhapa, 
happier  results  for  the  beneficiaries 
under  fthia  policjr. 

Wk.  H.  Bubvbr. 

Philadelphia. 


In  the  following  recent  cassa,  oondi- 
Hona  In  aoddent  and  lifo  inaurancs 
polielea,  similar  to  those  considered 
above,  have  been  conatmed  bgr  the 
COurta: 

Baem  t.  U.  S.  Mmt.  Aeddmi  Ana. 
(1887),  44  Hun  (N.  Y.),  699.  Death 
rmnlted  from  a  malignant  puatule, 
which  waa  caaaed  bj  poison  coounu- 
aieated  from  the  skins  of  diseased 
aaiflsala  ;  tiie  ptrficj  Inanrsd  agalnal 


death  **hf  eztenal,  TislsBt,  and  ae- 
cidental  nMMaa.*'  and  excepted  death 
Vj  taking  poison.  iMtf,  thai  the  Itt- 
aared  waa  liable* 

Ikud  T.  TVoesiirt*  hs.  Cb.  (1887), 
461d«31S.  Death  waa  caused  bj  the 
affi*i^iHi^al  <*|«ftHpg  cf  nsoaping  lUu* 
minating  gaa  bj  the  insured,  while 
aaleep  In  hia  bed-roon  ai  a  hotel ; 
the  polifl(f  covered  death  "through 
esteraal,  violent^  y^  aesidental 
meana,"  but  excepted  bodilj  Injuriea, 
**  of  which  there  shall  be  no  external 
and  vlaible  algn  upon  the  bod/,"  and 
"  death  bjr  the  taking  of  pciaon,  con- 
tact with  poiaonoua  substanoss,  or  In- 
haling of  gas,  or  bgr  aigr  surgical 
operation,  or  medical  treatment." 
Meld,  that  the  death  wsa  within  the 
policy,  and  the  insurer  was  liable. 
The  words  ''inhaling of  gas,"  in  the 
exception,  reforred  onlj  to  the  use  of 
gas  in  dentistry,  surgery,  or  other 
similar  manner. 

U.  S.  MiU.  AcddtHi  Atm.  t.  Nmo- 
man,  8.  Ct.  App.  Va.,  Dec.  13,  1887. 
Death  was  caused  In  the  same  mai^ 
ner  aa  in  the  last  dted  case ;  the 
policjr  covered  the  same  risks,  but 
excepted  death  caused  "  Vj  taking  cf 
poison,  or  bj  contact  with  poisonous 
snbstonces."  HM,  the  death  of  the 
Insured  was  within  the  poUqj. 

TVaiWerf'  /m.  Co.  v.  MeCmktg 
(1888),  127  U.  8. 661.  The  insured  waa 
found  dead  fkom  a  pistol-shot  through 
the  heart.  There  was  no  evidence  te 
show  whether  his  death  occurred  bj  hIa 
own  act,  or  bj  that  of  another  person ; 
the  policj  insured  against  death 
"  through  external,  violent,  and  ae- 
ddental  meana,"  but  excepted  death 
bj  *'8uidde,  folonioua  or  otherwiae» 
sane  or  insane,"  <w  "  intentional  inju- 
ries infiioted  bj  the  insured  or  an/ 
other  person."  SM,  that  the  bur- 
den of  proof  was  upon  the  claimant 
to  show  that  death  wsa  caused  bj  ex- 
ternal Tiolenoe  and  accidental  meana. 
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Me  Gtimtkmf  t.  fliUfty  |*  Cumity  Ck. 
(1888),  8.  Jad.  Ct.  Me.,  27  AvmcAV 
Law  RHOinsB,  607,  663.  Deftth 
eaiued  by  the  exertion  of  oontfoUing 
a  runawaj  hone,  or  1^  fright  ooca- 
•ioned  to  the  driver  bgr  the  peril  of 
his  liUiatlon,  is  ooTered  hj  an  aool- 
dent  insoranoe  polioj.  A  eUate  ez- 
oepting  bodiljr  injuries,  of  whioh  there 
is  no  external  and  visible  sign  npon 
tb<9  bodjr,  does  not  extend  to  ii^aries, 
which  resalt  in  death. 

Tracefen'  Ins.  Co.  ▼.  Jcmet  (1888), 
8.  Ct.  Oa.,  Aug.  28,  1888.  The  in- 
sured fell  and  was  injured  while  at- 
tempting, on  a  dark  and  rain/  night, 
and  with  two  packages  in  his  hands, 
to  cross  a  railroad  trestle,  which  he 
knew  to  be  dangerous,  although  other 
ways  to  his  home  were  open  to  him. 
BeU,  that  the  ii^ury  was  eansed  bj 
*'  voluntary  exposure  to  nnneoessarj 
danfKr  "  thus  falling  within  the  ex- 
ception in  the  poHoj. 

National  Bem^t  Aiao.  t.  Grawmm 
(1886),  107  Ind.  288.  A  policy  limit- 
ing the  risk  to  death  "proximately 
caused  by  physical  injuries,  of  which 
there  shall  be  some  visible  external 
sign,"  covers  death  from  apoplexy, 
resulting  from  an  injury  caused  1^ 
an  accidental  fall. 

Tenmntf  V.  7V«re/«rt'  /m.  Co.  (1887), 
U.  8.  Circ.  Ct.  N.  D.  Cal.,  31  Fed. 
Rep.  322.  The  insured,  who  was  sub- 
ject to  epileptic  fits,  was  found  dead 
in  a  bath.  The  testimony  showed 
that  the  entrance  into  the  bath  of  one 
in  his  physical  condition  would  be 
likely  to  result  in  an  epUeplio  attack. 
Held,  that  the  death  was  not  ocoa- 
sioned  **  by  external,  violent,  and  ao- 
eidental  means  " 

In  the  English  case  of  Wnupoar  r. 
Atddmt  hu.  Co.,  Lm.  (1880),  L.  R. 
6  Q.  B.  D.  42,  an  accident  insurance 
pdUcy,  which  provided  that  it  should 


■ot  exIoDd  '*  to  any  injory  caused  by 
or  arising  from  natural  disosse  or 
weakness,  or  exhaustion  oonsiH|neni 
upon  disesse,"  was  kdd  to  cover  a  case 
where  the  insured,  whilst  fording  a 
stream,  wss  seised  with  an  epileptis 
lit,  fell  and  was  drowned. 

In  Lumrmet  v.  Aceidmlal  /m.  Ov., 
Lm.  (1881),  7  Id.  216,  where  the  pol- 
icy expressly  excepted  ''death  aria- 
ing  from  fits,  or  other  disesse,  whether 
causing  such  death  directly  or  Jointly 
with  an  accidental  injury,"  the  in* 
snred,  while  on  the  platform  of  a 
railway  station,  was  seised  with  an 
epileptic  fit,  fell  upon  the  track  bo- 
fore  a  moving  engine,  and  was  ma 
over  and  killed.  Hdd,  that  the  death 
was  within  the  policy. 

Kerr  v.  iiiwmttota  Mtui.  Bern.  Aam. 
(1888),  8.  Ct.  Minn.,  27  Ahxbicav 
Law  Rsoistbb,  803.  8uicide  to  avoid 
arrest  and  trial  for  a  crime  committed 
by  the  insured,  does  not  fall  within 
a  provision  of  a  policy,  excepting 
death  "  in  consequence  of  the  viola- 
tion of  any  criminal  law.'* 

Darrow  v.  Family  f\atd  Soe.  (1886), 
42  Hun  (N.  Y.),  245,  and  Freemam  r. 
Nai.  Bemtfit  Soe.,  Id.  252.  8nioide  hj 
insured  does  not  avoid  a  policy,  pro- 
viding that  it  shall  be  void,  if  the  in- 
sured shall  die  'Mn  violation  of,  or  at- 
tempt to  violate,  any  criminal  law." 

Soarth  V.  Seeuriiy  M^i.  Lifo  Soe. 
(1888),  8.  Ct.  Iowa,  27  Amkricax  Law 
Rboistkr,  803.  Suicide,  committed 
while  the  insured  is  temporarily  in- 
sane and  in  no  manner  conscious  or 
responsible,  avoids  a  policy  providing 
that  it  shall  become  void,  if  the  in- 
sured '*  shall  ooBsmit  suicide,  felonious 
or  otherwise,  sane  or  insane." 

To  the  same  effect  is  Strtoier  v.  Weat. 
On.  Jfsl.  Li/e  Soe.,  8.  Ct  Mich.,  Feb. 
15, 1887. 

JakmC.  fllH.tW. 
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ABSTRACTS   OF   RECENT   DECISIONS. 

AOBlfCT. 

JtOereti  is  not  ooopled  with  the  Agent's  authoritj,  to  as  to  preTent 
reTocation  of  the  power,  where  the  agencj  is  to  loan  money  for  the 
principal  and  collect  the  interest  on  the  loans,  for  an  annual  eom- 
Bission  on  the  existing  amount  of  the  loans,  to  be  deducted  from  the 
iatereftt  as  collected :  Oregon  ^  W,  M.  S,  Bank  t.  Atmerieam  Jftye. 
Gb.,  U.  S.  Circ  Ct.  Dist.  Oregon,  Maj  7,  1888. 

Bankruptct. 

Sale  of  real  estate  bj  assignee  in  bankruptcy,  under  the  United 
States  Bankruptcy  Act,  must  be  made  in  pursuance  of  an  order  of  the 
Bankrupt  Court,  in  order  to  discbarge  incumbrances  ;  without  such 
order  the  assignee  sells  subject  to  incumbrances,  and  a  purchaser  gets 
no  better  title  than  the  bankrupt  had :  Lee  v.  Roger$j  S.  Ct.  App. 
W.  Va.,  Sept.  15,  1888. 

Banks  akd  Bankino. 

Ckeek  depoeited  for  collection  imposes  upon  a  bank  the  obligation 
to  return  either  the  check  or  the  money ;  so,  if  the  collecting  bank 
surrenders  the  check  to  the  bank  upon  which  it  is  drawn,  and  accepts 
a  easliier's  check  in  lieu  thereof,  its  liability  to  its  depositor  is  fixed 
as  much  as  if  it  had  received  the  cash  :  Fifth  National  Bank  of  Pitte* 
knrgh  ▼.  Aekwortk,  S.  Ct.  Pa.,  Jan.  7,  1889. 

Depoeit  in  bank  may  be  applied  to  the  payment  of  the  depositor's 
paper  held  by  the  bank  for  collection,  even  when  the  former,  after  the 
deposit  of  the  money,  has  made  a  voluntary  assignment  for  the  benefit 
of  creditors :  Farmere*  Depoeit  Nai,  Bank  v.  Penn  Bankj  for  tiss, 
ife.,  S.  Ct.  Pa.,  Jan.  7,  1889. 

National  Bank^  deducting  usurious  interest  from  the  faee  of  a  note 
discounted,  can  recover  only  the  face  of  the  note,  less  the  interest  de- 
ducted ;  if  the  borrower  pays  the  usurious  interest  in  advance,  he  is 
entitled  to  recover  double  the  interest  so  paid :  Sekugler  National 
Bank  ▼.  BoUong,  S.  Ct.  Neb.,  Nov.  21,  1888. 

Bills  and  Notes. 

Omgideration  is  imported  by  a  promissory  note,  and  the  burden  of 
proof  ia  upon  the  party  alleging  the  contnury :  Flint  v.  Pkippe^  S. 
Ct  Or.,  July  2,  1888. 

Failure  of  consideration  may  be  alleged  as  a  defence  to  a  promissory 
note  given  as  a  retainer  to  attomejrs  in  a  prosecution  against  the 
maker  for  homicide,  when,  after  the  note  was  given  and  before  trial, 
the  maker  was  killed  by  a  mob :  Agnew  t.  Waldon^  S.  Ct.  Ala.,  July 
12, 1888. 
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Joint  maimt  of  s  proaniflBorj  note  maj  show  hj  puol  OTidoDoe  thai 
one  of  them  ib  the  prineipal  debtoTi  sod  the  others  are  his  sareties : 
First  Nat.  Bank  of  OovinffUm  ▼•  Gain$$^  Cu  App.  Kj.»  OcU  18, 

1888. 

Notic§  of  pralut  is  insofllcieDt,  where  the  notary  who  protests  a 
note,  which  has  been  discounted  bj  a  bank,  makes  inqniiy  onlj  of 
the  receiTing  teller  of  the  bank  as  to  the  indoner's  residence,  and,  not 
reoeiTing  the  desired  information,  mails  the  notice  without  funlier 
ioquir/  to  the  indorser  at  the  place  where  the  note  bears  date. 
Sweet  ▼.  Pawor$^  S.  Cu  Mich.,  Not.  1,  1888. 

Parai  evidence  that  a  note  was  indorsed  at  the  reqnest  of  the  pajee, 
who  promised  that  the  indorser  should  not  be  held  upon  the  note,  and 
that  he  would  look  to  the  maker  alone  for  payment,  is  admissible  to 
show  want  of  consideration :  Kutenkamp  ▼.  Groff!,  &  Ct  Mich.,  Oct. 
19, 1888. 

Parol  emdenee  is  inadmissible  to  show  that,  when  certain  promis- 
sory notes  were  made,  there  was  an  oral  agreement  between  the  partiea 
that,  if  the  maker  should  be  forced  to  make  an  assignment  for  the 
benefit  of  creditors,  the  payee  should  file  bis  chum  with  the  assignee, 
and  execute  a  full  releese  of  all  claims  upon  the  notes  beyond  the 
amount  which  might  be  paid  under  the  assignment :  Harrieom  ▼• 
MorHson^  S.  Ct.  Minn.,  Not.  2,  1888. 

Preeentmeni  lor  payment  to  maker  of  a  note  will  be  excused,  where 
the  note  was  made  in  Minneapolis,  Minnesota,  no  place  of  payment 
being  fixed,  the  payee  then  residing  in  that  city  and  the  maker  ie 
Wisconsin  ;  the  payee  indorsed  the  note  to  a  third  party,  who  knew 
that  the  maker  resided  in  Wisconsin ;  but  subsequently  the  maker, 
without  the  knowledge  of  the  holder,  removed  to  Minneapolis,  where 
he  resided  at  the  time  the  note  fell  due :  SaUehur^  ▼•  Barileeon^  S. 
Ct.  Minn.,  Not.  12,  1888. 

Second  indoreer^  who  writes  his  name  before,  instead  of  after,  that 
of  a  prior  indorser,  cannot  recoTcr  from  the  latter  the  amount  paid  in 
taking  up  the  note  after  dishonor :  Sweet  t.  /Vtosrs ,  S.  Ct.  Mich., 
471. 

CiTIZBirSHIP. 

Birih  in  the  United  States  from  Chinese  parents,  not  engaged  in 
any  diplomatic  or  official  capacity  under  the  emperor  of  China,  makes 
the  child  a  citixen  of  the  ITnited  States,  and  this  $tat9i$  cannot  be 
changed  by  the  father  during  the  child's  minority;  the  child  must 
have  arriTcd  at  maturity,  and  the  United  States  consented,  before 
citixenship  can  be  lost :  £x  parte  Ckin  King^  U.  S.  Circ  Ct.  Di^ 
Oregon,  June  %bf  1888. 

CONSTITUTIOHAL  LaW. 

Att  erimee  for  which  trial  by  jury  is  proTided  in  Art  III.  Const. 
U.  S.  are  not  merely  felonies  or  offences  punishable  by  confinement 
in  the  penitentiaiy,  bnt  as  well  some  classes  of  misdemeanors,  the 
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pDoishnient  of  which  inyoWeSy  or  mar  involve,  the  deprivatioD  of 
libertj  of  the  eiciaen:  Oallan  w.  WiUan,  8.  Ct.  U.  8.,  May  14, 
1888. 

Sixth  Amemdmeni  to  Const.  U.  8.  does  not  supplant  that  part  of 
Art.  III.  Const.  U.  8.,  relating  to  trial  bj  jurj,  so  as  to  permit  Con- 
gress to  declare  in  what  way  other  than  bj  jury  persons  should  be 
tried,  when  aecosed  of  crime  on  the  high  seas,  and  in  the  District  of 
Colombia,  and  in  places  ceded  for  the  seat  of  goTemment,  forts, 
■Migatinna^  arsenals,  and  dockyards :  Id. 

COSFOIUTIOHS. 

Pntidemt  of  earporaiicm  made  a  promissory  note  to  his  own  order, 
indorsed  it,  had  it  discounted,  and  used  the  proceeds  for  the  corpora- 
tion's beneit ;  in  a  suit  upon  the  note  by  the  adounistratrix  of  the 
president,  who  had  taken  it  up  at  maturity,  the  corporation  having 
retained  the  benefit  of  the  transaction,  was  estopped  from  denying 
the  authority  of  the  president  to  execute  the  note :  yWco/oota  Cbtton- 
Sfed  Oa  Cb.  ▼.  Perry,  8.  Ct.  Ala.,  June  97,  1888. 

Suboeripiiom  to  ttoct  of  one  corporation  by  another,  unless  ex- 
pressly nothoriaed  by  statute,  is  ultra  wirm  and  void :  Volky  B»  W. 
Cb.  ▼.  Lako  Erio  Irom  Cb.,  8.  Ci.  Ohio,  Oct.  16, 1888. 

CRiwnfAL  Law. 

BeooTMol  of  commetiom  for  crime  and  the  awarding  of  a  new  trial, 
upon  appeal  by  defendant,  will  not  bar  further  prosecution  on  the 
ssaie  charge,  though  defendant  in  his  appeal  did  not  ask  for  a  new 
trial,  but  only  for  a  reversal  and  his  discharge  from  imprisonment : 
FlBople  V.  TVovsrs,  8.  Ct.  Cal.,  Sept.  28,  1888. 

Dakaobs. 

FUm  amd  fraMdulmU  ropmeniaium  by  the  agent  of  a  rpilroad 
company  that  the  physician  of  a  person,  who  had  been  injured  through 
the  company's  negligence,  had  stated  that  her  injuries  would  soon  be 
cured  with  proper  treatment,  by  reason  of  which  representation  she 
Fas  induced  to  sign  a  release  of  her  claim  for  damages,  is  sufficient 
ground  for  the  rescission  of  the  release,  notwithstanding  the  fact  that 
she  may  have  entertained  doubts  as  to  the  correctness  of  the  alleaed 
Opinion  of  the  physipian :  P^torum  v.  Ckieago^  Jf.  ^  SL' P.  Ey. 
06.^  S.  Ct.  Minn.,  June  12, 1888. 

JgscoMry  cannot  be  had  against  a  malroad  company  for  cutting 
acraas  a  ditch  embankment  in  the  construction  of  its  line  and  thereby 
draining  matt  suHace  water  into  the  ditch  than  it  could  hold  and 
flooding  the  adjoining  land,  the  owner  of  the  land  having  already  re- 
ceived damages  for  the  taking  of  the  land  where  the  road  was  con- 
stnicted,  indoding  **the  legal  incidental  damages  to  the  land  not 
taken":  BM9  Ba^rt  v.  So^oXk  &  B.  Ob.,  8.  Ct  N.  C,  Oct.  8, 1888. 
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Elxctions. 

Xeftetion  of  rehtmM  from  certain  townships  hj  a  board  of  can- 
▼assers,  wbose  action  is  oonclusiTe  upon  no  one,  is  immaterial  to  the 
determioation  of  an  issue  to  test  the  rights  to  the  office  in  question : 
GoUing  ▼.  Boane^  S.  Ct.  N.  C,  Oct.  8,  1888. 

EVIDBNGB. 

CkrUJied  copy  of  dsed  for  lands  in  Georgia,  thoogh  authenticated 
as  required  by  Act  of  Congress,  is  not  admissible  in  evidence  in  Ala- 
bama, without  proof  of  the  loss  or  destruction  of  the  original,  aa 
under  the  sUtutes  of  Greorgia  it  would  not  be  admissible  in  that  State 
without  such  proof:    Whann  ▼.  Atkimon^  S.  Ct.  Ala.,  Julj  16,  1888. 

Hypothitical  guetiions  to  medical  experts  may  assume  any  state  of 
&cts  which  there  is  evidence  tending  to  prove;  in  such  a  question, 
embodying  a  patient's  assumed  symptoms  and  condition,  the  expert 
may  be  asked  what,  in  his  judgment,  is  the  probability  of  recovery : 
Petenon  v.  Chicago  M.  ^  St.  P.  Rg.  Cb.,  S.  Ct.  Minn.,  June  12, 
1888. 

Om  oro$$'0xaminaiioH  of  a  witness  he  was  asked,  in  language 
hardly  proper,  whether  his  testimony  was  not  false,  and  resented  the 
question ;  be  whs  then  asked  whether  certain  statements  made  by  him 
were  not  without  foundation  in  fact ;  the  Court,  in  the  exercise  of  its 
authority  to  prevent  uns(»emly  scenes  between  counsel  and  witness, 
properly  sustained  an  objection  to  the  latter  question  and  stopped  the 
course  of  the  examination  :  Baldwin  v.  Si,  Loui$  K.  if  N.  W.  By,  Cb., 
S.  Ct  Iowa,  Oct.  2,  1888. 

Firs  Imsuramcb. 

Additional  intufxmee  was  procured  by  the  insured  on  the  represen- 
tation of  an  agent  that  it  would  be  all  right — the  original  policy  pro- 
viding that,  it'  the  insurer  should  procure  such  additional  insurance 
without  the  consent  of  the  company,  the  policy  should  be  void,  and 
that  the  agent  had  no  authority  to  modify  any  of  its  conditions.  The 
company  was  not  estopped  from  denying  liability,  although  the  insured 
had  never  seen  the  policy,  and  although  the  agent  had  authority  in  a 
certain  way  to  consent  to  additional  insurance,  and  had  done  so  in 
other  cases,  but  had  not  consented  in  this  instance  in  the  manner  pre- 
scribed by  the  policy :  Cleaver  v.  Traden*  Ine.  Ob.,  S.  Ct.  Mich., 
Oct.  5,  1888. 

Waiver  of  condition  of  policy,  where  there  is  evidence  from  which 
it  may  be  found,  is  a  question  for  the  jury.    Id. 

Husband  and  Wifb. 

OUdm  for  eervieee  by  a  woman  who  married  a  roan,  supposing 
him  to  be  unmarried,  and  lived  with  him  as  his  wife  until  his  death, 
but  who  learned  afterwards  that  he  had  a  former  wife  living,  and  not 
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divorced,  at  the  time  of  the  mtirriagey  cannot  be  wittained  against  hit 
adminifltnUor :  Cooper  ▼.  Cooper ^  8.  Jud.  Ct.  Haas.,  Sept.  5,  Itttfd. 

Imtbrstatb  Commercs  Law. 

Oar  properlj  adapted  to  cairj  the  quantity  designated  sboald  be 
fornished  bj  the  carrier,  when  a  carload  lot  in  weight  or  quantitj  is 
defined  and  a  rate  designated:  the  shipper  eannot  lawfullj  be  re- 
quired to  go  to  an  J  expense  in  fitting  ap  the  car :  Acs  H  aL  v.  W*  N, 
T.  ^  Pa.  S.  R.  (Jo.    The  Commission,  Deoember  3,  1888. 

ImUrekango  of  traffic^  throagh  the  customary  reasonable  and  equal 
fadlitiea,  cannot  be  denied  by  one  railroad  to  knother  on  the  ground 
that  the  latter  supplies  no  public  necessity :  all  railroads  authorised 
by  competent  public  authority  must  be  conclusively  presumed  to  be 
conveniences :  Ajf.  if  Ind.  B.  Co.  t.  L.  if  N.  R.  R.  Co.  The  Com* 
mission,  August  2,  1888. 

ReaoonableneMB  and  justice  of  rates  must  be  determined  not  alone 
by  the  exigencies  of  the  complainant's  business,  but  with  due  regard 
for  the  circumstances  of  the  carrier  as  well.  The  rate  challenged 
oiay  be  high  for  the  distance  hauled,  if  that  only  be  regarded,  but  it 
is  not  a  violation  of  the  law  for  the  carrier  to  accept  a  less  division 
of  a  through  rate  for  traffic  going  over  its  road  than  the  chaiges  to 
the  stations  it  serves ;  the  circumstances  and  conditions  are  substan* 
tially  different  and  the  service  entirely  dissimilar :  Ric€  et  al.  v.  W. 
N.  T.  if  Pa.  R,  R.  Co.    The  Commission,  December  8,  1888. 

Judgments. 

Auignnunt  of  judgment  in  action  of  tort  cannot  be  made  before 
the  judgment  has  been  actually  entered,  even  though  a  verdict  has 
been  rendered  upon  which  judgment  may  be,  and  is  aHerwards 
signed:  GambU  v.  Omtrtd  R.  ^  Banking  Co.,  S.  Ct.  6a.,  July  11, 
1888. 

Jurisdiction. 

Forgery  by  officers  of  a  national  bank  who,  with  intent  to  deceive 
the  United  States  bank  examiner,  forge  a  promissory  note  and  enter 
it  upon  the  books  of  the  bank  as  assets,  may  be  tried  in  the  State 
Courts,  notwithstanding  the  fact  that  the  Federal  Courts  have  exclu- 
sive jurisdiction  to  determine  the  fakity  of  the  entries :  State  v.  White^ 
S.  Ct.  N.  C,  Nov.  5,  1888. 

SUmU  Oourte  may  entertain  jurisdiction  of  suits  brought  against 
national  banks  under  sections  5197  and  5198  of  the  Bevised  Statutes 
of  the  United  States,  to  recover  the  penalty  for  charging  usurious  in- 
terest :  Sckugler  NaUonai  Bank  v.  BoUong^  S.  Ct.  Neb.,  Nov.  21, 
1888. 

Libel. 

Pfeadingt  addremed  to  and  filed  in  a  Court  of  competent  jurisd'c* 
tion,  which  are  pertinent  and  material  to  the  relief  sought,  whether 
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legil^  toiBci^til  to  obtain  it  or  not,  are  abiolD^hr  fnivileeed,  andt 
howoTor  fabe  and  malicioosi  are  not  libellooa  :  Wibum  t.  SuBivam^ 
S.  Cl.  6a.,  Maj  28, 1888. 

LiFB  bmrmjjroB. 

BfJaim  of  miitoal  benefit  eoeietj,  which  eonfiieto  with  the  tenns 
of  the  policy,  the  soeietj  having  power  under  its  charter  to  iasoe  each 
a  policy,  will  be  coDBtroed  to  have  been  waived  in  favor  of  the  aMored, 
and  the  provirimis  of  the  policy  will  determine  the  right  of  die  parties, 
notwithstanding  the  by-law :  Davi^kam  w.  Oid  P^opVg  MmL  Bern. 
Soe.j  S.  Ct.  Minn.,  Oct.  16, 1888. 

DrufdkemtMM  cannot  be  set  up  as  a  defence  by  a  mutual  benefit 
association  which  issued  a  certificate,  containing  a  provision  avoiding 
it,  if  the  assured  should  use  alcoholic  stimulants  to  the  iigury  of  his 
health,  to  a  person  known  to  its  agent  to  be  a  confirmed  drunkard : 
N0wwum  V.  Qwenami  MuL  Bern.  A$9n.j  8.  Ct.  Iowa,  Oct.  86,  1888. 

LnCITATIOH. 

Aeknawledgment  sufficient  to  remove  the  bar  of  the  statute  from  a 
particular  note,  is  not  shown  by  a  letter  which,  after  alluding  to 
*'  those  old  notes,*'  concluded,  **  I  have  no  money  now,  but  you  shall 
have  eveiy  cent  that  is  due  <m  them  :*'  Shmi  ▼•  MargkaUf  S.  Ct. 
Iowa,  Oct.  18,  1888. 

Jndanemeni  am  noU  made  and  signed  by  debtor,  after  it  has  become 
barred  by  limitation,  in  these  words,  **  I  hereby  acknowledge  the  in* 
debtedness  €^  this  note,*'  takes  the  note  out  of  the  operation  of  the 
statute :  Brake  v.  Sigafooi^  8.  Ct.  Minn.,  Nov.  12,  1888. 

Gavemmemi  tuiti  to  revoke  land  patenta  for  fraud  and  misrepresent 
tation  may  be  met  by  pleas  of  the  Statute  of  Limitations  and  laches, 
when  the  United  States  is  only  a  nominal  plaintiff,  did  not  own  the 
lands,  has  no  real  interest  in  the  controversy,  and  is  prosecuting  the 
actions  for  the  sole  benefit  of  private  persons :  U,  &  v.  Bewe^  S. 
Ct,  n.  S.,  April  80,  1888. 

Summing  ofiiaiuie  in  favor  of  bailee  does  not  begin  until  he  denies 
the  bailment  and  converts  the  property :  ReiumiUin  v.  Marquardi, 
S.  Cu  Iowa,  Oct.  2,  1888. 

Mastbb  and  Sbrtaht. 

Boor  hoy^  employed  in  coal-mine,  whose  duty  was  at  a  given  signal 
to  open  and  shut  the  door  through  which  cars  passed  into  and  out  of 
the  mine,  was  killed  by  several  loose  can  starting  of  their  own  ac- 
cord, without  warning  or  signal,  by  reason  of  Uieir  brakes  being 
defective ;  at  the  time  but  one  brakeman,  or  *^  spragger,"  instead  of 
two,  as  was  customary,  was  in  charge  of  the  cars :  no  contributoiy 
D^ligciice  being  shown,  the  employer  was  liable :  Sayihwoti  Va.  Bmp, 
Co.  V.  SrnitVB  Admr.,  S.  Ct  App.  Ya.,  Aug.  28, 1888. 
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NBOLionrcB. 

amirtbuiarg  negtigemee  is  chargeable  to  a  boj  of  ten  and  a  half 
jean  and  of  average  intelligence,  who  had  been  frequently  In  the 
▼tcinity  of  a  nilwaj  turn-table,  had  a  general  knowledge  of  its  strue- 
tore  and  operation,  had  been  repeatedly  warned  by  his  father  that  it 
was  dangeroos  to  play  upon  it  and  told  not  to  do  so,  and  who  knew 
that  the  railroad  company  prohibited  children  from  going  upon  the 
tnm-table,  but  who,  nevertheless,  went  upon  it,  and  played  there  with 
other  boys,  and  was  in  oonseqoenoe  iigured :  TWisI  ▼.  Wtmama  and 
SlP.ILIL  Oa.,  S.  Ct.  Minn.,  Aug.  80,  1888. 


CbnfrAiilory  mgUgmee  will  not  be  imputed,  as  matter  of  law,  to  a 
person  injured  after  dark  by  a  defect  in  a  street,  although  he  knew 
that  Boeh  defect  existed,  but  not  that  it  was  dangerous ;  the  question 
is  for  the  jury :  OUg  of  Btehnumd  w.  MulkoOand,  S.  Ct  IlL,  Not. 
26,1888. 

CbniUy  agricukmrai  sacuiff  which  has  constructed  seats  on  its  fair* 
ground  for  the  use  of  its  patrons,  is  liable  In  its  corporate  capacity 
to  an  action  for  damages  by  a  person  who,  while  attending  a  fair  held 
by  it,  and  rightfully  occupying  the  seats,  sustains  ^n  injury  by  reason 
of  the  nM;ligent  construction  of  such  seats :  Dnnn  ▼•  Brawn  Ob.  Ag» 
neuAurai  Soeieig^  S.  Ct.  Ohio,  Nov.  IS,  1888. 

Ordinary  care  must  have  been  exercised  by  one  who  has  been 

injured  by  the  negligent  operation  of  a  machine  by  another,  in  order 

to  entitle  him  to  recover  for  the  injuries  sustained,  even  though  tliere 

has  been  gross  negligence  on  the  part  of  the  person  causing  the  injuiy : 

Waiard  V.  SwoMtm.  S.  Ct.  111.,  Nov.  15,  1888. 

Ftctbiis  animal^  permitted  by  its  owner  to  run  at  large,  while  tres- 
psssing  in  company  with  stock  belonjnng  to  another  person  upon 
unindoeed  land  owned  by  neither,  killed  one  of  the  lattei^s  colts ;  the 
owner  of  the  colt  was  entitled  to  recover  its  value,  notwithstanding 
the  fact  that  it  was  also  technically  trespassing  upon  the  land  of 
another  person :  Hiil  v.  AppUgaU^  S.  Ct.  Kan.,  Oct.  6,  1888. 

Privilxok. 

Service  of  eummong  cannot  be  made  upon  a  person  attending  the 
hearing  of  an  application  for  an  injunction  in  a  case  in  which  he  is 
interested  as  a  party,  in  a  county  other  than  that  of  his  residence, 
while  he  is  going  to,  attending,  or  returning  from  such  hearing: 
AndrewB  v.  Lemheek^  S.  Ct.  Ohio,  Oct  16,  1888. 

Public  Opficebs. 

(hunif  irtantrer  cannot  be  required  by  mandamus  to  pay  over  to 
a  railway  company  funds  received  by  his  predecessor  for  the  benefit 
of  the  company  and  transferred  by  him  to  the  county  fund,  in  the 
absence  of  proof  that  the  money  was  ever  transferred  to  the  former, 
or  was  actually  or  presumptively  in  his  possession :  MinneapoU$  and 
Sl  X.  Rg.  Cb.  V.  Beeketj  S.  Ct  Iowa,  Sept  8,  1888. 
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jb\$h  impeeiar  of  a  citji  whoee  dutj  it  is  to  inspect  all  fish  oliered 
for  »ale,  aod  destroj  such  as  are  unwholesome  and  unfit  to  be  eaten, 
has  judicial  duties  and  powersy  and,  while  acting  within  his  jorisdie- 
tiun,  IS  not  liable  for  the  carelessi  improper^  or  erroneous  performanoe 
ot  Ilia  duties,  although  he  knew  his  unfitness  for  the  position :  Faik 
T.  Ko€pp§lt  &  Ct.  Wis.»  Oct.  9,  1888. 

RA.ILBOAD8. 

Brahman  on  frei|^t  traini  in  going  between  two  cars  to  make  a 
coupling,  was  compeUed  to  stoop  in  order  to  avoid  the  projecting 
lumber  piled  on  one  of  the  cars,  and  stumbled,  fell,  and  was  killed ; 
although  the  car  was  improperlj  loaded,  the  brakeman  might  have 
observed  the  danger,  and  have  rightfullj  refused  to  go  between  the 
cars,  and  therefore  the  company  was  not  liable :  Briet  ▼.  Louimklh 
and  N.  R.  Cb.,  Ct.  App.  Kj.,  Sept.  29,  1888. 

Bridg^j  elevated  four  feet  nine  inches  above  the  top  of  a  freight 
car,  on  a  part  of  the  road  where  brakemen  are  required  to  pass  over 
the  top  of  cars  in  applying  the  brakes  upon  moving  trains,  not  only 
in  the  daytime,  but  also  when  the  night  is  dark  and  foggy,  and  it 
would  be  impossible  to  know  of  the  proximity  of  the  bridge,  is  not  a 
risk  ordinarily  and  naturally  incident  to  the  service,  and  the  conipany 
maintaining  it  is  guilty  of  negligence :  Louiiviik  N.  A.  Sf  C  i?.  R. 
Oo.  V.  Wrighiy  S.  Ct.  Ind.,  June  20,  1888. 

Engineer  was  sent  by  the  railroad  employing  him  with  one  of  ita 
engines  to  haul  temporarily  for  another  company  trains  of  the  latter 
over  its  track,  and  was  injured  by  an  accident  resulting  from  the  bad 
condition  of  the  latter  company's  track ;  the  employer  company  waa 
not  liable  for  such  injuiy :  Dufdap  v.  Richmond  and  D.  R.  Oo.f  S. 
Ct.  Ga.,  July  11,  1888. 

/Vre,  originating  from  sparks  from  a  locomotive,  destroyed  hay 
stacked  in  a  field  l^ide  the  railroad ;  the  railroad  was  liable  for  the 
damage,  unless  the  jury  found  that  the  employes  of  the  railroad  who 
were  in  charge  of  the  locomotive  were  competent  and  skilful,  and 
that  the  locomotive  itself  was  properly  equipped  and  operated :  BuU 
Hit  V.  Chicago  M.  ^  Si.  P.  Ry.  Cb.,  S.  Ct.,  Iowa,  Sept.  8,  1888. 

Wills. 

Life  etiaU  only  is  given  to  a  wife  by  a  devise  to  her  by  her  hna- 
band,  who  died  diildlew,  of  his  house  and  lot  and  *^  all  the  rest  and 
residue"  of  his  estate,  **  to  have  and  to  hold  for  and  during  the  term 
of  her  natural  life,"  although  she  is  spoken  of  elsewhere  in  the  will  as 
the  residuarv  legatee,  and  no  disposition  of  the  remainder  is  made  : 
MixUr  V.  Woodcock^  S.  Jud.  Ct.  Mass.,  Nov.  27,  1888. 

James  C.  Skllsks. 


THE 


AMERICAN  LAW  REGISTER. 


FEBRUARY,  1889. 


THE  LAW  RELATING  TO  TELEPHONES. 

L 

The  term  telephony  was  first  used  in  a  leetare  given  by 
Philip  Reis,  in  Frankfort,  Germany,  in  1861 ;  and  is  defined 
as  the  art  of  reproducing  sounds  at  distances  from  their 
source.     23  Ency.  Brit  127. 

"  In  a  general  sense,  the  name  *  telephone'  applies  to  any 
instrument  or  apparatus  which  transmits  sound  beyond  the 
limits  of  ordinary  audibility.  The  speaking  tubes  used  in 
conveying  the  sound  of  the  voice  from  one  room  to  another  in 
laige  buildings,  or  stretched  cords  or  wires  attached  to  vi- 
brating membranes  or  disks  by  which  the  voice  is  carried  to 
dbtant  points,  are,  strictly  speaking,  telephones.  But  since 
the  recent  discoveries  in  telephony,  the  name  is  technically 
and  primarily  restricted  to  an  instrument  or  device  which 
transmits  sound  by  means  of  electricity  and  wires,  similar  to 
tel^raphic  wires.  In  a  secondary  sense,  however,  and  being 
the  sense  in  which  it  is  most  commonly  understood,  the  word 
*  telephone'  constitutes  a  generic  term,  having  reference  gen- 
erally to  the  art  of  telephony  as  an  institution,  but  more  par- 
ticularly to  the  apparatus,  as  an  entirety,  ordinarily  used  in 
the  transmission  as  well  as  reception  of  telephonic  messages:" 
NiBLACK,  C.  J.  Hockett  v.  State  (1885),  106  Ind.  250 ;  s.  c. 
24  Amsbican  Law  Reoistbb,  825. 

It  has  been  expressly  held  that  telephones  are  within  the 
meaning  of  the  word  ^^  telegraph"  as  used  in  a  statute,  and 
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within  ibe  scope  of  laws  enacted  for  the  regulation  of  tele- 
graphic communication,  even  though  such  laws  were  passed 
before  the  telephone  was  invented :  Wis.  Td.  Co.  y.  Oshkosh 
(1884),  62  Wis.  82;  AUamey-General  ▼•  Edison  Td.  Co. 
(1880),  L.  R.  6  Q.  B.  D.  244. 

n. 

Telephones  could  not  become  of  much  value  until  the  wires 
transmitting  the  sound  from  instrument  tg>  instrument  were 
of  some  considerable  length,  passing  over  or  through  the 
property  of  others,  not  interested  in  the  use  of  the  instrument. 
These  wires  will  need  supports,  hence  the  erection  of  poles  or 
other  structures  becomes  necessary.  Being  identical  in  this 
respect  to  telegraph  lines  and  poles,  the  same  rules  have  been 
applied  to  telephone  lines  and  poles.  The  transmission  of  in- 
telligence by  electricity  is  a  business  of  public  character,  to 
be  exercised  under  public  control,  in  the  same  manner  as 
transportation  of  goods  or  passengers  by  railroad.  In  Hoekett 
V.  SUUe^  supraj  it  was  said,  ^  The  telephone  is  one  of  the  re- 
markable productions  of  the  present  century,  and,  although  its 
discovery  is  of  recent  date,  it  has  been  in  use  long  enough  to 
have  attained  well  defined  relations  to  the  general  public  It 
has  become  as  much  a  matter  of  public  convenience  and  of 
public  necessity  as  were  the  stage-coach  and  sailing  vessel  a 
hundred  years  ago,  or  as  the  steamboat  and  the  railroad  have 
become  in  later  years.  It  has  already  become  an  important 
instrument  ot  commerce.  No  other  device  can  supply  the 
extraordinary  facilities  which  it  affords.  It  may  therefore  be 
regarded,  when  relatively  considered,  as  an  indispensable  in- 
strument of  commerce." 

As  the  construction  of  telegraph  poles  and  lines,  so  the  con- 
struction of  telephone  lines  and  poles  is  a  public  use,  for  which 
the  right  of  eminent  domain  may  be  exercised :  N.  0.  M.  ^ 
T.  R.  B.  Co.  V.  Southern  ^  Ail  Td.  Co.  (1875),  68  Ala.  211; 
Pierce  v.  Drew  (1888),  186  Mass.  75 ;  SicUe  ei  oL  v.  Am.  ^ 
Earop.  C.  News  Co.  (1881),  48  K  J.  L.  881.  And  there  is  no 
doubt  that  the  telephone,  including  all  appendages  incident  to 
its  use,  is  of  such  a  public  character,  that  the  right  exists  to 
appropriate  private  property  for  its  use,  upon  compensation 
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being  granted  the  owner,  whenever  neoeeaaiy  for  the  oon- 
Tenieooe  of  the  pablic. 

m. 

Whether  the  erection  of  the  poles  on  the  highway  it  sach 
an  additional  burden  upon  the  fee  that  the  owner  is  entitled 
to  additional  compensation  for  such  use,  is  a  qoestioo  opon 
which  the  courts  are  not  united  in  their  conclusions. 

The  weight  of  authority  is  that  it  is  an  additional  bnrden, 
and  that  compensation  must  be  made  to  the  owner  of  the  fee. 
There  seems  to  be  but  one  Court  of  eminence  holding  the 
opposite ;  that  being  the  Supreme  Court  of  Massachusetts. 
Pieree  ▼.  Drew^  supra.  See  to  same  eflPect,  note  to  Hoekdt  v. 
Siaiey  in  25  Americam  Law  Bkistbe,  827-8.  In  Gag  ▼•  Mur 
tml  Union  TeL  Co.  (1882),  12  Ma  App.  485, 494,  the  right  of 
the  Legislature  to  authorize  the  use  of  public  highways  for 
the  erection  of  telegraph  poles  was  conceded,  and  the  case 
tamed  on  the  question  of  special  damages  from  obetmctioo  by 
a  particular  pole. 

Other  cases  which  seem  to  hold  the  opposite,  upon  closer 
examination  will  be  seen  to  decide  that,  where  the  fee  of  the 
street  or  highway  is  in  the  public,  the  erection  of  telephone 
lines  and  poles  is  not  such  a  perversion  of  the  public  use  as 
to  require  compensation  to  be  made  to  abutting  land-owners : 
hiDin  V.  G.  S.  TeL  Co.  (1885),  87  La.  Ann.  68.  The  princi- 
pie  to  be  extracted  from  the  cases  was  one  of  the  points  in 
Story  Y.  N.  Y.  Elevated  R.  R.  Co.  (1882),  90  N.  Y.  122, 124; 
that  no  structure  can  be  authorized  upon  land  owned  by  a 
city  in  fee  for  a  street  or  highway,  which  is  inconsistent  with 
its  continued  public  use  as  an  open  street  This  was  affirmed, 
not  only  as  to  all  questions  involved  in  that  case,  but  also  as 
to  such  as  logically  come  within  the  principle  therein  deter- 
mined: Lahr  V.  Met.  EL  R.  R.  Co.  (1887),  104  N.  Y.  268; 
where  the  abutting  landowners  were  also  owners  of  the  fee  of 
the  street.  It  was  held  that  compensation  must  be  made  for 
any  nee  of  the  street  not  contemplated  at  the  creation  of  the 
easement  and  not  considered  within  the  ordinary  and  usual 
use  of  a  street  or  highway. 

Smith  r.  Central  DisL  PirinL  ^  TbL  Co.  (1887),  2  Ohio  Circ. 
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Ct  259,  is  a  case  in  point  ^It  is  said  that  this  is  an  im- 
proved method  for  the  transmission ;  that  under  the  old  way, 
intelligence  was  transmitted  by  mail  and  by  post-boy  over  the 
highways,  and  that  this  is  but  an  improved  method ;  that, 
therefore,  it  was  within  the  originally  contemplated  user,  and 
the  public  have  the  right  to  authorize  such  use  of  it.  *  *  * 
Upon  the  question  where  lays  the  weight  of  autliority,  we 
have  a  divided  Court  in  Massachusetts,  five  to  two"  {Pierce 
V.  Drew,  supra) ;  ^  we  have  a  decision  of  the  Supreme  Court 
of  Illinois"  {Tke  Board  of  Trade  TeL  Co.  v.  BameU  (1888), 
107  111.  607),  ^*  holding  that  it  cannot  be  done  without  com- 
pensation, and  we  have  two  decisions  in  the  State  of  New 
York,  one  by  the  Supreme  and  the  other  by  the  Superior 
Court  of  that  State,  holding  that  it  is  an  additional  burden. 
*  *  *  In  Ohio,  while  the  public  may  authorize  the  erection 
of  telegraph  or  telephone  poles  along  and  upon  the  highways, 
so  as  not  to  interfere  with  the  public  use^  at  the  same  time, 
that  does  not  authorize  their  construction  as  against  the 
rights  of  adjoining  lot  or  land-owners ;  but  such  erections  and 
constructions  are  an  additional  burden  upon  the  fee  of  the 
land,  which  must  be  first  appropriated  or  acquired  by  con- 
tract before  they  may  be  taken."  The  same  conclusion  was 
reached  by  the  Supreme  Court  of  Minnesota,  on  an  affirmance 
by  a  divided  Court,  in  WiUis  v.  Erie  T.  ^  T.  Co.,  October  7, 
1887. 

IV. 

The  construction  of  a  telegraph  or  telephone  line  along  the 
right  of  way  of  a  railroad  is  the  taking  of  the  company's 
railroad  property,  for  which  the  railroad  is  entitled  to  com- 
pensation :  Atlantic  ^  Pojcific  TeL  Co.  v.  Chicago,  jR.  /•  ^  P. 
R.  B.,  U.  S.  C.  Ct  N.  Dist.  111.  (1874),  6  Biss.  C.  C.  158 ; 
Southwestern  B.  R  Co.  v.  Southern  ^  AtL  Tel.  Co.  (1872),  46 
Oa.48. 

A  railroad  company  may  construct  a  telegraph  or  telephone 
line  along  its  own  route  for  its  own  use,  and  may  cut  standing 
trees  on  its  right  of  way,  without  incurring  any  additional  lia- 
bility to  the  original  owner  of  the  land  for  compensation.  If, 
however,  the  line  is  erected  by  another  company,  that  company 
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IB  liable  to  the  landowner  for  the  damages  to  the  land  eaoeed 
by  such  line.  The  same  rule  applies  even  if  it  is  used  jointly 
by  the  company  putting  it  up  and  the  company  owning  the 
route :    Western  U.  Td.  Co.  v.  Rich  (1878),  19  Ejul  517. 

V. 

Whether  the  mere  stretching  of  a  telephone  wire,  through 
the  air,  over  the  premises  of  another,  is  an  illegal  use  of  the 
property  of  the  owner  of  the  premises,  has  never  been  directly 
decided  by  the  Courts.  In  all  cases  adjudicated,  the  question 
of  the  erection  of  poles  entered  into  the  consideration  of  the 
Court.  The  question,  however,  requires  an  answer  in  the 
affirmative. 

Blackstone  says :  ^  Land  hath  also,  in  its  legal  signification, 
an  indefinite  extent,  upwards  as  well  as  downwards.  C^JU8 
est  solunij  gus  est  usque  ad  ecdum^  is  the  maxim  of  the  law ; 
upwards,  then,  no  man  may  erect  any  building  or  the  like  to 
overhang  another's  land :"  2  Comm.  *18.  Lord  Ellenbobouoh 
remarks  that  he  remembers  a  case  in  which  he  held  that  the  fir- 
ing a  gun,  loaded  with  shot,  into  a  field,  was  a  breaking  the 
close,  and  then  puts  the  query  whether  tresspass  would  lie  for 
passing  through  the  air,  in  a  balloon,  over  the  laud  of  another : 
Pickering  v.  Rudd  (1815),  4  Camp.  219. 

In  reference  to  this,  a  learned  author  (Pollock  on  Torts, 
*281),  says :  *^  It  does  not  seem  possible  on  the  principles  of  the 
common  law  to  assign  any  reason  why  an  entry  at  any  height 
above  the  surface  should  not  also  be  a  trespass.  The  improb- 
ability of  actual  damage  may  be  an  excellent  practical  reason 
for  not  suing  a  man  who  sails  over  one's  land  in  a  balloon ;  but 
this  appears  irrelevant  to  the  pure  legal  theory.  *  *  *  Then 
one  can  hardly  doubt  that  it  might  be  a  nuisance,  apart  from 
any  definite  damage,  to  keep  a  balloon  hovering  over  another 
man's  laud ;  but  if  it  is  not  a  trespass  in  law  to  have  the  balloon 
there  at  all,  one  does  not  see  how  a  continuing  trespass  is  to  be 
committed  by  keeping  it  there.  Again,  it  would  be  strange 
if  we  could  object  to  shots  being  fired  across  our  land  only  in 
the  event  of  actual  injury  being  caused,  and  the  passage  of 
the  foreign  body  in  the  air  above  our  soil  being  thus  a  mere 
incident  in  a  distinct  trespass  to  person  or  property." 
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Id  the  case  of  Bcardi^  Works  y.  Uniied  TeUphmu  Co.^  lAmr 
ited  (1884),  L.  B.  18  Q.  B.  904 :  theqoestioD  was  whether  the 
Board  of  Works  for  a  particoUr  district  of  London  were  en- 
titled to  an  injunction  to  prevent  a  telephone  company  fit>m 
carrying  their  wires  diagonally  across  the  street,  at  the  level 
of  the  chimneys,  the  owners  of  the  houses  not  objecting  and 
there  bang  neither  a  nuisance  nor  appreciable  danger.  The 
injunction  was  allowed  by  the  lower  Court,  but  the  upper 
Court  held,  that,  as  the  Board  did  not  own  the  fee,  and  no 
nuisance  or  appreciable  injury  threatened,  the  decree  was 
erroneous  and  the  injunction  was  dissolved. 

VL 

It  has  been  generally  held  that  the  telephone,  like  the  tel- 
egraph, is  a  common  carrier,  and  is  bound  to  treat  all  alike. 
Perhaps  the  earliest  case  upon  this  particular  question  is  that 
of  Aineriean  Union  TeL  Co.  v.  Bdi  TeL  Co.  (1880),  24  Ambri- 
CAK  Law  Bboistke,  578 ;  where  the  telegraph  company  ap- 
plied to  the  telephone  company  for  an  instrument  to  be  placed 
in  its  office.  The  telephone  company  refused,  and  a  manda- 
mus was  asked  for  and  granted,  compelling  them  to  do  so. 
In  a  similar  case,  the  Court  said:  ^^The  defendants  are  a 
quasi'public  servant,  and  as  such  bound  to  serve  the  general 
public  on  reasonable  terms  and  with  impartiality.  They  are 
governed  by  the  principle  of  the  law  of  common  carriers :" 
Louisville  Transfer  Co.  v.  Am.  District  TeL  Co.  (1881) ;  24 
Ambbican  Law  Rbqister,  579.  In  Chesapeake  ^  P.  Td.  Co. 
V.  B.  ^  0.  Td.  Co.  (1886),  66  Md.  899,  holding  a  similar 
view,  the  Court  said :  ^^  The  telegraph  and  telephone  are  im- 
portant inBtrnments  of  commerce,  and  their  service  as  such 
has  become  indispensable  to  the  commercial  public.  They  are 
public  vehicles  of  intelligence,  and  they  who  own  or  control 
them  can  no  more  refuse  to  perform  impartially  the  functions 
that  they  have  assumed  to  discharge,  than  a  railway  company, 
as  a  common  carrier,  can  rightfully  refuse  to  perform  its  duty 
to  the  public.  They  may  make  and  establish  all  reasonable 
rules  and  regulations  for  the  government  of  their  offices  and 
those  who  deal  with  them ;  but  they  have  no  power  to  dis- 
criminate, and  while  offering  readily  to  serve  some,  refuse  to 
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senre  others^  The  law  requires  them  to  be  impartial  and  to 
senre  all  alike,  apoQ  oomplianoe  with  their  reasonable  rules 
and  r^ulationa." 

In  all  of  these  cases,  one  reason  why  telephone  companies 
ought  not  to  be  bound  to  furnish  rival  companies,  such  as  a 
telegraph  company,  the  use  of  their  instruments,  was,  that  to 
compel  them  to  do  so,  would  be  to  injure  their  rights,  lessen 
their  income,  and  that  their  instruments  were  protected  by 
patents  and  they  had  full  privileges  to  use  them  as  they  chose. 
Upon  this  point  Brewer,  J.  said :  ^  A  telephonic  system  is 
simply  a  system  for  the  transmission  of  intelligence  and  news. 
It  is,  in  a  limited  sense,  and  yet  in  a  strict  sense,  a  common 
carrier.  It  must  be  equal  in  its  dealings  with  all.  *  *  * 
The  moment  it  establishes  a  telephonic  system  here,  it  is  bound 
to  deal  equally  with  all  citizens  in  every  de{)artmeDt  of  busi- 
ness ;  and  the  moment  it  opened  its  telephonic  system  to  one 
telegraph  company,  that  moment  it  put  itself  in  a  position 
where  it  was  bound  to  open  its  system  to  any  other  telegraph 
company  tendering  equal  pay  for  equal  service."  Slate  ex  rel. 
Y.  BeU  Tel.  Co.  (1885),  U.  8.  C.  Ct  £.  Dist  Mo.,  24  Ameri- 
CAN  Law  Register,  573.  Treat,  J.,  dissented  on  the  ground 
that  the  license  from  the  patentee  forbade  the  company  to 
deal  with  any  other  than  the  Western  Union  Telegraph 
Company,  citing  American  B.  Tel.  Co.  v.  Conn.  Tel.  Co.  (1881), 
49  Conn.  852 ;  where  it  was  so  held,  and  a  mandamus  was 
refused. 

In  StaU  ex  rd.  v.  Bell  Td.  Co.  (1880),  86  Ohio  St  296,  a 
contract  between  a  telephone  company  and  the  owner  of  tele- 
phone instruments,  providing  for  discrimination  in  service 
rendered  to  difterent  telegraph  companies,  was  held  to  be  void 
as  against  public  policy,  as  declared  by  chapter  four  of  the  re- 
vised statutes  of  that  State.  The  same  decision  was  rendered  in 
Chesapeake  ^  P.  Td.  Co.  v.  B.  ^  0.  Td.  Co.^  by  the  Court  of 
Appeals  of  Maryland  (1887),  66  Md.  899 ;  and  BeU  Tel  Co.  v. 
Cbmm.  ex  rd.  Td.  B.  ^  0.  Td.  Co.j  by  the  Supreme  Court  of 
Pennsylvaniay  April,  1888. 
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vn. 

What  has  been  said  above,  in  reference  to  discrimina- 
tion against  rivals,  will  apply  equally  to  individuals.  A 
case  in  point  is  SUUe  v.  Nebraska  Td.  Co.  (1885),  17  Neb.  126 ; 
B.  a  24  American  Law  Bbgister,  268,  in  which  it  appeared 
that  in  the  year  1883  the  respondent  placed  an  instrument  in 
the  office  of  the  relator,  but  for  some  reason  fiiiled  to  furnish 
him  with  a  directory  of  its  subscribers  in  Lincoln  and  other 
various  cities  and  villages  within  its  circuit,  which  the 
relator  claimed  was  essential  to  the  profitable  use  of  the  tele- 
phone, and  which  it  was  the  custom  of  respondent  to  furnish 
its  subscribers.  Finally,  the  directory  was  furnished,  but  the 
relator  refused  to  pay  for  the  use  of  the  telephone  during 
the  time  the  respondent  was  in  default  with  the  directory. 
Neither  party  being  willing  to  yield,  the  instrument  was  re- 
moved, and  soon  afterwards  the  relator  applied  to  the  agent 
of  the  respondent,  and  requested  to  become  a  subscriber,  and 
have  an  instrument  placed  in  his  place  of  business,  which 
request  respondent  refused.  It  was  insisted  that  the  conduct 
of  the  relator  relieved  the  respondent  from  such  liability. 
The  Court  compelled  them  to  put  the  instrument  in  again, 
remarking :  ^*  We  cannot  see  that  the  relation  of  the  parties 
to  each  other  can  have  any  influence  upon  their  rights  and 
obligations  in  this  action.  If  relator  is  indebted  to  respondent 
for  the  use  of  its  telephone,  the  law  gives  it  an  adequate 
remedy  by  an  action  for  the  amount  due."  It  was  here  held 
that  mandamus  was  the  proper  action. 

vm. 

In  1885,  the  Legislature  of  Indiana  passed  a  law  limiting 
the  price  to  be  charged  to  three  dollars  per  month  where  one 
telephone  only  is  rented  by  one  person,  and  two  dollars  and 
fifty  cents  where  two  or  more  are  rented  to  same  individual. 
(See  infra.)  The  telephone  company,  on  several  difierent 
grounds,  claimed  that  the  law  was  unconstitutional. 

In  a  very  able  opinion,  the  Supreme  Court  of  that  State 
said :  ^*  It  is  first  and  most  earnestly  contended  that  as  the 
articles  used  by  the  company  as  above  are  under  the  Cou- 
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Btitotion  and  laws  of  the  United  States,  the  L^alatare  of  a 
State  has  no  power  to  limit  the  prioe,  use,  sale,  or  rental  value 
of  Buch  articles,  and  that  as  a  consequence,  all  Acts  of  a  State 
L^islature  of  the  class  to  which  the  one  before  us  belongs,  are 
boijerative  and  ineffectual  for  any  practical  purpose.  Con- 
ceding the  force  as  well  as  plausibility  of  many  of  the  argu- 
meuta  and  illustrations  used  by  counsel,  the  ready  and  indeed 
inevitable  answer  is  that  the  question  thus  presented  ought 
no  longer  to  be  regarded  as  an  open  question.  There  is  a  re- 
served and  at  the  same  time  well-recognized  power,  att*ectiug 
their  domestic  concerns,  remaining  in  all  the  States,  which 
the  government  of  the  United  States  cannot  and  seldom  has 
attempted  to  invade.  This  power,  so  varied  and  comprehen- 
sive that  an  exact,  definition,  as  applicable  in  all  its  phases, 
has  so  far  been  found  to  be  impracticable,  but  the  instances  in 
which  the  existence  of  such  a  power  has  been  judicially  recog- 
nized in  particular  casets  are  quite  numerous,  as  well  as  various 
in  their  application  to  our  complex  system  of  government. 
This  reserved  power  is  usually,  though  perhaps  not  always 
accurately,  denominated  the  police  power  of  the  State,  and 
embraces  the  entire  system  of  internal  State  regulation, 
having  in  view  not  only  the  preservation  of  public  order  by 
the  prevention  of  offences  against  the  State,  but  also  the  pro- 
motion of  such  intercourse  between  the  inhabitants  of  the 
State  as  is  calculated  to  prevent  a  conflict  of  rights  and  pro- 
mote the  interests  of  all:"  Hoeket  v.  State  (1886),  105  Ind.  250 ; 
s.  c.  25  American  Law  Beqistbr,  819.  A  month  later  a 
second  case  came  before  the  same  court  and  was  decided  in 
the  same  manner:  Hoeket  v.  State  (1886),  Id.  599.  And  on 
March  23, 1886,  the  same  court  decided  {Certtral  Union  TeL 
Co.  V.  Siate  ex  reL)  that  the  right  to  the  use  of  a  telephone 
and  service,  at  rates  fixed  by  the  Legislature,  might  in  a 
proper  case  be  enforced  by  a  writ  of  mandamus. 


Parties  can  only  compel  permission  to  use  an  instrument 
90  long  as  they  use  it  in  a  proper  manner,  obeying  all  reason- 
able mles.  In  a  case  where  one  of  the  rules  was  that  no  im- 
proper language  should  be  used,  and  the  user  becoming  ex- 
asperated at  a  reply  of  the  operator,  when  attempting  to  call 
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up  some  one,  said  to  the  operator :  ^  If  yoa  don't  get  the 
party  I  want,  yon  oan  shut  up  your  damned  old  telephone," — 
this  was  held  to  be  improper  language,  and  the  company  were 
justified  in  refusing  the  complainant  longer  use  of  the  instru- 
ment The  Court  say :  ^  If  indecent  or  rude  or  improper  lan- 
guage was  permitted,  evil  and  ill-disposed  persons  would  have 
it  in  their  power  to  use  it  as  a  medium  of  insult  to  others, 
and  perchance  by  some  accident,  such  as  the  crossing  of  wires, 
or  by  a  species  of  induction,  the  same  communication  might 
be  launched  into  the  midst  of  some  &mily  circle  under  very 
mortifying  circumstances.  The  management  of  the  telephone 
requires  the  observation  of  common  propriety  in  the  use  of 
language,  because  in  many  cases  the  operators  at  the  exchange 
are  refined  and  well  disposed  females.  In  fact,  all  operators, 
whether  male  or  female,  have  a  right  to  be  respected,  and  be 
protected  from  insult  and  annoyance.  Society  demands  the 
conduct  of  all  business  with  decency  and  propriety.  Field 
on  Corp.,  669-70.^'  There  was  a  dissenting  opinion  in  this 
case  in  which  the  judge  held  the  language  not  improper  under 
the  circumstances:  Fugh  v.  City  and  Suburban  TeL  Co.j  9 
Bull.  104  (Cm.  Dist  Court,  Ohio> 


Some  new,  intricate,  and  very  interesting  questions  are  cer- 
tain to  arise  by  the  use  of  the  telephone.  But  one  has  yet  re- 
ceived the  attention  of  a  Supreme  Court  and  that  was  decided 
by  a  divided  Court :  Sullivan  v.  KuykendaU  (1885),  82  Ky. 
483 ;  8.  c.  24  American  Law  Bboister,  442.  In  this  case, 
Sullivan,  desiring  to  talk  over  the  telephone  with  Euyken- 
dall,  asked  the  operator  to  call  him,  and  the  operator  there- 
upon had  a  conversation  with  E.,  reporting  to  S.,  who  was 
standing  by,  what  K.  said  as  it  came  over  the  wire.  In  a 
subsequent  action  between  S.  and  E.,  it  was  held  that  the 
former  might  prove  by  himself  and  others  what  the  operator 
reported  to  him  as  coming  from  E.,  the  operator  being  called 
and  not  remembering  the  conversation. 

This  doctrine  was  violently  disputed  in  a  dissenting  opinion 
by  Pbtoe,  J.,  and  in  a  note  by  M.  D.  Ewsll. 

William  M.  Bockxl. 

Bpringfldd,  O. 
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The  Btatates  of  the  various  States  and  territories  relating 
directly  to  telephone  companies  are  subjoined.  The  statutes 
relating  to  the  telegraph  extend  also  to  the  telephone  {supra)^ 
but  are  too  numerous  tor  citation  here. 

The  State  of  Alabama  has  enacted  (Code  of  1887)— 

(  454.  There  shaU  also  be  assessed  bj  the  assMsor  in  each  count/,  for  taxa- 
tion, the  foUowing  subjects  at  the  foUowing  rates : — 

6.  On  the  gross  amount  of  the  receipts  by  an/  and  every  telegraph,  tele- 
phone, and  express  company,  derived  from  the  business  done  by  it  in  this 
State,  at  the  rate  of  two  dollars  on  the  hundred  dollars. 

I  508.  The  president,  secretary,  or  manager  of  ewery  telephone  company, 
owning  or  operating  lines,  must  annually,  on  or  before  the  first  day  of  May, 
make  under  oath  to  the  assessor  of  the  county  in  which  such  instruments  are 
kcated,  or  such  lines  are  operated,  a  return  of  the  property,  and  receipts  re- 
quired by  this  article  to  be  made  by  the  officers  or  agents  of  telegraph  compa- 
nies to  the  auditor ;  and  in  case  such  return  is  not  made  by  any  company 
within  the  required  time  the  assessor  must  ascertain,  from  the  best  information 
be  can  obtain,  the  amount  and  value  of  such  property,  and  the  amounts  of 
such  receipts ;  and  on  the  property  and  receipts  so  returned  or  ascertained, 
the  assessor  shall  assess  the  taxes  against  such  company  ;  and  when  there  has 
been  a  failure  on  the  part  of  any  company  to  make  a  return  of  such  property 
and  receipts  within  the  required  time,  the  assessor  shall  add  to  the  assessment 
against  such  company  a  penalty  of  fifty  per  cent,  on  the  amount  thereof.  Such 
assessment,  as  well  as  the  assessment  of  other  taxable  property  of  such  com- 
pany in  the  county,  must  be  entered  by  the  assessor  in  the  book  of  assess- 
ments. 

i  504.  The  president,  secretary,  auditor,  or  managing  agent  in  this  State  of 
every  telegraph  company  whose  line,  or  any  part  thereof,  is  within  the  State, 
must  annually,  on  or  before  the  first  day  of  April  of  each  year,  make,  under 
oath,  to  the  auditor,  a  return  of  the  number  of  miles  of  telegraph  wire  in  the 
State  belonging  to  such  company,  and  the  value  thereof,  and  the  number  of 
poles,  batteries,  instruments,  and  articles  of  all  kinds  in  the  State  connected 
with  its  business,  and  the  value  thereof,  specifying  the  several  counties  in 
which  such  property  is  situated,  and  the  value  of  the  property  situated  in 
each  of  such  counties,  and  also  the  gross  receipts  of  such  company  from  its 
business  done  in  the  State  during  the  preceding  year ;  and  if  any  of  such  com- 
panies, its  officers,  or  agents  fail  to  make  such  return  within  the  time  specified, 
the  auditor  must  ascertain  such  items  of  property,  values,  and  receipts  from 
the  best  information  he  can  obtain. 

§  3219.  A  telegraph  or  telephone  company,  incorporated  under  the  laws  of 
another  State,  proposing  to  extend  connecting  lines  into  this  State,  may  ao- 
qnire  an  easement  for  the  uses  and  purposes  of  such  connecting  lines,  and 
may  pursue  the  mode  of  proceeding  prescribed  in  this  article. 

[That  is,  for  the  condemnation  of  lands  for  public  uses.] 
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Arkansas  has  enacted  (Digest,  1888) — 

(  5645.  QMf  telephone,  bridge,  street  imilroad,  MTingi  ImuiIcb,  mntnal  loan, 
building,  transportation,  oonstmotion,  and  all  other  oompanies,  corporations, 
or  aasooiations,  inoorporated  under  the  laws  of  this  State,  or  under  the  laws  of 
any  other  State,  and  doing  business  in  this  State,  other  than  insurance  com- 
panies and  the  oompanies  and  corporations  whose  taxation  is  in  this  Act  spe- 
cifieallj  provided  for,  in  addition  to  their  property  required  b/  this  Act  to  be 
listed,  shall,  through  their  president,  secretar/,  principal  accounting  officer, 
or  agent  annualljr,  during  the  month  of  March,  make  out  and  deliver  to  the 
assessor  of  the  countj  where  said  oompanjr  or  corporation  is  located  or  doing 
business,  a  sworn  statement  of  the  capital  stock,  setting  forth  particularly : — 

Fh-at.  The  name  and  the  location  of  the  company  or  association. 

Seoimd.  The  amount  of  capital  stock  authorised,  and  the  number  of  shares 
into  which  such  capital  stock  is  divided. 

Third.  The  amount  of  capital  stock  paid  up,  its  market  value,  and  if  no 
market  value,  then  the  actual  value  of  the  shares  of  stock. 

Fomrtk,  The  total  amount  of  all  indebtedness,  except  indebtedness  for  cur- 
rent expenses,  excluding  from  such  indebtedness  the  amount  paid  for  the 
purchase  or  improvement  of  the  propertj. 

fXfth.  True  valuation  of  all  the  tangible  property  belonging  to  such  company 
or  corporation ;  such  schedule  shall  be  made  in  conformity  to  such  instructions 
and  forms  as  may  be  prescribed  by  t&e  auditor  of  public  accounts. 

§  5646.  The  assessor  shall  annually,  at  least  ten  days  before  the  twenty-eighth 
day  of  February,  deliver  to  the  president,  secretary,  accounting  officer,  or 
agent  of  any  such  company,  corporation,  or  association  located  in  or  doing 
business  in  such  county,  a  notice  in  writing  to  return  such  schedule  by  the 
twenty-first  day  of  March  next  ensuing.  Any  president,  secretary,  principal 
accounting  officer,  or  agent  of  any  such  oompanies  or  corporations,  upon  whom 
such  notice  shall  have  been  served,  wilfully  n^lecting  or  refusing  to  make 
such  return  by  the  twenty-first  day  of  March  next  ensuing,  after  delivery  of 
said  notice,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars,  or  imprisoned  not  exceed- 
ing three  months,  or  both,  and  the  assessor  shall,  fh>m  the  best  information  he 
can  obtain,  make  out  and  enter  upon  the  proper  assessment-roll  a  list  with 
the  valuation  of  all  tangible  and  intangible  property  belonging  to  such  de- 
faulting company  or  corporation  subject  to  taxation  by  the  provisions  of  this 
Act,  with  fifty  per  cent,  penalty. 

CoDDecticut  has  enacted  (Gen.  Stat,  Revision  of  1887) — 

§  3943.  No  person  or  corporation  building  and  maintaining  telegraph,  tele- 
phone, or  electric  light  or  power  wires  or  fixtures,  or  electrical  wires,  conduc- 
tors, or  fixtures  of  any  kind  in  this  State,  shall,  by  reason  of  any  occupation 
or  use  of  any  buildings  or  lands  for  the  support  of  the  wires  of  said  person  or 
company,  or  by  reason  of  said  wires  passing  over  or  through  any  buildings  or 
lands,  acquire  by  the  continuance  of  such  use  or  occupation,  any  prescriptive 
right  to  so  occupy  or  use  the  same. 

(  3944.  Bvery  telegraph  or  telephone  company  may  maintain  and  construct 
lines  of  telegraph  or  telephone  upon  any  highway,  or  across  any  waters  in  this 
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8Ute,  hj  tlM  maintenuiM  and  erection  of  the  aaeeeufy  flztomi  inolnding 
poets,  pure,  or  abntmenta  for  Basteining  wires  ;  bot  the  smme  shmll  not  be  so 
eoDstracted  as  to  inoommode  the  pabUc  travel  or  navigation,  nor  to  injure  anj 
tree  withont  the  consent  of  the  owner ;  nor  shall  such  oompanjr  construct  anj 
bridge  across  anj  waters ;  and  said  lines  shall  be  personal  property. 

§  3945.  No  telegraph,  telephone,  or  electric  light  companj  or  association, 
nor  any  company  or  association  engaged  in  distribating  electricity  by  wires  or 
similar  eondoctors,  or  in  using  an  electric  wire  or  conductor  for  any  purpose, 
may  hereafter  exercise  any  powers  which  may  have  been  conferred  upon  it  to 
erect  or  place  wires,  conductors,  fixtures,  structures,  or  apparatus  of  any  kind 
orer,  on,  or  under  any  highway  or  puUic  ground,  or  to  change  the  location  of 
the  same,  without  the  consent  of  the  adjoining  proprietors,  or  in  case  such 
consent  cannot  be  obtained,  without  the  consent  in  writing  of  two  of  the 
County  Commissioners  of  the  connty  in  which  it  is  desired  to  exercise  such 
powers,  which  shall  be  given  only  after  a  hearing  upon  due  notice  to  such 
proprietors ;  and  the  fees  of  such  commissioners  shall  be  paid  by  such  com- 
pany. 

§  3946.  The  selectmen  of  any  town,  the  oonmion  council  of  any  city,  and  the 
warden  and  burgess  of  any  borough  shall,  subject  to  the  provisions  of  the 
preceding  section,  within  their  respective  jurisdictions,  have  full  direction  and 
control  over  the  placing,  erection,  and  maintenance  of  any  such  wires,  con- 
ductors, fixtures,  structures,  or  apparatus,  including  the  re-locating  or  re- 
moval of  the  same,  and  including  the  power  of  designating  the  kind,  quality, 
and  finish  thereof,  and  may  make  all  orders  necessary  to  the  exercise  of  such 
power  of  direction  and  control,  which  orders  shall  be  in  writing  and  recorded 
in  the  records  of  their  respective  communities,  but  shall  be  subject,  neverthe- 
less, to  the  right  of  appeal  by  said  company  to  a  judge  of  the  Superior  Court, 
who,  after  a  hearing,  upon  due  notice  to  all  parties  in  interest,  shall,  as 
speedily  as  possible,  determine  the  matter  in  question,  and  affirm,  modify,  or 
revoke  said  order. 

§  3947.  Any  judge  of  the  Superior  Court  may  at  any  time  make  any  proper 
order  with  reference  to  the  erection,  placing,  or  maintaining  of  any  such  wires, 
conductors,  fixtures,  structures,  or  apparatus,  including  the  relocating  and 
removal  thereof,  and  may  review  any  decision  of  the  County  Commissioners 
rendered  under  the  provisions  of  section  3945,  upon  the  application  of  the 
State's  Attorney  of  that  jurisdiction,  or  of  any  party  interested,  upon  a 
hearing,  after  due  notice  to  all  parties  concerned. 

§  3948.  Any  judge  of  the  Superior  Court  may,  upon  the  application  of  any 
party  interested,  and  after  due  notice,  unless  the  application  has  been  unreason- 
ably delayed,  appoint  three  disinterested  persons  to  make  a  written  appraisal 
of  all  damages  which  may  be  due  to  any  person  by  reason  of  anything  which 
may  have  been  done  under  any  or  all  of  the  four  preceding  sections ;  and  said 
appraisal,  when  approved  by  such  judge,  shall  be  returned  to  and  recorded  by 
the  clerk  of  the  Superior  Court  in  the  county  where  the  cause  ot  action  arose, 
and  therenpon  the  sum  specified  therein  shall  be  paid  immediately  by  the  com- 
pany to  the  party  entitled  to  the  same ;  or  the  judge  may  order  the  same  to  be 
paid  immediately  into  the  hands  of  said  clerk,  to  be  delivered  by  him  on  demand 
to  said  party ;  and  the  ooata  of  such  prooeeding  shall  be  taxed  by  said  judge 
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and  paid  bj  Mid  oompuij,  and  he  naj  Imim  «z«eatioB  tlMNiir  and  for  iiidi 
dAiaages. 

§  3940.  When  it  ihall  be  neceeiery  to  out  or  oUmtwIm  dieoomieot  the  viiee 
of  telegraph,  telephone,  electric  light,  or  other  eompeay  or  aaeocijition  herein- 
before referred  to,  or  to  remoTO  them  from  the  poles  or  flztorM  to  which  thej 
majr  be  attached  for  the*  transportation  of  anj  objects  on  the  highwaja  or  npon 
anj  waterwaja,  an j  person  ma j  do  so,  exercising  reasonable  care  therein ;  jtro- 
vkimit  that  before  doing  so  he  shall  leaye  a  statensent,  in  writing,  particnlarlj 
describing  the  time  when  and  the  place  where  he  wishes  to  disconnect  snch 
wires,  at  the  oflce  of  such  companj,  if  anj  there  be  in  the  town  where  each 
place  is  situated,  twentj-foor  hours  before  the  time  so  stated ;  and  if  such 
compan/  has  no  oflce  in  the  same  town,  he  shall  send  such  statement  to 
its  office  nearest  to  the  place  named  therein  bj  putting  it  into  the  post  oflce, 
properlj  directed  and  stamped,  three  dajrs  before  the  time  stated  therein. 

i  3851.  The  stockholders  of  everj  telegraph,  telephone  or  electric  light  or 
power  company,  organised  under  the  laws  of  this  State,  shall  be  Jointly  and  sot- 
erallj  liable  for  the  payment  of  all  its  debts  contracted  during  the  time  of  their 
holding  stock  therein,  to  the  extent  of  twenty-fire  per  cent«  of  the  amount  of 
stock  held  by  them  respectirely,  if  a  Judgment  thereon  shall  hare  been  ob- 
tained by  the  claimant  against  the  company,  and  an  execution  thereon  shall 
hare  been  returned  unsatisfied,  or  if  such  company  shall  be  dissolred. 

§  3952.  Telegraph  or  telephone  companies  shall  receire  dispatches  from  any 
person,  and  for  other  telegraph  or  telephone  lines,  and  shall  transmit  them  in 
the  order  of  time  in  which  they  are  receired,  on  payment  of  their  usual 
charges,  under  the  penalty  of  one  hundred  dollars  for  erery  n^lect  so  to  do, 
to  be  recorered  with  costs  by  the  party  aggriered  ;  but  arrangements  may  be 
made  with  publishers  of  newspapers  for  the  transmission  of  news  out  of  ita 
general  order,  and  all  communications  for  officers  of  Justice  shall  take  pre- 
cedence of  all  other  dispatches. 

(  3954.  The  mortgage  by  any  telegraph  or  telephone  company  to  secure  its 
bonds,  or  other  evidences  of  indebtedness  of  all  or  any  part  of  its  lines,  appli- 
ances, machines  or  nukchiiiery,  whether  owned  by  it  at  the  date  of  said  mort- 
gage, or  those  thereafter  to  be  acquired  by  it.  or  both,  ahall  be  ralid  and 
effectual  as  respects  all  the  property  therein  included  as  aforesaid,  and  may 
be  foreclosed  in  the  same  manner  as  mortgages  of  real  estate,  and  the  record 
thereof,  in  the  office  of  the  secretary  of  the  State,  shall  be  a  sufficient  record 
and  notice  to  protect  the  title  under  the  mortgage,  notwithstanding  such 
company  may  remain  in  poasession  of  all  or  any  part  of  the  mortgaged  pro- 
perty. 

Dakota  has  enacted  (Compiled  Laws,  1887) — 

§  3025.  There  is  hereby  granted  to  the  owners  of  any  telegraph  or  tdephcne 
lines  operated  in  this  Territory,  the  right  of  way  orer  lands  and  real  property 
in  this  Territory,  and  the  right  to  use  public  grounds,  streets,  alleys,  and 
highways  in  this  Territory,  subject  to  the  control  of  the  proper  municipal 
authorities  as  to  what  grounds,  streets,  alleys,  or  highways  aaid  lines  shall  mn 
over  or  across,  and  the  place  the  poles  to  support  the  wires  are  located ;  the 
right  of  way  orer  real  property  granted  in  this  Act  may  be  acquired  in  the 
aame  manner  and  by  like  proceedings,  as  provided  for  railroad  oorporationa. 
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niinois  has  enacted  by  a  law  in  foroe  from  July  1, 1888 
(Laws,  p.  178 ;  Rev.  Stat.  6th  ed.  p.  1471)— 

(  1.  It  shall  be  lawful  for  anj  penon  or  penoot  liying  on  tho  line  of  mj 
public  highway,  etreet,  or  alley,  oatside  of  any  inoorporated  city,  village,  or 
town  in  this  State,  or  on  any  prirate  road  leading  to  such  highway,  street,  or 
alley,  to  construct,  operate  and  maintain  a  line,  or  lines,  of  telegraph  or  tele- 
phone extending  from  house  to  house,  as  the  parties  interested  in  the  con- 
struction of  such  lines  may  desire. 

(  2.  For  the  purpose  of  constructing  and  maintaining  such  lines  of  telegraph 
or  telephone,  the  parties  in  interest  may  set  the  necessary  poles  or  posts  on 
which  to  place  the  wires  and  insulators  of  such  lines,  in  any  of  the  public 
streets,  highways,  or  alleys,  or  in  any  private  road  leading  to  such  highways, 
stn*eta,  or  alleys  outside  of  the  incorporated  cities,  villages,  or  towns  in  this 
State,  along  which  such  lines  may  pass  ;  provided^  such  poles  or  posts  shall  be 
placed  along  the  boundaries  of  such  highways,  streets,  or  alleys,  at  such  dis- 
tances therefrom  as  the  authorities  having  control  thereof  may  direct ;  and 
prodded Jurtkeff  that  the  wires  necessary  for  such  lines  shall  not  be  less  than 
fifteen  feet  above  the  ground  along  such  boundaries,  and  not  less  than  twenty 
feet  at  any  public  or  private  crossing,  and  shall  be  so  placed  as  not  in  any 
manner  to  interfere  with  such  crossing. 

§  3.  Any  person  who  shall  unlawfully  and  intentionally  injure,  molest,  or 
destroy  any  of  said  lines,  or  the  material  or  property  belonging  thereto,  or 
shall  in  any  manner  interfere  with  the  proper  working  of  such  lines,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  punished  by  a 
flne  not  exceeding  one  hundred  dollars ;  said  fine  to  be  recoverable  in  any  Court 
having  jurisdiction  of  the  same ;  provided,  that  prosecution  under  the  forego- 
ing provision  of  this  section  shall  not,  in  any  manner,  prevent  a  recovery  by 
the  person  or  persons  entitled  thereto,  of  the  amount  of  damages  done  to  such 
lines. 

Illinois  has  also  enacted,  by  a  statate  in  force  from  July  1, 
1887  (Laws,  p.  298;  Rev.  Stat.  6th  ed.  p.  1472),  that— 

§  1.  Whenever  any  wire,  pole,  or  cable  used  for  any  telegraph,  telephone, 
electric  light,  or  other  electric  purpose,  or  for  the  purpose  of  communication, 
is  or  shall  be  attached  to,  or  does  or  shall  extend  upon  or  over  any  building 
or  land,  no  lapse  of  time  whatever  shall  raise  a  presumption  of  any  grant  of, 
or  justify  a  prescriptive  right  to,  such  attachment  or  extension. 

Indiana  has  enacted,  by  a  statate  in  foroe  from  April  7, 
1881  (Rev.  Stat  ed.  1888,  chap.  48,  §§  4181,  4192)— 

§  1.  Any  number  of  persons  may  form  themselves  into  a  corporation  for  the 
porpoee  of  establishing,  maintaining,  and  operating  telephones,  telephone 
lines,  and  telephone  exchanges  within  the  State  of  Indiana,  liy  complying  with 
the  reqniranents  of  this  Act. 

§  2.  They  shall  join  in  the  execution  of  articles  of  association,  setting  forth 
the  name  assumed,  the  counties  or  places  within  which  such  company  proposes 
to  estafalishy  maintain,  and  operate  tetophones  and  telephone  exehanges,  the 
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■mooni  of  capital  atook,  and  the  Bumbar  of  ihaNa  into  which  it  ia  divided. 
The  atoekholden  who  inoorporate  aooh  aasoeiatioii  shall  eaoh  sign  aneh  artU 
oleii,  giTing  hia  place  of  residence  and  the  amoant  of  stock  snbsoribed  tot  hf 
him,  flTo  of  whom  (if  there  be  so  manj  signers)  shall  acknowledge  the  ezeoa- 
tion  of  sudh  articles  before  some  oflcer  authorised  to  take  acknowledgments  of 
deeds,  and  the  articles  shall  therenpon  be  recorded  in  the  oflce  of  the  Secre- 
tarj  of  SUte. 

$  3.  As  soon  as  snch  aiiioles  are  filed  for  record  in  the  oiftce  of  the  Seoretarj 
of  Btate,  snch  companj  shall  be  deemed  and  held  to  be  a  corporation,  lijr  the 
name  specified  in  the  articles  of  association,  and  in  its  corporate  name  shall  be 
capable  of  suing  and  being  sued,  pleading  and  being  impleaded,  defending 
and  being  defended,  in  anj  Court  of  competent  Jurisdiction. 

§  4^  The  stockholders  shall  elect,  from  among  their  number,  not  less  than 
three  nor  more  than  nine  directors,  a  majoritj  of  whom  shall  be  residents  of 
this  State,  who  shall  hold  oflce  for  one  year  and  until  their  successors  are 
elected.  Notice  of  the  election  of  directors  shall  be  given  bjr  publication,  for 
two  weeks  sucoessivelj,  in  some  newspaper  published  in  the  county  in  which 
the  principal  office  is  located. 

§  5.  The  principal  office  of  said  company  shall  be  maintained  in  this  State. 
The  board  of  directors  shall  organise  within  ten  days  after  said  election,  by 
choosing  one  of  its  members  president  (who  may  also  be  superintendent),  and 
a  secretary  and  a  treasurer  (which  two  offices  may  be  filled  by  the  same  pes- 
son),  and  such  other  officers  as  may  be  necessary. 

§  6.  The  board  of  directors  shall  adopt  by-laws  for  the  goremment  of  the 
corporation  and  management  of  its  business ;  and  shall  cause  to  be  kept  a  fuU 
and  complete  record  of  its  proceedings,  in  a  book  provided  for  that  purpose ; 
and  such  record,  or  copies  duly  proved,  may  be  read  in  evidence  when  the 
interests  of  the  corporation  are  conoemed. 

$  7.  Snch  company  may  have  a  common  seal,  which  may  be  altered  at 
pleasure,  and  shall  have  power  to  acquire,  by  purchase  or  otherwise,  and  hold 
and  convey,  such  real  and  personal  estate  as  may  be  proper  for  the  purpose  of 
erecting  and  maintaining  its  lines  of  telephone  and  the  appliance^  and  build- 
ings requisite  for  its  business ;  and  shall  have  the  right  to  acquire  such  real 
estate  and  rights  of  way  as  may  be  necessary  for  its  business,  under  the  writ 
of  assessment  of  damages,  as  fully  as  if  the  Act  in  relation  to  said  writ  were 
incorporated  in  this  Act  and  made  i>art'of  the  same.  The  life  of  a  corporation 
organized  under  this  Act  shall  be  limited  to  fifty  years. 

§  8.  Any  telephone  company  organised  under  this  Act  shall  have  power  to 
lease,  or  attach  to  other  telephone  lines  or  exchanges  by  lease  or  purchase. 

§  9.  A  railroad  company  may  become  a  stockholder  in  any  telephone  or  tele- 
phone exchange  company. 

§  10.  A  telephone  company  shall  not  be  liable  for  errors  in  messages  or  oom- 
munications,  except  when  such  messages  or  communications  are  transmitted 
under  contract  directly  by  the  agents  or  employ^  of  the  company ;  nor  shall 
it  be  liaUe  for  any  special  damage  sustained  by  a  fsilure  of  its  instruments  to 
work,  beyond  a  rebate  of  the  rent  charged  for  the  time  such  instruments  fidled 
to  work. 

§  11.  The  board  of  directors  shall  have  power  to  make  aasessments,  ttom 
time  to  time,  on  the  stock  to  the  extent,  in  the  aggregate,  of  its  fooe  value. 
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for  the  puipoM  of  repairing  or  oztendlng  its  lines ;  end  it  mej  eleo,  with  the 
eonsent  of  a  majoritj  of  the  stoekholden,  inoreaee  the  eepital  stock  for  the 
purpose  aforesaid.  It  maj  also,  in  its  hjr-laws,  determine  the  manner  in  whieh 
the  stock  of  the  oompanj  shall  be  held  and  assigned. 

§  12.  Eyerj  stockholder  shall  be  liable  in  his  individiial  capadtj,  for  anj 
contract^  debt,  or  engagement  of  sneh  oompaajr  to  an  amoont  OTor  and  above 
his  stocky  equal  to  the  fooe  Taloe  of  his  stock. 

Indiana  has  also  enacted  by  a  statute  in  force  from  Febni- 
ary  13,  1888  (Laws,  p.  9;  Rev.  Stat  ed.  1888,  chap.  48, 
I  4192,  d.):— 

§  1.  Anj  operator,  derk,  senrant,  messenger,  or  emplojA  of  anj  telephone 
companj  doing  business  in  this  Stale,  who  discloses  the  contents  of  anj  dis- 
patch, or  message,  or  an/  conversation  had  between  persons  while  nsing  the 
line  of  an/  telephone  oompan/,  except  to  a  Court  of  Justice,  or  to  a  person 
entitled  to  know  the  same,  shall  be  fined  not  more  than  Uto  hundred  dollafs, 
nor  less  than  ten  dollan. 

JoHK  B.  Uhlb. 

(To  be  continued.) 
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High  Court  of  Appeals. 

BUTLER  V.  THB  MANCHESTER,  SHEFFIELD,  AND  LINGOLNSHIRB 

RAILWAY  COMPANY. 

Where  a  bj-law  of  a  railway  companj  proTides  that  a  passenger  failing  or 
refusing  to  show  or  deliver  up  his  ticket,  when  requested  by  a  duly  author- 
ized agent  of  the  company,  shall  be  required  to  pay  his  fare  from  the  station 
whence  the  train  started,  but  such  by-law  makes  no  provision  for  enforcing 
this  requirement,  a  passenger  who  has  bought  a  ticket  on  condition  of  com- 
pliance with  the  by-laws,  and  has  lost  it,  cannot  be  removed  from  the  train 
lor  refusing  to  comply  with  such  by-law. 

The  right  to  remove  a  passenger  for  non-compliance  with  such  a  by-law  can- 
not be  implied  as  part  of  the  contract  of  carriage. 

SembUj  per  Lord  Sshxr,  M.  R.,  that  the  by-law  in  question  is  not  resson- 
aUe. 

StmUe,  per  Lopbs,  L.  J.,  that  no  regulation  providing  for  removal  of  a  pas- 
senger from  a  train,  for  non-compliance  with  such  a  by-law,  could  be  framed. 

Appeal  from  a  judgment  of  Mavisty,  J.,  id  the  Qaeen's 
Bench  Division,  at  the  trial  of  an  action  for  assaalt. 

The  plaintiff  had  taken  a  ticket  from  Sheffield  to  Manches- 
ter and  back,  the  ticket  being  marked,  *' subject  to  the 
conditions  contained  in  the  company's  time-tables  and  adver- 
tisements." One  of  these  conditions  was  a  by-law  stating 
Vol.  xxxvii.— e 
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that  any  passenger  refasing  to  abow  or  deliver  op  his  ticket, 
when  requested  by  the  duly  aathorized  servant  of  the  company, 
shoald  be  required  to  pay  the  fitre  from  the  station,  whence 
the  train  originally  started,  to  the  end  of  the  jonmey.  Other 
by-laws  provided  that  persons  intoxicated,  or  nsing  bad  lan- 
guage, or  smoking  in  carriages  not  provided  for  that  purpose, 
should  be  removed  from  the  company's  carriages.  On  his  re- 
turn journey,  just  before  reaching  Sheffield,  the  plaintiff  was 
requested  to  produce  the  return-half  of  his  ticket,  but  could 
not  do  so,  having  lost  it.  He  declined  to  pay  the  ordinary 
fare  from  Manchester,  and  offered  his  name  and  address.  He 
refused  to  alight  from  the  carriage,  .and  was  removed  by 
force.  Manistt,  J.,  gave  judgment  for  the  defendants,  hold- 
ing it  to  be  an  implied  term  of  the  contract  that,  if  the  pas- 
senger failed  to  produce  his  ticket,  his  right  to  be  carried 
ceased,  and  that  he  might  be  removed  from  the  carriage. 

Waddy^  Q.  C,  and  Lawson  WaltoUj  for  the  plaintiff. 

Loekwoodj  Q.  C,  and  Cyril  Dodd^  for  the  defendants. 

Lord  Eshsb,  M.  B.  In  this  case  the  plaintiff,  who  was  a 
passenger  by  the  defendants'  railway,  had  paid  for  a  ticket, 
but  had  lost  it.  At  a  certain  stage  of  the  journey  he  was 
asked  to  produce  his  ticket,  and,  not  being  able  to  do  so,  was 
told  that  he  must  pay  the  ordinary  third  class  fare  from 
Manchester  to  Sheffield.  He  refused  to  do  so,  and  thereupon 
the  defendants'  servants  assumed  the  power  of  pulling  the 
plaintiff  forcibly  out  of  the  railway  carriage  in  which  he  was 
travelling.  The  plaintiff  brings  an  action  of  assault  against 
the  defendants  for  this  action  of  their  servants ;  and  the  de- 
fendants assert  that  they  were  justified  in  removing  the 
plaintiff  from  their  carriage  by  force,  using  no  more  force 
than  was  necessary  for  the  purpose  of  overcoming  his  resist- 
ance. The  defendants  put  it  that  the  plaintiff  was  unlawfully 
upon  their  premises,  and  it  is  admitted  that  the  all^atioa 
that  he  was  so  is  material  to  their  defence.  The  question, 
therefore,  is  whether  it  is  true  that  he  was  unlawfully  on 
their  premises.  I  do  not  think  that  is  made  out.  What  is 
the  nature  of  the  relation  between  the  plaintiff*  and  the  de- 
fendants ?    It  is,  as  it  appears  to  me,  a  contractual  relation. 
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It  was  alleged  that  the  contract  was  for  a  right  to  go  on  the 
defendants'  land  in  the  nature  of  an  easement,  but  that,  there 
being  no  grant  of  an  easement  under  seal,  there  was  only  a 
license  given  by  the  defendants  to  go  on  their  premises,  which 
they  could  revoke     All  I  will  say  with  regard  to  that  con- 
tention is  that,  though  it  may  have  been  quite  right  for  the 
defendants'  counsel  to  suggest  the  point,  it  seems  to  me, 
when  considered,  to  be  contrary  to  good  sense.    To  say  that 
a  passenger  by  railway  from  London  to  Liverpool  is  to  have 
an  easement  all  over  the  line  between  those  places  seems  to 
me  really  ridiculous ;  and  the  absurdity  of  such  a  view  of  the 
case  becomes  greater  when  we  remember  that  companies  often 
contract  to  convey  passengers  over  the  lines  of  other  compa- 
nies.   It  seems  to  me,  therefore,  that  the  considerations  upon 
which  the  case  of  Wood  v.  LeaiMter  (1845),  18  M.  L  W.  838, 
turned  are  not  applicable  in  this  case.    The  Contract  between 
the  plaintifiB  and  defendants  really  is  that,  on  his  paying  the 
fare  for  the  journey,  they  will  carry  him  in  their  carriage  on 
the  journey,  for  which  he  has  so  paid  the  fare,  using  due  care 
for  his  safety  w*hile  so  doing.     That  contract  may  be  subject 
to  conditions  by  reason  of  notice  given  to  that  efiect  upon  the 
ticket  incorporating  such  conditions.     In  this  case  it  is  said 
that  the  ticket  referred  to  certain  conditions,  and  thereby  in- 
corporated them  into  the  contract.     The  only  conditions 
which  can  be  alleged  to  be  so  incorporated  into  this  contract 
are  the  by-liiws  and  regulations  which  the  company  made  in 
pursuance  of  the  authority  given  them  for  that  purpose  by 
statute.     They  can  only  make  by-laws  and  regulations  in 
pursuance  of  their  statutory  powers,  and  accordingly  we  find 
that  they  assume  to  make  certain  by-laws  and  regulations  as 
reqitired  under  Railways  Clauses  Consolidation  Act,  1845, 
viz :  under  the  seal  of  the  company  and  with  the  approval  of 
the  Board  of  Trade,  and  such  regulations  are  the  only  condi- 
tions which  can  be  looked  on  as  incorporated  by  reference, 
by  this  ticket.    One  of  such  by-laws  and   regulations  pro- 
vides that,  ^  Every  passenger  shall  shew  and  deliver  up  his 
ticket  to  any  duly  authorized  servant  of  the  company  when 
required  to  do  so  for  any  purpose ;  and  any  passenger  travel- 
ling without  a  ticket,  or  failing  or  refusing  to  shew  or  deliver 


84  I  BUTLBB  V.  M.,  8.,  k  L.  RAILWAY  GO. 

op  his  ticket  aa  aforesaid,  shall  be  reqaired  to  pay  the  fare 
from  the  station,  whence  the  train  originally  started,  to  the 
end  of  his  joamey."  I  do  not  think  it  is  necessary  for  the 
purposes  of  this  case  to  discuss  the  question  whether  that  is  a 
valid  or  reasonable  r^ulation,  or  how  &t  the  plaintift*  would 
be  bound  by  it  if  unreasonable.  It  would  seem,  if  the  decision 
in  Saunders  v.  South  Eastern  Ry.  Co.  (1880),  L.  R.  5  Q.  B.  D. 
456,  be  correct,  not  to  be  reasonable.  Whenever  it  becomes 
necessary  we  must  deal  with  that  question,  but  I  think  we 
may,  for  the  present  purpose,  assume  that  the  condition  is 
reasonable.  The  effect  of  it  is  that  the  passenger  is  under  an 
obligation  to  show  his  ticket  when  asked  to  do  so,  and  if  he 
tails  to  do  so,  a  certain  consequence  b  to  follow,  viz :  that  he 
must  pay  the  fare  from  the  station  whence  the  train  started. 
But  suppose  that  he  refused  to  do  so,  he  no  doubt  breaks  his 
contract ;  but  does  it  result  that  the  company's  servants  may 
lay  hands  on  him  and  remove  him  from  the  carriage  ?  I  do 
not  think  that  it  does.  The  remedy  is  by  proceeding  against 
him  for  the  amount  of  the  fare  he  refuses  to  pay.  Where 
is  there  any  contract  by  which  he  has  agreed  that,  if  he  fails  to 
show  a  ticket  or  to  pay  the  fare  mentioned  in  the  regulation, 
the  company  may  lay  hands  on  him,  and  put  him  out  of  the 
carriage  by  force?  No  one  has  any  right  to  lay  hands 
forcibly  on  a  man  in  the  absence  of  some  legal  authority  to 
do  80,  or  some  agreement  to  that  effect.  It  is  argued  that 
such  right  on  the  (lart  of  the  company  must  be  implied,  but 
no  Court  has  a  right  to  imply  any  term  as  between  parties 
which  was  not  clearly  and  obviously  within  the  contempla- 
tion of  both  the  parties,  and  I  cannot  agree  with  the  learned 
Judge  in  the  Court  below  in  holding  that  such  a  term  should 
be  implied.  For  these  reasons  I  think  his  decision  was 
wrong,  and  that  the  appeal  should  be  allowed,  and  judgment 
entered  for  the  plaintiff 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  The  question 
raised  by  this  case  is  one  of  great  importance  both  to  the  com- 
pany and  the  passenger.  One  knows  that  railway  companies 
may  be  placed  ingreatdifficulty  by  the  unscrupulous  attempts 
of  fraudulent  persons  to  cheat  them ;  and  I  do  not  desire  to 
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express  any  opinion  one  way  or  the  other  on  the  question 
whether  or  not  some  condition  might  be  made,  which,  if 
properly  worded,  would  justify  the  company  in  future  in  tak- 
ing the  course  they  claimed  to  take  in  the  present  case. 
There  does  not  seem  to  me  to  be  any  by-law  or  regulation  in 
this  case  which  authorized  the  company  to  remove  from  their 
carriage  a  passenger  who  failed  to  produce  his  ticket  That 
consideration  seems  to  me  to  be  the  key  to  the  whole  case. 
How  can  the  company  justify  laying  hands  on  the  plaintiff? 
The  plaintift'  had  taken  his  ticket,  and  the  effect  was  that 
there  was  a  contract  by  the  company  to  carry  him  to  Man- 
chester and  back.  There  is  no  authority  as  yet  to  the  effect 
that  such  a  contract  of  carriage  is  a  contract  for  an  interest 
in  land.  It  seems  to  me  to  be  a  totally  different  thing  from 
a  contract  for  an  interest  in  land ;  and  it  seems  to  me  absurd 
to  test  the  case  as  one  of  a  revocable  license.  It  is  a  case  of  a 
contract  for  carriage.  The  doctrine  of  Wood  v.  Leadbiiier^ 
supraj  does  not  appear  to  me  to  l)e  at  all  applicable  to  the 
case  of  such  a  contract.  Supposing  that  the  contract  of  car- 
riage involved  a  contract  for  production  of  the  ticket  or  pay- 
ment of  another  fare,  and  the  plaintift*  broke  that  part  of  the 
contract,  does  it  follow  as  a  matter  of  law  that  the  defendants 
could  turn  him  out  of  the  carriage  ?  The  remedy  is  to  take 
proceedings  for  the  breach  of  contract  on  his  part.  It  is  ar- 
gued that  having  broken  the  contract  he  was  no  longer  law- 
fully on  the  defendants'  premises.  I  do  not  see  that  that  con- 
sequence follows.  It  does  not  appear  to  me  that  the  contract 
between  the  plaintiff  and  the  defendants  was  cancelled  by 
reason  of  the  plaintiff's  breach  of  contract.  In  my  opinion 
the  defendants  failed  to  show  that  the  plaintiff  was  unlaw- 
fully upon  their  premises,  and  therefore  they  had  no  right  to 
remove  him  therefrom  by  force.  For  these  reasons  I  agree 
that  the  appeal  should  be  allowed. 

Lopes,  L.  J.  It  is  somewhat  extraordinary  that  there 
should  be  no  authority  on  such  an  important  point  as  that 
raised  in  the  present  case.  To  my  mind  the  case  is  very  clear. 
In  the  first  place,  it  is  to  be  observed  that  there  is  no  by-law 
or  regulation  which  can  be  relied  on  as  protecting  the  defend- 
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ants  in  respect  of  what  their  eenrants  did  in  this  case. 
Whether  any  regulation  could  be  framed  which  would  do  so, 
I  doubt ;  but  it  is  unnecessary  to  express  any  opinion  as  to 
that,  because  there  is  no  such  by-law  or  regulation  in  this 
case.  That  being  so,  the  question  is  whether  the  company's 
servants  were  justified,  in  the  absence  of  any  such  by-law  or 
regulation,  in  laying  hands  on  the  plaintiff  as  they  did.  The 
plaintiff  had,  admittedly,  properly  taken  his  ticket  for  the 
journey  from  Sheffield  to  Manchester  and  back,  and  had  paid 
the  full  fare  for  the  journey,  and  admittedly  he  had  lost  his 
ticket,  accidentally.  The  effect  is,  to  my  mind,  that  he  was 
lawfully  in  the  defendants'  carriage.  It  seems  to  me  sufficient 
to  state  so  much  to  show  that  the  defendants  were  not  justi- 
fied in  assaulting  him  as  they  did.  It  is  argued  that  there 
was  a  breach  by  him  of  an  implied  contract.  I  find  it  diffi- 
cult to  understand  what  the  nature  of  the  suggested  implica- 
tion could  be,  unless  it  were  to  be  the  effect  that  he  agreed  or 
consented  that,  if  he  lost  his  ticket,  the  company  should  be 
authorized  to  lay  hands  on  him  and  remove  him  from  their 
carriage. 

I  see  no  evidence  whatever  of  any  contract  of  that  kind. 
If  there  were  any  breach  of  contract  by  him,  it  seems  to  me 
clear  that  they  were  not  entitled  to  lay  hands  on  him,  but  that 
their  remedy  would  be  by  proceeding  for  the  amount  of  the 
fare  which  he  refused  to  pay.  The  case  of  Wood  v.  Leadbit- 
ter,  supra,  was  relied  upon  by  the  counsel  for  the  defendants ; 
but  I  do  not  think  that  the  principles  enunciated  in  that  case 
have  any  application  to  the  present.  The  question  there  was 
as  to  the  right  to  go  upon  land.  The  present  case  is  one  of  a 
contract  to  carry  with  reasonable  care,  and  has  nothing  to  do 
with  land  or  any  easement  over  or  license  to  go  upon  laud. 
It  does  not  appear  to  me  that  any  question  as  to  the  revoca- 
bility  or  otherwise  of  a  license  arises.  For  these  reasons  I 
agree  that  the  appeal  should  be  allowed. 

The  principal  case  ia  a  good  in-  with  Sngliah   railwajr   management 

stance  of  how  lar  the  English  Coarts  and  English   law,  the   statement  of 

will  go  to  protect  the  rights  of  indi-  Lopss,  L.  J.,  that  there  is  "  no  an- 

▼iduals  against  infringement  by  cor-  thority  on  snoh  an  important  point  as 

porations.     To  an/  one   unfamiliar  that  raised  in  the  present  oase/'woold 
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onlj  IflM  surprising  thsn  his 
doabft  whether  snj  regnUtion  ooald 
be  framed  which  wonld  protect  rail- 
waj  companies  frt>m  the  consequences 
of  expelling  from  s  train  a  passenger 
daiming  to  hare  lost  his  ticket  doring 
the  Journey,  and  refasing  on  that 
groand  to  uomplr  with  the  by-law 
■ooght  to  be  enforced  in  the  principal 


By  the  Railways  Claoses  Consolida^ 
tion  Act,  8  &  9  Vict.  c.  20,  (  103,  any 
person  tray^ling  in  any  carriage  of  a 
railway  company  without  baring  pr»- 
Tiously  paid  the  &re,  or  beyond  the 
distance  paid  for,  and  with  intent  to 
aroid  payment,  "  shall  for  erery  such 
offence  forfeit  to  the  company  a  sum 
not  exceeding  forty  shillings,'*  and  by 
§  104,  such  person  may  be  at  once 
H»prvhended  by  the  serrants  of  the 
company.  The  penalty  is  reoorerable 
in  a  sumnuuy  proceeding  before  two 
justices  of  the  peace,  and  can  be  en- 
forced by  a  distress  warrant :  (§  145, 
146.  See  lUg.  ▼.  Ihgei  (1881),  L.  R. 
8  Q.  B.  D.  151.  The  operation  of  this 
law  is  strictly  confined  to  cases  of 
frmudnlent  intent  (Dearden  t.  TVwm- 
$md  (1865),  L.  R.  1  a.  B.  D.  10),  but  to 
its  effectire  provisions  it  is  probably 
due  in  part  that  no  authority  bearing 
directly  on  the  principal  case  could  be 
found.  Another  reason  for  this  must 
lie  in  the  English  system  of  inspection 
of  tictets  before  the  train  leaves  any 
principal  station,  which  system, 
though  less  thorough  than  the  conti- 
nental practice  of  inspection  as  the 
passenger  leaves  the  waiting-room  at 
any  station,  great  or  small,  is  appa- 
rently suflcient  to  warrant  the  belief 
that  the  plaintiff  had  his  ticket  when 
he  got  on  the  train,  and  had  already 
showed  it. 

Before  considering  the  American  law 
on  the  expulsion  of  passengers  for 
not  having  proper  tickets,  it  may  be 
as  well  to  notice  the  decisions  on  the 


statute  above  cited,  and  on  l^-laws 
like  that  in  the  principal  case. 

The  use  of  a  non-transferable  tieket 
by  one  not  the  purchaser  is  fraudu- 
lent under  this  Act :  Ltmgdom  v.  Ham' 
Ms  (1879),  L.  R.  4  Q.  B.  D.  337.  But 
see  Olo9tr  v.  L.  fr  S.  W.  R.  (1867), 
L.  R.  3  Q.  B.  D.  25,  whera  a  passenger 
had  a  valid  ticket  himself,  but  gave 
a  ticket  on  which  he  had  already 
travelled  to  a  friend  to  use  over  sgain, 
this  aid  in  the  perpetration  of  a  fraud 
was  held  not  to  Justify  the  former's 
apprehension  and  detention  under  the 
statute,  though  it  would  necsssitate 
nominal  damages  only  in  a  suit  for 
illegal  arrest. 

In  Dmtrdm  ▼.  Towiuemd,  mpra^  it 
was  held  that  as  the  company's  by- 
laws must  not  be  repugnant  to  the 
statute,  a  by-law  similar  to  that  in  the 
principal  case  could  only  apply  to  at- 
tempts todefraud  the  company, and  not 
to  the  case  of  a  party  travelling  without 
having  paid  for  and  obtained  a  ticket, 
but  with  no  attempt  to  defraud.  In 
that  case  the  psssenger  had  gone  be- 
yond the  station  for  which  he  had 
booked,  and  offered  to  pay  the  differ- 
ence. For  a  parallel  case  on  another 
by-law,  see  Btnlkam  ▼.  i/oylf  (1878), 
L.  R.  3  Q.  B.  D.  289. 

Of  course,  as  Cocwvowm^  C.  J.,  said 
in  Saunden  v.  S.  E,  R.  (1880),  L.  R. 
5  Q.  B.  D.  456,  **  the  want  of  a  ticket 
affords  prima  faeit  evidence  of  fraud, 
and  entitles  the  company  to  put  the 
traveller  to  the  proof  of  the  absence 
of  a  fraudulent  intention.  The  refusal 
to  produce  a  ticket  leads  in  like  man- 
ner to  the  inference  that  the  party  has 
none,  and  oonsequently  to  the  infor- 
enoe  of  fraud." 

In  Jmmims9  ▼.  G.  N.  R.  (1865),  L. 
R.  1 Q.  B.  D.  7,  it  was  held  that,  such  a 
by-law  being  established  for  the  bene- 
fit of  the  company,  they  must  keep 
strictly  within  its  provisions.  Where 
they  had  allowed  a  psssenger  travel- 
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ling  in  <ni6  part  of  a  train,  to  retain 
the  tioketa  of  the  servants  who  aooom- 
IMuiied  hia  horsee,  the  contract  waa 
with  the  master,  and  when  the  train 
was  divided  into  sections,  the  master's 
carriage  going  in  the  first  section,  the 
servants  oaght  not  to  have  heen  pre- 
vented from  following  him  in  the  other 
section. 

In  CkUum  V.  X.  f  C.  R,  (1847),  16 
M.  k  W.  212,  and  Bntmm  v.  G.  E.  R. 
(1877),  L.  R.  2  a.  B.  D.,  406,  similar 
hy-laws  were  considered,  hat  without 
decision  as  to  their  validity.  In  the 
latter  case  it  was  held  that  the  by- 
law must  be  enforced,  by  a  demand 
for  the  fare  required  by  it,  before  the 
passenger  could  be  arrested  under  the 
statute. 

Such  a  by-law  was  held  to  apply  to 
the  case  of  season-ticket  holders  in 
W<Hidard  v.  E.  C.  R.  (1861),  30  L.  J. 
M.  C.  196. 

In  £.  B.  I-  5.  C.  R,  V.  Watmm  (1878), 
L.  R.,  3  C.  P.  D.  429  ;  s.  c.  on  appeal 
4  Id.  118  (a  curious  instance  of  Eng- 
lish tenacity  to  principle,  the  sum  in 
controversy  being  one  penny),  and 
Stamders  v.  S.  E.  A.,  rnqtrot  such  by- 
laws were  held  invalid,  on  account  of 
the  variable  penalty  imposed.  As 
Lush,  J.,  said  in  the  latter  case,  **A 
passenger  who  has  travelled  only  the 
last  ten  miles  in  a  train  which  has 
travelled  a  hundred  miles,  is  fined  ten 
times  as  much  as  another  who  started 
at  the  station  a  9110,  and  whose  ticket 
wah  <l»'rnanded  at  the  end  of  ten  miles, 
although  the  oifence  of  revising  to 
show  the  ticket  is  precisely  the  same 
in  the  one  case  as  in  the  other.  A 
by-law  which  has  this  effect  cannot  be 
deemed  a  reasonable  by-law." 

In  the  United  States  and  Canada, 
the  laws  making  it  an  offence  to  at- 
tempt to  travel  without  paying  the 
proper  fare  are  rarely  enforced.  Rail- 
road companies  usually  rely  on  the 
simple  remedy  of  putting  the  offender 


summarily  off  the  train.  It  is  a  well* 
settled  general  rule  that,  as  between 
the  railroad  conductor  and  the  pas- 
senger, the  latter*s  ticket,  or  the  stop- 
over check  sometimes  given  in  its 
place,  is  the  only  admissible  evidence 
of  his  right  to  travel ;  that  he  must 
produce  it  whenever  called  upon  by 
the  conductor  to  do  so,  and  also  sur- 
render it  to  him  on  request.  It  is 
equally  well  settled  that  a  railroad 
company  can  expel  from  its  trains  all 
persons  who  are  neither  provided  with 
such  tickets  as  the  rules  of  the  com- 
pany require,  nor  willing  to  pay  the 
regular  fare,  plus  such  reasonable 
sum  as  the*  company  may  add  when 
fares  are  paid  on  the  cars.  Hence,  if 
the  circumstances  out  of  which  the 
principal  case  arose  had  occurred  on 
this  side  of  the  Atlantic,  the  plaintiff 
could  not  have  recovered,  unless,  per- 
haps, if  the  conductor  had  already 
seen  the  ticket  and  cancelled  it  so 
that  it  could  not  be  used  over  again, 
and  remembered  these  facts.  The 
present  note  will,  therefore,  consider 
only  the  limits  of  this  unqnestionabla 
right  to  eject  passengers,  the  manner 
in  which  it  must  be  exercised,  and 
the  damages  for  unlawful  expulsion. 

Loss  of  ticket.  It  may  be  laid  down 
as  a  rule,  with  one  possible  exception, 
to  be  noted  below,  that  the  loss  of  a 
ticket  falls  on  the  passenger.  .  Thus 
in  Duke  v.  G.  W,  R.  (1856),  14  U. 
Can.  Q.  B.  377,  the  plaintiff  had 
bought  a  ticket  from  St.  Catharine's 
to  Paris,  but  had  lost  it  at  the  tima 
of,  or  after  starting,  and  so  in- 
formed the  conductor.  He  demanded 
the  Care,  and,  on  her  refusal  to  pay, 
put  her  off  the  train  at  Qrimsby.  The 
Judgment  on  the  points  reserved  waa 
for  the  defendants,  Bobxs,  J.,  saying, 
"I  do  not  see  that  the  defendants 
should  be  held  responsible  for  the 
loss  of  the  ticket,  which  it  waa  the 
wife's  duty  to  have  taken  care  of,  sup- 
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potiog  thAt  she  in  trnth  bad  «m,  m 
tlM  eTidenoe  of  her  luiviiig  paid  for 
lier  seat.  She  ehoae  to  accept  the  oon- 
tnct  of  ondertaking  to  prodaoe  that 
eridenoe  when  required ;  and  if,  hj 
carelessneaa,  negligence,  or  accident, 
the  haa  loat  that  evidence  of  pajment, 
the  mast  be  nt  the  mercy  of  the  de- 
isndanta  in  regard  to  the  (are  being 
demanded  by  the  condaetor,  and  can 
have  no  legal  right  to  saj  that  the 
loea  excnaea  from  performance  of  the 
contract  on  her  part,  vii :  to  prodaoe 
the  ticket  when  required*" 

Hamilum  T.  N.  Y.  C.  etc.,  R.  (1872), 
51  N.  Y.  100,  ia  to  the  aame  effect. 
The  plaintiff  had  stopped  over  be- 
twe<rn. Buffalo  and  Albany,  and  on 
reanming  his  Journey  failed  to  pro- 
daoe the  coupon  entitling  him  to 
passage  to  Albany.  The  evidence  waa 
in  conflict  as  to  whether  he  had  left 
this  ooupon  in  the  train,  or  whether 
the  oonductor  had  taken  it  up  when 
the  plaintiff  got  off;  but  the  Court 
aaid  that,  even  if  he  had  merely  lost 
il^  ••  by  the  terms  of  the  ticket  it  waa 
good  only  upon  its  presentation,  with 
the  checks  attached,  to  the  coudoctor. 
If,  therefore,  the  holder  voluntarily  or 
negligently  deprived  himself  of  that 
right,  or  because  unable,  in  conse- 
quence of  his  own  act  or  omission,  of 
presenting  («tc)  the  ticket  in  that  form, 
he  ooold  not  claim  any  privilege  or 
right  under  it."  Similarly,  it  waa 
said  in  a  steamboat  case,  "  If  the 
plaintiff  lost  his  ticket,  it  would  be 
his  own  loss,  and  not  one  which  the 
defendants  were  to  bear :"  Standuk  v. 
Aorr.  Sr6f.  Co.  (1873),  111  Mass.  512. 

The  same  rule  holds  good  in  regard 
to  season  tickets,  whether  the  oom- 
muter  haa  merely  forgotten  to  hAve 
his  ticket  with  him,  aa  in  Dtmnu  ▼. 
N.  T.  N.  H.  ^  B.  R.  R.  (1869),  36 
Coon.  287,  or  haa  lost  it,  aa  in  Cre$mm 
r.P.i'R.R.  (1875),  11  Phihu  (Pa.) 
W7.    In  the  Intter  oaao,  the  plaintiff 


had  offered  to  indemnify  the  company 
against  any  possible  loes  thfongh  use 
of  his  ticket  bj  another  person ;  but 
it  was  keld,  that  thia  did  not  affect  the 
conductor's  right  to  eject  him* 

The  rule  is  also  the  same  where  the 
conductor  haa  taken  up  a  ticket  and 
given  a  conductor's  check  in  its  place, 
at  least  where  there  haa  been  a  chAnge 
of  conductors  and  the  che(&  is  de- 
manded by  the  new  one.  In  such  a 
case  it  has  been  iUU,  that  aa  the  check 
waa  as  good  as  a  ticket,  "  when  [the 
passenger]  had  lost  it,  the  Ices  waa 
his,  and  he  waa  situated  aa  he  would 
have  been  if  the  ticket  had  been  re- 
turned to  him  and  he  had  lost  that, 
and  as  any  one  would  be  who  bought 
a  ticket  to  any  opera  or  a  leotare,  or 
that  would  entitle  the  holder  of  it  to 
any  other  privilege,  and  had  lost  it. 
Having  lost  it,  he  waa  called  upon  by 
the  proper  conductor  to  pay  his  Care. 
He  had  not  any  ticket  or  che(&  to  pay 
it  with,  and  refused  to  pay  it  in 
money.  Consequently,  there  waa  a 
refusal  to  pay  it  at  all,  and  the  oon- 
ductor rightly  expelled  him  firom  the 
train :"  Jerom§  v.  SmUk  (1876),  48 
Vt.230. 

The  caae  of  a  ticket  for  a  berth  in  a 
sleeping-car  haa  been  held  not  to  be 
within  the  rule.  In  /W/sum  P.  C.  Co. 
r.  Reed  (1874),  75  III.  125,  the  plain- 
tiff  had  bought  a  ticket  for  his  berth, 
but  lost  it  before  the  train  started, 
and  it  waa  not  iSound  till  the  next 
morning.  He  obtained  a  written  state- 
ment from  the  ticket  agent  that  he 
had  bought  the  ticket,  but  the  con- 
ductor refused  to  let  him  stay  in  the 
sleeping-car.  The  plaintiff  waa  held 
entitled  to  recover  the  price  paid  for 
his  ticket  and  a  reasonable  compena*- 
tion  for  the  troable  and  inconveni- 
ence he  suffered  by  being  deprived  of 
his  berth,  but  a  Judgment  on  a  ver- 
dict for  $3000  waa  reversed  aa  exces- 
aive.    This  caae  clearly  did  not  coma 


9Q 


BUTLBR  V.  K.^  S.,  ft  L.  RAILWAY  CO. 


under  the  general  rule  u  to  lost  tick- 
ets, both  beoaiue  the  plaintiff  proved 
to  the  conduoior  that  he  had  had  a 
ticket,  but  had  lost  it,  and  beoanae  a 
berth-ticket,  being  limited  to  a  par- 
ticular berth  on  a  particular  day, 
could  not  be  uaed  more  than  onoe,  m 
that  the  oompanj  could  hare  solfored 
no  loee  bj  allowing  the  plaintiff  to  re- 
tain his  berth,  eren  if  the  ticket  had 
been  found  bj  an  outaider. 

The  only  poeaible  exception  to  the 
rule  is  that  already  alluded  to,  where 
the  conductor  has  already  seen  and 
punched  the  passenger's  ticket,  so 
that  it  could  not  be  used  again,  and 
remembers  this  fact.  There  would 
seem  to  be  no  decision  on  this  point, 
but  in  HAbardr.  N.  Y.  f-  E.  R.  (1857), 
15  N.  Y.  455,  461,  it  was  said  o6irer 
that  the  conductor  could  not  be  pre- 
sumed to  remember  such  a  fsct.  See 
Robmm  t«  N.  Y.  C,  etc.,  R.  (1880), 
21  Hun  (N.  Y.)»  387,  the  conductor 
had  seen  and  punched  the  plaintiff's 
tickets  before  the  latter  lost.  them.  As, 
howerer,  the  case  was  decided  on  the 
ground  that  the  expulsion,  having 
been  made  without  any  demand  for 
the  lares,  was  illegal,  the  effect  of  the 
conductor's  knowledge  that  the  plain- 
tiff had  had  his  tickets  was  not  passed 
upon. 

It  may  be  observed  in  this  connec- 
tion, in  regard  to  conductor's  checks, 
that  in  Jerome  t.  Smithy  euprOf  the 
check  was  asked  for  by  a  new  con- 
ductor, who  could  not  have  known 
that  the  plaintiff  had  received  one. 

Other  casee  of  faUure  to  prothee  a 
Udcet.  Where  a  passenger  has  care- 
lessly taken  a  train  which  does  not 
stop  at  his  station,  and  refuses  to  pay 
his  fisre  to  the  first  stopping-place  be- 
yond, he  may  be  summarily  ejected,: 
A,^  T.  t-  S.  F.  R.  V.  6'aitff,  February 
11, 1888,  Sup.  Ct.  of  Kan.  So  where 
the  company  requires  passengers  trav- 
elling on  freight  trains  to  purchase 


their  tickets  beforehand,  and  the  pas- 
senger, finding  no  one  in  the  ticket- 
oflice,  gets  on  the  train  without  look- 
ing to  see  if  the  ticket-agent  is  any- 
where about  the  station :  I.  fr  Si.  L. 
R.  T.  Kauudg  (1881),  77  Ind.  507. 
But  if  the  ticket-olRce  be  shut  and 
thft  -ptaavnger  be  guilty  of  no  negli- 
gence, he  is  entitled  to  passage  on  the 
train  on  payment  of  his  £sre :  5.  K* 
R.  T.  BimUAde,  February  11,  1888, 
Sup.  Ct.  Kan. ;  Brown  t.  AT.  Cjp.,  H, 
S,  ^  G»  /?.,  Id. 

In  SheUon  t.  £.,  5.  #•  M.  S.  Rg.  Co. 
(1876),  29  O.  214,  which  was  cited  by 
defendants'  counsel  in  the  principal 
case,  but  not  referred  to  by  the  Court, 
the  company  had  made  a  rule  that  a 
passenger  who  failed  to  produce  a  ticket 
or  pay  his  tare  should  be  put  off  the 
train ;  and  this  was-  held  reasonable, 
even  where  the  ticket  had,  before  the 
paasenger  entered  the  train,  been 
wrongfully  taken  from  him  by  a  ser- 
vant of  the  company.  The  same  doo- 
trine  was  upheld  in  Townund  v.  N. 
N.  C.  <te.,  R.  (1879),  56  N.  Y.  295, 
where  a  passenger  whose  ticket,  enti- 
tling him  to  stop  over,  had  been 
wrongfully  taken  up  early  in  his  jour- 
ney, and  he  stopped  over  without  any 
ticket  whatever. 

Expired  tickets.  It  is  familiar  law 
that,  if  a  railroad  ticket  of  any  kind 
be  limited  on  its  face  to  use  within  a 
certain  time,  it  is  not  good  after  that 
date,  and  the  passenger  presenting  it 
may  be  expelled  from  the  train,  if  he 
refuse  to  pay  his  fare.  And  it  is  im- 
material that  the  passenger  be  ready  to 
atart  and  go  to  the  station  before  mid- 
night of  the  day  the  ticket  expires,  if 
the  last  train  of  that  day  have  actu- 
ally left :  Arnold  t.  P.  R.  R.  (1886), 
115  Pa.  135.  But  it  is  sufficient  if  the 
Journey  be  begun  before  midnight  of 
the  day  on  which  the  ticket  expires. 
It  need  not  be  completed  before  that 
time;  G.  &  R.  v.  Bigeiow  (1881),  68 
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te.  119 ;  AoM  ▼.  iSir.  L.,  /.,  if.  irS. 
Jt  (188S),  11  Mo.  App.  463 ;  Amm^ 
badk  y.  N.  Y.  C,  fx.,  R.  (1882),  89 
N.  T.  281 ;  ■•  G.  21  Ammmicam  Lam 
BaeisTBB,  790  and  note.  lu  tuch  caao 
tho  Jonmey  most  be  oontiniioiit.  A 
pMwmgiir  cumol  stop  orer,  and  re- 
tune  his  Jonmejr  after  the  expiration 
of  Ilia  ticket:  HiUT.  S,B.  i'  N.  Y. 
E.  (1875),  63  N.  Y.  101. 

If  the  limitation  doea  not  appear  on 
the  face  of  the  ticket,  and  there  is  no 
proof  that  the  puaenger  knew  that 
moh  tieketa  were  limited,  and  Mid  aa 
•aflh,  he  eannot  be  ejected  from  the 
train :  P.  R.  R.  t.  Spidur  (1884),  106 
P)i.l42. 

The  words  "good  tot  thia  trip 
only"  on  a  ticket  ha?e  been  held  to 
relate  to  the  Joamey,  and  not  to  time, 
so  that  the  ticket  can  be  need  at  any 
time  within  six  years :  Pier  t.  /mol 
(1869),  24  Barb.  (N.  Y.)  614. 

If  a  ticket  be  invalid  from  lapse  of 
time,  or  any  other  cause,  except  that 
it  has  been  already  used  over  the 
whole  distance,  or  has  been  obtained 
by  fr«nd,  the  passenger  has  a  right  to 
reclaim  it,  as  evidence  of  value  paid : 
Vaahrk  t.  P.  R.  R.  (1874),  76  Pa.  66. 

Stepping  mcer. — The  authorities  are 
clear  that  a  railroad  ticket  is  good 
only  for  a  continuous  passage  between 
the  points  named  thereon,  unless  the 
ticket  itself  or  the  rules  of  the  com^ 
pany  expressly  provide  otherwise, 
and  that,  if  the  company  requires  a 
stop-over  che(&^to  be  obtained,  such 
rule  mnat  be  ^complied  with.  In  the 
ataenee  of  any 'stop-over  privilege, 
stopping  over  Is  regarded  as  an 
ahaadonment  of  the  right  to  demand 
passage  for  the  rest  of  the  distance : 
Drem  v.  C.  P.  R.  (1876),  61  Cal.  425  ; 
aame  v.  C.  «-  N.  W.  R.  (1877),  47 
hL  82;  BiU  y.  S.  B.  t  N.  Y.  R. 
(1875),  63  N.  Y.  101 ;  Datridk  v.  P. 
Jt  R.  (1872),  71  Pa.  432.  A  ticket- 
SfSDt  at  a  way  station  has  generally 


no  authority  to  vary  tha  t«Bs  of  the 
tiflket  in  this  respect:  JfeCfare  ▼• 
P.  IT.  #  B.  iL  fi.  (1871),  34  Ma.  tti. 
Bnt  a  train-agent  or  oonductor  can 
usually  do  so:  TarUU  v.  N.  C.  R. 
(1881).24Httn(N.Y.),51.  Suehpar- 
mission  Is  valid  only  for  the  partienlar 
stop  for  which  it  is  given,  and  not  for 
a  second  stop :  Dmmg  v.  N.  Y,  C,  see. 
R.  (1874),  5  Daly  (N.  Y.),  60.  And 
where  tho  company's  rules  provided 
that  train-agenta  only  should  author^ 
ise  stopping  over,  and  tho  passenger, 
having  stopped  over,  had  told  tho 
train-agent  of  the  second  train  that 
the  conductor  of  the  first  train  had 
anthorised  the  stop,  he  was  not  al- 
lowed to  show  that  such  authority 
had  really  been  given  by  the  train* 
agent :  PdrU  v.  P,  R.  R.  (1880),  42 
N.  J.  L.  448. 

Where  a  ticket  entitled  the  passen- 
ger to  stop  over  at  any  point  for  which 
he  had  a  coupon,  and  the  conductor 
took  up  the  coupon  for  passage  from 
A.  to  B.,  and  also  that  from  B.  to  C, 
giving  in  exchange  a  check  with  no 
stop-over  privilege,  and  the  plaintiff 
stopped  over  at  B.,  it  was  held  that 
by  the  contract  he  was  not  bound  to 
give  notice  of  his  stop,  but  could  form 
the  intention  of  stopping  at  any  time 
before  the  train  left  B.,  and  also  that, 
the  company  having,  for  its  own  pur- 
poses, demanded  of  him  the  proper 
evidence  of  the  contract,  it  was  bound 
to  put  him  in  as  good  a  position  as  if 
he  had  not  parted  with  such  evidence. 
Hence,  his  action  was  maintainable : 
/WsMT  ▼.  C.  a  #  A.  R.  (1872),  3  S. 
C.  (N.  8.)  680. 

In  Mame  all  tieketi,  exeept  exonr- 
slon,  return  and  other  special  tieketa 
at  reduced  rates,  are  good  for  aix 
years  from  the  date  of  isauo,  may  be 
used  on  any  train,  and  entitle  the 
holder  to  "  stop  at  any  stotion  along 
the  line  of  the  road  at  whieh  such 
traina    atop:"    R.  S.  Mame,    1884^ 
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p.  4771,  Tit.  It.  0.61, 1.44.  BetDrydm 
▼.  G.  T.  R.  (1872),  eo  Me.  612 ;  Cbi^ 
pmt€r  T.  G.  T.  R.  (1881),  72  Id.  388. 

Imgutar  ikkeU. — ^Tickets  mutt  be 
used  in  aooordanoe  with  the  oondi- 
tioDB  mider  which  thej  am  iMned. 
Henoe,  where  a  ticket  providee  thai 
the  coapone  attaohed  shall  he  TO&d  if 
detached,  and  a  pmenger  pieeenti 
coopons  withoat  the  ticket,  he  can  be 
required  to  paj  his  fkre  or  leave  the 
train  :  Mar$kaU  r.  B.  t  A.  R.  (1887), 
145  Man.  164 ;  WaUctr  t.  Dry  Dock, 
tic.  R.  (1867),  33  How.  (N.  Y.)  327  v 
BamiUan  t.  N.  T.  C,  ete.  R.  (1872), 
61  N.  Y.  101 ;  H.tT.C.R.  t.  Ford, 
63  Tex.  364.  Bo  If  a  non-transferable 
ticket  be  used  by  one  to  whom  it  was 
not  issued  :  Codg  t.  C.  P.  R.  (1876), 
U.  8.  Circ.  Ct.  Dist.  NeT.,4  Saw.  114. 
Bo  if  a  ticket  for  psssage  from  one 
station  to  another  be  attempted  to  be 
need  in  the  rererse  directicm :  Keden 
T.  B.  t  M.  R.  (1878),  67  Me.  163. 
It  is  also  well  settled  that  if  a  railroad 
has  more  than  one  line  between  two 
points,  a  passen^r  having  a  through 
ticket  must  go  by  the  most  direct 
route :  Bennett  ▼.  N.  Y,  C,  etc  R, 
(1877),  69  N.  Y.  694. 

Where  a  passenger's  ticket  pur- 
ports to  entitle  him  to  travel  on  any 
regular  train,  and  he  has  no  notice 
that  it  is  restricted  to  special  trains, 
he  is  entitled  to  travel  on  it :  Maroney 
V.  0.  a  i-  N.  R.  (1870),  106  Mass. 
153.  This  is  especially  so  where  a 
servant  of  the  company  has  told  the 
passenger  to  get  on  the  train,  and 
he  offers  to  pay  the  regular  fare  for 
passage  on  such  trains :  L,  S.  4r  M* 
S.  R.  V.  Roeenzweig  (1886),  113  Pa. 
519.  In  that  case  it  was  argued  that 
it  wss  the  duty  of  the  purchaser  of  a 
ticket  to  know  on  what  train  it  eould 
be  used,  and  that  the  company's  rules 
and  regulations  were  part  of  the  con- 
tract, but  the  0>urt  said,  p.  638, 
*'  The  legal  presumption  of  knowledge 


has  never  been  extended  to  the  by- 
laws and  regulations  of  private  cor- 
porations. No  necessity  has  been 
shown  for  Judicial  enunciation  that 
there  is  a  legal  presumption,  or  a 
fiction  of  law,  that  a  person  about 
to  become  a  passenger,  or  who  has 
become  a  passenger  on  a  railway, 
knows  the  rules  and  regulationa  of 
the  railway  company." 

In  P.  R.  R.  V.  CanneU  (1884),  112 
ni.  295,  the  appellee's  ticket  had  a 
coupon  for  passage  over  the  appel- 
lant's line  from  Philadelphia  to  Mew 
York,  but  the  Wabash  company,  who 
sold  it,  had  previously  had  its  author- 
ity to  sell  such  tickets  revoked,  and 
in  fjsct  sold  it  with  the  expectation 
that  the  Baltimore  and  Ohio  company 
would,  change  the  coupon  for  one  by 
the  Philadelphia  and  Reading  line; 
but  the  appellee  was  not  told  thia 
when  he  bought  the  ticket,  nor  had 
he  any  knowledge  that  it  would  not 
be  received  on  the  appellant's  road. 
He  attempted  to  use  it  on  that  road, 
and  was  ejected  from  the  train.  Judg- 
ment was  reversed  for  error  in  the 
measure  of  damages,  but  the  Court 
was  of  opinion  that  the  ticket,  having 
been  sold  by  the  Wabssh  company  as 
agent  for  the  appellant,  was  valid  ac- 
cording to  its  terms.  It  is  noticeable 
that  the  Court  did  not  refer  to  the  re- 
vocation of  the  agency.  Of  course,  aa 
a  general  rule,  a  principal  who  has 
made  public  the  existence  of  an 
agency  must  also  give  publicity  to  its 
revocation  ;  but  all  that  a  passenger 
usually  knows  of  the  relations  be- 
tween the  various  companies  over 
whose  lines  his  ticket  takes  him  is 
that  the  ticket  itself  sUtes  that  the 
company  that  sold  it  did  so  as  agent 
for  the  others,  no  statement  of  the 
foct  of  this  agency  being  made  to  him 
by  the  principals.  Hence  it  is  hard 
to  see  how  the  case  comes  within  that 
rule  of  agency,  or  how  the  appellee's 
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podtloB  diftrad  from  wluil  H  woald 
hAve  bean  bad  Um  Wabash  aonpanj 
ie?er  been  at  anj  time  the  appallaat's 
■gent. 

A  ticket  boaght  from  anj  one  not  a 
general  agent  of  the  railroad  eompanj 
for  the  sale  of  ita  tiokeU,  ia  bought  at 
the  paaaenger'a  risk  in  ease  sneh 
ticket  tarn  oat  to  be  irregalar.  H.  tr 
T.  a  R.  T.  Ford  (1880),  53  Tex.  364. 
In  that  case  the  ticket  waa  boaght  of 
one  not  an  agent  of  the  defendant, 
and  had  been  isaned  bj  an  agent  of 
another  companj,  which  waa  aathor- 
iied  bf  defendant  to  issue  its  ticketa 
in  a  prescribed  form.  This  ticket  waa 
not  in  that  form,  and  the  plaintilT  had 
to  leave  the  train.  It  was  held  that 
he  ooald  not  recover,  both  for  the 
reason  above  given  and  beeaose  the 
words, "  not  good  if  detached,"  on  the 
face  of  the  ticket  were  notice  that  it 
eoald  not  be  used  in  the  way  the 
plaintiff  attempted  to  use  it.  Bat  if 
the  ticket  had  been  properly  issned, 
and  ia  valid  on  ita  lace,  the  fact  that 
it  waa  boaght  of  a  "ticket  scalper" 
in  a  State  whero  *' scalping"  is  law- 
fill,  does  not  invalidate  it  for  nse  even 
in  a  State  whero  sach  cnanthorixed 
selling  ia  forbidden :  SHeqter  v.  P,  R, 
JL  (1882),  100  Pa.  259. 

A  x>asBenger  who  seeks  to  travel  on 
a  ticket  which  he  had  paid  for  in 
eoanterfeit  money,  most  pay  his  faro 
or  leave  the  train,  even  if  he  did  not 
know  the  money  waa  counterfeit :  M. 
i'C.R.T,  Cftajfjw  (1877),  54  Miss. 
503.  Similarly,  a  5o»a  Jide  hdder  of 
a  properly  atamped  and  dated  ticket, 
which  haa  been  obtained  by  fraud, 
ean  make  no  use  of  it,  though  he  be 
without  notaoe  of  the  fraud :  Promt  v. 
BigalU  (1885),  41  O.  St  580. 

Whero  a  paasenger  bought  hia 
tidLet  on  the  train,  and  the  conductor 
afterwards  found  that  he  had  given 
too  much  ehangei  and  the  former  re- 


ftvad  to  OTumtiie  hIa  ehanga  to  sea  if 
the  ceadnator  waa  right,  it  waa  held 
thai,  aa  ha  had  the  meana  at  hand  to 
learn  the  truth,  he  could  not  noover 
for  hia  ezpulafon :  MeCatiky  v.  C.  R, 
1. 1  P.  R.  (1876),  41  Iowa,  432. 

AeiM  and  tiaitmtnU  pf  Hdcei  agmUM 
amd  eihtrw. — Such  acts  and  statements 
do  not  usually  affect  the  general 
American  rule,  given  above,  in  rogard 
to  controversies  between  a  conductor 
and  a  paasenger.  Hence  whero,  aa  in 
l^ederick  v.  M.  H.f-O.R.  (1877),  37 
Mich.  342,  a  passenger  requests  and 
pays  for  a  ticket  to  his  destination, 
but  receives  one  for  a  shorter  distance, 
and  is  ejected,  he  can  sue  for  the 
breach  of  contract  in  giving  him  the 
wrong  ticket,  but  not  for  the  tort  in 
expelling  him.  To  the  same  effect,  C. 
B.i'Q.R.  V.  Griffin  (1873),  68  111. 
499 ;  BradMhaw  v.  S.  B.  R.  (1883), 
135  Maas.  407.  So  where  a  passenger 
aaks  for  a  stop-over  check,  but  is 
given  a  trip-check  by  mistake,  and, 
on  reauming  his  Journey,  is  ejected : 
Gorum  V.  M.  L.  5.  #•  W.  R.  (1882), 
54  Wis.  234.  And  whero  the  ticket- 
agent  had  told  the  plaintiff  that  he 
could  take  a  certain  train  to  his  desti- 
nation, and  he  got  on  the  tn^n  ac- 
cordingly, but  the  train  was  not  one 
of  those  that  stopped  at  his  station, 
it  was  held  that  the  conductor  could 
lawfully  eject  him  for  rofusing  to  pay 
his  faro  to  the  station  beyond,  al- 
though he  had  a  right  of  action  against 
the  company  for  not  carrying  him  to 
his  station :  £.  5.  #*  J/.  S.  R,  v.  Pierce 
(1882),  47  Mich.  277. 

Thero  aro  some  caaes  which  aro  held 
not  to  come  under  the  above  rule,  but 
the  diatinction  ia  not  very  clear.  Thus 
in  Murdodk  v.  B.  #•  0,  R,  (1884),  137 
Maaa.  293,  whero  the  ticket  agent  had 
given  the  plaintiff  a  ticket  already 
punched,  and  the  latter  had  noticed 
thia  and  aaked  about  it,  and  the  agent 
explained  how  it  happened,  and  aaid 
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that  the  tkkei  WM  perfsotlj  good,  H 
WM  hold  that  the  plmintiff  had  a  right 
to  aet  on  the  agent'e  •tatemenU  and 
ezplanationo,  and  to  nAue  to  leare 
the  train.  In  Hmfford  y.  G.  R.  t  ^* 
R.  (1885),  53  Mich.  118,  the  plaintiff 
heUoTod  in  good  fkith  that  the  ticket 
which  he  had  bought  from  the  anthor- 
iied  agent  of  the  oompanj,  waa  genn- 
in«,  iaaaed  bj  the  oompa^j,  and  anch 
aa  the  agent  had  a  right  to  aell,  bnt 
the  conductor  refnaed  to  reoeive  it, 
atating  that  it  bore  the  marka  of  hav- 
ing been  oaed  before.  The  plaintiff 
atated  the  ikcta  to  the  condnctor, 
bnt  waa  ejected.  It  waa  at  flrat 
aaid  that,  when  the  plaintiff  found 
that  the  ticket  waa  not  good,  he 
ahonld  have  paid  hia  (are ;  thongh,  if 
it  were  apparently  good,  he  conld  re- 
foae  to  leave  the  car.  When  the  caae 
(February  3,  1687)  came  up  again, 
after  another  trial,  the  0>urt  went 
ftirther,  and  aaid  that  the  conductor 
waa  bound  to  accept  the  ikcta  atated 
by  the  plaintiff  aa  true,  until  the  con- 
trary waa  proven,  without  regard  to 
any  worda,  figures,  or  other  marka  on 
the  ticket.  In  P,  W.  |>  B,  R.  v.  Aiee 
(1886),  64  Md.  63,  the  return-coupon 
of  the  plaintiff's  ticket  had  been  acci- 
dentally punched  on  the  outward  trip 
Vy  the  conductor,  who  then  fkiled  to 
correct  hia  error  on  the  ticket  in  the 
way  the  company's  rules  required. 
It  was  held  that  as  the  plaintiff  was 
in  no  fault  whatever,  his  expulsion 
on  the  return  Journey  waa  wholly 
illegal. 

Several  caaea  have  grown  out  of  the 
proviaiona  in  certain  return  ticketa, 
requiring  that  the  holder  be  identified 
before  hia  return  by  an  agent  at  the 
place  to  which  the  ticket  ia  iasued, 
and  sign  the  ticket  before  such  agent, 
who  shall  then  stamp  the  ticket  in 
due  ibrm.  If  a  passenger  neglect  to 
comply  with  this  rule,  he  oan  be 
ejected,  and  haa  no  remedy :  Afosei  v. 


E.  T.  F.|-  (7. iL 0884),  73  Ga.356. 
If  he  aeek  to  comply,  but  the  agent, 
being  the  proper  agent  of  the  company 
issuing  the  ticket,  refdse  to  identify 
and  atamp  the  ticket,  the  paaaenger 
can  recover  in  tort  if  ejected :  Head 
T.  G.  P.  R.,  S.  a.  Oa.,  Dec.  20, 1887. 
And  where  the  ticket  waa  aigned  be- 
fbre  and  atamped  hj  an  agent  at  an- 
other place  than  that  deaignated, 
evidence  that  he  waa  an  authorised 
agent  of  the  company  ia  admiaaible  to 
ahow  a  waiver  of  the  oondition :  7af- 
hr  r.  S.  i-  R.  R.  (1888),  99  N.  G. 
185.  But  where  the  ticket  waa  to  a 
point  beyond  the  defendant'a  line, 
and  the  agent  of  the  aeoond  carrier 
waa  the  proper  party  to  apply  to,  and 
the  plaintiff  went  to  the  oAoe  of  auch 
i^nt  at  the  proper  time,  but  found  it 
shut,  it  waa  held  that  he  could  not 
proceed  againat  the  defendant,  aa  the 
party  in  fault  waa  not  its  agent :  A/e- 
iker  V.  Si.  X.,  /.,  AT.  #  S.  R.  (1888), 
127  U.  S.  390. 

As  a  general  rule,  all  evidence  of 
previous  waivers  of  the  company's 
rulea  by  its  servanta  ia  irrelevant: 
iSft<niicni  V.  C.  t  N.  W.  R.  (1874), 
40  Iowa,  45 ;  Keelg  v.  B.  f-  M,  R, 
(1878),  67  Me.  163 ;  Manhail  v.  B. 
i-  A.  R.  (1887),  145  Maaa.  164 ;  HUi 
V.  S.  B.  t-M.  y.  R.  (1875),  63  N.  Y. 
101.  But  where  a  commutation-tick- 
et, on  its  face  not  valid  unleaa  aigned 
by  the  holder,  haa  been  honored  aev- 
eral  timea  by  the  company's  servanta, 
although  not  aigned,  auch  waivera  of 
the  requirement  bind  the  company, 
and  the  ticket  can  be  used  without 
a  signature:  Kent  v.  B,  |>  0.  R» 
45  Ohio  St.  284. 

L,  E.  «-  W.  R.  V.  Fix  (1882),  88 
Ind.  381,  is  a  peculiar  caae.  The  con- 
ductor of  a  train,  fearing  arreat,  hid 
himself  on  the  engine  and  sent  a 
brakeman  to  take  up  the  tickets.  He, 
being  unused  to  the  work,  took  up 
the  wrong  half  of  a  return  ticket,  and 
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Um  plaintiff,  who  had  not  noticed  tho 
olBtako,  waa  onl/  ablo  to  produce  the 
oDtward  eonpon,  on  his  nstam  Joar- 
nejff  u>d  waa  ejected  in  conseqnenoe. 
He  was  allowed  to  reooTer  for  the  ez- 
palsion. 

How  far  the  statements  of  a  ticket 
agent  are  admiMible  as  eridenoe  in  an 
action  against  a  railroad  company  is 
another  question.  In  MeirUle  t.  B, 
#-  P.  R.  (1882),  2  Mack.  <D.  C)  63, 
it  was  held  that  a  ticket  issoed  oncer- 
tain  conditions,  and  signed  hy  the 
passenger,  was  sach  a. written  con- 
tract aa  oould  not  be  altered  by  evi- 
dence  of  what  a  ticket-agent  said.  In 
Ramfiukg  ▼.  £.  ^  A'.  R  (U.),  3  South. 
R.  357,  it  was  held  that  a  passenger 
eonld  not  recognise  one  part  of  a 
daase  in  the  conditions  of  a  ti^et 
which  he  had  signed,  and  repudiate 
another  part  of  the  same.  In  Bum' 
kam  ▼.  G,  T.  R.  (1873),  63  Me.  298, 
the  real  contract  was  held  to  be  that 
made  between  the  plaintiff  and  the 
ticket-agent,  before  the  former  saw  the 
ti^et,  and  that  evidence  of  this 
verbal  contract  was  admissible  to  do 
away  with  the  effect  of  the  words 
'*good  for  this  day  only,*'  which  were 
printed  on  the  ticket ;  and  in  Robin- 
mm  r.  L.  i-  N.  R.  (1879),  2  Lea 
(Tenn.)  594,  an  ordinary  ticket  was 
said  not  to  be  snch  a  written  contract 
as  to  ezclade  parol  representations, 
made  at  its  sale.  In  Vanldrk  v.  P  R. 
R.  (1874),  76  Pa.  66,  this  ticket-agent*s 
statements,  made  some  days  after  the 
ti^et  was  sold,  were  held  evidence  of 
the  passenger's  good  faith,  bat  their 
admissibility  to  establish  a  contract 
was  not  decided. 

Though  a  servant  of  the  railroad 
company  may  have  been  in  Canlt,  con- 
tributory negligence  on  the  plaintiff'a 
part  will  prevent  a  recovery.  Thus, 
where  a  father,  travelling  with  his 
lunatic  son,  got  out  for  a  few  minutes 
tt  a  station,  leaving  the  son  in  the 


ear,  and  the  son  moved  to  another 
part  of  the  train,  and  before  the  lather 
could  find  him,  his  ticket  waa  de- 
manded by  the  conductor,  who,  not 
knowing  that  he  was  a  lunatic,  nor 
that  his  father  had  bought  the  tick- 
eta,  put  him  off  the  train.  The  father 
was  held  to  have  no  right  of  action  : 
WiileUM  y,  B.  t  R.  R.  (1853),  14 
Barb.  (N.  Y.)  585. 

It  is  the  doty  of  a  railroad  company 
to  provide  seats  for  its  passengers, 
hence  if  a  paasenger  can  find  no  seat 
on  a  train,  his  refusal  to  produce  his 
ticket  does  not  make  him  a  trespasser, 
and  he  cannot  be  ejected,  except  at  a 
regular  station :  HardetU>trgh  v.  Si.  P., 
J/.  #•  i/.  R,,  8.  Ct.  Minn.,  June  18, 
1888.  But  if  he  refuse  to  show  hia 
ticket  without  good  reason,  merely  be- 
cause he  cannot  get  a  perfectly  satis- 
factory seat,  he  becomes  a  trespasser : 
M.  ir  C?  R.  V.  Benson f  85  Tenn. 
627;  C,  0.  t-  S.  R.  v.  HV/t,  Id. 
613. 

Biyment  m  trains. — It  is  well  settled 
that  a  passenger  paying  his  Care  on  a 
train  may  be  required  to  pay  a  rea- 
sonable amount,  usually  ten  cents,  in 
excess  of  the  rate  at  the  ticket  office, 
and  that  he  may  be  ejected  for  refusal 
to  do  so.  To  warrant  the  enforcement 
of  such  a  rule,  there  must  have  been 
an  office  at  the  station,  where  the  pas- 
senger could  buy  his  ticket :  Ihole  v. 
N.  P,  R.,  8.  Ct.  Oregon,  April  30, 
1888 ;  and  it  must  have  been  kept 
open  for  a  reasonable  time  before  the 
train  was  advertised  to  leave :  C.  B, 
#•  Q.  R.  V.  Birks  (1857),  18  111.  460; 
St.  £.,  A.  t-  C.  R.  V.  Dalhy  (1857), 
19  Id.  353;  C.  #-  A.  R.  v.  fla<fg 
(1867),  43  Id.  364 :  /.  C.  R.  v.  John- 
son (1873),  67  Id.  312 ;  Biine  v.  C.  R. 
I.  t  P'  R'  (1877),  43  Iowa,  569; 
Hall  V.  5.  C.  A.,  8.  Ct.  8.  C,  March 
20, 1888.  The  caae  of  Curl  v.  C.  R.  I. 
i-  P.  R.  (1884),  63  Iowa,  417,  is  not 
an  authority  to  the  contrary,  as  the 
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abMnoe  of  tlio  ticket  agent  wai  not 
the  gronnd  of  the  refusal  to  paj  the 
extra  fare.  In  New  York,  however, 
the  contrary  haa  been  held :  Bordeaux 
T.  Erie  IL  (1876),  18  Han  (N.  Y.) 
679.  After  the  regular  time  for 
ft  train  to  leare,  even  though  it  be 
delayed,  it  is  no  longer  the  company's 
duty  to  keep  the  tioket-oAoe  open: 
Si.  £.,  A.  t  T.H.R.  ▼.  &wa  (1867), 
43  lU.  176;  C.  B.  #•  Q.  R. t.  Gnffin 
(1873),  68  Id.  489 ;  T.  W.  J-  W.  A. 
T.  Wright  (1879),  68  Ind.  586 ;  Sum 
y.  M.  t-  L.  R.  (1882),  132  Mass.  116. 
How  long  the  right  to  pagjare  ioite, — 
If  a  passenger  who  has  produced  no 
ticket,  or  an  irregular  one,  though  at 
first  nnable  or  unwilling  to  pay  the 
fare  demanded  of  him,  offer  to  do  so 
at  any  time  before  steps  have  been 
taken  to  eject  him,  the  conductor 
ought  to  accept  the  fare :  C  B.  fr  Q» 
R,  T.  Bryan  (1878),  90  III.  126; 
0* Brian  r.  N.  Y.  C,  etc  R.  (1880), 
80  N.  Y.  236.  And  the  conductor 
ought  not  to  act  hastily  in  stopping 
the  train.  A  passenger  who  is  acting 
in  good  faith  may  reasonably  suppose 
that  his  argument  or  explanation  will 
have  weight  with  the  conductor ;  and 
if  the  first  intimation  to  the  contrary 
is  the  latter*8  palling  the  bell-cord,  it 
is  even  then  not  too  late  to  tender  the 
fare :  T.  f-  P.  R.  r.  Bond  (1884),  62 
Tex.  442.  So,  if  a  passenger  have 
not  money  enough  to  pay  the  full  fare 
demanded,  but  says  that  he  will  try 
to  borrow  it,  he  must  be  allowed  a 
reasonable  time  in  which  to  do  so: 
Curl  ▼.  C,  R.  I.  f-  P.  R.  (1884),  63 
Iowa,  417.  But,  as  a  general  rule, 
after  the  conductor  has  stopped  the 
train  and  begun  to  eject  the  passen- 
ger, it  is  too  late  for  him  to  produce  a 
valid  ticket,  if  he  has  one :  State  t. 
Campbell  (1867),  32  N.  J.  L.  309 ;  BA- 
bard  T.  iV.  T.  t-  E.  R.  (1857),  16  N. 
Y.  455,  462 ;  or  the  ticket  accompany- 
ing a  detached  coupon  which  he  has 


presented :  L,  AT.  f-  G.  5.  R.  t.  Arw 

rif  (1882),  9  Lea  (Tenn.),  180,  or  to 
offer  to  pay  his  fare :  Bland  t.  S.  P. 
R,  (1880),  65  Cal.  570:  Hoffbauer  r. 
Z>.  #-  N.  W.  R.  (1879),  52  Iowa,  342 ; 
C.  S.  i-  C.  R.  T.  SkiUman  (1883),  39 
O.  444;  GoM  ▼.  C.  M.  #-  St.  P.  R., 
U.  8.  C.  Ct.  Dist.  Minn.  (1883),  18 
Fed.  Rep.  155.  And  if  the  ejected 
passenger  get  on  the  train  again,  he 
may,  though  he  offer  to  pay  his  fare, 
be  again  ejected :  O'Brien  ▼.  B.  ^  W. 
R.  (1860),  15  Gray  (Mass.),  20.  The 
same  rule  holds  if  a  passenger,  hav- 
ing been  put  off  at  a  regular  station, 
offer  to  pay  his  fare :  Aa«e  r.  />.,  L. 
«-  W.  R.  (1886),  101  N.  Y.  367.  The 
case  of  S.  C.  R.  t.  A7x  (1882),  68  Oa. 
572,  seems  to  be  contrary  to  the  rule, 
but  the  decision  was  probably  war- 
ranted by  the  conductor's  hasty 
action. 

It  has  been  held  tluit  if  the  passen- 
ger be  not  a  trespasser,  and  another 
passenger  offer  to  pay  the  fare,  OTen 
after  the  ejection  has  begun,  the 
conductor  ought  to  receive  it :  Gmg  v. 
N.  Y:,  0.  t-  \V.  R.  (1883),  30  Hun, 
(N.  Y.)  309,  it  was  said,  obiter,  thai 
if  a  passenger  be  ejected  at  a  reg- 
ular station,  and  there  purchase  a 
ticket  or  tender  his  fare  for  the  whole 
Journey,  including  the  distance  al- 
ready traversed,  he  ought  to  be  taken 
on  the  train.  The  dictum  as  to  ten- 
dering the  fare  is  probably  overruled 
by  Pease  v.  Z>.,  L,  4r  W,  R.,  ntpra. 
In  Stone  v.  C.  ^  N.  IF.  JR.  (1877),  47 
Iowa,  82,  the  plaintiff  had  been  ejected 
for  want  of  a  proper  stop-over  check, 
but  bought  a  ticket  for  the  rest  of  hia 
Journey  and  attempted  to  get  on  the 
train  again,  when  the  conductor  pre- 
vented his  doing  so.  In  Swan  v.  M* 
#•  L.  R.  (1882),  132  Mass.  116,  the  con- 
ductor had  told  the  ticket-agent  not  to 
sell  a  ticket  to  the  plaintiff,  who  had 
Just  been  ejected.  In  both  these  cases 
O'Brien  v.  B.  fr  W.  A.,  mpra,  was 
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OB,  and  Um  jilaiiitiff  notalknred 
to  raoover,  and  in  the  Iowa  caaa,  tho 
Court  added,  "This  ruling  hy  no 
neaiM  excladea  him  from  any  other 
train."  0*Brim  t.  B.  ^  W.  R.  Mems 
liaidlj  an  aathoritj  for  theie  caseB, 
■I  the  ground  of  the  ruling  there  wae 
that  the  plaintiif,  irreepeetire  of  hie 
having  heen  ejected,  had  no  right  to 
take  paaaage  on  the  train  except  at  a 
Ngnlar  atation.  The  Coori  did  in- 
deed bold  that  the  plaintiff '•  poeition 
vonld  hare  heen  the  tame,  even  if  he 
had  been  pat  off  at  a  regnlar  station, 
bat  thai  waa  not  necessary  to  the  de- 
cision. It  is  hard  to  understand 
how  conunon  carriers  can  refase  to 
eater  into  the  nsnal  contract  of  car- 
risge  with  a  man,  merely  because  he 
baa  jnat  been  guilty  of  an  actionable 
breach  of  contract  with  them,  or  eren 
because  he  has  trespassed  on  their 
property,  ao  long  as  they  do  not  pros- 
esote  him,  or  how,  if  they  can  refase 
to  contract  with  him,  the  mere  in- 
eouTenience  of  his  baring  to  wait  for 
the  next  train  can  suffice  to  purge 
bim  of  the  consequences  of  his  tres- 
psss  or  bteaeh  of  contract,  as  was 
held  in  Sfuner.  C.  f-N.  W.  R,,  tuffru. 
In  O'Briem  r.  B.  #•  W.  R,,  supra,  it 
waa  said  that  the  plaintiff  could  not  call 
OB  the  railroad  company  **  to  perfo^n 
the  aame  oontract  which  he  had  pre- 
▼ionsly  broken."  In  that  case,  the 
eontraet  was  rightly  viewed  as  the 
ssme  one,  as  a  new  one  could  not  hare 
been  entered  into  except  at  a  regular 
slatioB,  bat  what  the  plaintiff  sought 
in  Stone  ▼.  C.  #•  N.  W.  R.  and  Swan 
V.  i#.  ^  L.  R,j  was  dearly  a  new 


I  tfpnumftn, — ^If  a  passen- 
ger daim  to  have  lost  his  ticket,  the 
oondactor  must  give  him  a  reasonable 
tiBM  in  which  to  find  it.  What  is  a 
reasonable  time  is  a  question  of  fkct 
fcr  the  jury:  L^G.V.R.^.  WiikeM, 
&  Ct.  Texas,  October  18, 1887.  Thia 
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is  espeelaily  tnM  in  the  ease  of 
mnters:  Jiaplm  ▼.  N.  K,  N.  H.  |- 
a.  R.  (1871),  38  Conn.  657.  As  al- 
ready  notieed,  a  passenger  eaanot  be 
pnt.off  a  train  until  he  baa  been  asked 
to  pay  his  Care :  Robtm  t.  N.  Y.  C.  # 
C.  R.  (1880),  21  Hun  (N.  Y.),  387, 
and  given  a  reasonable  time  in  which 
to  decide  whether  to  do  so  or  not,  T.  fr 
P.  R.  V.  Battd  (1884),  62  Tex.  442,  or 
in  which  to  borrow  flMM^y:  Cwir.C. 
R.  Lf  P.  A.,  miprm. 

It  has  been  held  that  if  a  pawsngar, 
with  a  ticket  marked  '*good  this  day 
only,"  stops  over,  in  reliance  on  the 
ticket-agent's  assurance  that  he  is  en- 
titled to  do  so,  and  the  conduetor  has 
no  resson  to  disbelieve  the  passenger's 
story,  he  must  offer  to  refund  the 
value  of  the  unused  part  of  the  ticket, 
or  to  deduet  the  amount  from  the  Care 
demanded,  before  he  can  ejeet  the 
psssenger:  BemAoai  v.  G,  T.  R. 
(1873),  63  Me.  298.  This  case  grew 
out  of  CMts  occurring  before  the  adop- 
tion of  the  Maine  statute,  cited  m/rru, 
entitling  passengers  to  stop  over. 
Similarly  a  passenger  cannot  be 
ejected  Cor  refusing  to  pay  the  extra 
Care  charged  on  traina,  until  what  he 
has  already  paid  be  refunded :  BUmd 
V.  S.  P  R.  (1880),  55  Cal.  570.  But 
where  the  amount  paid  did  not  ex- 
ceed the  fare,  at  the .  rate  charged  on 
trains  to  the  point  where  the  passen- 
ger was  ejected,  the  conductor  has 
been  held  entitled  to  retain  this  sum : 
Hoffkm»  V.  D.  i-  N.  W.  R.  (1879), 
52  Iowa,  342. 

A  psssenger,  who  is  not  a  trespssser, 
can  in  general  only  be  put  off  at  a 
regular  station  :  MapU»  v.  N,  Yl,  N» 
H.  #•  H.  R.  (1871),  38  (>>nn.  557 ; 
Bardatbergk  v.  Si.  P.  M.  ^  M.  R.,  8. 
Ct.  Minn.  June  18, 1888 ;  AmoUr.  P. 
R.  R.  (1886),  115  Pa.  135.  Bat  a 
trespssser  can  be  put  off  anywhere, 
provided  it  can  be  done  without  ex- 
posing him  to  serious  danger:  MeOmn 
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▼.  P.  W.  t  B.  R.  (1871),  34  Md.  632 ; 
fTyman  r.  N.  P.  R.  (1885),  34  Minn. 
210;  C.S.i'C.R.r.SkiUman(lS%S), 
39  Ohio  St.  444.  In  lUinoii  ft  sUtate 
reqaires  that  ftiij  «xpiilBiini  sbftll  toke 
place  At  ft  regnlftr  Btfttion :  See  7*.  H, 
A.  #T.  R.  ▼.  VanaUa  (1869),  21  Oh 
188.  And  eren  if  ft  pftssenger  offers 
to  leftTe  the  train  ftt  onoe,  ftnd  it  it 
•topped  for  him,  ftnd  be  then  refoaes, 
this  is  no  ezonse  for  not  tftking  him 
to  the  next  sUtion :  C.  f-  N.  W.  R.  t. 
Aacoeib  (1868),  48  111.  253.  Bnt  if  the 
pftssenger  be  Uwfally  ejected,  snd 
suffer  no  speciftl  dftmftge,  he  cftn  only 
recover  nominftl  dftnuiges  for  being 
pnt  off  ftwftj  from  ft  regulftr  stfttion : 
a  #  A.  R.  ▼.  Roberta  (186(5),  40  111. 
603.  A  similftr  stfttnte  in  Indiftnft  hfts 
been  held  permiseiTe  only,  sud  not 
directory :  J^.  R.  t.  Rog€r§  (1867), 
28  Ind.  1;  8.  c.  (1871),  38  Id.  116; 
T.  W.i-W.tL  y.  Wright  (1879),  68 
Id.  686. 

The  expulsion  mfty  be  effected  by 
force,  provided  no  more  force  be  osed 
than  is  neoeesftry  to  overcome  resist- 
ftnce :  GalUiM  v.  H.  S.  R.  A.,  U.  8. 
C.  Ct.,  B.  Dist.  Ark.  (1882),  13  Fed. 
Rep.  116 ;  Colemam  v.  N.  1'.,  N.  H.  #• 
H.  R.  R.  (1870),  106  Msss.  160 ;  G. 
W.  R.  Co.  ▼.  MUUr  (1869),  19  Mich. 
805 ;  Stam  t.  Ron  (1857),  26  N.  J. 
L.  224;  JardMM  ▼.  QnmeU,  S.  (X  N. 
J.,  June  20,  1888. 

Though  ft  pftssenger,  who  is  entitled 
to  travel,  mfty  UwMly  refhse  to  lesve 
the  trftin,  he  must  not  forcibly  resist 
ftn  expulsion,  bnt  must  rely  upon  his 
legftl  remedies :  Ball  v.  M.  #•  C.  R., 
U.  S.  C.  Ct.,  W.  Dist.  Tenn.  (1882), 
15  Fed.  Rep.  67,  61 ;  A.  T.  fr  S.  Fe 
R.  V.  GomU,  8.  Ct.  Kfta.,  Febnury  11, 
1888;  P.  R.  R,  t.  CoimoU  (1884), 
112  ni.  295 ;  Bradakaw  v.  S.  B.  R. 
(1883),  135  Mftss.  407 ;  IMIim  v.  St. 
L,  K.  Cy.  t  N'  ^  (1377),  64  Mo.  464 ; 
TornnaoHd  v.  N.  Y.  C,  etc.  R.  (1874), 
66  N.  Y.  296.    His  resistftnce  mfty 


ftmoont  to  contributory  negligence: 
J^HNPii  ▼.  M.  #•  C.  12.,  U.  8.  C. 
<n.,  W.  Dist.  Tenn.  (1881),  7  Fed. 
Rep.  61,  ftnd  the  compftny  will  not  be 
liftble  for  ftny  injuries  he  mfty  receive, 
unless  inflicted  wilfully,  wsntonly,  or 
mftlidously:  A.  T.  f  S,  Fe  R,  ▼. 
Gant8f  tmpirm. 

Though  ft  rallroftd  compftny  is 
chftrgcftble  only  with  ordinftry  cftre  to- 
wftids  trespftssers,  it  cftunot  expose 
them  to  serious  risks :  Rmmde  v.  D.  L. 
tW.R.  (1876),  64  N.  Y.  129  ;  Arnold 
r.  P.  R.  R.f  eupra.  Thus  where  ft 
mftn,  who  was  helplessly  drunk,  wss 
ejected  in  the  snow  ftt  ft  distance  from 
ft  stfttion,  ftnd  was  bftdly  frozen  in 
consequence,  the  compftny  was  held 
liable:  L.  C.  f-  L.  R.  v.  Su/Uram 
(1884),  81  Ky.  624.  And  expulsion 
at  midnight,  at  a  flag  station,  far  dis- 
tant from  any  other  station,  or  in  a 
severe  storm,  remote  from  shelter, 
may  be  evidence  of  reckless,  wanton, 
and  oppressive  action  on  the  con- 
ductor's part :  Evana  v^  St.  £.,  7.  M, 
#•  S.  R.  (1882),  11  Mo.  App.  463 ; 
Vanlark  v.  P.  R.  R.  (1874),  76  Pa.  66. 
But  where  a  drunken  trespssser  was 
ejected  and  left  near  the  track,  and 
was  run  over  half  a  mile  ftwfty  from 
the  stfttion  where  he  wfts  displsoed, 
there  wfts  held  to  be  no  evidence  thftt 
this  Wfts  ft  proximate  result  of  the  ex- 
pulsion: Baiey  v.  C.  ^  JV.  IT.  iZ. 
(1866),  21  Iowa,  15. 

Dttmagee. — If  a  passenger  be  unlftw- 
fuUy  expelled  lh>m  ft  trftin,  he  cftn  re- 
cover for  bodily  injuries,  for  dsmftge 
to  his  business  from  loss  of  time,  snd 
ftlso  for  the  indignity  snd  injury  to  his 
feelings  :  C.  f- N.  W.  R.  v.  WiUiame 
(1870),  55  III.  186 ;  C.  #•  N.  W.  R.  v. 
Chielmlm  (1875),  79  Id.  684 ;  Htdce  v. 
H.  t  S.  J.  R.  (1878),  68  Mo.  329  ; 
a«9/ey  T.  C.  P.  R.  (1876),  11  Nev. 
350;  AUm  ▼.  C.  #-  P.  S.  F.  Co. 
(1884),  46  N.  J.  L.  198  \  D.  L.  ^ 
W.  R.  V.  WaUk  (1886),  47  Id.  648 ; 
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r.N.  Y.a,^.ML  (1874). 
M  N.  Y.  295  ;  P.  F.  W.  i^  C.  R.  ▼. 
Sbumr  (1869),  19  Ohio  St.  157. 

Where  th«  plaintiff  waf  deUjad, 
bat  not  otherwise  damaged,  $4(00  has 
not  been  held  excessive :  T.W.i-  W. 
R.  T.  McDommgk  (1876),  53  Ind.  289. 
In  the  same  State  |50U  has  been  al- 
lowed for  one  day's  delay :  P,  C,4r  Si. 
L.  R.  ▼.  HtMu^  (1872),  39  Ind. 
509  ;  and  $600,  where  a  passenger  was 
pat  off  late  at  night,  sereral  miles 
from  a  station,  and  seven  miles  from 
hia  destination :  L.  E.  ^  W,  R.  r. 
fix  (1882),  88  Id.  381. 

Where  a  condador  wrongly  sap- 
posed  that  a  child,  trarelling  on  a  half 
ticket,  waa  of  age  to  pay  foil  Iwe,  and 
insisted  on  ejecting  him  nnless  foil 
fare  were  paid,  and  the  mother  left 
the  train  also,  though  told  that  her 
ticket  was  perfeotly  good,  she  was 
held  entitled  to  recover  damages  on 
her  own  aoooant  as  well  as  on  that  of 
thechild:  GAmmr.E.  T.V.t-G.R., 
U.  8.  C.  Ct.,  E.  Dist.  Tenn.  (1887), 
30  Fed.  Rep.  904. 

If  a  passenger  has  the  money  to  pay 
his  fare,  his  obstinate  refosal  to  do  so, 
and  insisting  on  being  ejected,  will 
prerent  a  recovery  on  account  of  in- 
Jory  to  his  feelings :  HaU  t.  M.  frc* 
iZ.,  mpruf  GUtmm  ▼.  E.  T,  V,  t  G, 
iL,  Mipra.  And  if  the  passenger 
resist,  he  cannot  recover  lor  bodily 
injariea    received,   unless   wantonly 


inffiolad:  LiOU  ▼.  St.  L.  K.  Cg. 
I*  N.  R.^  mpra.  If  the  oondoctor  be 
honestly  mistaken,  and  no  excessive 
fores  be  nsed,  only  aetaal  damages 
are,  as  a  general  rale,  rsoorerable : 
Graham  r.  /be.  R.  (1877),  66  Mo.  536. 
But  whsrs  the  expulsion  was  fhmi  a 
horse-oar,  the  passenger  was  allowed 
to  recover  for  the  injuxy  to  his  foelings 
also,  though  not  ezemplary  damages : 
Hamkm  v.  Tkir4  Av.  R.  Cb.  (1873), 
53  N.  Y.  25. 

If  the  act  of  the  oonduetor  be  wan- 
ton, reckless,  and  opprsssive,  exem- 
plary damages  may  be  recoTered: 
Earns  ▼.  Si.  L.  I.  M.  f- S.  R.  (1882), 
11  Mo.  App.  463 ;  as  where  the  plain- 
tiff was  put  off  at  an  onseaaonaUe 
hour  in  the  morning  at  a  place  where 
he  suffered  from  exposure  to  the 
weather :  Bait  ▼.  S,  C.  A.,  8.  (H.  8. 
C,  March  20, 1888.  In  L.  S.  f  M.  S. 
R.  T.  RMmmomg  (1886),  113  Pa.  519, 
where  the  conductor  showed  utter  dis- 
regard of  the  passenger's  safety,  and 
the  latter  was  rery  severely  i^Jured^ 
a  verdict  for  $48,750  was  sustained. 

In  Fhla.  Traetim  Co.  r.  Oitem, 
(1888),  119  Pa.  37 ;  a.  c.  27  Axbbicav 
Law  Baoisna,  338,  the  rule  followed 
ii|  the  last-cited  case  is  recognised  as 
in  aooordance  with  the  preponderance 
of  authority,  although  its  propriety  is 
doubted. 

Cbas.  CmAvncan  BarvsT. 

Philadelphia. 
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RCCCNT   AMCRICAN    DECISION. 

Supreme  Court  of  Alabamtu 

CHBBBT  BT  AL.  ▼.  HBBRING. 

Where  a  deed  was  handed  by  the  grantor  to  the  grantee  and  both  partisB 
bnmediately  went  to  the  adjacent  ofloe  of  H.  and  the  deed  was  there  delivered 
to  H.  to  hold  until  a  sum  of  money  should  be  paid,  and  H.  then  endorsed  on 
the  deed  that  it  was  an  escrow,  to  be  held  until  the  payment,  but  the  money 
was  nerer  paid  and  the  deed  not  found ;  there  was  no  deUrery,  and  the  deed 
did  not  become  an  executed  convojance. 
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Appial  from  the  Circnit  Court  of  Lee  CJonnty. 

The  plaintifi'a  were  non-eaited  in  the  Court  below,  in  an  ac- 
tion for  the  reoovery  of  a  tract  of  land,  after  the  Court  had 
refused  to  admit  evidence  that  the  common  grantor,  Thomas 
J.  Stephens,  had  not  delivered  the  deed  to  the  defendant,  but 
had  deposited  it  as  an  escrow  under  the  circumstances  men- 
tioned in  the  opinion  {infra). 

A.  and  J2.  B.  Barnes  and  George  P.  Harrison^  Jr.^  for  ap- 
pellants. 
J.  M.  ChiUonj  for  appellee. 

Stone,  C.  J.,  February  1, 1888.    We  do  not  question  the 
doctrine,  so  firmly  established,  that  a  deed  cannot  be  delivered 
to  the  grantee,  to  be  held  by  him  as  an  escrow,  and  to  be- 
come valid  and  binding  as  a  conveyance,  only  on  the  happen- 
ing of  an  event  to  transpire  afterwards :   Williams  v.  Higgins^ 
(1881),  69  Ala.  517 ;  1  Dev.  Deeds,  §  814 ;  8  Wash.  Real 
Prop.  (5th  ed.),  817 ;  Ins.  Co.  v.  McMillan  (1856),  29  Ala. 
147 ;  SirMtUon's  Estate  (1835),  4  Watts  (Pa.),  180.    It  is  cer^ 
tainly  true  that  a  paper,  on  its  face  a  deed,  though  formally 
executed  in  all  other  respects,  is  nevertheless  inoperative  as  a 
deed,  if  there  has  been  no  delivery  to  the  grantee.    Delivery, 
however,  need  not  be  positively  proved.    It  is  often  inferred 
from  circumstances,  not  the  least  frequent  of  which  in  its  oc- 
currence is  the  possession  of  the  deed  by  the  grantee.    Many 
other  acts  or  fiEusts  justify  the  presumption  of  delivery,  but 
we  need  not  enumerate  them :  8  Brick.  Dig.  298,  §§  25-27  ; 
1  Dev.  Deeds,  §§  260  et  seq. ;  \  Brick.  Dig.  58 ;  8  Wash. 
Real  Prop.  (5th  ed.),  804.    When  the  testimony  is  indeter- 
mmate,  the  inquiry  of  delivery  vd  non  is  one  of  intention,  to 
be  determmed  by  the  jury :  Alexander  v.  Alexander  (1882) 
71  Ala.  295 ;  Mwrray  v.  Stair  (1828),  2  B.  4  C.  82 ;  1  D  /. 
Deeds,  §§  262-268.    The  hat  that  the  grantee  acquire(^  ^r  at 
some  time  had  the  possession  of  the  deed,  unezplaineu,  raises 
the  presumption  that  it  was  delivered  to  him  by  the  grantor, 
and  that  it  thereby  became  operative  as  a  conveyance.    We 
have  shown  above  that  this  presumption  cannot  be  overturned 
by  proving  that  it  was  delivered  to  him  as  an  escrow,  to  be- 
come a  conveyance  on  the  happening  of  some  future  event. 
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The  reason  assigned  for  this  ruling  U^  that,  when  a  grantor 
delivers  to  a  grantee  a  deed  formally  executed  in  all  other 
respects,  each  of  the  two  parties  has  then  (performed  every 
act  which  he  proposes  to  <lo,  or  can  do,  in  reference  to  the 
execution  of  the  paper ;  and  these  aci»,  without  more,  raise 
the  legal  presumption  that  the  conveyance  is  fully  executed. 
Doing,  or  not  doing,  the  outside  thing  upon  which  the  effect 
of  delivery,  as  a  complete  execution  of  the  deed,  is  to  depend, 
is  not  a  proposition  to  do  anything  further  with  the  deed. 
The  naked  offer  is  to  prove  a  contemporaneous  oral  agree- 
ment that,  unless  some  outside  collateral,  unwritten  stipula- 
tion is  complied  with  by  the  grantee,  then  this  possession 
shall,  ipsofucto^  be  treated  as  no  proof  of  delivery,  and  the  in- 
strument as  no  deed.  To  allow  this,  would  be  to  permit  the 
legal  effect  of  a  deed,  complete  to  all  outside  appearances,  to 
be  varied,  and  in  many  instances  defeated,  by  oral  proof  of  an 
agreement  not  embraced  in  the  writing. 

In  the  case  we  have  in  hand,  the  testimony  offered  would 
have  tended  to  show  that  the  deed  was  handed  to  Herring, 
the  purchaser,  at  a  point  near  Hooper's  office,  and  the  two 
parties  then  went  in  company  to  Hooper  and  delivered  the 
deed  to  him ;  that  Hooper  indorsed  on  the  deed  that  it  was 
delivered  to  him  as  an  escrow,  to  be  delivered  to  Herring 
when  $125  should  be  paid  by  Herring  to  or  for  Stephens ; 
and  that  the  money  was  never  paid,  and  the  deed  was  never 
afterwards  in  the  hands  of  Herring.  Hooper  is  dead  and  the 
deed  was  not  produced.  It  has  probably  been  destroyed  or 
lost.  This  testimony,  if  received,  would  have  tended  to  show 
the  foregoing  state  of  facts ;  that  the  delivery  to  Hooper  was 
made  by  the  consent  of  both  parties,  with  the  agreement  and 
understanding  which  was  expressed  in  his  indorsement,  and 
that  the  delivery  of  the  deed  by  Stephens  to  Herring,  if  not 
made  that  the  latter  might  inspect  it,  was  at  most  made  with 
the  understanding  that  it  should  be  carried  to  Hooper,  and 
placed  with  him  as  an  escrow. 

We  need  not,  and  do  not  decide,  what  would  be  our  ruling 
if  Herring  had  kept  the  deed,  and  had  never  delivered  it  to 
Hooper.    That  question  is  not  before  us. 

We  do  hold,  however,  that  the  testimony  offered  should 
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have  been  received ;  and  if  it  proves  that  the  delivery  and  de- 
poeit  with  Hooper  were  made  as  offered  to  be  shown,  and  with 
the  agreement  and  understanding  that  Hooper  should  hold 
the  deed  as  an  escrow,  then  the  handing  of  the  deed  by 
Stephens  to  Herring  was  not  a  delivery,  and  the  deed  did  not 
thereby  become  an  executed  conveyance.  Left,  as  the  deed 
was,  with  Hooper,  Herring  could  not  have  obtained  possession 
of  it  until  some  other  act  was  done,  namely,  a  delivery  of  it 
by  Hooper.  This  presents  all  the  elements  of  an  escrow,  not 
in  Herring's  possession,  but  in  Hoo{>er'8.  In  Gilbert  v.  Ins. 
Co.  (1840),  28  Wend.  (N.  Y.)  48,  it  was  ruled  that  "  leaving  a 
deed  in  the  hands  of  the  grantee,  to  be  by  him  transmitted  to 
a  third  person,  to  hold  in  escrow  until  the  happening  of  a  cer- 
tain event,  is  not  a  delivery  to  the  grantee,  so  as  to  vest  title 
in  him ;"  s.  c.  and  note,  85  Am.  Dec.  548.  The  same  doc- 
trine is  declared  in  Fairbanks  v.  Metealf  (1811),  8  Mass.  230, 
and  ih  Brown  v.  Reynolds  (1858),  5  Sneed  (Tenn.),  639.  This 
doctrine  is  asserted  without  disapprobation  in  Dev.  Deeds, 
§  817  ;  and  in  §  271,  the  same  author  says :  ^^  A  delivery  of 
a  deed  for  inspection,or  a  delivery  to  the  grantee  or  his  agent, 
to  be  held  while  the  grantee  has  under  consideration  the  pro- 
position whether  he  shall  accept  it  or  not,  is  not  a  valid  deliv- 
ery." And  8  Wash.  Real  Prop.  (5th  ed.)  817,  says :  "  A  deed 
can  never  be  an  escrow  if  delivered  to  the  grantee  himself, 
unless  for  the  express  purpose  of  being  handed  to  another 
person."  These  principles  we  consider  sound  and  conserva- 
tive, and  we  adopt  them.  The  rulings  of  the  Circuit  Court 
are  in  conflict  with  our  views. 
Reversed,  nonsuit  set  aside,  and  cause  remanded. 


%  1.  What  may  be  dtiivered  in  Eterow, 
Any  kind  of  an  insimment,  having 
the  eBsentiala  of  a  oontract,  may  be 
delivered  in  escrow.  The  most  Cunillar 
instance  is  that  of  an  ordinary  deed, 
but  other  instruments  in  escrow  hare 
been  the  sabject  of  jadioial  decision, 
snch  as  a  sheriff 's  deed  :  Jackmm  t. 
Catlin  (1807),  2  Johns.  (N.  Y.)  24S ;  a 
promissory  note:  Gmek  t.  Meeker 
(1817),  2  C^nn.  302  ;  Foy  ▼.  BiaduioM 


(1863),  31  ni.  538 ;  BeUowe  v,  Folmm 
(1866),  4  Robt.  (N.  Y.)  43 ;  Arry  ▼. 
Ihitermm  (1844),  5  Humph.  (Tenn.) 
133 ;  a  bond :  Madimm,  etc.  Bank  Road 
Co.  T.  Stevene  (1857),  10  Ind.  1 ;  a 
stock  subscription :  Wright  r.  Shdbg 
R.  R.  Co.  (1865),  16  B.  Hon.  (Ky.) 
4 :  Cate  Wagon  Co.  t.  Wolfendem  (1885), 
63  Wis.  185;  a  composition  deed: 
Johneon  r.  Baker  (1821),  4  B.  &  Aid. 
440 ;  and  any  inatmmeat,  even  though 
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not  under  msI:  Siyof  ▼.  Coming 
(1864),  4  Abb.  (N.  Y.)  App.  200  ;  a 
OM^tgage:  Ckipmamw.  Tiidkcr  (1875), 
38  Wis.  43;  6ekmidi  t.  />m9oii,  69 
Wift.300. 

(2.  D^fimtiom.  Btymologieally,  the 
word  '*eecrow'*  meanv  a  "•croU." 
An  old  definition,  and  one  much 
qooted,  ia  aa  JoUows:  **  The  deliver j 
oi  a  deed  aa  an  eaorow  ia  said  to  be, 
where  one  doth  make  and  seal  a  deed 
•nd  deliver  it  nnto  a  atranger  until 
certain  oonditiona  be  performed,  and 
then  to  be  delivered  to  him  to  whom 
the  deed  ia  made,  to  take  effect  aa  hia 
deed.  And  ao  a  man  maj  deliver  a 
deed,  and  aneh  a  delirerj  is  good. 
But  in  this  case  two  cautions  must 
be  heeded:  Jim^  that  the  form  of 
worda  naed  in  the  deliverj  of  a  deed 
in  this  manner,  be  apt  and  proper ; 
jceiMMf,  that  the  deed  be  delivered  to 
one  that  is  a  stranger  to  it,  and  not  to 
the  partj  himself  to  whom  it  is 
made  :'*  Sheppard's  Touchstone,  58. 

Thia  definition,  as  we  shall  else- 
where see,  is  not  strictl  j  correct,  so 
ftr  as  it  requires  the  deliverj  to  be  to 
ajftron^er .-  Waikm$  r.  Natk  (1875),  L. 
R.  20  Eq.  262.  A  modem  definition 
is  that  "  an  escrow  is  a  deed  deliv* 
ered  to  a  third  person,  npon  a  future 
condition  to  be  performed  bj  either 
partj.  It  must  be  delivered  to  a 
stranger,  and  the  oonditions  men- 
tioned :"  Rapmmd  v.  Smkh  (1825),  6 
Omn.  555.  As  a  description  of  an 
cserow,  we  have  the  following :  *'  It  is 
essential  to  an  escrow  that  it  be  de- 
livered to  a  third  person  to  be  bj  him 
delivered  to  the  obligee  or  grantee, 
upon  the  happening  of  some  event  or 
the  performance  of  some  condition, 
frmn  which  time  it  becomes  an  abso- 
lute deed:"  Jamt$  v.  Vamierkmjfdem 
(1829),  1  Paige,  387.  Hence,  where 
a  deed  waa  executed  bj  H.  and  wife, 
and  delivered  as  an  escrow  to  If.,  who 
tendered  it  to  the  grantee,  and,  on 


refusal  bj  the  grantee  to  accept  it.  If. 
returned  it  to  U.,  thia  did  not  consti- 
tute H.  an  agent  for  his  wife,  to  bold 
the  deed  as  an  escrow,  and,  alter  her 
death,  to  make  a  valid  delivery  to  the 
grantee  .  ExeaUort  if  Sko§9ib€rgtr  v. 
hackman  (1860),  37  Pa.  87. 

(  3.  Mmai  be  a  completed  Inotrumeoi* 
It  will  be  observed  that  the  instru- 
ment put  in  escrow  must  be  a  com- 
pleted one ;  that  ia,  nothing  so  for 
remains  to  be  done,  touching  the  per- 
fecting of  the  instrument,  except  de- 
livery to  the  grantee  or  obligee.  If  it 
is  a  deed,  it  must  be  signed  bj  the 
grantor,  the  grantee  named,  and  the 
land  intended  to  be  conveyed,  de- 
scribed; it  must  be  as  complete  in 
manual  execution  as  if  it  were  to  be 
placed  in  the  hands  of  the  grantee 
and  title  pass  at  once.  If  anything 
in  this  respect  remains  to  be  done,  it  is 
not  a  valid  escrow.  Not  only  this, 
but,  back  of  the  deed,  must  be  a  con- 
tract between  the  parties  to  it,  defi- 
nitely aasented  to  by  both  of  them, 
and  requisite  in  all  its  parts  to  cover 
all  that  is  essential  to  secure  a  convey- 
ance of  the  land.  Unless  there  haa 
been  a  meeting  of  the  minds  suflicient 
for  a  contract  of  conveyance,  there 
cannot  be  a  deed  put  in  escrow  ;  for  if 
it  is  attempted,  it  will  be  the  act  of 
one  only:  fUtk  v.  Bmck  (1866),  30 
Cal.  208. 

§  4.  To  whom  ddivered.  It  is  ele- 
mentary to  say  that  a  delivery  of  a 
deed  or  written  contract  is  essential  to 
its  validity.  This  is  true  of  an  in- 
strument delivered  in  escrow.  But 
in  all  such  instances  of  an  escrow, 
the  delivery  moat  be  to  a  person  not  a 
party  to  the  inatrument,  a  third  per- 
son or  stranger ;  aa  we  have  seen  it 
stated,  in  the  eaae  of  a  deed,  to 
some  one  else  than  the  grantor  or 
grantee.  In  foot,  it  may  be  broadly 
atated  that  there  cannot  be  a  delivery, 
in  eaae  of  a  deed,  to  the  grantee,  and 


104 


CHBRET  %.  HBRRIKO. 


in  CM6  of  A  Boio,  to  tho  pftjoe : 
McCoMM  T.  Atkerum  (1883),  106  HI.  31 ; 
StoMiuM  y.  ChfMcir  (1886),  114  Id. 
19;  Stmfari  r,  Andermm  (1877),  59 
Ind.  375 ;  Demrdorfr.  For«inoii(1865), 
M  Id.  481 ;  Madiam  P.  A.  Cb.  t.  iSto- 

P0if I  Mtpm  s  nOCkt  T.  RotUtOmt  attKUtttrjf 

(1877),  56  Ind.  198 ;  Wrigk  r.  SUhg 
Ji,  R*  Com^  Mtpm  f  JuCmtotk  wttu  Rmmb&U 
T.  Rmtamd  (1831),  6  Wend.  (N.  T.) 
666 ;  GUben^.NmiKAwmiam  FtrthM. 
Co.^  tmpta;  Segmtmr  ▼.  Commg,  mtpra; 
£€er$  T.  Been  (1876),  22  Ifteh.  42; 
Meteal/T.  Vam  Brmt  (1862),  37  Barb. 
(V.Y.)(m;(MiMaryorN.J.r.Tkaieker 
(1879),  41  N.  J.  L.  403;  /Wey  t.  Com- 
gUl  (1838),  5  Blackf.  (Ind.)  18 ;  SiaUr. 
Ckriaum  (1850),  2  Ind.  126 ;  Madimm, 
etc  Plank  Road  Co.  t.  Sieveiu  (1855),  6 
Id.  379;  Siepken$  Y.Bmffah,tic.R,  R.  Co. 
(1855),  20  Barb.  (N.Y.)  332 ;  MiUor  t. 
/lefcAer  (1876),  27  Gnt.  (Va.)  403. 
The  last  citation  has  an  azcellent  dis- 
onasion  of  old  and  modem  caaea  and 
authorities.  Thia  la  tme,  howoTer, 
onlj  of  thoae  inatruments  in  which  the 
conditional  character  of  the  instro- 
ment  la  not  ezpreaaed  In  writing  npon 
the  face  thereof ;  and  onlj  relates  to 
those  instmments  where  the  condition 
rests  In  parol  or  an  outside  instm- 
ment:  MeC<m»  t.  Atkertonj  iupra; 
Wendlmgery,  SmiA{\%%\\  75  Va.  309; 
//idbf  T.  Goode  (1842),  12  Leigh  (Va.), 
479.  An  inatrnment  in  which  the 
condition  ia  not  expressed  therein,  if 
delivered  to  the  obligee,  becomes  ope- 
rative at  once,  even  though  contrary 
to  the  intention  of  the  parties  i  here- 
to :  Foley  ▼.  Cow^^  mpra  ;  Bramem  r, 
Bingham  (1863),  26  N.  T.  483; 
WorreU  r.  Mwm  (1851),  5  Id.  229 : 
'*A  deed  can  only  be  delivered  In 
escrow  to  a  third  person.  If  it  be 
intended  that  it  shall  not  take  effect 
until  some  subsequent  condition  shall 
bo  performed,  or  some  subsequent 
event  shall  happen,  such  conditions 
must  be  inserted  In  the  deed  itself^  or 


else  It  most  not  be  dellverfd  to  th« 
grantee.  Whether  a  deed  haa  been 
delivered  or  not  Is  a  question  of  fact, 
npon  which,  from  the  very  nature  of 
the  oaae,  parol  evidence  ia  admiaaible. 
Bnt  whether  a  deed,  when  delivered, 
ahaU  take  effect  absolutely,  or  only 
npon  the  perfbrmance  of  some  condi- 
tion not  ewpreascd  therein,  cannot  be 
determined  by  parol  evidence.  To 
allow  a  deed,  absolute  npon  Its  ISmo, 
to  be  avoided  by  anoh  evidence,  would 
be  a  dangeroua  violation  of  a  cardinal 
rule  of  evidence.  The  deed  in  thia 
caae  being  absolute  upon  its  face,  and 
having  been  delivered  to  the  grantee 
himself,  took  effect  at  once.  It  could 
not  have  been  delivered  to  take  effect 
upon  the  happening  of  a  future  con- 
tingency, for  this  would  be  incon- 
sistent with  the  terms  of  the  instru- 
ment itself.  Without  regard,  there- 
fore, to  any  understanding  which  may 
have  eziated  between  the  parties  at 
the  time  the  deed  was  delivered,  it 
must  be  held  to  be  an  absolute  con- 
veyance, operative  from  that  time:*' 
Lawion  v.  Soger  (1851),  11  Barb.  (N. 
Y.)349. 

§  5.  RmU  wtodified.  Thia  ia  the  mle 
laid  down  in  the  old  cases  (and  in 
Touchstone,  as  we  have  seen)  :  7%or- 
otigkgcod'e  Case,  Hil.  9  Jac.  1,  9  Co.  R. 
137 ;  mtgddon'e  Gate,  Trin.  38  Elis., 
Cro.  Elis.  520:  Hol/ord  v.  Btrter 
(ct'ira  1620),  Hob.  246,  and  other  re- 
spectable authorities  :  Hidce  v.  Goode, 
n^pra ;  and  a  plea  setting  up  a  condi- 
tional delivery  is  bad  :  Hawkdand  v. 
GatcMl,  Esater  T.  42  Elis.,  Cro.  Elis. 
835;  WiUiama  v.  G'reen,  Trin.  T.  43 
Elis.  Id.  884;  Fhlegr,  CnwgiU.ampra; 
Pgn  V.  CamiJbeU  (1856),  25  L.  J.  Q. 
B.  279.  But  this  rule  haa  been  some- 
what modifi«sd  by  a  recent  caae  in  Sng^ 
land.  In  the  case  referred  to,  a  re- 
conveyance was  executed  by  one  of 
two  trustee  mortgagees  expressly  as 
an  escrow,  conditioned  on  payment  of 
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the  mortjcage  deM,  and  was  left  hj 
him  with  his  oo-tru<tee.  The  oo-inw- 
t06  alUsrwarda  alao  executed  the  re- 
ooDvejance  ezpreaalj  as  an    eecrow 
**upoii  the  faith  of  an  undertaking 
that  the  hnaineBS  shoald  be  forthwith 
settled,"  and  handed  the  re-oonfej- 
anee  to  the  solicitor  of  the  mortgagor. 
This  was  held  to  be  a  good  delivery 
ss  an  escrow,  and  the  Vioe-Chancel- 
lor  said,  as  to  the  exeontion,  bj  the 
ixst  oo>trustee:  "It  is  said  that  the 
deed  thus  ezecnted  could  not  be  called 
an  escrow,  because  it  was  not  deliv- 
ered to  a  stranger,  and  that  is,  no 
doubt,  the  waj  in  which  the  rule  is 
stated  in  some  of  the  text-books — 
Sbeppard's  Touchstone,  for  instance ; 
but  when  those  authorities  are  exam- 
ined, it  will  be  found  that  it  is  not 
menlf  a    technical    question,  as  to 
whtther  or  not  the  deed  is  delivered 
into  the  hands  of  A.  B.,  to  be  held 
oonditionall J ;  but,  when  a  delivery 
to  a  stranger  is  spoken  of,  what  im 
meant  is  a  delivery  of  a  character 
n^gatiTing  ita  being  a  deliver  j  to  the 
grantee  or  to  the  partj  who  is  to  have 
the  benefit  of  the  instrument.    We 
cannot  deliver  the  deed  to  the  grantee 
himself,  it  is  said,  because  that  would 
be  inconsistent  with  its  preserving  the 
character  of  an  escrow.    But  if,  upon 
the  whole  of  the  transaction,  it  be 
dear  that  the  delivery  was  not  in- 
tended to  be  a  delivery  to  the  grantee 
at  thai  time,  but  that  it  was  to  be 
something  different,  then  you  must 
not  give  effect  to  the  delivery  as  being 
a  complete  deliTery,  that  not  being 
the  intent  of  the  persons  who  executed 
the  inatniment."  As  to  the  execution 
by  the  second  co^trustee,  the  Vioe- 
Chancellor  said  he  saw  no  difficulty  in 
holding  that,  if  it  were  a  delivery  to 
the   solicitozB    aeting  for  the   mori- 
gag3r,  "  it  was  a  delivery  to  him  as 
an  agent  for  all  parties  for  the  purpose 
of  that  deUreiy:"  Waikm$  ▼.  iVosA, 


fipra.  Here,  it  will  be  observed,  was 
a  delivery  to  the  solicitor  acting  for 
the  grantee  alone,  and  it  was  held  a 
good  escrow.  This  is  certainly  a  modi- 
fication of  the  doctrine  of  the  old  au- 
thorities ;  and  goes  further  than  a  less 
recent  case,  that  a  deed  might  be  de- 
livered as  an  escrow  to  a  solicitor  scting 
for  all  the  parties  to  it:  MiUtnkip  v. 
Broofcet  (1860),  6  H.  &  N.  797. 

(6.  Ddirery  to  ^^esf.^-Since  an- 
other may  act  for  one  in  his  stead,  or 
a  man  may  perform  an  act  by  an 
agent,  a  delivery  to  an  agent  author- 
ised to  receive  the  deed  is  a  delivery 
in  law  to  the  grantee  himself,  and  it 
cannot  be  made  an  escrow :  DmiKwm  v. 
B>p€  (1872),  47  Ga.  445 ;  Weir  r. 
Batdorf,  Supreme  0>urt,  Neb.  1888 ; 
WorrvU  V.  Mwm,  trnpra;  SUwart  v. 
Andermm,  wjna;  BeiUriile^  etc.  Bank 
V.  Borwman^  Supreme  Court  111  1880  ; 
Madimm^  etc.  Plank  Road  Co,  v.  SCetwis, 
sepra ;  Miller  v.  Ffetekert  mipra*  So  a 
delivery  to  the  grantor's  agent  will 
not  put  the  instrument  in  escrofr: 
Weir  V.  Baldorf,  mpra. 

If  the  delivery  is  made  to  an  oflcer 
of  a  corporation,  with  the  intention  of 
passing  title,  this  is  a  delivery  to  the 
corporation  itself,  if  such  corporation 
is  the  grantee  or  obligee.  But  such 
an  oflicer  may  act  as  the  agent  of  both 
parties,  and  receive  the  deed  in  es- 
crow ;  for  there  is  no  such  personal 
identity  between  a  corporation  and  its 
oflicers  as  will  prevent  a  delivery  to 
them  as  an  escrow  :  Somlkem  Life  /as., 
He,  Co.  V.  CUe  (1862),  4  Fla.  359 ; 
BankofHealdabmrg  r.Bailhaeke  (1884), 
65  Cal.  327.  "  It  is  said  that  delivery 
to  an  officer  or  servant  of  a  corpora- 
tion is  delivery  to  the  corporation.  To 
this  we  assent,  with  the  addition  that 
such  delivery  is  for  the  use  and  benefit 
of  the  corporation,  and  with  intent  to 
pass  an  absolute  property  or  interest 
in  the  deed  delivered ;  and  the  rale 
would  be  the  same,  if  the  delivery 
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•honld  be  niAdeto  a  mere  ttnuiger. 
We  do  not  think  that  there  is  enoh  a 
pereona]  identity  between  the  oorpora- 
tion  and  its  ofloen  that  a  deed  maj 
not  be  placed  in  the  hands  of  the  lat- 
ter as  an  escrow  until  the  performance 
of  some  condition,"  etc. :  SotrtAcm 
lift  /lu.,  €fe.  G».  T.  Cb(«,  Jiyiro.  So 
where  one  maj  act  as  the  sgent  of 
both  parties,  he  may  hold  the  deed  in 
escrow ;  bat  an  absolate  deliTcrj  to  an 
ofioer  of  a  corporation  cannot  be  i|^er- 
waitit  modified  so  as  to  put  the  instm- 
ment  in  escrow  ;  the  effect  of  the  act 
can  ncTer  be  changed:  Oisietfniati, 
ete.  A  /{.  Cb.  ▼.  IViff  (1882),  13  Ohio 
St.  235.  A  deed  may  be  delivered  to 
arbitrators  for  their  disposal,  ss  thej 
shall  award  the  title :  BtA  t.  (voodrw 
(1786),  Kirbj  (Conn.),*  64. 

§  7.     TrofiMitMioii     to     HMmr     by 
GramUe* — ^The  question  arises,  can  the 
grantee,  or  obligee,  act  as  an  agent  to 
carry  or  transmit  the  deed  to  the  per- 
son who  is  to  hold  it  in  escrow  f    This 
has  been  answered  in  the  affirmatiye : 
Gilbert  ▼.  North  ilsMricoBi,  etc.  Int.  Cb., 
mifra.    "The  deed,  as  well  ss  the 
mortgage,  was  left  in  the  hands  of 
Nottingham  (the  grantee),  to  be  far- 
warded  to  Boteodk,  the  depositary.    It 
was  not  put  into  the  hands  of  the 
grantee  to  keep,  5«t  wterdy  a»  a  mode 
of  iremtmieekm    to    Babcoek,   as    was 
well  said  by  the  Judge  on  the  trial. 
There  was  neither  any  formal  dellT- 
erj,  nor  any  intent  that  the  grantee 
should  take  it  as   the   deed  of  the 
grantor.    Nottingham  receiTed  it,  not 
as  gnmtee,  but  as  the  ageid  of  the 
grantor  for  a  special  purpose  ;  and  I 
see  no  good  reason  why  he  could  not 
execute  that  trust  ss  well  ss  a  stran- 
ger.    He  did  execute  it  with  fidelity, 
and  the  deed  still  remains  with  the 
depositary  agreed  on  by  the  parties :" 
Id.     Here  it  wiU  be  obserred  that  the 
deed  had  reached  the  hands  of  the 
\  when  the  point  was  raised. 


Suppose  the  grantee  had  retained  tiie 
deed,  denying  the  condition,  and 
claiming  an  absolute  deliyery,  what 
then  f  In  such  an  erent  the  deliTery 
would  be  held  to  be  absolute,  and 
parol  eridence  not  admitted  to  show 
the  conditional  deliTciy:  Bramnn  ▼. 
Bimgkam,  mttpra;  Jatkeon  t.  Shrfdom 
(1843),  22  Me.  569 ;  Brown  t.  R^ynoUb, 
OKpra ;  Smonton^e  Ett.^  supra ;  Murray 
y.  Stair,  eupra;  Den  t.  Ihrtee,  2  Dot. 
k  Bat.  (N.  C.)  530;   WHyht  ▼.  Sketby 

i  8.   Worda  of'  Delivery. — By  some 
of  the  old  authorities  the  word  '*  es- 
crow" must  be  used  to  make  the  de- 
liTery a  good  one  in  escrow ;  such  as 
"  I  deliTer  this  deed  in  escrow  upon 
the  condition,"  etc.     But   this  rule 
has  long  since  been  exploded  :  Notte- 
beck  T.  Wilk»  (1857),  4  Abb.  Pr.  (N. 
T.)  315 ;    Gilbert  t.  North  American^ 
etc.  Ina,  Co.,  Mpro.    But  the  words 
used  and  the  intention  of  the  parties 
most  show  that  it  is  a  conditional  de- 
livery, such  a  condition  as  the  law  per- 
mits the  parties  to  agree  upon  :  Jackeem 
dem,   RuMoell  y.   Rowland,  eupra.     If 
the   grantor   or   obligor    retain    by 
agreement   control    over  the  instru- 
ment, it  is  not  an  escrow ;  for  the  de- 
positary is   only    the   agent  of   the 
grantor,  and  not  of  both,  as  the  law 
requires :  Loubat  y.  Kipp    (1860),  9 
Fla.  60 ;  Arnold  y.  Ihtriek  (1837),  6 
Paige  (N.  Y.),  310 ;  Carriek  y.  Frendk 
(1846),  7  Humph.  (Tenn.)  459 ;  John- 
eon  y.  Brandk  (1851),  11  Id.  521 ;  Ordi- 
nary of  N.  J.  y .  Thatcher,  eupra ;  Evans 
Y.Gihbt  (1846),6  Humph.  (Tenn.)  405; 
Groves  y.  Tudter  (1848),  18  Miss.  9. 
"  There  wss  nothing  sgreed  to  be  done 
by  or  on  the  part  of  the  grantee  aa 
the  condition  upon  the  performance 
of  which   the  deed  was   to   become 
absolute,    and   to   be    deliyered    to 
him  by  the  third  person.     It  is  the 
general  rule  that  a  deed  deliyered  to 
a  third  person  is  viewed  as  an  eacroir 
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omky  in  cue  it  ti  agreed  Uiat  the  deed 
ie  to  be  delivered  to  the  grantee,  npon 
the  perfomianoe  by  him  of  the  stipo- 
lated  condition :  FUek  ▼.  BumAf  Mpro. 
See  aark  t.  Giffbrd  (1833),  10  Wend. 
(N.  Y.)  310  ;  fVkii€  t.  BaUeg  (1841), 
14 Conn.  271 ;  CerrMT.  Dimaid  (1794), 
2  Wash.  (Va.)  58;  Whu  t.  HV/mum 
(1836),  3  N.  J.  Bq.  376. 

i  9.    Whether  am  Eaemo  or  Bream 
Deed. — It  is  often  difficult  to  deter- 
mine whether  a  deed  is  delivered  in 
escrow  or  not.    A  modem  anthoritj, 
recognising  this  diflcoltj,  sums  up 
what  ho  considers  the  doctrine  of  the 
esses  on  this  point  as  follows:    "If 
the  pajrment  of  monej,  or  the  per- 
formance of  some  other  condition,  is 
the  circnmstanoe  upon  which  the  fu- 
ture deliver  J  is  to  depend,  the  instru- 
ment is  an  escrow;   but  where  the 
future  deliverj  does  not  depend  upon 
the  performance  of  any  condition,  but 
it  is  deposited  with  a  third  person 
■erelj  to  await  the  lapse  of  time  or 
the  happening  of  some  contingencj, 
it  will  be  deemed  the  grantor's  deed 
praientlj :"  Devlin  on  Deeds,  §  319, 
eiting  Hathaway  v.  Ihyne  (1865),  34 
N.  Y.  92 ;  Fatter  v.  Manifidd  (1841),  8 
Met.(Hass.)412 ;  Wkeeiwri^  v.  Wheel- 
Wright  (1807),  2  Mass.  447;  and  saj- 
ing  in  a  note,  **  but  see  Stene  v.  DutnU 
(1875),  77  111.  475,  where  a  deed  of 
this  kind  was  considered  rather  to  be 
an    escrow."      Ommienting    further 
npon  this  subject,  the  same  author 
sajs :  <*  This  distincUon  Is  material, 
because,  if  it  be  an  escrow,  no  title 
pssscs  to  the  grantee  until  the  second 
deliverj,  while,  if  it  be  a  present  deed, 
the  title,  upon  the  happening  of  the 
eontingencj,  or  upon  the  lapse  of  the 
spedHed    time,    pssses    hy   relation 
from  the  time  the   Instrument  was 
placed  in  the  hands  of  the  depositarj 
or  trustee.     As  the   intent  of   the 
parties  Is  the  point  to  be  ascertained, 
each  ease  must  be  decided  upon  its 


own  peculiar  oireamstances,  upon  the 
language  emplojed,  the  situation  of 
the  parties,  the  object  to  be  attained, 
and  such  other  foots  as  maj  throw 
light  upon  the  intention  of  the 
parties  :"  §  320.  In  this  he  Is  clearlj 
sustained  by  a  quotaUon  from  Hatho' 
way  V.  /bjfse,  Mi/im.  Bee  O*  Kelly  v. 
O' Kelly  (1844),  8  Met.  (Mass.)  436 ; 
Mmrray  v.  Stair,  ampra;  Shaw  v.  iTojf- 
ward  (1851),  7  Cush.  (Mass.)  170; 
Cook  V.  Brown  (1857),  34  N.  H.  460; 
ffiMfer  V.  Humter  (1853),  17  Barb.  (N. 
Y.)  25;  Goodell  v.  Pierce  (1842),  2 
HiU  (N.  Y.),  659 ;  Tooley  v.  l}ibbU 
(1842),  2  Id.  641 ;  ReyyUs  v.  Laweom 
(1816),  13  Johns.  (N.  Y.)  285 ;  i^ice 
V.  Pittehmryh,  etc.  R,  R.  Co.  (1864), 
34  111.  13. 

{  10.  Grantor  Retaining  Control  over 
Inetnanent. — "  An  essential  obaraoier- 
Istlo  and  indispensable  feature  of  ev* 
ery  deliverj,  whether  absolute  or  con- 
ditional. Is  that  there  must  be  a 
parting  with  the  possession,  and  of  the 
power  and  control  over  the  deed  bj 
the  grantor,  for  the  benefit  of  the 
grantee  at  the  titne  of  delivery:**  Prute- 
man  v.  Baker  (1872),  30  Wis.  644. 
For  if  he  retains  anj  control  over  It, 
it  is  not  an  escrow,  notwithstanding 
it  has  been  delivered  to  a  third  per- 
son with  instructions  to  deliver  it  to 
the  grantee  or  oUigee  upon  the  per- 
formance of  some  condition,  or  the 
happening  of  some  event :  Campbell  v. 
riUma0(1877),  42Wis.  437.  Incase 
of  a  true  deliverj  in  escrow  the 
grantor  has  no  control  over  the  instru- 
ment delivered:  Welhom  v.  Weaver 
(1855),  17  Oa.  267. 

%  11.  ^.^In  case  of  a  gift,  the 
rule  Just  referred  to  seems  to  be  differ- 
ent. Thus,  where  a  deed  was  placed 
as  an  escrow  In  a  third  person's 
hands,  npon  condition  that  It  must 
first  be  signed  and  acknowledged  hy 
the  grantor's  wife,  and  not  be  deliv- 
ered until  the  grantee   executed   a 
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mortgage,  m  the  grantor  oalled  it,  ae- 
oaring  to  him  and  hia  wife  a  life  eatate 
in  the  premises,  and  the  coatodian, 
withoat  authority,  plaoed  the  deed  on 
rtiourd,  after  the  grantor's  death,  it 
not  having  been  aigned  hf  the  wils 
nor  anj  mortgage  delivered,  it  waa 
held  that  the  heirs  of  the  grantee 
coald  maintain  an  action  to  hare  it 
aetaaide.  '*  It  waa  his  (the  grantor's) 
privilege  to  judgo  for  himself  whether 
the  terms  upon  which  he  was  willing 
to  deliver  the  deed  to  his  property  as 
a  donation  had  been  performed.  The 
scrivener  in  whose  custody  the  deed 
was  left,  waa  not  invested  with  any 
discretion  in  regard  to  it.  He  had 
no  authority  to  deliver  it  until  the 
grantor  was  satisfied  it  should  be. 
Being  a  voluntary  conveyance  with- 
out consideration,  the  grantor  waa  at 
liberty  at  any  time  to  withdraw  the 
deed  from  the  possession  ci  the  custo- 
dian, and  the  grantee  could  have  no 
Juat  cause  to  complain.  The  grantor 
was  under  no  legal  obligation  to  com- 
plete the  donation:"  Hoig  v.  Adnam 
CoUege  (1876),  83  111.  267. 

$  12.  CondUioiu  ^//oweci.  —  "  The 
condition  may  consist  in  the  payment 
of  money  as  well  as  in  the  perform- 
ance of  any  other  act:"  Jaekmm  v. 
Cailinf  supra*  It  seems  useless  to  mul- 
tiply citations  upon  this  point.  Of 
course  no  immoral  or  illegal  condition 
could  be  insisted  upon ;  and  if  the 
performance  of  such  an  act  were  the 
condition  of  the  escrow,  it  would  be 
an  absolute  delivery,  perhaps,  the 
condition  being  void. 

§  13.  I\ariy  m  whom  titU  ii  eeKfldL— 
While  the  deed  is  held  in  escrow,  and 
before  performance  of  the  condition,  or 
happening  of  the  event,  the  title  to  the 
land  remains  in  the  grantor:  Hari> 
reader  v.  OayUm  (1879),  66  Miss. 
383 ;  BUriA  v.  lieCormidt  (1880),  10 
Neb.  1 :  see  BaiUy  v.  Crm  (1879),  9 
Bi8S.95. 


$  14.  Jwdgmeni  agaifui  GroKtar.^ 
The  title  remaining  in  the  grantor,  a 
Judgment  taken  against  him  before 
the  second  delivery,  is  a  lien  upon  the 
land :  Jatkmm  dem.  RiteteU  v.  Rawiamd^ 
mifnu*  But  if  necessary  to  protect  in- 
tervening rights  of  the  grantee,  it  will 
be  held  that  the  deed  tooketreotntthe 
first  delivery :  SkMiy  t.  ^yrei  (1846), 
14  Ohio,  307 ;  BMt  v.  Hoyi  (1877), 
33  Ohio  St.,  212 ;  Moe  v.  Bttdursfk, 
eCc.  R*  /(•  C/o«,  MHpra* 

$  15.  When  tiiU  paMet.— The  title  to 
the  real  estate  only  passes  upon  the 
happening  of  the  event  or  the  per- 
formance of  the  conditiona  upon 
which  it  waa  delivered:  ConoA  v. 
Meeker^  mtpra;  Daggett  v.  Daggett 
(1887),  143  Masa.  516 ;  Coimtg  q^'  Cat- 
katm  V.  Awterican  Emigrant  Co.  (1876), 
93  U.  8.  124;  Jaduom  dem.  RueteU  v. 
Boiplamif  mipra.  No  formal  delivery 
hf  the  agent  holding  the  deed  to 
the  grantee  ia  necessary:  OnmA  v. 
Meeker,  ntpra.  "  The  title  only  paaaea 
on  performance  of  the  condition  or  the 
happening  of  the  event,  except  in  cer- 
tain cases,  where,  by  fiction  of  law, 
the  writing  ia  allowed  to  take  effect 
from  the  first  delivery :"  Bruttmam  v. 
Baker,  supra* 

§  16.  DeUverg  enforced, — ^A  Court  of 
Equity,  on  the  performance  of  the  con- 
dition or  happening  of  the  event,  will 
compel  a  delivery  of  the  deed  by  the 
depositary  of  the  grantee :  Stanton  v. 
MiUer  (1873),  65  Barb.  (N.  Y.)  58; 
Sekmidt  v.  Deegan,  supra.  See  Shirieg 
V.  Agres,  supra;  Knogtf  V.  Hamsen 
(1887),  37  Minn.  215.  Thia  ia 
true  of  the  grantor,  if  he  wrongfiilly 
obtains  possession  of  the  deed  there- 
after: Regan  v.  Home  (1876),  121 
Mass.  424.  The  deatmction  of  the 
deed  by  the  grantor  doea  not  prevent 
the  title  vesting  in  the  grantee :  Id. 

The  Supreme  Court  of  Kanaaa,  on 
November  10,  1888,  declared,  in  de- 
ciding the  eaae  of  Bugkm  t. 
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woedf  which  wm  an  action  to  compel 
the  delivery  of  a  deed  of  the  home- 
steed,  "that  the  wife,  hj  intrasting 
the  deliTer  J  of  the  deed  to  her  haaband 
after  ita  due    execution,   authorised 
him  to  arrange  the  details  of  receiv- 
ing payment  and  oonaummatiug  the 
ddirerj  ;  that  the  placing  of  the  deed 
in  escrow   until  the  draft  was  con- 
verted into  money  waa  a  step  in  the 
delivery  of  the  deed,  and  the  signa- 
ture of  the  wife  to  the  stipulation  re- 
specting the  same  was  unnecessary  to 
a  conveyance  of  the  property  ;  and, 
farther,  that  when  the  condition  of 
deposit  was  accomplished  it  was  the 
duty  of  S.  to  deliver  the  deed,  and  the 
attempted  detention  of  the  same  would 
not  prevent   it   from  taking  effect.*' 
The  case  was  this :  A  tract  of  land, 
occupied   by  H.  and  his  family  as  a 
homestead,  was  sold  to  T.,  and  H.  and 
his  wife  executed  a  deed,  which   H. 
presented  to  T.    T.  drew  a  draft  on 
New  York   for  the  purchase-money, 
and  the  draft  and  deed  were  placed  in 
the  hands  of  8.  as  adi^positary,  under 
a  stipulation  that  he  should  deliver 
the  deed  when  the  draft  was  collected, 
and  that  H.  should  furnish  an  ab- 
stract showing  good  title  to  the  prop- 
erty sold  in  him.  The  stipulation  was 
signed  by  H.  and  T.,  but  not  by  the 
wife  of  H.    The  money  was  collected 
on  the  draft  in  due  course  of  mail,  and 
within  about  eight  days ;  and  after  some 
further  delay  in  an  attempt  to  rectify 
defecta  in  the  title  disclosed  by  the 
abstract,  T.  demanded  the  deed,  but 
in  the  mean  time  H.  had  notified  8. 
not  to  deliver  the  same. 

1 17.  Relation  baek  tojirgt  Ddirery, — 
There  are  instances  in  which  it  will 
be  held  that  a  deed  in  escrow  takes 
effect,  by  relation,  from  the  time  of  ifti 
first  delivery,  in  order  to  prevent  a 
Culure  of  Justice,  or  the  intontions  of 
the  parties.  ''This  relation  back  to 
the  first  delivery  is  permitted,  how- 


ever, only  in  cases  of  neceiaity  and 
where  no  injustice  will  be  done,  to 
avoid  ii^nry  to  the  operation  of  the 
deed  from  events  happtming  between 
the  first  and  second  delivery ;  as,  if 
the  grantor,  being  a/eiA<  sok,  should 
marry,  or  whether  a  feme  nU  or  not, 
should  die  or  be  attainted  after  the 
first  and  before  the  second  delivery, 
the  deed  will  be  considered  as  taking 
effect  from  the  first  delivery,  in  order 
to    accomplish    the    intent   of    the 
grantor,  which  would  otherwise  be  de- 
feated by  the  intervening  incspacity. 
But  subject  only  to  this  fiction  of 
relation   in  cases    like   those  above 
supposed,   and  others  of   the  kind, 
^hich  is  only  allowed  to  prevail  in 
furtherance  of  Justice  and  where  no 
injury  will  arise  to  the  rights  of  third 
persons,  the  instrument  has  no  effect 
as  a  deed,  and  no  title  passes,  until 
the  second  delivery ;  and  it  has  ac- 
cordingly been  held,  that  if,  in  the 
mean  time,  the  estate  should  be  levied 
upon  by  a  creditor  of  the  grantor,  he 
would  hold  by  virtue  of  such  levy,  in 
preference  to  the  grantee  in  the  deed :" 
Prutsman  v.  Baker,  wu/mu     The  better 
doctrine  seems  to  be  that  the  title 
passes  at  the  time  performance  is  made 
or  the  contingent  event  happens:  1 
Devlin  on  Deeds,  §  331.     So  far  as 
the  capadtjf  of  the  grantor   is    con- 
cerned, it  takes  effect  from  the  first 
delivery :  2  Wharton  on  Cent.  §  679. 
Husband  and  wife  executed  a  deed 
and  placed  it  in  escrow  until  the  pur- 
chase-money was  paid.    Before  that 
event,  the  wife  died  and  the  husband 
re-married.    The  claim  of  the  second 
wife  to  dower,  at  his  death,  waa  de- 
nied, being  taken  away  by  relation  of 
the  deed  back  to  the  time  of  ite  deliv- 
ery in  escrow:  VorheiMY.Keiek(}S7l)f 
8  Phila.  (Pa.)  554.  Toalikep(rfnt,see 
Beehmm  v.  Fn)8t  (1820),  18  Johns. 
(N.  T.)  544 ;  s.  c.  1  Johns.  Ch.  297 ; 
SitmUy  v.  ValaUine  (1875),  79  111.  544. 
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i  18.  Deaih  <f  GrwUor  b^an  mamd 
Delieery. — If  the  grantor  die  while  the 
deed  it  in  escrow,  before  the  perform- 
ance of  the  condition  or  the  happening 
of  the  event,  the  deed  will  take  effect 
from  the  time  of  its  fint  delirery,  hj  re- 
lation, in  order  to  prevent  a  failure  of 
Justice :  Jadctom  dem,  Russdl  ▼.  Row- 
kmdf  tnjftra.  In  this  case,  such  rela- 
tion back  was  denied,  where  the  ob- 
ject was  to  avoid  an  intervening  Judg- 
ment: Latham  v.  Udell  (1878),  38 
Mich.  238  ;  Welbom  v.  Weaver ^  wpra; 
Bee  Graham  v.  Graham  (1791),  1  Ves. 
Jr.  272 :  HiU  v.  BUI,  119  111.  242,  The 
condition  maj  be  performed  after 
death:  Lindley  v.  Groff  (1887),  37 
Minn.  338.  Btft,  if  the  grantor  re- 
tained any  control  over  the  deed,  so 
as  to  prevent  its  being  a  strict  escrow, 
no  title  will  pass,  for  lack  of  delivery 
during  the  grantor's  life:  Ball  v. 
Foreman  (1881),  37  Ohio  St.  132; 
Cook  V.  Brown  (1857),  34  N.  H.  460 ; 
Prvtgman  v.  Baker,  supra;  Citizen^ 
Nat.  Bank  v.  Dayton  (1886),  116  111. 
257. '  So,  no  title  will  pass  if  the  Act 
to  be  performed  was  not  to  be  com- 
pleted until  after  the  death  of  the 
grantor:  Tajl  v.  Taft  (1886),  59 
Mich.  185  ;  Stone  v.  French,  37  Kan. 
145.  But  there  is  a  line  of  cases  which 
hold  that,  if  the  grantor  execute  the 
deed  and  deliver  it  to  a  third  person  to 
deliver  it  to  the  grantee,  after  his  (the 
grantor's)  death,  it  is  a  good  deed,  and 
the  title  passes  only  upon  the  second 
delivery,  vesting,  by  relation,  as  of  the 
time  when  the  deed  was  left  for  delivery 
with  such  third  person.  But  it  will 
be  observed  that  these  are  instances 
where  the  grantor  has  parted  with  his 
control  over  the  deed :  Hathaway  v. 
Ayiie,  ntpra ;  PruUman  v.  Baker,  mpra  ; 
Cooib  V.  Brown,  Mpra.  While  a  deed 
was  in  escrow,  the  grantor  died,  and 
his  heirs  gave  a  deed  to  the  grantee, 
who  paid  the  purchase-money  to  the 
administrator.     It  was  held  that  he 


held  it  aa  an  individual  for  the  hidra, 
and  not  aa  adminiatrator :  Tmekk  t. 
Flags  (I8^)>  29  N.  J.  L.  26. 

§  19.  /nfeNfion  of  partiu  that  tUles 
AcM  past, — If  it  is  the  intention  of 
the  parties  thai  the  tiUe,  after  the 
performance  of  the  condition,  should 
date  from  the  first  delivery,  it  will  be 
so  considered :  iVios  v.  PUiibnryk,  efc 
B»  R*  (At;  SMpnim 

i  20.  JRer/bniKDios.— The  condition 
to  be  performed  must  be  one  that  the 
grantee  is  to  perform,  and  not  the 
grantor,  to  make  it  an  escrow ;  for  if 
it  was  to  be  performed  by  the  grantor, 
the  deed  would  be  within  his  control, 
and  not  an  escrow:  White  v.  Wil- 
liams,  supra.  So  the  grantee  is  not 
entitled  to  the  deed  until  he  has 
complied  with  the  terms  of  the  con- 
tract ;  "  a  strict  compliance  with  the 
terms  of  the  agreement'*  on  his  part 
must  be  made:  Dyson  v.  Braddwm 
(1863),  23  Cal.  528 ;  Bean  v.  McKusidt 
(1858),  10  Id.  538 ;  Demesneyr,  Grave- 
lin  (1870),  56  III.  93 ;  ^itnuier  v.  Baker 
(1875),  79  Id.  496 :  Eiddor  v.  Holroyd, 
15  Bradw.  (III.)  657.  The  condition 
must  be  literally  fulfilled :  Bimmon  v. 
Booth  (1839),  21  Wend.  (N.  Y.)  267 ; 
AUHftt  V.  AlathrfilB^d),  19  Mich.  157. 
**  Until  the  condition  is  performed,  the 
deed  is  of  no  more  force  than  it  would 
have  been  if  the  grantor,  after  signing 
and  sealing  the  instrument,  had  de- 
posited it  in  his  own  desk:"  Smith 
V.  South  Royalton  Bank  (1859),  32  Vt. 
341.  The  grantee  is  bound  to  perform 
the  condition,  or  respond  in  damages : 
Bida  V.  Goode,  supra, 

§  21.  Grantee  ebtaimny  possession  of 
deed  wrongfully, — If  the  grantee  obtain 
possession  before  performance,  or  the 
happening  of  the  event,  without  the 
consent  of  the  grantor,  even  with  the 
consent  of  the  depositary,  he  gets  no 
title  to  the  instrument,  nor  to  the 
land  conveyed  :  Earkreader  v.  Clayton 
(1879),  56  Miss.  383 ;  PtOridk  v.  Me- 
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Corwdek,  ampra  ;  Bnilf.if  t.  CWm,  mtpra ; 
Wktefwrigki    T«     Wkerhtrigkt,    mtpra. 
Bach  a  deed  will  be  declared  Toid  at 
the  suit  of  tbe  grantor :  Abboit  v.  Ab'  ^ 
i»rj\  9»pra» 

The  grantor  is  not  estopped  from 
setting  np  its  inTslidity  bj  the  &et 
tliat  he  hail  acted  upon  the  belief  that 
the  coudition  had  been  complied  with 
before  delivery:  Robbuu  ▼.  Aiage€ 
(18^1),  iG  Ind.  381. 

§  *22.  Bona  Jidt  fmrd^$er$, — ^There  is 
some  little  conflict  in  the  decisions, 
whether  a  bona  fidt  purchaser  from  a 
grantee  who  has  wrongfallj  obtained 
possession  of  the  deed  from  tlie  deposi- 
tary, will  be  protected  or  not.  There  is  a 
strong  line  of  authorities  which  hold 
that  such  a  purchaser  gets  no  title : 
Omw  t.  Grt^ry  (1880),  10  Neb.  125  ; 
s.  c.  19  Americas  Law  RaoitTSB,  694; 
Wkitt  T.  CVe  (1882),  20  W.  Va.  272 ; 
B/(idtT.5/<r«r€(18U0),  13N.  J.Eq.455. 
'*Cortmel,  the  third  person  in  whose 
hands  it  was  placed  as  an  escrow,  did 
not,  in  fact,  deliver  it  as  a  deed.  And  he 
had  no  power  to  do  so,  had  he  at- 
tempted to  make  such  delirery,  the 
erent  not  having  transpired  upon 
which  he  was  authorised  to  make  it. 
No  delivery  having  been  made  then, 
the  deed  was  never  executed  to  the 
railroad;  for  delivery  is  a  material 
part  of  the  execution  of  a  written  in- 
strument ;  and,  the  deed  not  having 
been  executed,  no  title  passed,  for 
title  to  lands  is  conveyed  by  executed 
deeds  :'*  Bfrr^  v.  Andtrmm  (1864),  22 
Ind.  36.  "  The  deed  not  having  been 
delivered,  it  was  a  nullity  and  void, 
or,  more  properly  speaking,  ntvtr  txf 
CKtaf,  and  must  be  tainted  with  the 
fraud  of  Rolfe,  which  goes  to  the  very 
existence  of  the  instrument,  into 
whosesoever  hands  they  may  oome. 
It  is  not  like  the  cases  where  the yroMf 
if  eolittteral^  as  where  the  instrument 
has  become  a  x>erfect  one,  and  it  is 
appropriated  fraudulently  to  a  use 


different  from  the  one  for  which  li 
was  created:**  Smith  v.  Bank  ^ 
Sotiik  Hoyakom^  mpra;  Evtrtt  t. 
AgttK.  (1855),  4  Wis.  343;  CVodter  ▼. 
BMmger  (1858),  6  Id.  645 ;  I\Her  r. 
WHfki  (1855),  6  Ind.  183;  />ii«t  v. 
Davit  (1878),  11  8.  C.  56;  lUimoii 
CerU.f  etc.  R,  R.  Co.  v.  MeCuUomyk 
(1871),  69  111.  166 ;  Cag^  v.  /Mntutg 
(1870),  57  Barb.  (N.Y.)  421 ;  Pbof^U  v. 
Bottwitk  (1865),  35  N.  Y.  450 ;  Omnt^ 
of  CaikouH  V.  Ameritnn  Emitjrani 
Co.^  titpra;  AbboU  v.  AUdor/^  ntpnt; 
Staie  Bank  v.  Arast  (1835),  15  N.  J. 
L.  155  ;  Rcberu  v.  MniUnix  (1872),  10 
Kan.  22 ;  BoyU  v.  BoyU  (1879),  6  Ifo. 
A  pp.  594;  Chicago,  tie*  Land  Co,  v. 
Rck  (1885),  112  111.  408,  447  ;  Cliip- 
man  v.  Tncktr,  iupra.  But  the  grantor 
cannot  insist  upon  recognising  the 
grantee's  possession  of  the  instruaetit 
as  valid  for  some  purposes,  and  dis- 
claim it  ss  nugatory  for  all  others,  es- 
pecially when  to  do  so  would  be  an 
injury  to  an  innocent  party:  CoTfon 
V.  Gregory^  mipra.  See,  generally, 
Harkreader  v.  Ciaifion^  mtpra^  Ogdtn  v. 
Ogden  (1854),  4  Ohio  St.  182. 

But  where  the  grantor  placed  the 
grantee  m  pouumon,  it  was  held,  while 
fully  acknowledging  the  role  as  above 
stated,  that  the  purchaser  from  the 
grantee  obtained  a  good  title  inequity 
upon  the  ground  that  the  grantor  had 
been  negligent,  and  upon  the  further 
ground,  that  where  one  of  two  inno- 
cent parties  must  suffer,  "  he  must  be 
the  sufferer  who  put  it  in  the  power 
of  the  wrongdoer  to  cause  the  loss  ;*' 
or  "  where  one  of  two  innocent  par- 
ties must  suffer,  he  through  whose 
agency  the  loss  occurred  must  sustain 
it:'*  Qmdb  T.  MiUigan  (1886),  108 
Ind.  419  ;  BaUey  v.  Om,  mtpra.  The 
general  rule  has  been  denied :  BUgkL 
V.  Sfhenck  (1849),  10  Pa.  285. 

§  23.  Prwfof  Condition^—*'  The  con- 
dition upon  which  a  deed  is  delivered 
in  escrow  may  be  expressed  in  writing 
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or  rest  in  parol.    The  rale  that  an  in- 
•trument  or  oontraot  made  in  writing 
mterpaite$f  mnat  be  deemed  to  contain 
the  entire  engagement  or  understand- 
ing, has  no  application :  StarUon  v.  Mil- 
l«r  (1 874),  58  N.  Y.192.  Of  course  parol 
SYidenoe  is  admissible  to  prove  a  con- 
dition resting  in  parol :  Madi$on^  etc 
PLmk  Road  Co,  t.  Sucem,  jspro.    See 
Foy  T.  Bladtdmio  (1863),  31  lU.  538 ; 
Brown  r.   GUman  (1819),  4  Wheat. 
255  ;  Koons  t.  Ferguton  (1865),  25  Ind. 
388;  FreeUuid  ▼.  CharnUy  (1881),  80 
Ind.  132  ;  Campbell  t.  Thomas^  supra, 
§  24.  Statute  of  Frauds.—**  V^here  a 
promise  is  so  far  executed  that  a  deed 
is  deliTered  under  it  conditionally,  it 
is  taken  out  of  the  Statute  of  Frauds 
when  the  condition  is  fully  performed, 
for,  upon  the  performance  of  the  con- 
dition, the  deed  becomes  effective  and 
the  grantee  is  entitled  to  it :"  McCas* 
hmi  T.  jEirn  Ufe  Ins.  Co.  (1886),  108 
Ind.  130.    *'  But  we  have  not  discov- 
ered a  single  case  in  which  it  has 
been  held,  that  one  who  has  deposited 
a  deed  of  land  with  a  third  person, 
with  directions  to  deliver  it  to  the 
grantee  on  the  happening  of  a  given 
event,  but  who  has  made  no  valid 
•zeoutorj  contract  to  convey  the  land, 
may  not  revoke  the  directions  to  the 
depositary  and  recall  the  deed  at  any 
time  before  the  conditions  of  the  de- 


posit have  been  oomplied  with ;  pro- 
vided those  conditions  are  such  that 
the  title  does  not  pass  at  once  to  the 
grantee  upon  delivery  of  the  deed  to 
the  depositary  :'*  GmpbeU  v.  Tkomao^ 
oupra^  doubting    Thomas  v.   Sowards 
(1870),  25  Wis.  631.    So,  it  is  held 
that  a  parol  contract  of  sale  of  lands 
cannot  be  enforced  simply  from  the  fact 
that  a  deed  for  them  was  placed  in  es- 
crow; that  an  escrow  is  notbuificient 
to  take  the  sale  out  of  the  Statute  of 
Frauds :  Frteland  v.  Chamley,  supra ; 
disapproving  3  Wash,  on  Real  Prop. 
303,  and  Cogger  v.  Lansing ^  mpra^  over- 
ruled in  Cogger  v.  Lansing  (1871),  43 
N.  Y.  550.    To  same  effect,  Reed  on 
Statute  of  Frauds,  §  388  ;  RedtUng  v. 
Wiikts  (1791),  3  Bro.  Ch.  400;  Bit- 
sell  V.  Farmers' Bank  (1853),  5  McLean, 
495  ;  Sanborn  v.  iSrin&ofTi  (1856),  7  Gray 
(Mass.),  142;  Underwood  v.  Campbell 
(1843),  14  N.  H.  393;   Weir  t.  Bat- 
dorJ\   PtiUeroon  v.   Underwood  (1868), 
29    Ind.   607.      InstrumenU    deliv- 
ered   to    another  on  condition  that 
other  parties  are  to  sign  them  before 
they  are  binding,  are  not  delivered  in 
escrow ;  they  are  incomplete  instru- 
ments, and  the  doctrine  of  escrow  is 
not  strictly  applicable  to  them :  Berrg 
V.  Anderson^  supra, 

W.  W.  Thorstov. 
Crawfordsville,  Ind. 


Svpreme  Court  of  Texas. 

KASLING  Vr  AL.  v.  MORRIS. 

An  offer  to  pay  a  reward  for  the  detection  of  a  criminal,  is  binding  upon  the 
private  citisen  making  it,  when  acted  upon. 

It  is  not  part  of  the  official  duty  of  a  constable,  who  has  not  seen  the  com- 
mission of  an  offence,  and  has  not  any  information  as  to  the  criminal,  and  has 
no  warrant,  to  search  a  man  (casually  met  on  the  road)  upon  mere  suspicion. 

Appeal  from  the  District  C!ourt  of  Cass  Coantj. 


On  the  10th  day  of  March,  1886,  at  night,  the  storehouee 
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of  apjiellee,  R.  A.  Morris,  in  the  town  of  Linden,  CaBsCoanty, 
Texas,  was  broken  into,  and  robbed  of  about  $176  in  money. 
Early  next  morning,  and  immediately  upon  the  discovery  of 
the  burglary,  Morris  publicly,  and  many  times,  offered  a  re- 
ward of  $1000  for  the  arrest  and  conviction  of  the  thief  or 
thieves.     Plaintiff,  K  8.  Kasling,  wi»  the  constable  of  the 
town  and  precinct  where  the  burglary  was  committed,  and 
plaintiff  Simmons  was  a  private  citizen,  who  had,  on  some 
occasions,  acted  in  an  official  capacity    as  deputy-sheriff. 
Among  others,  Morris  told  Easling  he  would  give  $1000  for 
the  arrest  and  conviction  of  the  fiarty  committing  the  bur- 
glary, and  Easting  informed  Simmons  of  the  reward  offered, 
and  requested  him  to  go  with  him  in  search  of  the  thief. 
Rand,  Taylor,  and  other  parties  also  mounted  horses,  and 
went  in  different  directions  to  try  to  find  the  burglar  or  bur- 
glars ;  the  hope  of  the  reward  being  the  immediate  induce- 
ment.    Kasling  and  Simmons  mounted  horses,  and  rode  some 
miles  into  the  country  in  search  of  the  burglar  or  burglars,  and, 
on  their  return,  saw  a  man  on  foot,  near  the  road,  whom  they 
accosted,  and  finally  informed  that  they  must  search  him. 
They  were  ready  with  their  pistols,  and,  fortunately,  ^*  got 
the  drop  on  him,''  or,  doubtless,  one  or  both  of  them  would 
have  been  shot ;  for,  on  forcing  him  to  hold  up  his  hands, 
they  found  two  pistols  on  different  portions  of  his  person,  to 
one  of  which  he  had  motioned  his  hand,  and  also  conclusive 
proof  that  he  was  a  burglar,  besides  the  whole  of  the  stolen 
money,  and  a  pistol  that  had  been  stolen  on  the  night  of  the 
house  burglary  from  another  store  in  Linden  which  had  also 
been  broken  into.    They  arrested  him  without  warrant  or  af- 
fidavit, and  took  him  at  once  to  Linden,  and  lodged  him  in 
jail.    Kasling  then  made  the  necessary  affidavit,  and  procured 
a  warrant,  and,  on  the  trial,  the  prisoner  waived  an  examina- 
tion, and  was  committed  by  the  magistrate  to  answer  the 
charge  of  the  burglary  of  Morris'  store  and  safe.    At  the  en- 
suing term  of  the  District  Court,  held  in  and  for  Cass  County, 
Texas,  the  prisoner,  James  Sanders,  was  duly  indicted  for  the 
burglary  and  theft  in  Morris'  store,  and  for  other  felonies 
committed  the  same  night,  and  was  tried  and  convicted,  £.  S. 
Kasling  being  present,  and  testifying  on  behalf  of  the  State. 
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Morris  disobeyed  the  process  of  the  State  and  left  the  cotintj 
lo  avoid  testifying  against  him.  Sanders  was  duly  convicted  of 
said  offence  and  consigned  to  the  penitentiary.  After  the 
conviction  of  Sanders,  appellants  went  to  Morris  and  de- 
manded the  $1000  reward.  Morris  at  first  evaded,  and  asked 
delay  and  time  to  see  his  attorney,  and  finally  refused  to 
pay ;  whereupon  appellants  brought  this  suit,  which  was 
submitted  to  the  Court,  without  a  jury,  on  the  above  facts, 
and  was  decided  against  appellants  and  in  favor  of  Morris, 
both  on  the  law  and  the  fiusts ;  and  appellants  have  taken  this 
appeal. 

E.  S,  Eberhardt  and  Todd  ^  Rowdl^  for  appellants. 

Walker,  J.  Oct.  26,  1888.  The  foregoing  statement, 
adopted  from  the  brief  of  the  appellants,  presents  a  fair  and 
reasonably  full  statement  of  the  case  shown  in  the  record.  The 
statement  of  facts  shows  that  Morris  offered  the  reward  as 
alleged.  The  ofier  was  public,  and  repeatedly  made,  and  in 
several  instances  was  accompanied  by  special  request  to  parties 
to  act  upon  it,  and  to  engage  in  the  search  for  the  guilty  party. 
In  one  or  more  instances,  he  was  asked  if  he  was  serious  in 
making  it,  and  replied  that  he  was,  and  had  the  money  to  pay 
it.  Unquestionably  such  an  offer,  when  and  after  it  has  been 
acted  upon,  becomes  binding  upon  the  party  making  it:  Hay- 
den  V.  Souger  (1877),  56  Ind.  42. 

It  is  not  disputed  that  Easling  and  Simmons  acted  upon  the 
offer,  and  arrested  Sanders,  who  was  subsequently  convicted 
for  the  offence  of  burglary  in  breaking  open  and  stealing  from 
Morris'  storehouse.  Morris,  the  defendant,  testified  to  his 
suspicions,  which  he  told  to  others,  that  the  burglary  was 
another  ^*  Keating  afiair"  (meaning  that  he  thought  it  had 
been  committed  by  persons  residing  in  the  neighborhood), 
and  that  he  had  named  one  as  suspected,  and  that  he  thought 
three  or  more  persons  had  been  engaged  in  the  crime,  and 
substantially,  that  his  motive  for  making  the  ofter  was  to 
rid  the  neighborhood  of  dangerous  criminals.  However  tme 
his  testimony  may  have  been,  the  testimony  of  many  wit- 
nesses supports  the  allegation  in  the  petition,  and  that  those 
motives  in  fact  form  no  part  of  his  public  ofter.  That  ofier 
did  not  restrict  the  reward,  so  that  it  was  to  be  given  upon 
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the  detection,  arrest  and  conviction  of  the  village  blacksmitb 
and  hie  euppoeed  anociatee,  as  the  guilty  parties.  Nor  would 
Kasling's  knowledge  of  the  motives  inducing  to  the  ofter,  or 
the  direction  of  Morris'  suspicions,  of  itself  alter  the  terms  of 
the  public  otter,  or  prevent  Kasling  from  acting  upon  it.  Of 
course,  if,  in  the  private  conference  between  Morris  and  Eas- 
ling,  the  latter  was  informed  that  the  offer  was  restricted,  it 
would,  to  that  extent,  require  notice  bj  Kasling.  It  is  noted, 
however,  that  Kasling  distinctly  denies  the  statement  made 
by  Morris  as  to  the  conversation  between  them  before  the 
arrest.  What  passed  in  that  conversation  is  a  question  of 
veracity  between  the  two  interested  parties. 

Kor  were  the  plaintiffs  disqualified  from  earning  and  ezactr 
ing  the  reward  under  the  otter,  by  reason  of  the  fiu^t  that 
Kasling  was  constable  of  the  beat  in  which  the  arrest  of  San- 
ders was  made.  Kasling  requested  Simmons  to  arm  himself 
and  join  in  the  search,  assuring  him  of  the  oft'ered  reward. 
It  appears  that  the  arrest  was  made  several  miles  from  the 
oounty-seat,  and  was  made  without  warrant  Kasling  had  not 
seen  the  offence  committed,  nor  had  he  any  information  that 
Banders  was  the  guilty  party,  other  than  his  own  suspicions 
when  they  met  on  the  road.  The  act  was  not  required  by  his 
official  duty.  It  is  well  recognized  that  an  officer  is  not  en« 
titled  to  reward  beyond  his  legal  fees  for  the  performance  of  an 
act  which  it  is  his  official  duty  to  perform.  The  employment 
and  payment  for  extra-official  work,  though  incident  to  his 
official  duty,  is  not  against  public  policy.  Detective  work  is 
usually  directed  to  the  task  of  hunting  up  the  perpetrator  of 
some  offence,  where  the  ordinary  machinery  of  the  Courts 
needs  such  aid.  This  work  is  only  incidental  to  the  official 
duty  of  the  constable  or  sheriff:  Rev.  Stat.  Tex.  Art  4587 ; 
Code  Crim.  Proc.  Tex.  Arts.  44,  45 ;  Add.  Cont  §  18.  The 
testimony  shows  that  the  offer  was  made,  and  its  terms  met, 
by  a  great  preponderance  in  the  testimony;  so  great  that 
judgment  should  be  reversed. 

Reversed  and  remanded. 

In  his  PriDciplet  of  Contract  Indian  Contract  Act :  *'  Performance 
(4th  ed.  3-12),  Ifr.  Pollock  quotea  of  the  conditions  of  a  proposal  or  the 
with  approbation  section  eight  of  the     acceptance  of  any  consideration  for  a 
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reciprocal  promiM  which  may  be  of- 
fered with  A  propoBftl,  Is  an  acceptance 
of  the  proposal;**  and  sajs,  '*thls 
rule  contains  the  tme  legal  theory  of 
offers  of  reward  made  bj  public  ad- 
vertisement for  the  procuring  of  in- 
formation, the  restoration  of  lost  prop- 
erty, and  the  like." 

In  the  discussion  of  this  snbjecl| 
the  learned  author  says  that  a  dlfl- 
culty  is  raised  by  the  suggestion,  in 
certain  cases,  that  the  first  offer  or 
announcement  is  not  a  mere  proposal, 
but  constitutes  a  kind  of  anomalous 
floating  contract  with  the  unascer- 
tained person  who  shall  fulfil  the 
prescribed  condition.  He  adds:  "A 
rtncii/eiii  jurii,  with  one  end  loose.  Is, 
on  principle,  an  Inadmissible  concep- 
tion, to  say  nothing  of  the  inconveni- 
ence which  would  come  from  treating 
the  offer  as  an  irrevocable  promise :" 
Pollock  on  Contracto  (4th  ed.),  l^* 

Among  the  cases  cited  as  counts 
nancing  this  doctrine  was  WUltamg  t. 
Carwardine  (1833),  4  B.  &  Ad.  621. 
That  case  was  stated  as  follows:  A 
reward  had  been  offered  by  the  de- 
fendant for  Information  which  should 
lead  to  the  discovery  of  a  murderer.  A 
statement  which  had  that  eflTect,  was 
made  by  the  plalntiflT,  but  not  to  the 
defendant,  nor  with  a  view  to  obtain- 
ing the  reward,  nor,  for  aught  that 
appeared,  with  any  knowledge  that  a 
reward  had  been  offered.  The  Court 
held  that  the  plaintiff  had  a  good 
cause  of  aotion.  In  commenting  on 
this  decision,  the  learned  author  says 
that  it  sets  up  a  contract  without  any 
animus  amtrakendi,  and  that  If  It  be 
now  law  (which  he  doubts).  It  goes 
to  show  that  In  these  cases  there  may 
be  an  acceptance  constituting  a  con- 
tract, without  any  communication  of 
the  proposer  to^  the  acceptor,  or  of  the 
acceptance  to  the  propoeer.  He^also 
criticises  the  statement  of  Parks,  J., 
that  there  was  a  contract  with  any 


person  who  performed  the  eoaditkni 
mentioned  in  the  advertisement,  as 
savoring  of  the  notion  that  there  is 
an  inchoate  or  unascertained  obUg»- 
tion  from  the  puMishing  of  the  offer, 
and  adds :  '*  If  such  were  Indeed  the 
ratio  dtadtmdi^  we  need  not  hesitate  to 
say  that  at  the  present  dsy  it  cannot 
be  maintained :"  Pollock  on  Om- 
traots  (4th  ed.),  20. 

These  cases  differ  fnm.  those  In 
which  services,  such  as  are  usually 
paid  for,  are  performed  for  the  defend- 
ant's benefit,  with  his  approbation, 
express  or  implied,  and  in  which  a 
promise  to  pay  may  be  Implied  and 
recovery  allowed,  on  the  footing  of  a 
qwniiwm  wuntk.  In  the  other  cases, 
where  the  obligation  rests  purely 
upon  express  contract,  the  question 
presented  is  whether  performance  of 
the  terms  of  the  offer,  without  know- 
ledge of  the  proposal,  will  ooostitntea 
contract.     ' 

Ifr.  Pollock's  dissent  Ihim  the  af- 
firmative of  this  proposition  Is  sup- 
ported by  the  decisions  of  the  Ameri- 
can 0>urts. 

In  BaU  V.  Newton  (1851),  7  (hish. 
(If ass.)  599,  the  action  was  brought 
on  a  written  promise  I7  a  third  person 
to  pay  certain  fees  in  the  case  of  an 
Insolvent  debtor,  provided  they  were 
not  otherwise  paid.  After  the  paper 
was  signed,  the  plaintiff  was  chosen 
sssignee  In  insolvency.  The  agree> 
ment  was  delivered  to  the  insolvent, 
retained  and  not  delivered  to  the 
plaintiff  until  the  proceedings  In  in- 
solvencgr  were  concluded.  At  the 
trial,  he  offered  to  prove  that  he  had 
performed  the  duties  of  sssignee ;  that 
his  services  were  reasonably  worth  a 
certain  sum;  that  he  had  received 
nothing  therefor ;  and  that  no  prop- 
erty had  come  to  his  hands  out  of 
which  he  could  pay  himself.  The 
Judge  ruled,  that  upon  the  fiuts  in 
evidence    and    those   offered    to   be 
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pfored,  the  pUiiiitiff  ooald  not  main- 
Uin  hk  aetion.  On  exoeptions  to  this 
ruling,  th*  Coori  held  that  the  paper 
wai  not  of  itself  a  eontraet,  that  there 
ware  no  anficient  partiei  to  make  a 
oomtnol,  there  being  no  pioniaee; 
that  if  the  paper  had  been  shown 
to  the  plaintiff,  and  he  had  ao- 
eepted  it,  and  had  beeoDse  assignee 
snd  performed  the  senrioes  upon 
the  stnngth  of  it,  that  might  have 
flDrmed  a  contract;  bat  that  it  did 
not  appear  that  the  plaintiff  eT«r 
saw  or  heard  of  the  paper  until  after 
he  had  diseharged  the  duties  of  ss- 
signee,  nor  did  it  appear  that  he 
soeepted  the  paper,  or  peribrmed 
snj  senrioes  upon  the  strength  of  it, 
or  in  relianoe  upon  it,  or  did  anj 
thing  whateTer  to  create  a  good  con- 
sideration and  make  a  contract  be- 
tween him  and  the  deffadant.  The 
principle  on  which  this  esse  wss 
decided  had  in  prior  cases  been 
recognised  in  the  ssme  Court :  Weni- 
wortk  T.  Day  (1841),  3  Met.  (Ifsss.) 
352 ;  Lmng  y.  Ciiy  of  BotUm  (1844), 
7Id«409. 

In  FUA  T.  Snedaker  (1868),  38  N. 
T.  248,  the  defendant  offered  a  reward 
lot  inibrmation  which  should  lead  to 
the  apprdiension  and  conviction  of  the 
person  guilty  of  a  murder.  Before 
the  plaintiff  had  seen  or  heard  of  the 
offer,  one  P.  wss  arrested,  tried,  and 
couTicted  of  the  murder.  The  plain- 
tills  brought  an  action  to  recorer  the 
reward.  On  the  trial  they  proved 
the  publication  of  the  notice,  and  then 
offered  to  prove  that  before  the  notice 
was  known  to  them  they  gave  inibr- 
mation which  led  to  the  arrest  of  F. 
This  evidence  wss  excluded.  This 
ruling  wss  sustained  hj  the  Court  of 
Appeals.  WooDBiTFP,  J.,  in  delivering 
the  opinion,  said,  *'  The  question  in 
tliis  esse  is  simple.  A  murderer  hav- 
ing been  arrested  and  imprisoned  in 
consequenoe  of  inibrmation  given  hj 


the  plaintiffs,  before  thej  are  aware 
that  a  reward  is  offered  for  such  ap- 
prehension, are  they  entitled  to  claim 
the  reward  in  case  conviction  fbUows  f 
•  •  •  I  perceive,  however,  no  resson 
for  applying  to  an  offer  of  reward  for 
the  apprehension  of  a  criminal,  any 
other  rules  than  are  applicable  to  any 
other  offer  by  one,  accepted  or  acted 
upon  by  another,  and  so  relied  upon 
ss  constituting  a  contract.  *  *  *  To 
the  existence  of  a  contract  there  must 
be  mutual  assent,  or,  in  another  form, 
offer  snd  consent  to  the  offer.  The 
motivt  inducing  consent  msy  be  imma- 
terial, but  the  consent  is  vital.  With- 
out that  there  is  no  contract.  How 
then  can  there  be  consent  or  assent  to 
that  of  which  the  party  has  never 
heard  f "  This  case  wss  cited  and  fol- 
lowed in  Hmoland  v.  Lounds  (1873), 
51  N.  Y.  604,  where  it  was  held  that 
a  party  returning  stolen  property 
without  knowledge  of  the  offered  re- 
ward could  not  recover. 

C&y  Bank  v.  Bang»  (1833),  2 
Ewd.  Ch.  (N.  Y.),  95,  was  an  inter- 
pleader between  claimants  for  a 
reward  for  the  recovery  of  stolen 
property.  The  Vice-Chancellor  adopt- 
ed as  a  rule  of  decision,  that  to  en- 
title a  person  to  a  reward,  the  acts 
done  by  way  of  performance  must  be 
done  with  a  view  to  the  acceptance 
and  performance  of  the  contract  ten- 
dered by  the  offer,  in  the  expectation 
of  earning  the  reward  if  the  effort  is 
crowned  with  success.  A  similar 
ruling  wss  approved  in  Lee  v.  Trus- 
tees, etc,  (1838),  7  Dana  (Ky.),  28 ; 
and  Stamper  v.  Thnple  (1845),  6 
Humph.  (Tenn.),  113. 

In  Ma^,  etc,  of  Hoboken  v.  Bailey 
(1873),  36  N.  J.  L.  490,  the  county 
of  H.  had  offered  a  bounty  for  volun- 
teers. The  city  of  Hoboken,  which 
was  in  the  county,  by  resolution  of 
the  common  council,  offered  an  addi- 
tional bounty  to  volunteers  who  should 
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be  ereditad  to  the  oitj.  The  plaintiff 
was  recruited  bj  an  agent  of  the 
oountj,  paid  the  eonntj  boontj  and 
credited  to  a  ward  in  the  citj.  He 
■aed  the  dtjr  for  the  additional 
bonntj.  It  did  not  appear  that  the 
plaintiff  knew  that  anj  bonntj  waa 
offered  bj  the  oitj.  Error  waa  as- 
signed to  the  Jndge'e  charge  that  the 
Jnrj  ihonld  ind  a  Terdict  for  the 
plaintiff,  on  tho  ground  that  there 
waa  no  OTidence  of  a  contract  bj  tho 
citj  to  paj  the  plaintiff  the  bonntj, 
or  of  anj  consideration  to  support  a 
reooTerj.  The  Court  in  the  opinion, 
reversing  the  Judgment  for  error  in 
the  charge,  said :  **  The  citj  waa  un- 
der no  obligation  to  answer  the  de- 
nuuid  which  had  been  made  under 
tlie  conscription  law  upon  its  citiaens 
who  were  liable  to  draft.  The  Act  of 
the  Legislature  under  the  authoritj 
of  which  the  reaolotion  was  passed, 
gave  the  corporate  authorities  power 
to  use  the  funds  of  the  citj  to  supplj 
▼olnnteers,  but  did  not  enjoin  it  upon 
them  as  a  dutj.  The  benefit  accm- 
ing  from  the  relief  of  citiaena  from  a 
draft  waa  to  individuala.  Whaterer 
aid  waa  extended  bj  the  dtj  towarda 
the  accomplishment  of  that  end  waa 
purelj  gratuitous.  •  •  •  •  The  con- 
sideration for  an  undertaking  of  this 
kind  is  not  the  rendition  of  serTioes 
beneficial  to  the  promisor.  In  this 
respect  the  resolution  of  the  common 
council  is  analogous  to  the  offer  of  a 
reward  for  the  apprehension  of  the 
perpetrator  of  a  crime.  •  •  •  *  Upon 
what  principle  does  the  right  of  re- 
coFerj  in  such  case  rest  f  It  cannot 
be  maintained  on  the  proposal  of  a 
reward,  or  bountj,  for  no  contract 
will  be  concluded  bj  a  mere  offer ;  nor 
will  it  result  from  the  fact  of  per- 
formance, for  an  interest  in  the  subject 
to  which  the  offer  relates  is  not  essen- 
tial to  the  Taliditj  of  the  contract, 
where  the  service  is  performed.    The 


foundation  of  the  right  of  action  is 
the  oontraot  oondnded  between  the 
parties,  bj  the  proposition  1^  the  ono 
side,  and  its  aooeptance  1^  the  other, 
supported  bj  the  cooaideratlon  which 
results  from  the  performance  of  the 
stipulated  senrice,  on  the  foith  of 
the  promise  contained  In  the  offer. 

•  •  •  •  T||0  right  of  action  in  such 
cases  being  founded  in  contract,  for 
which  no  preoedent  consideration  waa 
paid,  and  in  which  no  promisee  la 
named,  it  would  follow  as  a  neoessarj 
result,  that  in  order  to  complete  tho 
contract  and  giro  it  mntualitj,  an  as- 
sent in  some  waj  to  the  terms  of  tho 
offer  must  be  given.  It  Is  also  equallj 
dear  that,  where  the  serrloe  in  itaelf 
Is  not  benefidal'  to  the  pramiaor,  it 
can  be  made  arailaUe  as  the  eoo- 
dderation  of  a  oontraot,  onlj  where 
the  person  performing  It  waa  indnoed 
to  do  so  bj  a  request,  express  or  las- 
plied,  on  the  part  of  the  promisor. 

•  •  •  •  There  cannot  be  anj  assent 
or  agreement  to  an  offer  of  which  the 
partj  has  no  knowledge.  The  propo- 
sal of  a  reward  which  was  not  within 
the  knowledge  of  the  person  who  hap- 
pens, or  fiom.  other  oonalderatioiis  is 
induced,  to  perform  the  act  designated 
as  the  condition  on  which  the  reward 
Is  pajable,  cannot  bj  anj  rule  of  law 
or  process  of  ressoning,  be  cooatnied 
to  be  a  preoedent  request,  or  to  have 
operated  as  an  inducement  to  do  an 
act  which  is  done  in  entire  ignorance 
of  the  offer.''  The  Court  referred  to 
WiUiam»  t.  Carwardme,  ta/ni,  and  ob- 
served that  as  the  case  m  htmc  was  re- 
ported, it  did  not  appear  that  the  plain- 
tiff acted  without  knowledge  of  the  offer 
of  a  reward,  and  that  in  the  report  of 
the  trial  at  nid  priua,  it  was  manifest 
from  the  circumstances  in  OTldenoe  and 
the  argumentof  counsel  that  the  plain- 
tiff's  knowledge  of  the  handbill  was 
not  disputed. 

Referring  to  the  oaae  of  WUUama  t. 
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(1833),  rvportad  in  6  C.  & 
P.  566,  it  k  appArant  from  wh«t  took 
^aee  al  the  trul,  thai  th*  onlj  oon- 
troronj  was,  whether  the  plaintUT, 
aetmg  from  motirei  of  revenge  and 
Bol  for  Um  sake  of  the  reward,  oame 
within  the  eonditions  of  the  handbill. 
The  eame  reporters  add  a  note  of  the 
esse  m  Aoae,  in  whidh  Garwood,  in  r^ 
spouse  to  the  question  hj  Lord  Chiet 
JosUoe  DaniAa,  if  ^nj  doaht  had  been 
soggested,  whether  the  pUintiiT  knew 
of  the  handbill  at  the  time  of  making 
the  disdosnre,  said  that  she  most  hare 
known  it,  as  it  was  placarded  all  orer 
HerefiMd,  the  plaos  where  she  liTed. 
Mr.  Jnstioe  LvrumALS  added,  that, 
if  the  person  knew  of  the  handbill 
and  did  the  thing,  that  was  quite 
enough.  These  ezpreuions  indicate 
that  the  learned  Justices  inferred 
knowledge  <m  the  part  of  the  plaintilT 
fma  the  publio  nature  of  the  notice, 
and  the  absenee  of  testimon j  to  the 
eontrarj.  It  is  not  to  be  supposed 
that  the  Court  would  hare  disregarded 
the  prineiple  laid  down  in  the  leading 
mami^LampUigkw.  Brmtheaa  (1603- 
25),  Hob.  105,  without  some  reference 
to  that  ease.  That  wss  an  action  to 
recoTor  a  reward  Ibr  procuring  the 
King's  pardon.  The  defence  was  the 
absenee  of  sniBcient  consideration.  It 
wss  sgreed  that  a  mere  Toluntarj 
eoarte^7  would  not  hare  a  considera- 
tion to  uphold  an  asmmp$itf  "but,'* 
saidtheCoort,  **  if  that  courtesj  were 
mored  bj  a  suit  or  request  of  the 
partj  thai  gives  the  lunamjmtf  it  will 
hind ;  to  the  promise,  though  it  fol- 
lows, jei  it  is  not  naked,  but  couples 
ItMlf  with  the  suit  before,  and  the 
merits  of  the  partj  procured  hj  that 
suit,  whioh  is  the  difference."  And 
it  appearing  thai  the  defendant  had 
persomallj  requested  the  plaintiff's 
endeavor,  and  that  he  had  made  his 
endearor  aoonrding  to  the  request,  the 
had  Judgment. 


Reasoning  similar  to  that  in  Alajfor, 
«tfe.  of'  holMkem  ▼.  Baiieg^  Mt/'ra,  has 
been  applied  bj  other  Courts  in  the 
disposition  of  claims  by  rolunteers  to 
bounties  offered  by  public  authorities : 
Stai4  V.  Braem  (1866),  20  Wis.  287 ; 
Freg  V.  foil  d»  Lac  (18U9),  24  Id.  204 ; 
Larimer  T.  MeLeam  Cowig  (1868),  47 
111.  36;  Morpam  T.  CkeMer  Commig 
(1867),  56  Pa.  466 ;  Breehutek  Scko^ 
Dimriet  t.  FraMknuer  (1868),  58  Id. 
380. 

BredcnoA  School  Ditt.  T.  Frank- 
kauter  was  an  action  brought  to  re- 
cover a  bountjr,  under  an  Act  of  the 
PennsyUania  Legislature.  The  evi- 
dence at  the  trial  showed  the  plain- 
tiff's  enlistment,  and  his  being 
credited  to  the  quota  of  Brecknock 
Township.  The  Court,  in  reversing 
Judgment  for  the  plaintiff  below,  said : 
"  The  veteran  must  ihow  that  he  en- 
listed under  the  offer,  before  a  con- 
tract can  be  implied  to  pay  him  a 
bounty.  *  *  *  His  credit  to  the  town- 
ship was  an  act  of  the  government 
merely,  in  the  distribution  of  the  de- 
mands for  military  serrice,  and 
created  of  itself  no  duty,  perfect  or 
imperfect,  to  pay  him  a  bounty  with- 
out an  accepted  offer." 

In  a  few  cases,  knowledge  of  the  pro- 
posal before  performance  of  its  terms 
has  been  held  immaterial.  Some  of 
these  decisions  were  founded  upon 
nnsatisCsctory  interpretations  of  WU- 
Uama  v.  CsncanftM,  iupra,  and  without 
further  reasoning ;  RifMeU  v.  Stewart 
(1872),  44  Vt.  170,  and  Burke  v.  WdU, 
Fargo  ^  Co.  (1875),  50Cal.  218.  Others 
allowed  recovery  on  grounds  of  public 
policy,  independent  of  contract  rela- 
tions :  Daufkimt  v.  Sappmgton  (1866), 
26  Ind.  199  ;  Auditor,  etc.  v.  Ballard 
(1873),  9  Bush  (Ky.),  572. 

The  weight  of  authority  and  the 
force  of  reasoning  in  the  American 
0>urt8  strongly  support  Mr.  Pollock's 
protest  against  the  inference  of  a  con- 
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Iraoi  where,  beeaose  of  the  geneffsl 
oharaeter  of  the  offer,  there  oan  be  no 
implied  preTions  reqneit  to  aaj  defi- 
nite penoD,  and  where  went  of  know- 
ledge 1^  the  plaintiff  of  the  proposal 
ezolndei  the  idea  of  aaaenty  the  diM»- 
Um  jmru  which  alone  oan  Und  the 
minds  of  the  oontraeting  partlea. 

In  moat  of  the  oaiea  eitod,  the  aotloB 
was  apon  an  offer  where  the  propoier 
had  no  peeuniarj  inteieat  in  the  per- 
formance of  the  condition,  bnt  in  JVew- 
Umd  T.  L&tmdM^  fr^t  the  anit  was  ea 
an  offer  of  n  reward  hgr  pnUio  adTer- 
tiaement  l^  the  owner  lor  the  retnm  of 


itolen  property.  The  tame  principle 
was  properlj  applied.  Bajfdtm  t. 
SoMffer,  mtpra^  was  a  caee  where  n 
wounded  man  offered  a  reward  and 
was  compelled  to  paj  it  to  the  par- 
tiea  who  heard  of  it  and  lolfilled 
ita  terms.  No  recoTciy  can  be  had 
upon  the  groond  of  a  contract  where 
there  is  no  aaaenty  nor  independent 
of  eontraoti  where  the  defendant 
could  not  reject  the  senioes  with- 
out repudiating  his  propertj. 


Newark,  N.  J. 


ABSTRACTS   OF   RECENT   DECISIONS. 

ACCIDBNT  InSUBAKCS. 

No  r§eaP€rjf  enn  be  bad  on  policj  which  excepts  liabilitj  if  the 
death  '^maj  haTC  been  caused  bj  intentional  injuries  inflicted  by  the 
insured  or  any  other  person/'  where  the  insured  was  shot  and  kiUed 
bj  a  third  person,  though  without  proTOcation  and  while  peaceaUj 
and  lawfully  engaged  in  his  ordinary  business :  Fiiehtr  ▼.  ZVovebrt* 
ins.  Oo^  S.  Ct  Cal.,  Oct.  28,  1888. 

Admiraltt. 

Claim  barred  at  law  by  the  statute  of  limitations  is  barred  in  ad- 
miralty, by  analogy,  on  the  ground  of  laches :  Southard  ▼.  Brady,  U. 
S.  C.  Ct.  S.  D.  N.  Y.,  Oct.  15,  1888. 

EngUth  law  governs  a  proceeding  in  rem  by  a  seaman  for  personal 
injuries  received  on  board  an  English  vessel  while  within  English 
waters,  though  the  seaman  is  a  naturalized  American  citisen ;  RoherU 
V.  Egyptian  Monarch,  U.  S.  D.  Ct.  D.  N.  J.,  Nov.  17,  1888. 

AOBKCT. 

Skip*i  kuiband  cannot,  without  express  authority  from  owners, 
render  them  liable  for  money  borrowed  on  the  vessel's  account,  nor 
can  the  owners  be  held  to  have  impliedly  ratified  such  unauthorised 
borrowing  from  the  mere  fact  that  they  received  benefits  therefrom  in 
repairs  made  upon  the  vessel :  Areg  v.  Hailf  S.  Jud.  Ct.  Me.,  Dec  8, 
1888. 

Arbitration. 

Boundary  line  was  settled  by  award  of  arbitrators,  but  one  of  the 
parties  subsequently  entered  upon  the  disputed  land  and  erected  a  fence 
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MTenil  rods  beyond  the  line  designated  in  the  award  ;  tins  action  did 
not  eoiwtitute  such  a  breach  of  the  agreement,  '*  to  abide  by  and  per- 
form the  award/'  as  would  sustain  an  action  for  the  penalty  stipu- 
lated in  aneh  agreement :  Weeks  ▼•  Traik^  S.  Jod.  Ct.  Me.,  Dec  27, 
1888. 

iVoauf  in  the  decision  of  an  arbiter  may  be  set  op  in  a  snit  on  the 
contract  in  avoidance  of  his  decision,  even  though  it  does  not  appear 
that  the  par^  who  would  derive  benefit  from  the  fraud  has  colluded : 
Odem  w.  Sekipper^  S.  Ct.  N.  J.,  Dec  10,  1888. 


Attobnbt-at-Law. 

Adndegion  to  prtaeHce  is  a  judicial,  not  a  ministerial  act,  and  the 
Legislature  has  no  power  to  control  a  Court  in  its  exercise :  In  re 
Splane,  S.  Ct.  Pa.,  Jan.  21,  1889. 

Lien  of  aUomey  upon  the  funds,  documents  and  securities  of  his 
dient,  which  come  into  his  hands  professionally,  for  the  general  bal- 
ance due  him  from  his  client,  is  merely  a  right  to  hold  and  retain 
until  he  is  satisfied,  and  is  not  such  a  lien  as  can  be  enforced  by  a 
judicial  proceeding :  Woods  ▼.  Dickineon^  S.  Ct.  D.  C,  Jan.  1889. 

Lien  of  soitctlor^  who,  at  the  request  of  his  client,  for  whom  he 
has  filed  a  bill  to  redeem  a  mortgage  owned  by  her  and  pledged  for  a 
debt,  pajTS  the  amount  fixed  by  the  decree  as  necessary  to  redeem, 
gets  possession  of  the  mortgage  and  takes  an  assignment  as  security 
for  the  amount  advanced  by  him  and  his  costs,  is  superior  to  the 
rights  of  a  third  party  having  a  prior  assignment  of  the  mortgage : 
Osbome  V.  Dunham,  Ct.  Ch.  N.  J.,  Dec.  26,  1888. 


Banks  and  Banking. 

IXreciors  of  national  bank  are  not  liable  for  acts  done  in  violation 
of  the  banking  laws  by  an  oflicer,  whom  they  have  every  reason  to  be- 
lieve is  competent  nnd  honest,  without  their  participation,  knowledge 
or  connivance :  CHetei  v.  Bardon,  U.  S.  C.  Ct.  £.  D.  Wis.,  Nov.  22, 
1888. 

Forged  mortgage  was  given  as  security  for  a  loan,  which  was  paid 
by  a  check  drawn  to  order  of  the  supposed  borrower ;  the  person  pro- 
curing the  loan  also  forged  the  indorsement  of  the  payee  of  the  check, 
added  his  own  indorsement  and  collected  the  money  from  the  bank ; 
the  bank  was  not  protected  by  payment,  though  the  last  indorsement 
was  genoine :  Atlanta  Nat.  Bank  v.  Burke^  S.  Cl  Ga.,  Oct.  8,  1888. 

Pledgee  of  stock  of  national  bank,  who  does  not  appear  by  the  books 
of  the  bank,  or  otherwise,  to  be  the  owner,  is  not  liable  as  a  share- 
header  to  an  assessment  upon  the  shares,  on  the  insolvency  of  the  bank : 
Weiles  T.  Zarrabee,  U.  S.  C.  Ct.  N.  D.  Iowa,  Dec.  11,  1888. 
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Purekau  of  bank  iioek^  kyied  upon  and  cold  under  ezeeotion 
against  the  former  owner,  who  liad  transi'erred  the  shares  on  the  booka 
as  oolUteral  securitj  ibr  his  debt  due  and  unpaid  at  the  date  of  the 
levj,  and  greater  ihmn  the  market  Talue  of  the  stock  at  the  time,  does 
not  render  the  purchaser  liable  for  the  unpaid  subscription  to  the  slock, 
as  the  sale  passes  no  title :  Simwum$  ▼.  iftlf,  8.  Ct  Mo.,  Dec  20, 
1888. 

Bills  akd  Notbs. 

(hnditiim  of  giTtng  a  piomissorj  note,  made  in  coatemplatioa  of  a 
proposed  transaction,  was  that  it  was  to  be  valid  only  when  the  trans- 
action had  been  approved  bj  a  certain  attorney ;  upon  the  attorney's 
advising  the  maker  to  have  nothing  to  do  with  the  transaction,  the 
note  became  void :    Ware  v.  Alkm,  8.  Ct  IT.  8.,  Dec.  17,  1888. 

BMerfar  ra/ns  is  constituted  where  one  takes  a  promissory  note 
in  part  satisfaction  of  an  existing  debt  and  in  consideration  thereof 
releases  valuable  liens :  FiUgeruld  ▼.  Bark&rj  S.  Ct.  Mo.,  Dec  20, 
1888. 

Chattel  Mortoaos. 

Good-wiO  of  a  newspaper  company,  included  in  a  mortgage  of  its 
**  machinery,  type,  presses,  cases,  furniture,  paper,  forms  and  tools,*' 
cannot  be  sold  under  foreclosure  proceedings,  after  all  the  tangible 
property  covered  by  the  mortgage  has  been  alienated,  worn  out  or  de> 
stroyed,  and  the  company  has  become  consolidated  with  another  news- 
paper corporation  :  A/etropolitan  Nai.  Bk.  v.  Si.  Louis  Dispaiek  Q»., 
U.  S.  C.  Ct.  E.  D.  Mo.,  Nov.  21,  1888. 

Lease  of  jnamo^  valued  at  a  fixed  sum,  with  an  agreement  for 
monthly  paymenu  thereon,  provided  that,  if  the  lessee  should  default 
in  the  stipulated  payments,  the  piano  should  be  returned,  or  interest 
paid  on  the  deferred  instalments,  at  the  lessor's  option,  that  the  instru- 
ment should  not  be  removed  from  the  premises,  and  that  no  agree- 
ment of  sale  should  be  implied  and  no  sale  be  valid  without  the  les- 
sor's receipt ;  the  transaction  was  a  conditional  sale  and  not  a  chattel 
mortgage :  Oerow  t.  OasieUo,  S.  Ct.  Col.,  Oct  26,  1888. 

CiTIZBNSHIP. 

^trlA  in  the  United  States  from  Chinese  parents  residing  therein, 
and  not  engaged  in  any  diplomatic  or  official  capacity  under  the  govern- 
ment of  China  or  other  foreign  power,  makes  the  child  a  citixen  of 
the  United  States,  and  he  is  not  subject  to  the  provisions  of  the 
Chinese  restriction  and  exclusion  acts  of  1882,  1884  and  1886:  In  re 
Wy  Shing ;  In  re  Wong  Gau,  U.  8.  C.  Ct  N.  D.  Cal.,  Nov.  8,  1888 ; 
In  re  Tung  Sing  ifss,  U.  S.  C.  Ct  D.  Or.,  Oct  10,  1888. 

Constitutiokal  Law. 

Chinese  Exclusion  Act  of  Oct  1,  1888,  is  not  unconstitutional, 
either  as  a  law  divesting  rights  vested  under  the  several  treaties  be- 
tween the  United  States  and  China  and  the  prior  restriction  acts,  or 
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as  an  ex  paifarto  law :  In  re  Chae  Chan  Ping^  U.  S.  C.  Ct.  N.  D. 
Cal.,  Oct.  15,  1888. 

Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
providing  that  no  State  shall  **  deprive  any  person  ot  life,  liberty  or 
property  without  due  process  of  law,"  is  violated  by  a  municipal  ordi- 
nance, authorized  by  State  statute,  which  appropriates  land  tor  a  pub- 
lic street  and  requires  the  renuiining  land  ut'  the  owners  to  be  ass^essed 
for  the  entire  costs  and  expenses,  without  requiring  com{)en^tion  to 
be  first  made  to  the  owners  for  the  land  fo  taken  :  Scott  v.  City  of 
Toledo,  U.  S.  C.  Ct.  N.  D.  Ohio,  Sept.  28,  1888. 

Impoeition  of  punitive  dantag^'i  u(>on  railway  companies,  by  State 
statute,  for  the  failure  to  pay  uitbin  thirty  days  for  stock  killed  by 
reason  of  the  com()any's  n^ghct  to  fenre  its  track,  is  not  a  denial  uf 
the  equal  protection  of  tlie  law,  nor  a  df privation  of  property  without 
due  process  of  law,  within  the  mi*anin<rot  t!te  FnurtfM>nth  Amendment : 
Minneapolit  ^r  St.  Z.  Ry.  Co.  v.  Becktcith^  S.  Ct.  U.  8.,  Jan.  7,  1889. 

Cunt  E  MPT. 

Commitment  without  notice^  and  without  <riving  the  offender  an  op* 
portunity  to  be  heard,  may  he  ma<ie,  wherr  a  contempt  lias  been  com- 
mitted in  the  presence  of  the  Court :  In  rt  Terry ,  S.  Ct.  U.  S.,  Nov. 
12,  1888. 

Contract. 

Entire  contract,  such  that  tho  contractor  cannot  recover  upon  a 
quantum  meruit  for  a  part  of  the  work  done,  the  balance  being  de- 
tective, does  not  result  from  an  agreement  to  build  a  cement  sidewalk, 
*'  to  be  not  less  than  10  feet  wide  and  —  feet  long  :'*  Katz  v.  Bedford, 
S.  Ct.  Cal.,  Nov.  1,  1888. 

Copyright. 

Official  reporter,  under  authority  of  a  State  statute,  reported  and 
prepared  for  publication  the  decisions  of  the  Supn'oie  Court  of  the 
Slate,  receiving  from  the  State  a  stated  com|M'!wation  and  securing  a 
copyright  for  the  State  upon  each  vohime,  as  publi>hed ;  sucii  copy- 
right did  not  protect  the  iylhihi^  .<taterTn*»its  of  cases  and  opinions, 
which  were  the  work  of  the  judges :  JJanks  v.  Manchester,  S.  Ct.  U. 
S.,  Nov.  19,  1888. 

State  is  not  a  citizen  within  the  meaning  of  the  copyright  law  :  Id. 

Corporations. 

Payment  of  interest  on  bonds  of  a  corporation  cannot  be  refused  on 
the  ground  that  forgeries  of  the  bonds,  so  executed  as  not  to  be  dis- 
tinguishable from  the  genuine,  are  in  circulation,  and  that  all  tlie 
bondholders,  except  the  claimant,  have  accepted  new  bonds  so  pre- 
pared as  to  prevent  the  possibility  of  fraud  or  loss,  but  that  the  claim- 
ant h&s  not  accepted  the  same:  Wood  v.  Consolidated  Electric  Light 
Co,,  U.  S.  C.  Ct.  S.  D.  N.  Y.,  Nov.  8,  1888. 
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Criminal  Law. 

Oantpiraey  is  a  crime  triable  by  jary  at  common  law  and  cannot 
be  tried  summarily  by  a  police  court,  even  though  a  jury  trial  can  be 
had  by  appealing;  such  procedure  is  forbidden  in  the  District  of 
Columbia  by  Art.  III.  ConsL  U.  8.:  Oalian  ▼.  WiUan^  S.  Ct.  U.  S., 
May  14, 1888. 

Damaobs. 

Spreadin§  of  embankment^  caused  by  the  original  filling  sinking  in 
marshy  ground,  and  material  being  deposited  on  top  to  preserve  the 
grade,  is  a  damage  not  contemplated  in  the  original  grant  of  a  right  of 
way,  and  an  action  may  be  brought  for  any  injury  done  to  the  adjoin- 
ing  land.  Mouthiange  v.  C.  ^  Alt.  R.  R.  Cb.,  S.  Ct.  Ind.,  May  29, 
1888. 

Dud. 

IrrigoHng  ditch  and  water-right  were  necessary  to  the  use  and  en- 
joyment of  premises  conveyed  by  a  deed,  granting  the  land  with  its 
**  appurtenances ;  '*  the  grantor's  interest  in  such  ditch  and  water- 
right  passed  by  the  deed :  Tuek&r  v.  Jome»^  S.  Ct.  Mont.,  Sept.  15, 
1888. 

EZBMPTIOH. 

ffomettead  right  will  be  allotted  entirely  out  of  the  husband's  in- 
terest, as  against  his  debt,  although  the  homestead  property  is  owned 
jointly  by  husband  and  wife :  John§an  v.  KeMeUr^  Ct.  App.  Ky.,  Oct 
9,  1888. 

FiRB  Iksurancs. 

lAmiiaticm  of  Htit  to  twelve  months  after  loss,  where  the  last  day 
of  the  twelve  months  falls  upon  Sunday,  does  not  bar  an  action  com- 
menced on  the  Monday  following :  (hoen  v.  Howard  In$,  Ob.,  Ct. 
App.  Ky.,  Dec  4,  1888. 

Interstatb  Commercb  Law. 

Dieerimination  in  passenger  fires  is  not  established  by  proof  of  the 
issuance  of  pass  to  a  person  who  is  assumed  not  to  be  entitled  to  a  pass, 
when  it  is  also  proved  that  the  pass  was  not  used  and  had  expired  by 
its  terms :  Griffee  v.  B.  ^  M.  R.  R.  R.  Cb.,  The  Commission,  Oct.  8, 
1888. 

Juritdietion  of  the  United  States  Courts,  over  actions  brought  for 
▼iolations  of  this  law,  is  not  dependent  upon  the  fact  of  diverse  citi- 
zenship, and  under  the  Act  of  1887  exists  only  in  the  Courts  of  the 
District  in  which  a  corporation  defendant  has  been  incorporated  and 
has  its  chief  office  :  Connor  v.  V.  ^  M.  R.  R.  Co.^  U.  S.  C.  Ct.  £• 
Dist.  Mo.,  Oct.  5,  1888. 

Juriediction  of  the  Commission  extends  to  commerce  between 
points  in  the  same  State,  passing,  in  transit,  through  another  State ; 
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this  is  interstate  commerce  and  subject  to  regulation  under  the  provi- 
lions  of  the  Act :  N.  0.  Cotton  Exchange  v.  C.  N.  0.  ^  T.  P.  B.  £.  Co.^ 
The  Commission,  November  26,  1888. 


Raie9  which  are  just  and  reasonable  from  selected  manufacturing 
points  through  the  entire  territory  east  of  the  Missouri  River  and  west 
of  the  Atlantic  seaboard,  are  prima  facie  just  and  reasonable  from  ^11 
other  points  in  the  same  territory  :  Re  Tarijfgo/the  Tramcontinental 
Idnes^  The  Commission,  Oct.  24,  1888. 

Jurisdiction. 

Federal  Court  has  jmrisdiction,  where  the  parties  are  citizens  of 
different  States,  to  entertain  a  bill  in  equity  to  vacate  an  order  of  sale 
of  real  estate  made  by  a  State  Probate  Court  and  the  proceedings 
thereon,  upon  the  ground  of  fraud  and  collusion  with  the  purchaser  on 
the  part  of  the  guardian  who  made  the  sale :  Arrowemitk  v.  Gieaeon^ 
S.  Ct.  U.  S.,  Jan.  14,  1889. 

State  Courts  have  jurisdiction  to  enjoin  the  removal  and  destruction 
of  anchors,  moorings,  and  buoys  appurtenant  to  a  wharf  on  navigable 
waters :  Crescent  City  Wharf  ^r  Lighter  Co.  v.  Simpton^  S.  Ct.  Cal., 
Oct.  26, 1888. 

State  Courts  have  exclusive  jurisdiction  over  an  action  between 
residents  of  the  same  State  on  a  contract  to  pay  royalties  for  the  use 
of  a  patented  invention :  Hubbard  v.  Palmer's  Admr.^  8.  Ct.  Pa., 
Jan.  7,  1889. 

State  Legislature  may  authorize  the  building  of  a  bridge  or  other 
structure,  tending  to  obstruct  the  navigation  of  a  navigable  river  al- 
together within  its  own  border,  provided  Congress  does  not  interi'ere  : 
G.  ^  B.  R.  Na».  Co.  v.  C.  0.  ^  S.  W.  R.  R.  Co.,  Ct.  App.  Ky., 
Dec  11,  1888. 

Landlord  and  Tenant. 

Building  with  defective  waSs  was  leased  to  a  tenant  who  had  full 
opportunity  to  observe  and  ascertain  its  condition,  which  was  clearly 
apparent,  there  being  no  express  warranty,  nor  any  fraud  or  misrep- 
resentation ;  the  landlord  was  not  liable  to  the  tenant  for  damsfzes 
caused  by  the  falling  of  the  walls :  Davidson  v.  Fisher ,  S.  Ct.  Col., 
Nov.  16,  1888. 

LiBBL  AND  SlANDBB. 

Communication  to  wife  by  husband  of  slanderous  words  in  regard 
to  a  woman  is  a  publication :  Sesler  v.  Montgomery y  S.  Ct.  Cal.,  Dec. 
3,1888. 

Publications  of  mercantile  agencies,  informing  their  subscribers 
generally,  and  not  simply  in  confidence  to  one  interested  therein,  as 
to  the  pecuniary  standing  of  merchants,  are  not  privileged  communi- 
cationa:  Bradstreet  Co.  v.  Gill,  S.  Ct  Tex.,  Nov.  27,  1888. 
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LiFB  Ihsurakcs. 

Muiuai  (hmpamy^  orgaoiied  on  Macwmcnt  plan,  iatoed  polidei  or 
eeitificates  of  membershipy  agreeing,  in  case  of  death,  to  make  fui 
aMeaement  upon  members  io  good  standing  within  ninety  dajs  from 
date  of  proof  of  death  of  insined  and  to  pay  the  sum  collected,  less 
ten  per  oent.|  to  the  beneficiary  named  in  the  certificate,  prodded  thai 
such  payment  should  not  exceed  $5000 ;  where  at  the  date  of  death 
there  were  policies  or  certificates  in  force  upon  which,  had  the  assess- 
ments been  made  and  collected  as  stipolated,  the  foil  amoont  named 
in  the  certificate  coold  have  been  realised,  but  where  no  assessments 
were  made  within  the  time  provided  for,  the  beneficiary  named  in  the 
policy  was  entitled  to  a  judgment  against  the  company  for  the  maxi- 
mum amount  named  in  the  certifioM :  JTow  VaUep  Lift  Ambo.  ▼• 
Lamk0^  S.  Ct  Kan.,  Oct.  6, 1888. 

Limitation. 


Incla$ur§  of  land  is  not  nceessary  to  constitate  such  adTerse  poa- 
session  as  will  ripen  into  title ;  there  are  other  ways  of  holding  posses 
sion  of  land  besides  inclosing  it  by  a  fence :  ^sseAsr  ▼•  Gahnm^  & 
Ct.  Mich.,  Oct.  6,  1888. 

Be$  adjudieaia  by  decree  in  another  aetion  may  be  introdoeed  into 
a  depending  cause  as  oonclosiTe  cTidence  of  amount  lo  be  decreed; 
having  arisen  afler  the  institution  of  the  latter  proceeding,  it  is 
properly  new  matter,  to  be  set  up  by  a  supplemental  bill,  but  it  is  not 
a  new  cause  of  action,  and  the  statute  of  limitations  cannot  apply : 
JtnkinM  ▼.  ItUemaHamal  Bank,  S.  Ct  U.  S.,  May  14,  1888. 

Liquor  Laws. 


Sale  of  Kquar  wiikin  ikree  miUt  of  ekurek^  when  prohibited  by 
statute,  does  not  cover  a  contract  to  sell,  made  within  the  prohibited 
distance  and  accompanied  by  payment,  when  the  liquor  sold  was 
actually  more  than  three  miles  from  the  church,  in  the  stoek  of  the 
vendor,  who  was  a  licensed  dealer,  and  was  to  be  delivered  by  ex- 
prem  to  the  vendee,  at  the  hitter's  charges :  Herron  v.  iStefs,  S.  Ct* 
Ark.,  Dec  16, 1888. 

Marribd  Womsk. 

Qmdnet  in  ptns  may  operate  to  estop  a  married  woman  in  a  oon« 
troversy  relating  to  her  real  estate,  notwithstanding  her  coverture  and 
the  fact  that  no  fraud  is  shown  :  Gaibraith  v.  Lunrford^  S.  Ct.  Tenn., 
Oct  18,  1888. 

MORTOAOB. 

Agreewuni  to  reeomvtff  on  payment  of  a  stated  sum  within  one  year 
was  made  contemporaneously  with  a  conveyance  of  land,  such  agree- 
ment being  signed  by  the  vendees  only  and  no  agreement  being  made 
by  the  vendor,  nor  any  loan  being  referred  to ;  two  days  afterwards 
the  vendees  leased  the  land  to  the  vendor  for  one  year  at  a  suted 
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rental;    the  transaction  did  not  conMitute  a  mortgage:  GoMsert  v« 
Bogk,  S.  Ct.  Monu,  Sept.  15, 1888. 

Negliobncb. 

CknUrihutorjf  negligence  on  the  part  of  the  driver  of  a  yehicle  will 
Bol  be  imputed  to  one  who  rides  on  the  highway  in  such  vehicle  b]f 
invitation,  neither  exercising  nor  assuming  any  control  over  its  move* 
ments,  and  who  is  injured  by  an  accident  occasioned  by  a  defect  in 
the  highway:  Neebit  v.  Town  of  Gamer,  S.  Ct.  Iowa,  Oct.  8,  1888. 

£mpio^  of  corporation,  having  full  control  of  the  latter's  timber- 
yard,  and  who  employs  and  discbarges  men,  is  to  be  regarded  as  a 
vioe-prineipal,  and  the  person  upon  whom  the  care  and  management 
of  the  yard  devolve  in  his  absence  is  to  be  regarded  as  a  temporary 
vioe-principal ;  consequently,  the  negligence  of  the  latter,  causing 
injuiy  to  the  yard-employ^,  is  not  the  negligence  of  a  fellow-employ^ : 
Baldwin  y.  Sl  Louie,  K.  and  N.  W.  Jig.  Co.,  S.  Ct.  Iowa,  Oct.  2, 
1888. 

Nuisance. 

Propoeed  cenuterg  near  residences  which  have  been  occupied  for 
years,  when  it  appears  that  the  cemetery  will  be  upon  higher  ground 
than  the  residences,  and  that  the  drainage  therefrom  will  poison  the 
wells  and  the  odors  injuriously  affect  the  health  of  the  neighborhood, 
will  be  enjoined  as  a  nuisance :  Jung  v.  Neraz,  S.  Ct.  Tex.,  Oct.  16, 
1888. 

Patxnts. 

Bitt  to  eane^  a  patent  obtained  through  fraud  may  bo  maintained 
1^  the  United  Sutes :  U.  S.  v.  American  £eU  TeL  Oo^  S.  Ct.  U.  S., 
Nov.  12,  1888. 

Principal  and  Surety. 

Sureig  on  guardian*t  bond  took  a  mortgage  on  the  guardian's 
land  as  indemnity  ;  the  ward  lived  with  his  guardian  from  childhood, 
was  ignorant,  dissipated,  and  of  weak  mind,  and  was  not  aware  of  the 
suretyship;  on  his  reaching  his  majority,  his  guardian  fraudulently 
obtained  his  signature  to  a  full  receipt  and  release,  by  means  whereof 
the  guardian  secured  a  final  discharge  from  the  Court,  although  he 
had  never  paid  his  ward  a  dollar ;  the  guardian  then  procured  from 
the  surety  a  release  of  his  mortgage,  the  latter  looking  only  to  the 
Court  record,  and  making  no  inquiry  of  the  ward ;  under  these  cir- 
cumatanoea  the  ward  was  not  estopped  from  asserting  the  surety's  lia- 
bOity  on  his  bond :  GiiieOe  v.  Wiieg,  S.  Cu  111.,  July  18,  1888. 

Public  Offices. 

Sureties  on  bond  of  clerk  of  Court  for  his  second  term  are  not 
released  from  liability  for  a  defalcation  occurring  after  the  approval  of 
their  bond,  by  the  failure  of  the  board  of  supervisors,  as  directed  by 
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the  Iowa  Code,  to  require  the  clerk  to  produce  and  acooant  for  the 
puhlic  funda  in  his  hands  before  entering  upon  his  second  temiy  nor 
bj  the  false  representation  by  the  supervisors  that  their  duty  in  this 
respect  had  been  performed :  Palmer  v.  Waoi$y  S.  Ct.  Iowa,  Oct.  8» 
1888. 

RlILROADS.    ' 

InioxieaHcn  does  not  excuse  want  of  ordinary  care  and  prudence 
on  the  part  of  a  passenger,  and  a  railroad  company  is  not  bound  to 
exercise  a  higher  degree  of  care  towards  a  person  partially  intoxi- 
cated than  is  required  in  the  case  of  persons  not  intoxicated :  Miu. 
Pae.  By.  Ob.  ▼.  JSvam^  S.  Ct  Tex«,  Oct.  12, 1888. 

Sals. 

Deliver f  of  grain  to  elevator  owner  under  a  contract  thai  the  lalter 
could  return  the  same  on  paying  the  highest  market  price  therefor, 
and,  if  he  refused  to  do  so,  the  grain  might  be  withdrawn  upon  pay* 
ment  for  the  weighing,  but  not  the  storage,  the  grain  being  mixed 
with  other  grain  from  which  the  warehouseman  was  from  time  to 
time  making  shipments,  constitutes  a  sale,  not  a  bailment :  Bamee  ▼. 
MeOrea^  S.  Ot.  Iowa,  Sept.  10,  1888. 

Beoianahle  Hme  within  which  an  unsound  horse  may  be  returned  to 
a  seller,  who  has  warranted  his  soundness,  is  a  question  for  the  jury, 
even  though  he  is  retained  by  the  purchaser  for  as  long  a  period  as  ten 
weeks  witbout  an  offer  to  return  him :  Oridky  ▼.  Globe  Tobacco  Cb., 
S.  Ct.  Mich.,  October  12,  1888. 

Tazatiov. 

Poii  trader  on  Indian  reservation  is  an  agent  of  the  National 
Gk>vemment  in  the  performance  of  its  treaty  obligations  to  the  Indians, 
and  therefore  his  stock  in  trade  is  exempt  from  taxation  by  the  authori- 
ties of  the  Territory  in  which  the  reservation  is  situated :  S.  Ct.  Wy., 
Sept  1888. 

Tbleqraph  Companies. 

Failure  to  deliver  message  sent  to  a  family  physician  calling  upon 

him  to  attend  a  woman  in  her  confinement,  renders  the  company  liable 

in  damages  at  the  suit  of  the  husband,  and  the  increased  sufiering  of 

the  wife  and  the  injury  to  her  feelings  are  proper  elements  of  dami^;es : 

Weet.  Un.  7W.  Ob.  v.  (hoper,  S.  Ct  Tex.,  Oct  23,  1888. 

Wills. 

After-aeouired  personalty  will  pass  under  a  prior  will :  IKekole  v. 
Allettj  S.  eft  Tenn.,  Nov.  1,  1888.  Jambs  C.  Sxllebs. 
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The  recent  decisions  of  the  Supreme  Court  of  the  United 
States  in  the  liquor  cases,  Mugler  v.  Kansas,  and  Kansas  v. 
Zuboid{\^%7\  123  U.  S.  623,  and  Kiddw,  Pearson  (1888),  128 
Id  I ;  and  in  the  oleomargarine  cases,  Powell  v.  Pennsylvania, 
and  Walker  v.  Pennsylvania  (1888),  127  Id.  178,  are  of  much 
interest  to  constitutional  lawyers,  as  indicating  the  wide  scope  of 
the  legal  functions  of  government  by  the  States.  The  first  three 
of  these  cases  decided  that  statutes  prohibitory  of  the  manu- 
facture and  sale  of  intoxicating  drinks,  except  for  certain  special 
purposes,  did  not  contravene  any  provisions  of  the  Constitution 
of  the  United  States.  The  other  cases  ruled  that  a  statute  of 
Pennsylvania,  which  absolutely  prohibited  the  manufacture  and 
sale  of  oleomargarine  throughout  the  State,  was  not  unconsti- 
tutional. 

The  constitutional  provision  invoked  by  the  assailants  of  the 
statutes  in  question  was  the  ^miliar  injunction  of  the  first  sec- 
tion of  the  Fourteenth  Amendment :  "  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States ;  nor  shall  any  State  deprive 
any  person  of  life,  liberty  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  The  contention  before  the  court  was 
chiefly  confined  to  the  latter  part  of  the  section  in  question, 
namely,  to  the  inhibition  on  a  State's  deprivation  of  liberty  or 
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property  without  due  process  of  law,  and  on  its  denial  of  the 
equal  protection  of  the  laws.  The  earlier  provision,  against  a 
State's  abridging  the  privileges  or  immunities  of  citizens  of  the 
United  States,  received  a  construction  in  the  Slaughter  House 
Cases  (1872),  16  Wall.  36,  which  practically  eliminated  it  from 
discussions  relating  to  the  power  of  the  States,  as  governments, 
to  legislate  concerning  their  own  citizens.  A  distinction  was 
there  for  the  first  time  made,  judicially,  between  citizenship  in 
the  State  and  in  the  United  States  [see  27  American  Law 
Register, "Citizens"], and  the  privileges  or  immunities  within 
the  protection  of  the  earlier  portion  of  the  Fourteenth  Amend- 
ment were  confined  to  those  which  arise  out  of  the  nature  and 
essential  character  of  the  national  government,  the  provisions 
of  the  Constitution,  or  its  laws  and  treaties  made  in  pursuance 
thereof.  The  privilege  of  the  writ  oi  habeas  carpus^  of  protec- 
tion while  on  the  high  seas  or  within  a  foreign  government,  of 
the  use  of  the  navigable  waters  of  the  United  States,  and  the 
like,  were  named  as  instances  of  such  immunities.  The  funda- 
mental rights  of  the  individual  as  such — ^the  right  to  acquire 
property  and  pursue  happiness  without  molestation — were 
declared  to  be  privileges  and  immunities  of  citizens  of  the 
States,  and,  as  such,  without  the  sphere  of  the  protection  of  the 
clause  under  consideration.  The  definite  protection  of  the 
Federal  Constitution  against  State  interference  with  the  citizen's 
fundamental  rights,  from  the  time  of  this  decision,  has  accord- 
ingly been  sought  in  the  later  provisions  of  the  section,  where 
the  States  are  prohibited  from  taking  life,  liberty  or  property 
without  due  process  of  law,  and  from  denying  to  persons 
within  their  respective  jurisdictions  the  equal  protection  of  the 
laws. 

The  significance  of  the  liquor  and  oleomargarine  cases 
referred  to  is  in  the  extent  to  which  they  have  recognized  the 
broad  functions  of  the  States,  as  governments,  to  legislate 
concerning  their  own  internal  aflairs,  without  antagonizing 
these  specific  restraints  upon  the  impairment  of  individual 
rights. 

The  six  cases  known  as  the  Granger  CVu/'J  (1876),  begin- 
ning with  Munn  v.  Illinois  and  ending  with  Stone  v.  Wisconsin^ 
reported  in  94  U.  S.  pp.  113  to   187,  marked  an  era  in  the 
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constitutional  Jaw  of  the  land.  They  asserted,  and  applied 
new  conditions,  the  principle  of  the  common  law,  that,  where 
private  property  is  devoted  to  a  public  use,  it  is  subject  to  State 
regulation  in  respect  to  the  rates  or  charges  for  such  use  im- 
posed upon  the  public  by  the  owner.  The  court,  in  the  leading 
case  of  Afunn  v.  IlUnois,  upon  this  principle,  sustained  a  State 
law  fixing  a  maximum  of  charges  for  the  storage  of  grain  in 
warehouses  in  Chicago  and  elsewhere  in  Illinois.  The  other 
decisions  declared  the  validity  of  State  laws,  fixing  a  maximum 
rate  for  transportation  of  freight  and  passengers  on  certain 
railways.  The  inhibition  of  the  Fourteenth  Amendment  against 
the  deprivation  of  property,  without  due  process  of  law,  was 
held  as  of  operative  effect  upon  private  property  only,  and  not 
upon  property  affected  with  a  public  interest,  as  that  of  public 
warehousemen  and  common  carriers.  It  was  said  in  the  first 
of  these  cases,  however,  that,  even  as  to  property  which  was 
strictly/i/m/m'<2//,the  right  of  regulation  of  its  use  and  of  the 
price  of  its  use  always  existed,  the  only  effect  of  the  Amend- 
ment, as  to  it,  being  to  prevent  the  State  from  regulation  to 
the  extent  of  deprivation.  The  special  significance  of  the 
Granger  Cases  is,  that  in  them  the  Supreme  Court,  for  the  first 
time  since  the  adoption  of  the  latest  amendment  to  the  Consti- 
tution, directed  marked  attention  to  the  scope  of  the  State's 
sovereign  powers  affecting  the  liberty  of  the  individual,  and 
affirmed  the  existence  of  broad  and  wide  powers  of  legislation. 
Two  different  and,  in  some  respects,  antithetical  forces  or 
tendencies  are  noticeable  in  the  development  of  the  law  of  con- 
stitutional limitations  upon  the  States.  The  first  is  what  might 
be  called  the  centripetal  tendency,  or  tendency  towards  the 
emphasis  of  the  Federal,  rather  than  the  State,  functions  of 
legislation  under  our  dual  systems  of  government,  State  and 
National.  This  tendency  prominently  appears  through  all  the 
years  of  the  formative  period  of  our  body  of  constitutional  law. 
Marshall  and  his  associates  were  making  the  nation.  A  con- 
stitution framed  in  a  time  of  weakness,  for  the  purpose  of 
welding  together  into  one  sovereignty  a  number  of  independent 
autonomies,  was  being  tested.  If  the  new  government  was  to 
live  and  grow  strong  in  the  midst  of  thriving  commonwealths, 
it  was  necessary  that  the  powers  given  to  it  should  be  liberally 
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.  construed  in  accordance  with  the  purpose  of  those  who  called 
it  into  being.  Accordingly,  a  series  of  decisions,  great  in  the 
principles  they  declared,  and  far-reaching  in  their  effect  upon 
our  national  life,  early  put  beyond  the  reach  of  successful 
assault  the  doctrine  of  the  supremacy  of  the  Federal  govern- 
ment Many  of  these  decisions,  as  McCulloch  v.  Maryland 
(1819X  4  Wheat  316;  Gibbons  v.  Ogden  (1824),  9  Id.  i ;  and 
Brown  v.  Maryland {\%2j\  12  Id.  419,  directly  discussed  the 
relations  between  Federal  and  State  authority.  Of  the  first  of 
them  William  Pinckney  said, ''  It  is  a  pledge  of  the  immortality 
of  the  Union."  Other  decisions,  as  Fletcher  v.  Peck  (1810),  6 
Cr.  87,  and  Dartmouth  College  v.  Woodward (\%\i^,  4  Wheat 
518,  concerned  only  the  relations  of  the  individual  to  the  State, 
in  the  light  of  the  Federal  limitations  upon  the  State,  as  con- 
tained in  the  Constitution  of  the  United  States.  The  latter, 
however,  as  effectually  as  the  former,  tended  to  the  dominance 
of  National  power,  by  declaring  the  value  to  the  citizen  of  the 
United  States,  of  the  specific  limitations  upon  State  action  which 
the  National  Constitution  established. 

But  through  all  this  period  of  development  of  the  nation,  as 
well  as  later,  there  was  full  recognition  of  the  State's  broad 
governmental  functions.  This  is  partic  ularly  noticeable  in  New 
Vori  V.  MUn  {iS^j),  11  Pet  102,  and  The  License  Cases  {1847), 
5  How.  504.  These  cases  were  decided  by  a  court  constituted 
very  differently  from  that  of  the  period  of  the  dominance  of 
Marshall  and  Story.  But  its  utterances,  in  so  far  as  they  con- 
sider the  scope  of  State  legislative  power,  unaffected  by  the 
grant  of  power  to  the  United  States,  are  wholly  in  accord  with 
those  of  the  earlier  time. 

The  court  in  New  York  v.  Miln  stated  these  as  impregnable 
positions :  That  a  State  has  the  same  undeniable,  unlimited 
jurisdiction  over  all  persons  and  things  within  its  territorial 
limits  as  any  foreign  nation,  where  that  jurisdiction  is  not  sur- 
rendered or  restrained  by  the  Constitution  of  the  United 
States ;  that,  by  virtue  of  this,  it  is  not  only  the  right,  but  the 
bounden  and  solemn  duty  of  a  State  to  advance  the  safety, 
happiness  and  prosperity  of  its  people,  and  to  provide  for  its 
general  wel&re  by  any  and  every  act  of  legislation  which  it 
may  deem  to  be  conducive  to  those  ends,  where  the  power 
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over  the  particular  subject  or  the  manner  of  its  exercise,  is  not 
surrendered  or  restrained  in  the  manner  just  stated. 

Upon  the  general  question  of  the  extent  of  the  grant  of 
power  to  the  Federal  government,  the  decision  in  the  Pas^ 
senger  Cases  (1849),  7  How.  283,  is  perhaps  more  satisfactory 
than  the  opinion  in  this  case,  and  more  in  accord  with  the  law 
as  laid  down  by  the  great  Federalist  judges,  who  gave  to  the 
Supreme  Court  its  early  character.  But  no  dissent  is  possible 
from  the  statement  of  the  law  made  by  Mr.  Justice  Barbour  in 
New  York  v.  MUn^  regarded  as  an  expression  of  the  principles 
of  government  by  the  State,  when  unaffected  by  the  limitations 
of  the  Federal  constitution. 

Notwithstanding  these  views  as  to  the  extent  of  State  power, 
the  great  struggle  for  the  first  seventy  years  of  our  national 
life  was  for  supremacy  of  the  Nation  over  the  State.  This 
supremacy  was  secured  in  its  amplest  form,  and  with  the  adop- 
tion of  the  Fourteenth  Amendment  the  Federal  Constitution 
became  more  than  ever,  a  thing  of  dignity  and  worth,  by  whose 
words  the  validity  of  every  action  of  a  State  or  its  officers 
might  be  tested. 

The  Supreme  Court,  as  constituted  since  the  civil  war,  has 
faithfully  maintained,  and  indeed  extended,  the  National  prin- 
ciple. In  JuUliard  v.  Greenman  (1883),  no  U.  S.  421,  the 
latest  Legal  Tender  case,  it  has  affirmed  the  power  of  Congress 
to  make  the  treasury  notes  of  the  United  States  a  legal  tender 
in  payment  of  private  debts,  in  time  of  peace  as  well  as  in  time 
of  war.  It  has  stricken  down  State  laws,  otherwise  clearly 
within  the  power  of  the  State  to  enact,  because  they  trespassed, 
though  never  so  slightly,  upon  the  grant  of  power  to  the  Fed- 
eral government.  The  many  instances  where  State  tax  or 
police  laws  directly  aflTecting  interstate  commerce  have  been 
overturned,  are  in  point.  Philadelphia  SteamsJup  Company  v. 
Pennsylvania  (1886),  122  U.  S.  326;  Western  Union  Telegraph 
Company  v.  Pendleton  (1886),  Id.  347,  and  Bowman  v.  Chicago 
and  Northwestern  Railway  Company  (1887),  ^25  U.  S.  465,  are 
very  recent  cases  in  illustration. 

The  development  of  industrial  and  commercial  activities  has 
been  so  great  during  the  last  twenty  years,  and  there  has  been 
such  a  growing  necessity,  because  of  the  complex  social  and 
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business  life  of  the  people,  for  the  exercise  of  governmental 
functions  by  the  States,  that  we  would  naturally  expect  that 
more  particular  attention  would  have  to  be  given  by  the  courts 
to  the  State's  powers  under  our  scheme  of  government  The 
present  era,  therefore,  while  showing  no  relinquishment  or 
abatement  of  the  nation's  acknowledged  claim  to  an  undivided 
soverei^ty  within  the  sphere  of  its  grant  of  powers,  has  been 
eminently  fruitful  of  inquiry  into  the  scope  of  the  State's  func- 
tions. 

It  is  the  era  of  the  centrifugal  tendency. 

The  Granger  Cases  were  the  first  marked  expression  of  this 
tendency  under  the  new  conditions.  It  is  said  that,  when 
Munn  v.  IlHnais  was  first  considered  in  conference  by  the 
Supreme  Court  of  Illinois,  it  was  agreed  that  the  particular 
exercise  of  legislative  power  there  attempted  was  clearly  un- 
constitutional. It  was  remarked  by  one  of  the  justices,  who 
afterwards  saw  no  objection  to  the  act  on  constitutional 
grounds,  that  the  legislature  might  as  well  prescribe  by  law  the 
price  he  should  pay  his  tailor  for  his  coat,  as  to  pass  an  act  of 
that  kind.  See  Paper  of  James  K.  Edsall,  in  Reports  of  Ameri- 
can Bar  Association,  1887,  pp.  288,  298. 

The  Supreme  Court  of  the  United  States  not  only  sustained 
the  law  then  under  consideration,  but  has  since  gone  fiu* 
towards  making  the  sartorial  figure  of  the  Illinois  justice  some- 
thing more  serious  than  a  jest  It  is  possible  the  Court  may 
yet  say,  not  only  that  the  price  of  coats  may  be  fixed  by  law, 
but  that  the  propriety  of  wearing  coats  at  all  may  be  deter- 
mined by  the  legislature.  Since  the  decision  in  Powell  v. 
Pennsylvania  (the  soundness  of  which  is  not  here  questioned), 
it  is  difficult  to  tell,  in  advance,  at  what  point  the  Court  will 
stop  the  exercise  of  the  discretion  of  the  legislature  of  a 
State,  when  the  occasion  for  legislating  at  all  upon  the 
subject  exists. 

The  latest  statement  by  the  Supreme  Court  of  the  law  of  the 
particular  questions  discussed  in  the  Granger  Cases  is  found 
in  Dow  v.  Beidelman  (1887),  125  U.  S.  680.  From  that  case 
it  will  be  seen  that  the  State  legislatures  may  regulate  the 
charges  of  public  corporations  to  any  extent,  short  of  confis- 
cation of  their  property.     And  the  Court  will  not  let  "  water  " 
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pass  for  money,  in  determining  whether  any  particular  act 
reducing  the  charges,  and  consequently  the  income,  of  corpora- 
tions, works  a  confiscation  of  their  property  by  impairing  their 
dividend-earning  or  interest-earning  capacity. 

The  history  of  the  liquor  cases  is  ^miliar.  Bartetmyer  v. 
Iowa  (1873),  18  Wall.  129,  was  the  first  of  the*series  decided 
after  the  adoption  of  the  Fourteenth  Amendment.  The  Court 
passed  upon  the  Iowa  prohibitory  law  of  185 1, sustaining  it  as 
a  proper  legislative  measure,  within  the  State's  comprehensive 
police  powers.  It  appeared  that  the  specific  liquor  in  question 
was  not  shown  to  have  been  owned  by  the  defendant  before 
the  passage  of  the  law,  and  the  Court  declared  that  there  was 
no  protection  for  him  in  the  Fourteenth  Amendment.  In  the 
opinion,  delivered  by  Mr.  Justice  Miller,  it  was  said,  however, 
that  if  the  question  were  fairly  before  the  Court  that  the  glass 
of  liquor  was  in  existence  at  the  time  the  State  of  Iowa  first 
imposed  an  absolute  prohibition  on  the  sale  of  such  liquors, 
two  very  gra^  questions  would  arise,  namely,  First,  Whether 
this  would  be  a  statute  depriving  him  of  his  property  without 
due  process  of  law ;  and,  Secondly,  whether,  if  it  were  so,  it 
would  be  so  &r  a  violation  of  the  Fourteenth  Amendment  in 
that  regard,  as  would  call  for  judicial  action  by  the  Court. 
These  expressions  of  doubt  as  to  the  possible  extent  of  State 
power  in  dealing  with  the  subject  matter  were  repeated  in  the 
next  case  of  the  kind.  Beer  Company  v.  Massachusetts  (1877), 
97  U.  S.  25-32.  The  point  decided  in  that  case  was  that  no 
charter  right  to  manufacture  intoxicants  could  protect  against 
the  subsequent  prohibition  of  all  such  business.  But  the  Court 
was  careful  to  express  no  opinion  as  to  whether  liquor  actually 
in  existence  when  the  law  was  passed  or  took  effect,  was  sub- 
ject to  practical  destruction  at  the  hands  of  the  State,  without 
compensation. 

In  Foster  v.  Kansas  (1884),  112  U.  S.  201.  the  Court  re- 
affirmed the  doctrines  of  Bartemcyer  v.  Iowa  and  Beer  Company 
V.  Massachusetts. 

In  Mugler  v.  Kansas,  supra,  the  whole  general  question 
came  before  the  court  upon  facts  requiring  the  determination 
of  the  points  considered  doubtful  in  the  earlier  cases.  Mugler 
was  indicted  under  a  rigid  prohibitory  act,  passed  February 
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19,  1 88 1,  which  took  effect  May  i,  1881.  One  of  the  counts 
in  the  indictment  was  directed  against  his  sale,  after  the  act 
took  effect,  of  liquor  manufactured  by  him  before  its  passage. 
The  decision,  which  was  rendered  by  Mr.  Justice  Harlan,  in 
a  very  coniprehensive  way  established  the  State's  right  to 
legislate  so  a«  to  deprive  of  value  the  liquor  actually  in  exist- 
ence before  the  passage  of  the  act. 

Another  point,  not  definitely  raised  in  the  previous  cases, 
was  also  raised  and  decided  here,  namely,  whether  the  law's 
impairment  in,  or  deprivation  of,  value  of  property,  real  and 
personal,  adapted  chiefly  or  solely  for  brewery  purposes,  was 
a  taking  without  due  process.  The  lower  courts  had  been 
divided  in  opinion.  The  Supreme  Court  of  Kansas,  in  Kansas 
v.  Mugler  (1883),  29  Kan.  252,  and  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Georgia,  in 
Weil  V.  Calhoun  (1885),  25  Fed.  Rep.  865,  had  sustained  the 
State's  power  to  pass  such  laws ;  whereas.  Judge  Brewer, 
of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas,  had  held  in  State  v.  Walruff  (1886),  26  Fed. 
Rep.  178,  and  in  the  Ziebold  Case  (1886),  that  such  a  law 
was  a  clear  invasion  of  individual  rights  of  property.  The 
Supreme  Court  held  that  all  such  property  rights  must  give 
way,  or  rather  that  they  did  not  exist,  before  the  State's 
sovereign  right,  under  its  police  power,  to  protect  the  health, 
morals  and  general  welfare  of  the  people.  The  court  said 
(p.  669) :  *'  The  power  which  the  States  have,  of  prohibiting 
such  use  (for  certain  forbidden  purposes)  by  individuals,  of  their 
property,  as  will  be  prejudicial  to  the  health,  the  morals,  or  the 
safety  of  the  public,  is  not,  and,  consistently  with  the  existence  and 
safety  of  organized  society,  cannot,  be  burdened  with  the  con- 
dition that  the  State  must  compensate  such  individual  owners 
for  pecuniary  losses  they  may  sustain  by  reason  of  their  not 
being  permitted  by  a  noxious  use  of  their  property  to  inflict 
injury  upon  the  community.  The  exercise  of  the  police  power, 
by  the  destruction  of  property  which  is  itself  a  public  nuisance, 
or  the  prohibition  of  its  use  in  a  particular  way,  whereby  its 
value  becomes  depreciated,  is  very  different  from  taking  prop- 
erty for  public  use,  or  from  depriving  a  person  of  his  property 
without  due  process  of  law.     In  the  one  case,  a  nuisance  is 
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abated ;  in  the  other,  unoffending  property  is  taken  away  from 
an  innocent  owner/' 

It  was  objected  in  Kansas  v.  Zubold,  supra,  decided  with 
the  Mugler  case,  that  the  legislature  could  not  arbitrarily 
declare  that  to  be  a  common  nuisance  which  had  theretofore 
been  recognized  by  the  law,  and  wipe  out  of  existence  bona 
fide  investments,  made  upon  the  faith  of  such  recognition. 
The  court  answered :  **  The  statute  is  prospective  in  its 
operation,  that  is,  it  does  not  put  the  brand  of  a  common 
nuisance  upon  any  place,  unless,  after  its  passage,  that  place 
is  kept  and  maintained  for  purposes  declared  by  the  legislature 
to  be  injurious  to  the  communit>'."  This  decision  declared 
legal  the  confiscation  and  absolute  destruction,  by  the  court 
officers,  of  the  glasses,  bottles  and  other  property  of  the  kind 
in  liquor  establishments,  after  the  law  went  into  effect.  It 
also  took  away,  perhaps,  nine-tenths  of  the  value  of  the 
machinery  and  fixtures  used  in  the  manufacture  and  sale  of 
the  prohibited  articles. 

Finally,  in  Kidd  v.  Pearson,  sufira,  all  the  doctrines  of 
Mugler  V.  Kansas  and  Kansas  v.  Ziebold  were  restated  and 
reaffirmed. 

The  difference  between  the  Granger  Cases  and  the  Uquor 
Cases  is,  that  in  the  former  cases  the  right  of  State  regulation 
of  a  public  business  was  extended  to  limiting  the  prices  to  be 
charged  in  conducting  it,  while,  in  the  latter,  the  right  of  abso- 
lute destruction  of  the  business  and  of  the  value  of  the  property 
invested  in  it  was  recognized.  The  latter  cases  were  therefore 
a  very  material  advance  upon  the  former. 

The  extension  of  the  State's  power  over  the  property  and 
occupations  of  its  citizens,  in  tliese  cases,  was  of  course  made 
with  reference  to  the  particular  facts  before  the  Court — the 
grave  and  serious  menace  of  the  liquor  traffic  to  the  public 
interests,  and  the  common  knowledge  of  the  demoralization  of 
the  people  from  the  excessive  use  of  intoxicants. 

The  court,  however,  did  not  stop  at  the  liquor  cases.    Within 
a  few  months  of  the  decision  in  Mugler  v.  Kansas  came  that  of 
Powell  w.  Pennsylvania,  supra,  whcvtin  the  State  was  declared 
competent  to  prohibit  the  manufacture  and  sale  of  oleomargar- 
ine, to  take  from  the  manufacturer  his  property  by  depriving  it 
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of  all  value,  and  from  the  seller,  as  well  as  the  manu&cturer^ 
his  business,  by  enjoining  him  from  continuing  in  it  Large 
investments  were  shown  to  have  been  made  in  machinery 
specially  adapted  for  the  manufacture  of  the  prohibited  article^ 
and  valuable  only  as  old  iron  with  the  law  in  force.  It  was 
held  the  State's  arm  could  not  be  stayed  by  the  requirement 
that  compensation  be  made  for  this  loss. 

The  fundamental  right  to  pursue  a  lawful  calling  was  insisted 
upon  in  argument  against  the  law.  The  Court  answered  that 
the  right  to  pursue  ordinary  callings  or  trades  and  to  acquire, 
hold,  and  sell  property  is  sut  servient  to  the  State's  rights 
through  the  legislature,  to  protect  the  public  health  and 
morals.  It  was  declared  to  be  entirely  a  matter  of  legislative 
discretion,  what  measures  to  take,  to  remedy  or  remove,  a  par- 
ticular evil  which  seemed  to  exist ;  the  only  qualification  being, 
that  an  act  of  legislation  having  no  possible  relation  to  the 
objects  sought  by  the  legislation,  could  not  be  sustained.  The 
Court  was  unable  to  declare,  in  the  face  of  the  recognized  pre- 
sumptions in  favor  of  the  bone  fides  of  acts  of  the  legislature^ 
that  the  traffic  in  oleomargarine  was  not  an  injury  to  the  public, 
or  that  the  legislature,  in  forbidding  it,  did  not  intend  to 
remedy  what  it  deemed,  and  what  was,  a  public  evil. 

These  cases  came  to  the  Supreme  Court,  as  did  the  liquor 
cases,  with  judgments  of  the  lower  courts  opposed  to  each 
other  on  the  questions  in  dispute.  The  Court  of  Appeals  of 
New  York  had,  in  People  v.  JAirjr  (1885).  99  N.  Y.  377,  held 
such  laws  to  be  unconstitutional,  as  unwarrantably  interfering 
with  the  liberty  of  the  citizen.  The  Supreme  Court  of  Missouri^ 
in  State  v.  Addin^ton  {1SS2),  77  Mo.  no,  and  the  Supreme 
Court  of  Pennsylvania  in  the  cases  under  review,  had  sustained 
them. 

The  distinct  advance  here  made  upon  previous  adjudications 
of  the  kind,  was  in  the  affirmance  of  the  right  of  the  State 
absolutely  to  deprive  of  all  value  and  to  destroy  property  con- 
nected with  a  business  which  was  not  clearly  and  unmistakably 
inimical  to  the  interests  of  the  public. 

The  latitude  that  was  here  given  to  the  legislature,  to  declare 
not  only  the  extent  to  which  it  will  exercise  its  power  of  re- 
dressing a  conceded  public  wrong,  but  also  to  declare  the 
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existence  of  the  wrong  to  be  redressed,  makes  these  last  cases 
advanced  landmarks  of  the  State's  governmental  {x>\ver  aflect- 
ing  individual  rights. 

That  the  decisions  are  sound  and  right  is  not  questioned  by 
the  writer,  although  the  principle  upon  which  they  were  ruled 
has  met  with  disapproval  by  at  least  one  eminent  writer  on 
constitutional  law:  See  2  Hare's  ^Vmerican  Constitutional 
Law,  773-776  (1889).  It  seems  more  in  accordance  with  the 
American  theory  of  popular  government  through  representa- 
tives, that  the  legislature,  rather  than  the  courts,  should 
determine  questions  of  public  policy  as  to  the  possession  of 
property  and  the  exerci.se  of  personal  liberty'.  The  courts,  it 
is  true,  are  the  conservators  of  individual  rights  protected  by 
the  constitution.  But  they  are  not  to  set  up  their  own  theory 
of  government,  outside  of  the  written  constitutions,  and  test 
legislative  acts  by  that  theory.  In  a  complex  social  system, 
such  as  ours  is  getting  to  be,  the  tendency  necessarily  must  be 
towards  affirmative  exercise  of  governmental  powers.  The 
clashing  of  diverse  individual  interests  is  anarchical  in  ten- 
dency. 

A  Udssez  faire  democracy  is  not  a  practical  democracy. 
Sixty  millions  of  people  must  have  laws.  When  interests 
clash  and  laws  are  demanded,  the  practical  question  is,  not 
whether  a  State  may  act  by  its  legislature  for  the  purpose  of 
declaring  or  redressing  a  wrong,  but  whether  it  is  prohibited 
from  so  acting.  The  Supreme  Court  of  the  United  States,  in 
the  decisions  considered,  has  merely  given  the  benefit  of  the 
doubt  to  the  State,  rather  than  to  the  individual ;  to  the  people, 
rather  than  to  the  person. 

The  limit  to  State  action  that  is  insisted  upon  by  that  court 
is  stated  and  illustrated  in  Yick  IVo  v.  //o/f kins  (iSSs),  118  U. 
S.  356,  369,  where  the  Court  said :  "  When  we  conaider  the 
natureandthetheory  of  our  institutions  of  government,  the  prin- 
ciples upon  which  they  are  supposed  to  rest,  and  review  the 
history  of  their  development,  we  are  constrained  to  conclude 
that  they  do  not  mean  to  leave  room  for  the  play  and  action 
of  purely  personal  and  arbitrary  power."  In  this  case  a  muni- 
cipal ordinance  of  California,  which  made  it  possible  for  the 
city  authorities,  whose  duty  it  was  to  license  laundrymen,  to 
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withhold  licenses  from  persons  of  a  certain  race,  arbitrarily  and 
without  reference  to  the  qualifications  of  applicants,  was  held 
to  be  clearly  within  the  inhibition  of  the  constitution.  See 
Dcntw.  West  Virgima  {\88g),  129  U.  S.  114.  124,  where  this 
principle  is  very  recently  recognized. 

The  broad  sovereignty  of  the  State  within  the  Nation,  thus 
recognized,  is  the  true  State  sovereignty  of  the  Constitution. 
It  was  left  for  great  justices  of  the  Federalist  school  to  declare 
these  "  State  rights  "  as  legitimately  belonging  in  our  system 
of  government. 

Calhoun  and  the  doctrinaires  of  his  school  would  have 

erected  the  State  upon  the  ruins  of  the  Nation.     Had  they 

succeeded,  they  could  have  built  no  fairer  structure  than  that 

which  has  since  been  raised  by  those  whose  theories  they 

condemned.   The  phrase  "  State  sovereignty  "  has  been  rescued 

from  its  friends,  and  given  its  true  meaning  in  our  governmental 

scheme. 

"  Defamed  by  every  charlatan 

And  soird  with  all  ignoble  use,** 

its  legitimately  wide  scope  has  been  declared,  and  its  rightful 
domain  established.  It  is  the  best  tribute  to  the  genius  of 
Hamilton  and  Marsh  all,  that  a  government  of  their  creation, 
after  achieving  its  own  promised  destiny  of  strength  and  vigor, 
should  be  able,  through  its  courts,  to  declare,  and  by  its  arm  to 
enforce,  that  comprehensive  sovereignty  of  the  States  which 
belonged  as  essentially  in  their  system  as  that  of  the  supremacy 
of  National  authority  itself  There  was  needed  the  triumph  of 
their  principle  of  nationality,  before  the  principle  of  sovereign 
statehood  could  be  broadly  declared  and  worked  out. 

A.  H.  WiNTERSTEEN. 
Philadelphia. 
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STATUTES    RELATING  TO  TELEPHONE 

COMPANIES. 

(Cooiinued.) 

Indiana  also  limited  the  rental  charged  for  the  u*^e  of  tele- 
phones, by  the  statute  in  force  from  July  i8,  1885  (Laws,  p. 
227 ;  Rev.  Stat.  ed.  1888,  chap.  43,  §  4192.6.)  : — 

{  I.  No  indiTidual,  company  or  corporation,  now  or  hereafter  owning,  controlU 
JDg  or  operating  any  telephone  line  in  operation  in  this  St.ite,  shnll  i>e  allowed  to 
charg^e,  collect  or  receive,  as  renul  for  the  a<>e  of  such  telephones,  a  sum  exceeding 
three  doUan  per  month,  where  one  telephone  only  is  rented  by  one  individual, 
company  or  corporation.  W^ere  two  or  more  telephoni'?>  are  rented  by  the  same 
individiial,  company  or  corporation,  the  rental  per  monih  for  each  telephone  «o 
rented  shall  not  exceed  two  doIlar*i  and  fifty  cents  \ycT  month. 

I  2.  Where  any  two  cities  or  villages  are  connected  by  wire,  operated  or  owned 
by  aay  mdividual,  company  or  corporation,  the  price  for  the  use  of  any  telephone, 
ibr  the  purpose  of  conversation  between  such  cities  or  villa(;e<^,  shall  not  exceed 
fifteen  cents  Ibr  the  first  five  minutes,  and  for  each  additional  hve  minutes  no  «um 
exceedh^  five  cents  shall  be  chaiged,  collected  or  received. 

{  3.  Any  owner,  operator,  agent,  or  other  person,  who  shall  charge,  collect  or 
receive  for  the  use  of  any  telephone,  any  sum  in  excess  of  the  rates  fixed  by  this 
ad,  shall  be  deemed  guilty  of  a  public  offense,  and,  on  conviction,  shall  be  fined 
ID  any  sum  not  exceeding  twenty -five  dollars. 

Since  the  cases  cited  (ante,  page  73,),  one  Johnson  was 
indicted,  tried  and  convicted  in  the  circuit  court  of  Knox 
county  for  charging  a  rental  in  excess  of  the  statutory  provis- 
ions, being  the  owner  of  a  telephone  line  in  the  city  of 
A^ncennes:    Johnson  v.  State^  S.  Ct«  Ind.,  January  24,  1888. 

The  conviction  was  based  upon  an  attempt  to  evade  the 
statute,  by  charging  the  excess  as  rental  for  use  by  *'  nonsub- 
scribers/' without  regard  to  the  numberof  times  the  telephone 
was  so  used,  and  even  if  it  were  not  so  used  at  all.  The  court 
distinctly  affirm  the  constitutionality  of  the  Statute  and  their 
former  rulings  in  Hockett  v.  State  {\%is\  105  Ind.  S99»  and 
TiUpkane  Co.  v.  Bradbiay  (1885),  106  Id.  1. 

The  legislature  has  since  been  appealed  to,  and,  by  an  act 
approved  February  27,  1889,  repealed  the  Statute  of  1885, 
"an  emergency  existing  for  the  immediate  taking  effect "  of 
the  repeal. 
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Kentucky  raises  part  of  her  revenue  from  telephone  com- 
panies, the  General  Statutes  (ed.  1888,  p.  1046),  Art  IV.,  §  5, 
providing — 

{  5  The  president  or  genenl  ayuuiger  of  erery  tekphooc  oompMij,  on  the 
first  daj  of  July  in  each  end  every  year,  shell  report  to  the  Anditor  the  gioae 
amount  of  the  receipts,  and  shall  pqr  the  Anditor  one-fisorth  of  one  per  oenl.  on 
the  gross  receipts  of  his  conqpany,  on  all  its  business  within  this  CaamioDwealtfa, 
n  lien  of  all  other  State  tax ;  and  the  Auditor  shall  give  and  deliver  his  lece^  oC 
any  and  all  taxes  so 


Maryland  has  provided  for  telephone  companies  by  amend- 
ments to  her  Revised  Code  of  the  Public  General  Laws,  title 
xxiii.,  art  xi.  (ed  1878,  p.  317);  ch.  360,  of  the  Laws  of  1884, 
p.  48 1  (in  eflect  from  April  8,  1 884),  providing  that  corpora- 
tioas  might  be  formed — 

Sec.  24.  Qass  1 1 .  For  constmcting,  owning  or  operating  tel^nph  or  telephone 
lines  in  this  State,  where  the  principal  office  of  said  corporation  is  located  in  this 
State. 

And  ch.  161,  of  the  Laws  of  1886,  p.  265  (in  eflect  from 
April  7,  1886),  provide,  also,  for  the  formation  of  corpora- 
tions— 

Sec.  24.  Class  II.  A.  For  the  transaction  of  any  business  in  which  electricity, 
over  or  through  wires,  may  Le  applied  to  any  useful  purpose. 

The  general  provisions  for  the  construction,  operation  and 
ownership  of  telegraph  lines,  were  also  extended  by  the  above 
mentioned  Law  of  1884,  by  adding  a  new  section- 
Sec.  136.  A.  The  I  rovisions  of  the  preceding  sections,  numbered  one  hnndred 
and  twenty-seven  lo  cne  hundred  and  thirty-six  inclusive,  in  relation  to  telegraph 
companies,  shall  likewise  apply. to  and  have  full  force  and  effect  in  respect  to  tele- 
phone  companies  created  under  the  pityvisions  of  this  act. 

And  by  the  above  mentioned  Law  of  1886,  by  adding  a  new 
section — 

Sec.  175.  A.  Any  cor|)or  lions  formed  under  class  eleven  of  section  twenty- 
four  of  the  act  of  which  tliis  act  is  amendatory,  or  under  class  eleren  A.  of  sectioa 
twenty-four  of  the  act  of  wiiich  this  act  is  amendatory,  as  said  section  and  dasa 
may  have  been  or  may  l;e  hereafter  amended,  shall  have  the  powers  which  are 
<:onferred  upon  telegraph  companies  incorporated  under  said  act,  of  which  this  act 
is  amendatory,  liy  the  one  hu::dre(l  and  twenty  ninth  section  of  said  last  mentioned 
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act,  and  may  construct  and  lay  any  part  of  its  said  line  or  lines  under  ground,  oo 
any  route  on  which  it  is  authorized  to  construct  such  lines,  in  whole  or  in  part, 
above  groond,  and  may  acquire  by  condemnation  any  easements  or  interests  in 
land  wfakh  nay  be  necessary  to  give  effect  to  the  purposes  for  which  such  corpora- 
tion  was  fomncd,  in  the  manner  set  forth  in  sections  one  hundred  and  seventy  to 
cue  hundred  and  seventy-6ve,  both  sections  included,  of  the  said  act  of  which  this 
actb  amendatory. 

Sk.  175.  B.  Provident  kowever^  That  all  corporatioiis  incorporated,  or  to  be 
incoipcicatedt  by  virtue  of  said  section  twenty-four,  class  eleven,  or  by  vinue  of  said 
lection  twenty-ibur,  class  ele%'en  A.,  except  such  corporations  as  are  now  in  practi- 
cal  operation  and  have  laid  or  constructed  their  lines,  or  any  part  thereof,  in  the 
dty  of  Baltimore,  shall,  before  u»ing  the  streets  or  highways  of  Baltimore  city, 
either  the  sar£ace  or  the  ground  beneath  the  same,  obtain  a  special  grant  from  the 
General  Assembly  of  Maryland,  and  the  assent  and  approval  of  the  Mayor  and 
Qty  Council  of  Baltimore  city. 

Minnesota  provides  for  the  incorporation  of  telephone  com- 
panies, under  a  general  law  (Gen.  Stat.  vol.  2,  p.  301,  ch.  34, 
title  I,  §  1,  as  amended  by  acts  of  1875, c.  14.  §  1  ;  1885, c.  18; 
1887,  c-  J6i)-— 

{  I.  Any  number  of  persons,  not  less  than  fivci  may  associate  themselves  and 
become  incorporated,  for  the  purpose  of  building,  improving,  and  operating  rail- 
ways, tel^raphs,  (<neumatic  tube  lines,  subway  conduits  for  the  passage,  oi)eration 
and  repair  of  electric  and  other  lines  or  pipes,  canab,  or  slack-water  navigation, 
upon  any  river,  bay  or  lake,  and  all  works  of  internal  improvement  which  require 
the  taking  of  private  property,  or  any  easem^t  therein;  *  »  *  ♦  * 

The  use  of  public  highways  has  been  conferred  (Gen.  Stat, 
vol.  2,  p.  313,  ch.  34,  title  I,  §  42,  as  amended  by  act  of  1881, 

c-  73,  §  I)— 

{  42.  Any  telegraph  or  telephone  corporation,  organized  under  this  title,  has 
power  and  right  to  use  the  public  roads  and  highways  in  this  Slate,  on  the  line  of 
their  XDUte,  for  the  purpose  of  erecting  { o  ts  cr  poles  on  or  along  the  same,  to  sus- 
tain the  wires  or  fixtures;  frcrjiJeJ^  that  the  s.ime  sliall  Le  so  located  as  in  no  way 
to  interfere  with  the  safety  cr  convenience  of  ordinary  travel,  on  or  over  said  roads 
or  highways. 

Mississippi  has  sought  to  "  encourage  and  facilitate  the  con- 
struction of  telegraph,  telephone,  and  other  like  lines,"  by  an 
Act,  entitled  as  above,  and  approved,  March  16,  1886  (Laws, 

P-  93v 


Sec.  I.  That  any  telegraph  or  telephone  company,  chartered  or  incorporated 
by  the  laws  of  this  or  any  other  State  of  the  United  States,  shall,  upon  making  due 
compensation,  as  hereinafter  provided,  have  the  right  t  j  construct,  maintain  and 


14^  TELEPHONE   STATUTES. 

operate  telegri4>h  or  telephone  lines  tlirough  any  public  lands  of  this  State,  and  oi^ 
across,  and  along  all  highways,  streets  and  roads,  and  across  and  under  any  navi- 
gable waters,  and  on,  along,  [and]  upon  the  right  of  way  and  structures  of  any 
railroad,  and,  in  case  of  necessity,  on,  under,  or  over  any  private  lands  in  this 
State;  ^avided^  that  the  posts,  arms,  insulators,  and  other  fixtures  of  such  telegraph 
or  telephone  lines  be  so  erected,  placed  and  maintained  as  not  to  obstruct  or  inter- 
fere with  the  ordinary  use  of  such  highways,  railroads,  streets  or  water,  or  with  the 
convenience  of  any  land  ownei,  more  than  may  be  unavoidable. 

Sec.  2.  That  whenever  any  such  telegraph  or  telephone  conqpany  desires  to  con- 
struct its  lines  on,  along  or  upon  the  riglit  of  way  and  structures  of  any  railroad,  or 
upon  or  along  the  roadway  of  any  incorporated  turnpike,  or  in  case  it  should  be 
necessary  to  construct  the  same  under,  on,  or  over  any  private  land  in  this  State, 
the  said  telegraph  or  telephone  company  shall,  by  its  agents,  have  the  right  peace- 
ably to  enter  upon  and  survey,  locate  and  lay  out  its  said  lines  thereon,  and  may 
contract  with  the  owner  or  owners  of  any  such  railroad  for  the  use  of  its  right  of  way 
and  structures,  or  with  any  turnpike  company  for  the  use  of  its  right  of  way,  for 
telegraph  or  telephone  purposes,  and  may  agree  and  contract  with  the  owner  of 
any  land  for  an  easement  therein,  for  the  purpose  of  constructing,  maintaining  and 
operating  its  lines  as  herein  provided ;  and  in  case  said  landB  belong  to  the  estate 
of  any  deceased  person,  then  said  company  may  agree  and  contract  with  the  execn- 
tor  or  administrators  thereof,  and  if  the  same  belongs  to  a  person  ncn  tempos  mentis 
or  a  minor,  then  whh  the  guardian ;  or  in  case  said  land  be  held  by  trustees  of 
school  sections,  or  any  other  trustees,  then  with  such  trustees ;  said  executors, 
administrators,  guardians  and  trustees  being  hereby  declared  competent  to  make 
snch  contracts,  which  shaU  be  binding  upon  all  parties  in  interest ;  and  said  execu- 
tors, administrators,  and  guardians  shall  be  liable  in  their  respective  bonds,  to  those 
interested  for  any  money  received  by  them  under  said  contracts  or  agreements; 
and,  if  the  parties  and  snch  company  prefer,  the  question  of  such  oompensatioo 
shall  be  leinied  to  arbitrators,  mutually  chosen,  whose  award,  or,  in  case  of  dis- 
agreement, that  of  the  nmpire,  shall  be  binding  between  the  parties. 

Sec  3.  That  in  case  any  telegraph  or  telephone  company  havmg  the  rights 
and  privileges  herein  granted,  for  any  cause  shall  not  agree  with  the  owner  or 
owners  of  any  land,  or  with  the  executor,  administrator,  guardian  or  trustees  of  the 
estate  to  which  the  same  belongs,  or  with  the  owners,  lessees  or  nuuiagers  of  mof 
railroad  or  Inoorporated  turnpike,  on  or  in  which  an  easement,  right  or  privilege  ia 
sought,  such  telegraph  or  telephone  company  may  file  its  petition  in  the  office  of  the 
Gerk  of  the  Circuit  Court  of  the  county  in  which  said  land  is  located;  or  in  case  of 
a  railroad  or  turnpike,  then  in  the  office  of  the  Circuit  Clerk  of  any  comity  in  wfaidi 
any  portion  of  the  said  railroad  or  turnpike  may  be  located,  or  through  which  the 
same  may  nm.  Said  petition  shall  designate  the  land  or  railroad  and  itractnies  or 
turnpikes,  as  the  case  may  be,  and  particular  use,  right,  casement  or  privilege  sought 
to  be  condemned.  It  shall  also  give  the  name  of  the  petitioner,  and  shall  give  the 
place  of  residence,  if  the  same  be  known,  of  the  name  or  names  [xtV]  of  the  reputed 
owner  or  owners  of  said  property,  or  of  tiie  executor,  administrator,  guardian  or 
trustee,  and  if  the  name  and  placei  of  residence  of  such  persons  be  not  known  to 
the  petitioner,  the  petition  shall  so  state;  such  petition  shall  be  signed  and  sworn 
to  by  an  officer,  agent  or  attorney  of  the  telegraph  or  telephone  company. 
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Sec  4.  That  such  petition  as  hereinbefore  provided  tor  may  be  Aled  at  anj  time, 
a&d  the  procecdnigs  thereunder  bad  c'lall  be  in  rem^  against  such  parcel  or  parcels 
of  land,  or  against  such  railroad  and  structures  or  turnpike  roadway ;  such  petition 
and  proceedings,  in  cose  the  lands  of  private  owners  are  proceeded  against,  shall 
only  embrace  or  include  in  any  one  proceeding,  the  lands  of  one  proprietor  or 
owner,  in  case  any  right,  priTilege  or  easement  is  claimed  or  demanded  in  or  along 
aoy  railroad  right  of  way  and  structures,  or  in  or  along  any  turnpike,  then  the 
tanpetiy  of  but  one  such  railroad  or  turnpike  can  be  embraced  in  one  petition. 

Sec  5.  Thai  it  shall  be  the  duty  of  the  Cerk,  upon  the  filing  of  such  petiti(>n 
to  cause  a  notice  in  general  terms  thereof,  and  of  the  time  appointed  for  the  inquci^t, 
to  be  served  upon  the  owner  or  owners  of  said  lands,  guardians,  execntors  or 
administratars  or  trustees,  as  hereinbefore  provided,  to  be  left  at  his  or  her,  or  their 
place,  or  places  of  residence,  at  least  five  days  before  such  assessment,  if  such  par- 
ties named  in  said  petition  reside  in  the  county ;  and  in  case  of  a  railroad  or  turn- 
pike^ the  notice  may  be  served  upon  any  agent  upon  whom  notice  of  any  le^al 
proceeding  is  hereby  authorized  to  be  served ;  if  any  such  owner,  or  thehr  places  of 
residence  are  not  known  or  stated  in  the  petition,  or  if  such  ownen  or  any  of  them 
reside  out  of  the  county,  such  notice  shall  be  published  by  three  consecutive  weekly 
insertions  in  any  newspaper  published  in  the  county  in  which  such  petition  is  filed, 
and  if  none  be  published  in  the  county,  then  in  some  newsp^>er  published  in  one 
of  the  cities  or  towns  of  Mississippi  which  shall  be  nearest  said  property,  and  a 
copy  of  sDch  notice  shall  be  mailed  to  such  interested  party  by  the  said  Clerk. 

Sec  6.  Tliat  upon  the  filing  of  any  such  petition,  the  Clerk  shall  forthtflth  issue 
a  writ,  commanding  the  Sheriff  to  summon  and  to  have  in  the  office  of  said  Clerk,  or 
on  or  near  said  land,  railroad  or  Inmpike,  at  the  time  in  the- writ  to  be  mentioned, 
and  within  ten  dajrs,  in  case  the  proceeding  is  against  a  railroad  or  turnpike 
company,  or  if  the  owners  all  reside  in  the  county,  and  are  known,  or,  if  not,  then 
within  thirty  days,  nine  good  and  lawful  men,  citizens  of  the  county,  from  whom, 
and  talesmen,  if  need  be,  five  Commissioners  shall  be  chosen,  who  shall  be  sworn 
by  the  Sheriff,  or  his  deputy,  to  well  inquire  and  true  assessment  make  of  the  due 
compensation  for  the  cash  value  and  actual  damage  which  the  owner  or  owners  of 
said  land,  railroad  or  turnpike  company  respectively,  shall  be  entitled  to  have  for 
the  appropriation  thereof,  to  the  use  of  the  petitioner,  as  prayed  for,  and  a  majority 
of  said  CommissioDers  may  render  said  award ;  the  said  Commissioners  may  hear 
testimony  of  witnesses  offered  by  either  party,  who  shall  be  sworn  by  the  Gerk,  as 
to  the  cash  value  of  the  land  sought  to  be  appropriated  by  the  petitioner,  and  the 
injury,  then  necessarily  known  to  result  to  such  owner,  railroad  or  turnpike  com- 
pany,  as  the  necessary  and  immediate  consequence  of  the  appropriation  sought  to 
be  made  by  the  petitioner,  without  reference  to  uncertain  and  remote  benefits  or 
disadvantages  that  may  or  may  not  occur  in  the  future ;  the  Clerk  shall  take  down 
the  testimony  in  writing,  and  the  Sheriff  or  his  deputy  shall  preserve  order. 

Sec.  7.  That  the  said  Commissioners  may,  if  they  so  desire,  inspect  the  road, 
structure  or  land,  on  which  an  asser sment  or  privilege  is  sought,  and  the  owners  of 
any  land,  railroad  or  turnpike  may  intervene  for  their  respective  interests  in  the 
ptcmises,  and  may.  have  the  writ  of  subpoena  issued  by  the  Oerk  and  executed  by 
the  Sheriff,  for  any  witnesses,  but  no  evidence  shall  be  received  in  respect  to  the 
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title  or  ownership  of  the  |iroperty,  nor  upon  any  question  other  than  that  of  the 
cash  value  of  lands  sought  to  be  appropriated  by  the  telcgr^h  or  telephone  com- 
pany, and  the  injuries  then  necessarily  known  to  result  to  such  owner,  railroad  or 
turnpike  company,  as  the  necessary  and  immediate  consequence  of  the  appropria- 
tion sought. 

Sec.  8.  That  if  said  commission  shall  fail  to  complete  its  inquiries  and  make 
an  award  the  6rst  day  assembled,  the  Shcriflf  shall  adjourn  said  Commissioo  over 
from  day  to  day,  until  the  same  u  completed ;  and,  in  the  event  any  of  said  com- 
missioners shall,  after  having  been  sworn,  and  before  the  rendition  of  the  award, 
become  unable  from  sickness  or  other  cause,  to  continue  on  said  Commission^  he 
may  be  excused  therefrom  by  the  sheriflT,  and  another  summoned  in  his  place,  who 
shall  be  sworn  as  the  others  were,  and  to  whom  shall  be  read  the  testimony  of 
the  witnesses  who  have  before  that  testified  in  the  case,  and  who  shall  act  in  lien 
of  the  Commissioner  so  excused. 

Sec  9.  That  the  Commissiooen,  after  making  their  award  as  hereinbeibre  pro- 
vided, shall  make  and  sign  a  report  of  their  proceedings  in  the  premises,  and  shall 
deliver  the  same  to  the  SherilT,  who,  lor  any  Informality,  may  have  the  same  cor- 
rected by  said  Commissioners,  and  said  Sheriff*  shall  make  immediate  return  thereol^ 
with  the  writ,  and  his  actions  thereon,  to  the  sakl  Clerk ;  and,  upon  the  actnal 
payment  in  cash,  or  tender  of  the  same,  to  the  person  or  cf  »mpaoy,  or  the  said  Qetk 
for  the  use  of  the  same,  entitled  to  receive  the  same,  of  the  whole  amount  of  the 
award  made  as  hereinbefore  directed,  the  said  petitioner  or  its  assigns,  shall  have 
the  full  and  perfect  right  to  enter  upon  the  property  describsd  in  said  petition,  and 
to  have,  possess  and  enjoy  the  easements,  rights  and  privileges  thereon,  as  the 
same  are  in  the  petition  set  forth  and  claimed ;  and-  a  full  record  shall  be  kept  in 
said  Qerk*s  office,  of  all  proceedings  had  under  this  Act 

Sec  10.  That  for  good  cause  shown  by  the  petitioner,  or  any  owner,  railroad 
or  turnpike  company,  by  motion  to  the  Judge  of  the  Cucuit  Court  [of  the  J  district 
in  which  said  proceedings  were  had,  a  new  inquest  and  assessment  may  be  had; 
provided^  said  motion  shall  state  the  grounds  upon  which  said  new  inquest  is  asked, 
and  be  supported  by  the  affidavit  of  the  party  applying  therefor;  that  the  award  of 
the  commissioners  was  contrary  to  the  law  and  the  evidence,  and  shall  have  filed 
therewith  a  certified  copy  of  all  the  proceedings  had  and  done  on  the  premises, 
including  a  copy  of  all  the  evidence,  of  the  hearing  of  which  motion  the  opposite 
party  shall  have  at  least  five  days'  notice ;  and  said  motion  must  be  ma?le  within 
ten  days  after  the  rendition  of  the  award,  as  above  provided  for,  and  not  after; 
and  if,  uix>n  a  consideration  of  the  matter,  the  Judge  shall  be  of  the  opinion  that 
the  commissioners  acted  upon  testimony  that  was  irrelevant  or  incompetent,  and 
that  their  award  was  contrary  to  the  law,  and  such  evidence  as  was  competent  and 
relevant,  and  that  injustice  has  been  done,  a  new  inquest  and  assessment  shall  lie 
ordered  by  him ;  and  he  shall  order  a  new  writ  to  issue  and  another  inquest  and 
assessment  to  be  had}  as  on  the  first,  at  a  day  to  be  named  by  him,  not  less  than 
five  nor  more  than  fifteen,  after  such  order ;  provided  further^  that  n  tl  m'>re  than 
one  new  inquest  and  assessment  shall  be  allowed  at  the  instance  of  the  same  party 
in  reference  to  the  same  matter;  wjod^  provided  furiher^XYidl  from  all  orders  of  said 
Judge,  in  reference  to  any  proceedings  under  this  Act,  an  appeal  may  be  taken  to 
the  Supreme  Court  of  this  State,  within  thirty  days  from  the  making  of  any  such 
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Older,  or  from  the  final  order  therein  made,  the  appellant  being  required  to  give 
aecniity  for  the  cost  of  the  ^>peal,  as  in  other  cases ;  but  no  appeal  shall  hinder  or 
deky  a  petitioner,  who  has  paid  or  tendered  to  the  party  or  parties,  entitled  under 
the  awud  to  receire  the  same,  the  amount  of  the  award,  from  constnictiag  and 
operating  their  lines  on  or  over  said  property. 

S£C  II.  That  the  sheriff  may  act  by  his  regular  sworn  deputy,  or  the  oorooer 
may  act  as  in  other  cases  proTided  by  law ;  and  for  any  default  of  the  clerk,  sheriff, 
coroner,  commissioner,  witnesses  or  other  persons,  the  penalty  prescribed  fay  law 
for  like  defrmlt  in  cases  pending  in  the  Circuit  Court  shall  be  enforced. 

Sbc  12.     (Provides  ibr  the  fees  of  the  commissioners  and  officers.) 

S£C  13.  That  at  the  time  of  filing  of  said  petition,  such  telegraph  or  telephone 
company  may  be  required  to  give  security  for  the  cost  of  the  proceedings. 

Sbc  14.    (Repeal  of  inconsistent  laws.) 

And  the  Code  of  1880,  (§  585,  p.  190,)  has  been  amended, 
'^  so  as  to  increase  the  public  revenue,''  by  the  Act,  entitled  as 
above,  and  c^roved  March  8,  1888,  (Laws,  p.  17,)  by  laying 
a  tax — 

On  each  telephone  company,  seventy-five  dollars,  and,  in  addition  thereto,  on 
each  telephone  exchange,  with  twenty-five  or  less  subscribers,  five  dollars ;  on  same, 
with  more  than  twenty-five  subscribers  or  less  than  fifty  subscribers,  ten  dollars ;  on 
same,  with  fifty  subscribers  or  more,  and  less  than  twenty  [75  ?]  subscribers,  fifteen 
dollars ;  on  same,  with  seventy-five  subscribers  or  more,  and  less  than  one  hundred 
subscribers,  twenty  dollars ;  on  same,  with  one  hundred  subscribers  or  more,  and 
less  than  one  hundred  and  fifty  subscribers,  thirty  dollars ;  on  same,  with  one 
hundred  and  fifty  subscribers  or  more,  and  less  than  two  hundred,  forty  doUars ;  on 
same,  with  more  than  two  hundred  subscribers,  fifty  dbllan;  and  this  shall  be  in 
lieu  of  all  other  taxes  of  telephone  companies  and  telephone  exchanges. 

John  B.  Uhlb. 

(To  be  continued.) 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Indiana. 

LOUISVILLE,  NEW  ALBANY  ft  CHICAGO  RAILWAY  CO.  v.  BUCK. 

If  a  brakenitn,  engaged  in  common  labor  on  Sunday,  in  pomiance  of  a  general 
contract  with  a  railroad  company,  is  injnrad  by  the  negligence  of  the  company,  he 
may  recover  damages  for  snch  injury. 

In  an  action  by  an  administrator,  for  causing  the  death  of  his  decedent  and  to 
xeoorer  damages  by  reason  thereof,  for  the  widow  and  children  of  the  deceased,  a 
general  averaient  that  such  widow  and  children  have  sustained  daasages  is  suffi- 
cient. 

If  a  brakeman  is  ignorant  of  a  defect  in  a  car  coupling,  which  defect  is  not 
obvious  and  cannot  be  seen,  except  by  stooping  down  and  looking  for  it,  he  is  not 
guilty  of  contributory  n^igence  in  going  between  cars  to  couple  them. 

Declanitioos  of  the  brakeman  made  immediately  after  the  injury,  while  being 
taken  from  under  the  car  wheels,  are  admissible  in  evidence  as  a  part  of  the  rts 

If  a  special  verdict  is  silent  concerning  any  of  the  issues  in  the  case,  it  will  be 
assumed  that  the  party  having  the  burden  of  proof  on  them,  foiled  to  prove  them. 

A  venire  de  nevo  will  not  be  granted  where  a  special  verdict  does  not  contain 
an  affirmative  or  express  finding  upon  some  of  the  issues  in  the  case. 

Appeal  from  Benton  Circuit  Court 

Buck,  as  administrator  of  the  estate  of  George  H.  Bennett, 
deceased,  commenced  suit  against  the  Louisville,  New  Albany 
&  Chicago  Railway  Company,  alleging  that  the  company  had 
wrongfully  caused  the  death  of  the  decedent,  to  the  damage  of 
his  surviving  widow  and  child.  ^  The  complaint  was  in  three 
paragraphs.  It  is  charged  in  the  first  two  paragraphs,  that 
the  intestate  was  in  the  employ  of  the  railway  company  as 
brakeman,  and  that  he  was  &tally  injured  while  uncoupling 
cars,  on  account  of  dangerous  and  defective  appliances  and 
machinery  which  the  company  negligently  supplied.  The 
same  &cts,  substantially,  were  stated  in  the  third  paragraph, 
with  the  addition  that  the  accident  and  fatal  injury  to  the 
plaintiff's  intestate  were  caused  by  the  careless  and  negligent 
habits,  and  by  the  incompetency,  of  the  engineer  who  had 
control  of  the  engine  at  the  time  the  accident  happened,  and 
that  the  incompetency  and  negligent  habits  were  known  to  the 
company  and  unknown  to  the  intestate.  No  question  was  made 
as  to  the  sufficiency  of  the  complaint,  except  it  was  urged  that 
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it  did  not  sufficiently  appear,  by  any  averment  therein,  that 
the  widow  or  child  of  the  decedent  sustained  damage  in  any- 
wise, on  account  of  the  defendant's  negligence. 

The  jury  returned  a  special  verdict,  which,  so  far  as  they  are 
material  to  the  questions  for  decision,  exhibited  the  following 
&cts :  The  deceased,  a  man  about  thirty  years  of  age,  in  good 
health,  and  of  industrious  habits,  was  in  the  employment  of 
the  defendant  railway  company  as  brakeman  on  a  freight  train. 
On  Sunday  night,  November  25,  1883,  the  train  of  which  he 
was  one  of  the  crew  left  Michigan  City  for  La  Fayette.  Be- 
tween 9  and  10  o'clock  the  train  was  stopped  at  the  crossing 
of  the  Pan  Handle  Railroad,  for  the  purpose  of  taking  on  more 
cars.  It  was  part  of  the  duty  of  the  decedent  to  couple  and 
uncouple  cars  which  were  to  be  attached  to  or  detached  from 
the  train.  Soon  after  the  train  stopped  he  went  in  between 
the  engine  and  the  car  attaclied  to  it,  for  the  purpose  of 
uncoupling  the  car  from  the  engine.  The  car  was  loaded  with 
lumber,  and  belonged  to  the  defendant  company,  but  the 
decedent  had  never  seen  it  until  after  it  was  loaded,  when  start- 
ing from  Michigan  City.  The  reach-rod  which,  when  properly 
adjusted,  held  the  brake-beam  in  place,  was,  and  had  been  for 
several  days,  absent  from  the  break-beam,  in  front  of  the  wheels 
on  the  car  next  to  the  engine.  The  absence  of  this  rod  was 
unknown  to  the  decedent,  but  the  jury  found  that  it  was  or 
might  have  been  known  to  the  defendant  Its  absence  caused 
the  beam  to  hang  lower  and  more  forward  than  it  otherwise 
would  have  done ;  but  the  fact  that  the  rod  was  gone,  was  not 
discoverable,  except  by  one  stooping  down  and  looking  under 
the  car.  While  attempting  to  uncouple  the  car,  being  for 
some  reason  unable  to  get  the  coupling-pin  out  of  the  draw- 
bar, the  decedent  held  the  pin  up  as  far  as  he  could  get  it,  and 
then  signaled  the  engineer  to  move  the  engine  forward.  The 
engineer  obeyed  the  signal,  but  immediately,  and  without 
warning,  reversed  the  lever,  and  threw  the  engine  back,  crowd- 
ing the  decedent  against  the  car,  and  then  again  moved  forward. 
While  so  crowded  back,  and  before  he  could  recover  or  extri- 
cate himself  from  his  position,  the  decedent's  feet  were  caught 
by  the  defectively  attached  brake-beam,  and  he  was  thrown 
under  and  run  over  by  the  car,  which  was  moving  forward. 
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In  this  way,  he  received  injuries  which  were  particularly  de- 
scribed, and  which  resulted  in  his  death,  the  following  morning. 
It  was  found  that  the  decedent  left  a  widow  and  child,  as 
alleged  in  the  complaint,  and  that  they  were  damaged  by  his 
death  in  a  specified  sum.  There  was  judgment  for  the  plaintiff 
accordingly. 

George  W.  Fried/ey,  George  W,  Earley,  and  George  R,  Eld- 
ridge,  for  appellant. 

K'  P.  Hammond,  William  B.  Austin  and  Coffroih  &  Stuart, 
for  appellee. 

Mitchell,  J.,  January  to,  1889  (after  stating  the  frets,  as 
above).  The  averments  in  the  complaint,  relevant  to  the  point 
thus  made,  are,  that  Bennett  was  in  the  employment  of  the 
defendant  as  brakeman  at  the  time  of  his  death,  and  that  he 
left  surviving  him,  as  his  next  of  kin  and  only  heirs,  his  widow, 
Fidelia  J.  Bennett,  and  his  daughter,  Long^etta  May  Bennett, 
both  of  whom  are  still  living, — the  latter  being  four  years  of 
age.  It  is  also  averred  that  "  said  administrator  brings  this 
action  for  the  use  and  benefit  of  said  widow  and  child,  who,  by . 
reason  of  the  death  of  said  decedent,  as  aforesaid,  have  sus- . 
tained  damages  in  the  sum  of  ^10,000." 

For  the  i^pellant  it  is  insisted  that  the  general  averment 
that  the  widow  and  child  of  the  decedent  had  sustained  dam- 
ages in  a  specified  sum  was  not  sufficient,  but  that  the  pecuniary 
loss,  either  present  or  prospective,  resulting  to  them  firom  the 
intestate's  death  should  have  been  specially  pleaded.  Regam 
v.  Railway  6V?.  (1881),  5 1  Wis.  599,  is  relied  on  to  sustain  the 
view  thus  contended  for. 

Without  pointing  out  the  distinction  between  the  case  cited 
and  that  under  examination,  in  respect  to  the  question  involved^ 
it  is  sufficient  to  say  it  appears  in  the  complaint  in  the  present 
case,  that  the  decedent  was,  at  the  time  of  his  death,  in  the 
employ  of  the  railroad  company  as  a  brakeman,  and  that  he 
left  a  widow  and  one  child  four  years  old.  It  was  an  unavoid- 
able inference,  therefore,  that  he  was  in  the  vigor  of  manhood, 
and  that  he  was  at  the  time  engaged  in  earning  money  for  the 
support  of  his  wife  and  child :  Kelley  v.  Railway  Co.  (1880), 
50  Wis.  381.    Section  284,  Rev.  St  1881,  gives  a  right  of 
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action  to  the  personal  representative,  lor  the  benefit  of  the 
widow  and  children  or  next  of  kin  of  one  whose  death  has 
been  caused  by  the  wrongful  act  or  omission  of  another,  pro- 
vided the  former  could  have  maintained  an  action  against  the 
latter  had  he  lived.  While  there  is  some  discord  in  the  decis- 
ions of  courts  in  respect  to  the  right  to  maintain  the  action, 
even  for  nominal  damages,  without  averring  and  proving  actual 
pecuniary  loss  by  those  for  whose  benefit  the  suit  is  brought, 
there  can  be  no  doubt  but  that,  within  the  rule  generally  pre- 
vailing, the  law  will  imply  substantial  pecuniary  loss  in  some 
amount  to  the  wife  and  child,  from  the  death  of  one  who  sus- 
tained the  relation  of  husband  and  father  to  them,  and  who  was 
at  the  time  presumably  receiving  wages,  and  who  was  there- 
fore possessed  of  the  ability  to  discharge  his  obligation  to 
support  those  dependent  upon  him  :  Railroad  Co,  v.  Weber 
(1885),  33  Kan.  543 ;  Houghkirk  v.  President  (1883),  92  N.  Y. 
219;  I  Shearm.  &  Red.  Neg.  (4th  Ed.),  §  137. 

Whatever  the  rule  may  require  as  applied  to  other  cases,  and 
in  respect  to  the  quantum  or  character  of  proof  on  the  subject 
of  pecuniary  loss,  there  can  be  no  doubt  but  that  a  general 
averment  of  damages  in  a  case  like  the  present  is  sufficient  as 
against  a  demurrer  to  the  complaint.  It  may  be  well  to  observe 
here,  as  applicable  to  this  question,  which  is  presented  in 
another  aspect  later  on  in  the  record,  that  no  precise  rule  for 
estimating  the  loss  recoverable  under  the  statute  can  be  laid 
down.  When  the  relation  of  the  party  whose  death  has  been 
caused,  to  those  for  whose  benefit  the  suit  is  being  prosecuted, 
has  been  shown,  and  his  obligation,  disposition,  and  ability  to 
earn  wages  or  conduct  business,  and  to  care  for,  support,  advise 
and  protect  those  dependent  upon  him,  the  matter  is  then 
to  be  submitted  to  the  judgment  and  sense  of  justice  of  the 
jury:  Cotnmissioners  v.  Lcgg  (1883),  93  Ind.  523;  Tillcyv. 
Railroad  Co,  ( 1 864),  29  N.  Y.  2  5  2  ;  Castcllo  v.  Landwchr  ( 1 87 1 ), 
28  Wis.  522. 

The  appellant  insists  that  the  judgment  ought  to  be  reversed, 
and  urges  as  one  of  the  reasons  that  the  jury  found  that  the 
injury  which  resulted  in  the  intestate's  death  was  received  on 
Sunday,  while  he  was  engaged  at  common  labor  in  pursuance 
of  a  contract  with  the  railway  company,  and  that  it  was  not 
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made  to  appear  that  the  work  about  which  he  was  engaged 
was  a  work  of  necessity.  We  had  occasion  to  consider  the 
question  in  Railway  Co.  v.  Frawley  (1886),  1 10  Ind.  18,  where 
it  was  presented  in  substantially  the  same  manner  as  in  the 
present  case.  Our  conclusion  there  was,  that  a  person  injured 
by  the  negligent  omission  of  another  to  perform  a  legal  duty, 
would  not  be  denied  a  recovery,  even  though  it  appeared  that 
the  injured  person  was,  at  the  time  of  receiving  the  injury,  act- 
ing in  disobedience  of  his  collateral  obligation  to  the  State, 
which  required  of  him  the  observance  of  the  Sunday  law.  If 
the  railway  company  violated  its  duty  by  furnishing  machinery 
and  appliances  which  it  knew  were  defective,  the  danger  to  an 
employe,  who  was  required  to  use  the  appliances,  in  ignorance 
of  their  defective  condition,  was  the  same  on  one  day  as  on 
another.  That  they  were  being  used  on  Sunday  rather  than 
on  Monday,  neither  contributed  to,  nor  was  it  the  efficient 
cause  of,  the  injury  which  gave  rise  to  this  action,  nor  can  the 
railroad  company  now  interfere  and  become  the  champion  of 
the  Sunday  law  as  an  excuse  for  its  wrong,  or  to  defeat  a 
recovery:  Sutton  v.  Wauwatosa  (1871),  29  Wis.  21.  It  is 
quite  true  that  a  plaintiff  will,  in  no  case,  be  permitted  to  re- 
cover, when  it  is  necessary  for  htm  to  prove  his  own  illegal 
act  or  contract  as  a  part  of  his  cause  of  action,  or  when  an 
essential  element  of  his  cause  of  action  is  his  own  violation  of 
law :  Holts.  Green{\9>7i\  73  Pa.  198 ;  Hall  v.  Cofipell{i86S\ 
7  Wall.  (74  U.  S.)  5  5  8 ;  Steele  v.  Burkhardt  ( 1 870).  1 04  Mass.  59 ; 
McGrath  v.  Merwin  (1873),  112  Id.  467.  But  where  he  can 
prove  his  cause  of  action,  without  proving  that  he  was  violating 
the  law,  even  though  it  appears  incidentally  that  he  was,  at  the 
time,  acting  in  disobedience  of  some  statute,  unless  his  illegal 
act  was  the  efficient  or  proximate  cause  of  the  injury  com- 
plained of,  or  unless  the  illegal  act  or  contract  is  the  foundation 
of  his  action,  a  recovery  may  be  sustained  nevertheless :  Cooley 
on  Torts  (2d  Ed.),  178,  179. 

Whoever  travels  about  from  place  to  place  for  the  purpose 
of  gaming  with  cards  or  otherwise,  acts  in  violation  of  a  crim- 
inal statute.  It  would  hardly  be  claimed  that  a  recovery 
against  a  common  carrier  would  be  denied,  if  it  appeared  inci- 
dentally in  evidence,  that  a  passenger,  injured  through  the 
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carrier's  negligence,  was  traveling  in  violation  of  the  statute 
against  gaming.  Why  should  a  brakeman,  who  is  required  to 
work  in  violation  of  the  Sunday  law,  be  denied  a  recovery  ? 
The  gist  of  the  action  in  the  present  case  is  the  negligent  fiulure 
of  the  railway  company  to  furnish  safe  and  suitable  appliances, 
whereby  the  death  of  the  plaintifTs  intestate  was  wrongfully 
caused  while  he  was  in  the  company's  service  as  a  brakeman. 
The  contract  of  employment  and  the  time  when  the  injury 
occurred,  were  mere  incidents  to,  and  were  in  no  respect  the 
foundation  of,  the  action :  Railway  Co,  v.  Frawley^  supra ; 
Frosty.  Plumb  (1874),  13  American  Law  Register,  537. 

It  may  be  conceded  that  the  decisions  in  some  of  the  States 
are  not  all  consistent  with  the  conclusions  above  stated ;  but, 
in  our  opinion,  these  conclusions  are  in  accord  with  the  better 
view  of  the  subject,  and  have  the  support  of  the  weight  of 
authority. 

The  defendant  presented  to  the  court  forty-three  separate 
instructions,  and  asked  that  they  be  given  the  jury.  Of  these, 
twenty  were  given  and  the  balance  refused.  The  refusal  to 
give  these  instructions  is  made  the  ground  of  complaint.  It 
has  frequently  been  ruled  that  where  the  jury  has  been  required 
to  return  a  special  verdict,  general  instructions  as  to  the  law 
of  the  case  are  not  proper.  The  court  should  explain  to  the 
jury  distinctly  what  facts  are  material  to  be  found  within  the 
issues,  and  give  them  such  instructions  as  will  enable  them  to 
find  and  settle  the  fiicts,  so  that  the  law  may  be  applied  to  the 
&cts  found  by  the  court:  Railway  Co.  v.  Frawley,  supra; 
Radway  Co,  v.  Flanagan  {iHj),  113  Ind.  488.  Within  this 
rule,  an  examination  of  the  instructions  given  by  the  court 
leaves  no  doubt  but  that  the  jury  were  adequately  directed  in 
respect  to  the  facts  necessary  to  be  covered  by  the  special  find- 
ing. Leaving  out  of  view  all  of  the  facts  found  relating  to  the 
alleged  negligence  and  incompetency  of  the  engineer,  and 
eliminating  from  the  special  verdict  everything  in  the  nature 
of  conclusions  of  law,  and  it  seems  to  us  the  facts  found  make 
a  case  juatifying  a  recovery.  They  show  that  the  railroad 
company  failed  in  its  obligation  to  supply  its  employe  with 
safe  and  suitable  appliances  and  machinery  to  do  the  work 
required  of  him,  and  that  it  required  him  to  use  machinery 
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which  it  knew  to  be  defective.  This  established  the  company's 
negligence.  The  special  verdict  also  shows  that  the  defect  in 
the  machinery  was  unknown  to  the  decedent ;  that  it  was  not 
obvious,  and  could  not  have  been  discovered,  except  by  stoop- 
ing down  and  looking  under  the  car.  This  showed  that  the 
employe  was  not  guilty  of  contributory  negligence  in  going 
in  between  the  cars  to  uncouple  them,  notwithstanding  the 
defective  condition  of  the  appliances.  It  is  settled  beyond 
controversy  that  railroad  employes  are  presumed  to  under- 
stand the  nature  and  hazards  of  the  employment  when  they 
engage  in  the  service,  and  that  they  assume  all  the  ordinary 
risks  and  obvious  perils  incident  thereto.  Such  risks  are  pre- 
sumably within  the  employe's  contract  of  service:  Electric 
Light  Co,  V.  Murphy^  Supreme  Court  of  Indiana,  September 
29,  1888. 

This  does  not  mean,  however,  that  the  latter  may  not  repose 
confidence  in  the  prudence  and  caution  of  the  employer,  and 
rest  on  the  presumption  that  he  has  also  discharged  his  duty 
by  supplying  machinery  free  from  latent  defects  which  expose 
the  employe  to  extraordinary  and  hidden  perils :  Car  Co,  v. 
Parker\\9A^,  100  Ind.  181 ;  Hough  v.  Raihvay  C<?.(i879),  100 
U.  S.  2 1 3.  While  the  employer  may  expect  that  an  employe 
will  be  vigilant  to  observe,  and  that  he  will  be  on  the  alert  to 
avoid,  all  known  and  obvious  perils,  even  though  they  may 
arise  from  defective  tools  and  machinery  {Engine  Works  v. 
Randa// {iSS4\  1 00  Ind.  293),  yet  the  latter  is  not  bound  to 
search  for  defects,  or  inspect  the  appliances  furnished  him  to 
see  whether  or  not  there  are  latent  imperfections  in  or  about 
them  which  render  their  use  more  hazardous.  These  are 
duties  of  the  master,  and  unless  the  defects  are  such  as  to  be 
obvious  to  any  one  giving  attention  to  the  duties  of  the  occa- 
sion, the  employe  has  a  right  to  assume  that  the  employer  has 
performed  his  duty  in  respect  to  the  implements  and  machinery 
furnished:  Bradbury  \,  Goodwin  {\SS6),  108  Ind.  286;  Rait- 
way  Co.  V.  Leverctt  {1SS6),  48  Ark.  333;  Railroad  Co.  v.  Gil- 
derslccve  (1876),  33  Mich.  133  ;  Hughes  v.  Railroad  Co.  (1880X 
27  Minn.  137;  Wood  on  Master  &  Servant  §  376. 

The  facts  found  very  clearly  furnish  a  basis  for  the  applica- 
tion of  the  foregoing  principles,  and  these  principles,  when 
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applied  to  the  facts  found,  sustain  the  judgment  of  the  court 
upon  the  special  verdict.  Many  of  the  instructions  asked 
would,  if  they  had  been  given,  necessarily  have  required  the 
Jury  to  return  very  much  of  the  evidence  as  part  of  their  special 
verdict,  while  others  would  have  required  the  statement  of 
mere  conclusions  which  the  jury  could  not  properly  draw. 
For  example,  in  one  of  the  instructions  the  court  was  asked  to 
require  the  jury  to  find  what  was  the  proximate  cause  of  the 
death  of  Bennett.  In  another,  tlie  court  was  asked  to  require 
the  jury  to  describe  in  their  vcrtlict  the  appliances  attached  to 
the  car  for  the  purpose  of  breaking  it.  The  facts  showing  the 
manner  in  which  the  accident  and  injury  occurred,  and  the 
condition  of  the  car  and  the  appliances  attached  having  been 
particularly  found  and  set  out  in  the  special  verdict,  it  became 
a  question  for  the  court  to  determine  whether  or  not  the  intes- 
tate's death  was  proximately  caused  by  the  negligent  omission 
of  duty  on  the  part  of  the  railroad  company.  Wo  are  unable 
to  perceive  how  the  court  would  have  been  aided  in  arriving 
at  a  correct  conclusion,  if  the  jury  had  been  required  to  de- 
scribe the  appliances  in  their  verdict.  The  material  facts  in 
that  connection  were  that  there  inhered  in  the  appliances  a 
hidden  or  latent  defect,  which  increased  the  ordinary  and  ob- 
vious perils  of  the  service  in  which  the  intestate  was  engaged, 
and  which  made  them  an  efficient  agency  in  producing  the 
fatal  injury. 

We  have  examined  the  other  instructions  asked  and  refused, 
and,  without  commenting  upon  them  in  detail,  we  need  only 
say  the  court  committed  no  error  in  refusing  them. 

It  is  contended  that  the  court  erred  in  overruling  a  motion 
made  by  the  appellant  for  a  venire  de  novo.  In  this  we  do  not 
concur.  It  must  now  be  accepted  as  settled  that  a  special 
verdict  will  not  be  considered  as  so  uncertain,  ambiguous,  or 
defective,  as  that  no  judgment  can  be  rendered  thereon,  because 
some  of  the  issues  in  the  case  are  not  affirmatively  or  expressly 
settled  or  determined  thereon  one  way  or  the  other.  If  the 
verdict  is  silent  concerning  any  of  the  facts  in  issue,  the  court 
will  assume,  upon  a  motion  such  as  that  under  consideration, 
that  the  party  upon  whom  rested  the  burden  of  proof  in  respect 
to  those  facts  failed  to  prove  them.     If  the  failure  to  find  the 
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iacts  was  contraiy  to  the  evidence,  it  may  furnish  a  sufficient 
reason  for  a  new  trial ;  but  the  failure  does  not  render  the 
special  verdict  objectionable,  nor  does  it  afford  any  ground  for 
a  venire  de  notfo:  Glantz  v.  City  of  South  Bend  {188$),  106 
Ind.  305;  Dceter  v.  SeUers  (1885),  102  Id  458;  MitckeU  v. 
Colglazicr  {i%96\  106  Id.  464. 

It  may  be  conceded  that  there  are  some  merely  evidentiary 
fiicts  found  in  the  special  verdict,  and  that  it  also  embraces 
many  statements  which  are  essentially  conclusions  of  law. 
Notwithstanding  all  this,  it  seems  clear  to  us  that,  stripped  of 
all  these,  the  verdict  is  yet  sufficient  to  lead  up  to  and  support 
the  judgment,  and  that  the  motion  cannot  be  successfully  urged 
on  that  account. 

Questions  are  made  and  discussed  concerning  the  propriety 
of  rulings  of  the  court,  in  admitting  evidence,  tending  to  show 
that  the  engineer  who  had  the  engine  in  charge  at  the  time 
the  decedent  was  injured,  was  negligent  and  incompetent 
According  to  our  view  of  the  case,  there  was  no  reversible 
error  in  any  of  these  rulings,  for  the  reason  that  the  special 
verdict  sustains  the  judgment,  even  though  all  the  fects  per- 
taining to  the  competency  or  conduct  of  the  engineer  be 
eliminated  from  the  case.  While  we  have  discovered  no  error 
in  the  rulings,  we  do  not  regard  them  of  sufficient  materiality 
to  justify  us  in  prolonging  the  opinion,  by  setting  them  out 
separately,  and  examining  them  in  detail. 

The  only  other  question  which  requires  consideration  relates 
to  the  ruling  of  the  court  in  admitting  in  evidence  certain  de- 
clarations of  the  decedent  which  were  made  immediately  after 
he  was  injured,  and,  substantially,  while  he  was  being  extri- 
cated from  under  the  wheels  of  the  car  which  had  passed  over 
him.  The  conductor  of  the  train  testified  that  he  was  on  the 
caboose  when  he  received  notice  that  the  decedent  was  hurt, 
and  that  he  immediately  ran  forward  and  found  him  under  the 
rear  end  of  the  second  car  from  the  engine.  The  following  is 
the  testimony  of  the  conductor  upon  which  the  objection  is 
predicated :  ''  When  I  took  him  out  I  asked  him, '  How  did 
this  happen?'  He  told  me  that  he  was  uncoupling  the  engine 
from  the  first  car,  but  could  not  get  the  pin  clear  out  of  the 
draw-bar,  and  had  to  hold  it  up,  and  hallooed  to  the  engineer 
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to  go  ahead.  He  started,  and  by  some  cause  '  threw  the  engine 
over'  and  came  back  against  him  before  he  could  get  out,  and 
crowded  him  back  against  the  car,  and  the  brake-beam,  catch- 
ing his  leg,  pulled  him  down,  and  the  cars  ran  over  him."  It 
is  not  always  easy  to  determine  when  declarations,  having 
relation  to  an  act  or  transaction,  should  be  received  as  part  of 
the  res  gestae ^znd  much  difficulty  has  been  experienced  in  the 
effort  to  formulate  general  rules  applicable  to  the  subject 
This  much  may,  however,  be  safely  said,  that  declarations 
which  are  the  natural  emanations  or  outgrowths  of  the  act  or 
occurrence  in  litigation,  although  not  precisely  concurrent  in 
point  of  time,  if  they  were  yet  voluntarily  and  spontaneously 
made,  so  nearly  contemporaneous  as  to  be  in  the  presence  of 
the  transaction  which  they  illustrate  and  explain,  and  were 
made  under  such  circumstances  as  necessarily  to  exclude  the 
idea  of  design  or  deliberation,  must,  upon  the  clearest  princi- 
ples of  justice,  be  admissible  as  part  of  the  act  or  transaction 
itself:  Railway  Co.  v.  Goddard {\^6i\  25  Ind.  185;  Lundv, 
Inhabitants  ( 1 85 1 ),  9  Cush.  (Mass.)  36 ;  Com.  v.  McPike  ( 1 849), 
3  Id.  181;  Factory  w.  Barnes {\i%^\  72  Ga.  217;  Insurance  Co, 
V.  Mosley{\96g\  8  Wall.  (75  U.  S.)  397;  People  v.  Simpson 
(1882),  48  Mich.  474;  Keyser  v.  Railway  Co.  Supreme  Court 
of  Michigan,  June  23,  1887;  Kirhyw.  Ciwi.(  1883),  77  Va.681; 
City  V.  Barbour  (1884),  62  Tex.  172 ;  State  v.  Horan  (1884),  32 
Minn.  394 ;  Railway  Co.  v.  Lci^erett^  supra  ;  State  v.  Ah  Lois 
(1869),  5  Nev.  99;  Railroad  Co.  v.  0//^(i  867),  55  Pa.  396-402 ; 
Durkee  v.  Railroad  Co.  (1886),  69  Cal.  533;  Lambert  v.  People 
(1874),  29  Mich.  71;  HiWs  Case  (1845),  2  Grat.  (Va.)  594; 
Jordan's  Case  (1874),  25  Id.  943;  Harriman  v.  S'A?^'^  (1874), 
57  Mo.  93;  Entwhistle  v.  F€ighner{\%y^\  60  Id.  214;  Elkins 
V.  McKean  (1875),  79  Pa.  501 ;  Hart  v.  Powell {\%ii\  18  Ga. 
635 ;  Driscoll  v.  People  ( 1 882),  47  Mich.  413;  Casey  v.  Railroad 
Co.  (1879),  78  N.  Y.  518;  McLeod  v.  Ginther  {\%%2\  80  Ky. 
399;  I  Whart.  Ev.  §§  258-267.  Any  other  rule  would,  in 
many  instances,  operate  to  defeat  the  accomplishment  of  jus- 
tice, by  excluding  evidence  of  the  most  trustworthy  character. 
While  some  of  the  cases  cited  above  carry  the  doctrine  to  its 
extremest  length,  they  all  illustrate  and  apply  the  general 
principles  consistent  with  the  conclusions  we  have  heretofore 
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enunciated.  The  declarations  under  consideration  were  made 
within  not  to  exceed  two  minutes  of  the  occurrence  while  the 
declarant  remained  in  the  presence  of  the  trainband  the  alleged 
defective  machinery  which  was  instrumental  in  producing  his 
hurt,  and  before  he  had  been  removed  from  the  spot  where  he 
received  his  fatal  injury.  The  surrounding  circumstances,  in 
the  presence  of  which  the  declarations  were  uttered,  were 
therefore  silent  witnesses  in  corroboration  of  his  statement. 
This,  taken  in  connection  with  the  condition  of  the  decedent, 
who  was  suffering  under  the  shock  of  an  injury  from  which  he 
died  in  about  six  hours  afterwards,  necessarily  excludes  the 
idea  of  calculation  or  ability  to  manufacture  evidence  for  future 
purposes.  The  court  committed  no  error  in  admitting  the 
evidence. 

There  are  a  number  of  incidental  questions  of  minor  import- 
ance presented  and  discussed  by  counsel,  but,  so  far  as  they 
are  material  to  the  case  as  we  have  felt  constrained  to  consider 
it,  they  have  all  been  disposed  of  by  what  has  preceded. 

Without  entering  upon  a  detailed  examination  of  the  evi- 
dence which  tends  to  support  the  verdict,  we  content  ourselves 
with  saying  that,  while  .some  of  the  criticisms  of  counsel  seem 
plausible,  and  carry  with  them  much  force,  we  are  nevertheless 
constrained  to  hold,  since  there  was  some  evidence  which  the 
court  and  jury,  whose  duty  it  was  to  judge  of  its  weight  and 
credibility,  accepted  as  sufficient,  that  the  judgment  cannot 
now  be  disturbed. 

The  judgment  is  therefore  affirmed,  with  costs. 


Injury  while  Travelling.  There  is 
a  line  of  cases,  which  hold,  that,  if  an 
injury  is  sustained  by  a  traveller  on 
Sunday,  by  reason  of  any  defect  in  the 
highway,  or,  while  travelling  u|x>n  a 
railroad  or  l:oat,  by  reason  of  (he  negli- 
gence of  the  carriers,  no  recovery  can 
be  had. 

The  earliest  case  in  Massachusetts 
upon  the  question  under  discussion,  is 
Bosworth  V.  Swansey  (l%^i)t  10  Met. 
363,  where  the  town  was  held  not  lia- 
ble, u|x>n  the  groand  that  the  unlawful 
act  of  the  plaintiff  contributed  to  the 


accident;  and  unless  he  could  show 
himself  to  be  within  one  of  the  excep- 
tions, he  could  not  recover.  Thb  case 
has  been  followed  by  numeioiis  decis- 
ions, that  such  an  offender  contributes 
to  his  own  injury,  and  also,  that,  being 
himself  in  the  commission  of  a  crime  at 
the  time  of  receiving  the  injury  com- 
plained of,  he  cannot  recover :  Lyom 
V.  Desotell  (1878),  1 24  Mass.  387; 
Davis  V.  Somerville  (1880),  128  Id. 
594;  WhUe  ▼.  Lang  (1880),  128  Id. 
598.  It  is  always  a  good  defence  that 
the  travelling  is  unlawful:    Jotut  ▼. 
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Andwer  (1865),  lo  Alien  18.  In  this 
esse,  it  was  held  to  be  do  excuse  in  a 
servant,  to  travel  on  Sunday  to  supply 
Iresh  meat  for  marketmen  whom  bis 
master  had  agreed  to  supply  therewith, 
although  he  could  not  do  this,  in  addi- 
tioi*  to  his  other  work,  on  Monday 
morning,  by  reason  of  the  extra  work 
entailed  00  him  by  his  master's  sick- 
ness. Thb  doctrine  was  carried  to  an 
extreme  in  Cox  v.  Cook  (1867},  14 
Allen  1 65,  where  it  was  held,  that  where 
one  travelling  on  Sunday,  stopped  at  a 
hotel,  leaving  his  horse,  wagon  and 
buffalo  robe  in  the  charge  of  the  land- 
lord's servant,  and  remained  over  night, 
and  on  Monday  morning  the  robe  could 
not  be  found,  the  landlord  was  not 
liable  for  its  loss;  on  the  ground  that 
the  travelling  was  illegal.  Wliere  one 
was  sailing  for  pleasure,  in  his  yacht,  on 
Sunday,  and  was  negligently  run  over 
by  a  steamboat,  it  was  held  that  he 
could  not  recover  the  damages  caused 
thereby,  unless  the  collision  was  caused 
by  the  wantonness  and  malice  of  those 
in  charge  of  the  steamboat :  Wallace 
V.  Merrimack  River  Nov,.,  etc.,  Co. 
(1883).  134  Mass.  95. 

[The  exceptional  ca«es  are  where  the 
act  of  travelling  came  within  the  allow- 
ance of  the  statute,  as  a  work  of  neces- 
sity or  charity.  Such  was  l/oyle  v.  Z. 
6*  B,  R.  R.  Co.  (1875),  118  Mass.  195, 
where  a  person  was  on  his  way  to  see 
if  a  sick  firiend  needed  assistance.  This 
ca5e  was  affirmed  in  Cronan  v.  Boston 
(1884),  136  Id.  384,  where  an  invalid 
asler  was  visited.  Barker  v.  Worcester 
(1885),  139  Id.  74,  (affirming  Hamilton 
V.  Boston  (1867),  14  Allen  475),  was  a 
case  where  a  walk  for  exercise  was 
taken.  So,  Gorman  v.  L(nvell [\%^^^ 
117  Id.  65,  where  a  mother  was  pro- 
ceeding to  purchase  medicine  for  a  sick 
child. 

The  Massachusetts  Laws  provide 
(Ptib.  .SUt.  1882, ch.  98)— i  3.  Whoever 
travek  oh  the  Lord's  day,  except  from 


necessity  or  charity,  shall  be  punished 
by  fine,  not  exceeding  ten  dollars  for 
each  offence.  But  the  provisions  of 
this  section  shall  not  constitute  a  de- 
fence to  an  action  against  a  common 
carrier  of  passengers  for  a  tort  or  injury 
suffered  by  a  person  so  travelling. 
Wliich  was  afterwards  restricted,  by 
Stat,  of  1884,  c.  37,  {  I,  so  as  not  to 
**  constitute  a  defence  to  an  action  for  a 
toft  or  injury  suffered  by  a  person  on 
that  day."] 

In  Vermont,  it  was  held  that  a  town 
was  not  lialile  for  an  injury  sustained 
l)y  a  defect  in  the  highway,  by  one  who 
was  unlawfully  travelling :  Johnson  v. 
Town  of  Warhurgh  (1874),  47  Vt.  28; 
s.  c,  14  America.n  Law  R^uustkr 
547,  and  note.  The  statute  forbade 
travelling  on  Sunday.  The  case  was 
one  of  first  impression  in  that  State,  and 
was  considered  at  length ;  and  althodgh 
the  same  conclusion  was  arrived  at  as 
in  Maine  and  Massachusetts,  the  decis- 
ion was  put  upon  a  different  ground. 
The  ground  of  the  decision  was,  not 
that  the  plaintiffs  illegal  act  of  travel- 
ling contributed  to  the  happening  of  the 
accident,  and  for  that  reason  deprived 
him  of  the  right  of  recovery,  nor  the 
fact  that  he  was  engaged  in  an  unlawful 
act  at  the  time  he  received  the  injury ; 
but  that  the  town  was  under  no  obliga- 
tion to  furnish  him  a  safe  highway  for 
illegal  travelling,  so  that  he  might  safely 
violate  the  law.  Speaking  of  the  first 
two  grounds  assigned  by  some  courts  as 
a  bar  to  a  recovery,  the  Court  said  :  "  It 
is  difficult  lo  maintain  that  the  travel- 
ler's illegal  act  in  such  cases  contributed 
to  the  happening  of  the  accident.  The 
insufficiency  of  the  highway  remaining 
the  same,  and  the  traveller  being  at  the 
place  of  the  insufficiency  under  the 
same  circumstances  on  any  other  day  of 
the  week,  the  same  accident  and  injury 
would  have  befallen  him.  A  contribu- 
tof)'  cause  is  one  which,  under  the  same 
circumstances,  would  always  be  an  ele- 
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ment  tiding  in  the  production  of  the 
accident.  The  fact  that  the  traveller  is 
unlawfully  at  the  place  of  the  accident, 
does  not  contribute  to  the  overturn  of 
his  carriage  or  to  the  production  of  the 
accident.  ♦  ♦  ♦  •  ♦  Neither,  as  I  think, 
can  the  fact  that  the  party  receiving  the 
injury  was,  at  the  time  of  the  injury, 
engaged  in  an  unlawful  act,  deprive 
him  of  the  right  of  recovery.  If  the 
plaintifT,  at  the  time  of  the  injury,  had 
been  profaning  the  name  of  the  Deity, 
he  would  hive  been  engaged  in  an  un- 
lawful act ;  but  no  one  would  hold  that 
such  an  act  would  bar  him  from  recov- 
ering of  the  town,  if  it  were  otherwise 
liable;  for  the  injury  sustained.  The 
town  could  not  relieve  itself  from  the 
consequence  of  its  own  wrong  or  ne- 
glect, by  alleging  the  illegal  act  of  the 
plaintiff.  Punishments  are  provided  for 
all  unlawful  acts,  but  their  administra- 
tion is  not  committed  to  the  discretion 
of  towns ;  neither  has  a  town  the  right 
to  add  to  the  prescril)ed  penalty,  the 
injuries  resulting  from  its  own  wiongfol 
act  or  neglect"  •  ♦  ♦  •  "  WTiile  I  am 
quite  ready  to  yield  my  assent  to  the 
leasoning  of  the  learned  judge  who  de- 
livered the  opinion  in  the  case  last 
cited,*'  5«//tffi  v.  Wa»twatosa  (1871), 
29  Wis.  21,  "  I  am  not  so  well  satisfied 
that  the  opinion  meets  the  real  point 
raised  for  decision.  As  heretofore  re- 
marked, the  question  is  not,  is  the  plain- 
tiff barred  from  recovering  for  injuries 
through  the  insufficiency  of  a  highway, 
and  which  he  would  otherwise  be  enti- 
tled to  recover,  because  he  was,  at  the 
time  he  received  the  injuries,  engaged 
in  an  unlawful  act,  but,  was  the  town 
under  a  legal  liability  to  furnish  him  a 
safe  highway  to  travel  on,  at  a  time 
when  he  was  by  law  forbidden  to  travel 
on  it  ?  •  *  ♦  ♦  All  persons  were  for- 
bidden to  use  them  on  the  Sabbath, 
except  for  certain  purposes.  The  statute 
limiting  their  use,  furnishes  the  measure 
of  the  duty  and  liability  im{x>sed.     In 


other  words,  the  duty  and  liability  im- 
posed are  co-extensive  with  the  purposes 
for  which  persons  can  legitimately  use 
the  highways,  and  no  greater.  A  statute 
which  should  forbid  the  use  of  high- 
ways for  certain  purpobes,  or  00  certain 
days,  or  in  a  certain  manner,  would 
limit  the  duly  and  liability  of  towns  in 
regard  thereto."  ♦  ♦  •  • 

[5>o,  in   HoUomb  ti  ux.  v.  Danby 
(1879),  51   Vt.  428,   PlERPOINT,  C  J., 

said :  "  It  has  been  repeatedly  held  in 
this  State,  that  if  a  party  sustain  an  in- 
jury, by  reason  of  an  insufficiency  in  the 
highway,  while  such  party  b  travelling 
in  violation  of  the  statute,  he  cannot 
recover  of  the  town  for  such  injury. 
The  facts  in  this  case  not  only  fail  to 
show  a  necessity  for  the  plaintifTs  trav- 
elling on  the  Sabbath,  but  show  affirma- 
tively that  there  was  no  such  necessity 
existing."  Hence,  where  a  parent  was 
injured  on  the  Sabbath  by  a  defect  in 
the  highway,  be  was  allowed  to  recover 
on  proof  of  his  travel  being  to  visit  his 
children ;  this  was  not  unlawful,  as  the 
children  were  properly  away  from 
home :  AicClaty  v.  Leweli,  ( 1 87 1 ),  44 
Vt.  116,] 

[In  Maine,  the  statute  is  substantially 
the  same  as  in  Massachusetts,  and  in 
OConntll  V.  Lewis/on  (1876),  65  Me. 
34,  the  court  held  that  a  young  lady, 
who,  on  the  Lord*s  day,  walks  with  her 
cousin  three-fourths  of  a  mile,  simply 
for  excercise  in  the  open  air,  did  not 
travel  in  violatbn  of  the  statute,  and 
could  recover  for  an  injury  suffered 
through  a  defect  in  the  highway.  The 
court  say  (Virgin,  J.,  delivering  the 
opinion) :  "  Can  a  person  recover  for 
an  injury  received  through  a  defect  in  & 
way,  while  travelling  in  violation  of  the 
Lord's  day  statute  ?"  This  question  has 
been  repeatedly  decided  in  the  negative 
in  this  and  several  other  States,  while 
other  courts  of  acknowledged  learning 
and  ability  have  arrived  at  the  opposite 
conclusion.  *  ♦  *  •  Before  the  separa- 
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tion,  the  laws  of  Massachusetts  were 
onr  laws.  »  ♦  ♦  This  decision  has  the 
authority  ol  the  court  in  Massachusetts, 
after  a  complete  review  and  thorough 
analysis  of  the  statutes :  Hamilton  ▼. 
Boston  (1867),  14  Allen  475."  This 
dedsioo  was  followed  in  Davidson  v. 
Portiaitd  (l%^q\  69  Me.  1 1 6,  where 
the  jdaintiff  was  injured  during  a  walk 
Ibr  recreation  only.  It  is  the  fact  of 
tfirelling,  and  not  the  manner,  which 
is  prohibited :  Cratty  ▼.  City  of  Bangor 
(1870),  57  Me.  423.  And  no  distinc- 
tion Is  made  between  travelling  in  town 
and  from  town  to  town :  Tillock  v.  Webb 
(1868),  56  Me.  100.] 

Recovery  for  injury  sustained  on 
kigkway.  But  there  are  cases  that  hold 
an  opposite  view,  llius,  where  the 
plaintiff  was  driving  his  cattle  to  market 
on  Sonday,  in  violation  of  a  statute,  and 
they  were  injured  by  the  breaking  down 
of  a  defective  bridge,  which  the  defen- 
dant town  was  bound  to  maintain,  it 
was  held  that  his  illegal  action  did  not 
prevent  a  recoveiy,  upon  proof  of  the 
defendant's  negligence  in  the  construc- 
tion and  maintaining  of  such  bridge : 
Sutton  V.  Town  of  tVauzuatosa,  supra. 
The  Court  said :  "  The  cases  may 
be  summed  up  and  the  result  stated, 
generally,  to  be  the  affirmance  of  two 
very  just  and  plain  principles  of  law, 
as  applicable  to  civil  actions  of  tiiis 
nature,  namely :  first,  that  one  party  to 
the  action,  when  called  upon  to  answer 
for  the  consequences  of  his  own  wrong- 
fol  act  done  to  the  other,  cannot  allege 
or  reply  the  separate  or  distinct  wrongful 
act  of  the  other,  done  not  to  himself  nor 
to  his  injury,  and  not  necessarily  con- 
nected with,  or  leading  to,  or  causing  or 
produdng  the  wrongful  act  complained 
of;  and,  secondly,  that  the  fault,  want 
of  due  care,  or  negligence  on  the  part 
of  the  plaintiff,  which  precludes  a  re- 
covery for  the  injury  complained  of,  as 
coDtribotory  to  it,  must  be  some  act  or 
conduct  of  the  plaintiff  having  the  rela- 
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tion  to  that  injur}*,  of  a  cause  to  the 
clTect  produced  by  it.  *  *  *  •  Under 
the  operati«)n  of  the  Hrst  principle,  the 
defendant  cjnnot  exonerate  himself  or 
claim  immunity  from  the  consequence 
of  his  own  tortious  act,  voluntarily  or 
negligently  done  to  the  injury  of  the 
plaintiff,  on  the  ground  that  the  plaintiiV 
has  been  guilty  of  some  other  and  in<lc- 
pendent  wrong  or  violation  of  law. 
Wrongs  or  offences  cannot  be  set  u.(* 
against  each  other  in  this  way."  Id.  26. 
*'  But  we  should  work  a  cou  fusion  of 
relations,  and  lend  a  very  doubtful 
assistance  to  morality,"  say  the  Court 
in  Mohney  v.  Cook  (1S55),  26  Pa.  342. 
'*if  we  should  allow  one  offender 
against  the  law  to  the  injury  of  another, 
to  set  off  against  the  plaintiff  that  he  too 
is  a  public  offender.  Himself  guilty  of 
a  wrong,  not  dependent  on,  nor  caused 
by  that  charged  against  the  plaintiff,  but 
arising  from  his  own  voltmtary  act,  or 
his  neglect,  the  defendant  cannot  as- 
sume the  championship  of  public  rights, 
nor  to  prosecute  the  plaintiff  as  an 
offender  against  the  laws  of  the  State^ 
and  thus  to  impose  upon  him  a  penalty 
many  times  greater  than  what  those 
laws  prescribe," 

**  And  as  to  the  other  principle,  that 
the  act  or  conduct  of  the  plaintiff,  which 
can  be  imputed  to  him  as  a  fault,  want 
of  due  care  cr  negligence  on  his  part 
contributing  to  the  injury,  mu't  have 
some  connection  with  the  injury,  as 
cause  to  effect,  this  also  seems  too 
clear  to  require  thought  or  elaboration. 

"All  other  conditions  and  circumstan- 
ces remaining  the  same,  the  same  acci- 
dent or  injury  would  have  happened  on 
any  other  day  as  well.  The  same 
natural  causes  would  have  produced 
the  same  result  on  any  other  day,  and 
the  time  of  the  accident  or  injury,  or 
that  it  was  on  Sunday,  is  wholly  imma- 
terial so  far  as  the  cause  of  it  or  the 
question  of  contributory  negligence  U 
concerned.     In  that  respect,  it  wouM 
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be  wholly  imniaterial  thtt  the  trsTcller 
was  within  the  cxcepcioo  of  the  statnte, 
and  traTelling  on  an  enaad  of  necesuty 
or  charity,  and  to  was  lawfully  «|)on 
the  highway  " :  Suttom  t.  IVauwatoia, 
supra.    To  same  effect  is  AUxander  v. 

Oikkask  (1873),  33  W».  «77;  Mi- 
Arihur  ▼.  Gretn  Hay  and  Mississippi 

Camai  Co,  (1874),  34  I(t  I39>  (^  ^^^^ 
unlawfully  passing  through  a  canal 
lock)  ;  Ptais  v.  CoAmv  (1881),  24  Hun 
(N.  V.)  loi ;  s.  c.  (1882)  89  N.  Y. 
219 ;  Opsakl  V.  Judd  (1883),  30  Minn. 
126;  KntwUon  v.  Mihoaukee  City 
(1884),  59  \Vis.  278;  Seweli  t.  Wib- 
ster  (1880),  59  N.  II.  586;  Wemt- 
worth  y.  Jefferson  (1880),  60  Id.  1 58; 
Biaek  V.  Lewision^  S.  Ct.  Idaho,  1887  ; 
Sharp  V.  T^p,  of  Evergreen^  S.  Ct. 
Mich.  1887 ;  Association  ▼.  Wood^  S. 
Ct.  Miss.  1887.  So,  in  New  Hamp- 
shire, one  going  on  a  social  visit,  and 
receiving  an  injury  from  a  defect  in  a 
highway,  was  allowed  to  recover: 
Corey  y,  Bath,  ('857)  35  N.  H.  531. 
This  was  probably  upon  the  ground 
that  it  was  not  to  the  di^sturbance  of 
others:  see  Dutton  v.  IVeare  (1%^$), 
17  N.  H.  34. 

In  Rhode  Island,  an  inhabitant  of 
that  State  brought  an  action  against 
another  inhabitant  of  the  same  State, 
for  an  injury  sustained  in  Massachu- 
setts by  the  reckless  driving  of  the 
latter.  It  was  decided  that  the  ac- 
tion could  be  maintained  by  the 
plaintiff,  without  showing  that  he  was 
travelling  from  necessity.  The  Court 
also  further  held  that  the  defendant, 
having  committed  an  unlawful  act, 
could  not  set  up  in  justification  of  his 
act  that  the  plaintiff  was  also  violating 
the  statute.  From  the  reported  deci- 
sion of  the  case,  it  seems  that  the  Court 
went  outside  the  record.  The  Massa- 
chusetts statute  was  not  introduced  in 
evidence,  yet  the  Court  pass  upon  and 
conmient  upon  its  provisions,  citing 
several  decisions  from  that  State.     The 


Court  also  point  out  the  fiMt  that  the 
action  is  not  against  a  town  lor  an  in- 
jury caused  by  a  defect  in  the  highway, 
but  against  a  private  individual ;  bat  if 
it  was  against  a  town*  the  ooodosioa 
might  possibly  be  different:  JBaidwim 
V.  Barney  (1879),  12  R.  I.  392.  Such 
an  intimation  was  made  in  Pennsylvm- 
nia :  Alohney  v.  Cook,  supra.  In  Mas- 
sachusetts, this  distinction  is  deemed 
unimportant 

In  1859,  this  question  came  be- 
fore the  Supreme  Court  of  the  United 
States :  A  steamboat,  illegally  running 
on  Sunday,  came  in  contact  with  piling 
unlawfully  left  in  navigable  watcn  and 
was  damaged.  In  a  snit  against  the 
railroad  company  for  unlawfrilly  leav- 
ing them  there,  the  question  was  raised 
whether  the  owners  of  the  boat  coold 
recover,  since  it  was  unlawful  to  nm  it 
upon  that  day.  The  Court  held  that 
that  fact  was  no  impediment  to  a  re- 
covery, and  said:  **The  law  relathig 
to  the  observance  of  Sunday,  defines  a 
duty  of  a  citizen  to  the  State,  and  to  the 
State  only.  For  a  breach  of  this  doty, 
he  is  liable  to  the  fine  or  penalty  im- 
posed by  the  statute,  and  nothing  more. 
Courts  of  justice  have  no  power  to  add 
to  this  penalty,  the  loss  of  a  ship^  by 
the  tortious  conduct  of  another,  against 
whom  the  owner  has  committed  no 
offense."  Philadelphia^  etc,  B.  B,  Co, 
V.  Philadelphia^  ett,  Steatnhoai  Co, 
(1859),  23  How.  (64  U.  S.)  209.  To 
same  effect  is  The  Powhatan  Steamboat 
Co  V.  Appomattox  B,  B,  Co,  (i860), 
24  Id.  (65  U.  S.)  247. 

Injury  by  carrier  on  Sssnday.  There 
are  two  lines  of  cases,  touching  the 
liability  of  common  carriers  for  an  in- 
jury resulting  from  the  carelessness  to 
passengers  or  freight,  carried  by  them 
on  Sunday,  at  the  solicitation  of  the 
passenger  or  owner.  In  Massachn- 
setts,  the  cases  deny  a  recovery  by  the 
injured  party :  Stanton  t.  Afetropc^itast 
B.  B.  Co.  (1867),  14  Allen,  485;  rei- 
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te/T.  Middlaex  X.  X.  Co.  (1872),  109 
IIhb.  598.  These  cases  «re  decided 
upon  the  gnmnd  thai  the  slatiile  ex- 
prcaify  prohibited  tnTelling  00  Smiday, 
mleH  from  necessitjr  or  fcr  some  chari> 
table  dcsigD,  or  to  attend  divine  servi- 
ces; and  the  traveUer*  being  in  the 
VC17  act  of  violating  the  law  at  the  time 
die  accident  occuned,  cannot  recover 
fcr  that  reason.  InFeiialy.MidMeux 
R.  R.  Cc.  the  plaintiff  was  injured 
while  travelling  on  the  railroad  to  at- 
tend a  spiritualist  meeting,  and  the 
(jnestion  was  left  to  the  jury  whether 
the  party  was  on  his  way  to  the  meet- 
ing fcr  the  honest  pnrpose  of  divine 
wctship  and  religions  instruction.  How- 
ever, in  soch  a  case,  no  inquiiy  con- 
cerning the  character  of  the  services 
can  be  raised,  beyond  the  question 
ststed.  This  b  a  coontry  where  re- 
ligions opinioa  b  free,  and  entire  reli- 
gioos  equality  is  the  rule  of  the  law : 
See  Cooley  on  Torts,  152.  For  a  very 
strong  case,  where  travelling  was  held 
not  to  be  a  necessity,  see  Bucher  v. 
Fittkhmrg  R.  R.  (1881),  13I  Mass. 
156. 

Re€0oerf  aUtmed,  But  the  Massa- 
drasetts  cases  are  not  in  accord  with 
the  great  weight  of  authority.  In  New 
Yoric,  one  Carroll,  on  Sunday,  paid  his 
fare  and  took  passage  on  a  ferry-boat 
running  in  connection  with  a  railroad. 
While  he  was  on  board  the  boat,  the 
boiler  exploded  and  injured  him.  The 
immediate  canse  of  the  explosion  was 
too  great  a  pressure  of  steam;  the 
boiler  was  old,  and,  for  that  reason, 
ncj^igence  was  attributable  to  the  de- 
fendant and  its  servants  for  carrying 
so  high  a  pressure.  But  a  supplemen- 
tal finding  was  made,  that  the  crack  in 
the  boiler  (which  was  the  cause  of  the 
explosion),  was  a  latent  one,  the  exist- 
ence of  which  was  not  known  to  the 
defendant,  nor  could  it  have  been  dis- 
covered by  the  exercise  of  the  highest 
skill,  foresight  and  care,  or  by  any  test 


known  and  practiced  by  experts  in  the 
business  of  making,  maintaining  or 
managing  steam  boilers.  It  was  con- 
tended that  the  plaintiff  could  not  re- 
cover, because  he  was  travelling  in 
direct  violation  of  the  law.  But  the 
court  refused  to  sustain  this  objection  to 
his  recovery,  and  judgment  was  en- 
tered in  his  favor.  It  was  also 
urged  that  the  contract,  if  for  transpor- 
tation, was  illegal,  and  the  courts  would 
not  enforce  it,  the  defendant  being 
under  no  obligation  to  cany  it  out ;  but 
this  objection  was  also  overruled :  Gir- 
r0//v.  Staten  Islamd  R,  R,  Cc.  (1874) 
58  N.  Y.  126;  S.  C.  (1873)  65  Barb. 
32.  In  the  opinion,  the  Court  assumes 
and  finds  that  the  explosion  resulted 
from  the  negligence  of  the  defendant ; 
and  that  the  plaintiff*s  cause  of  action 
had  its  essential  basis  in  the  contract,  of 
force  on  the  one  side,  and  the  under- 
taking to  carry  on  the  other.  It  also 
found  that  the  plaintiff  was  travelling 
in  violation  of  the  statute ;  but  that  the 
defendant  was  lawfully  running  its 
ferry-boat,  since  it  is  a  necessity  that 
such  means  of  conveyances  should  ply 
on  Sunday  in  densely  populated  dis- 
tricts. The  defendant  was  not  able  to 
distinguish,  nor  was  it  bound  to,  be- 
tween those  lawfully  travelling  on  that 
day  and  those  illegally ;  and  for  that 
reason  it  could  compel  the  plaintiff,  by 
suit,  to  pay  the  passage  money,  if  he 
had  procured  the  passage  on  credit 
The  contract  of  carriage  was,  therefore, 
legal ;  although,  possibly,  the  plaintiff 
could  not  have  enforced  it  in  his  own 
behalf.  It  was  held  that  the  gravamen 
of  the  action  was  the  breach  of  the  duty 
imposed  by  law  upon  the  carrier  of 
passengers  to  carry  safely,  so  far  as  hu- 
man skill  and  foresight  could  go,  the 
persons  it  undertook  to  carry;  which 
duty  existed  independently  of  contract. 
Even  though  no  contract  existed,  and 
the  undertaking  was  gratuitous,  the  ob- 
ligation   was    the   same.     "The    law 
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raises  the  duly  out  of  regard  for  hnnun 
life,  and  for  the  purposes  of  securing 
the  utmost  vigilance  by  earners,  in  pro- 
tecting those  who  have  committed 
themselTes  to  their  hands:*'  See 
Philadelphia,  etc,  H,  R.  Co.  v.  Derfy 
(1852),  14  How.  (55  U.  S.)  483,  where 
Grier,  J.,  said :  **  This  duty  does  not 
result  alone  from  the  consideration  paid 
for  the  aenrice.  It  is  imposed  by  law 
eren  when  the  service  is  gratuitous  :*' 
See  Brethertom  ▼.  IVood  (1821),  3  B. 
&  B.  54;  Alien  t.  Sewell  (1829),  a 
Wend.  (  N.  Y.)  327 ;  Bamk  0/ Orange  v. 
Brvwn  (1829),  3  Id.  1 58;  Steamboat 
▼.  A7ii^(i8S3),  16  How.  (57  U.  S.)  469; 
Noltan  ▼.  iVestem  B.  B,  Co,,  15  N.  Y. 
339;  Farwell  v.  Boston  R,  R,  Co, 
(1842),  4  Met  (Mass.)  49.  The 
liability  of  the  carrier  is  the  same, 
whether  the  action  is  brought  upon 
the  contract  or  upon  the  duty,  and 
the  evidence  requisite  to  sustain  the 
action  in  either  form,  is  substantially 
the  same,  and  when  there  is  an  actual 
contraa  to  carry,  it  b  properly  said 
that  the  liability,  in  an  action  founded 
upon  the  public  duty,  is  co-extensive 
with  the  liability  on  the  contract."  For 
this  reason  the  action  was  not  within 
the  principle  which  forbids  a  recovery 
on  a  contract  made  in  respect  to  a  mat- 
ter prohibited  by  law;  or  which  re- 
quires pnx^  of  an  illegal  contract  to 

Stt|^X)It  It. 

The  Court  further  said:  « If,  con- 
ceding the  liability  of  the  defendant, 
had  the  injury  occurred  on  some  other 
day,  a  recovery  is  denied  in  this  action, 
it  must  be  on  the  ground  that  to  allow 
it  would  contravene  the  general  policy 
of  the  statute  prohibiting  travel  on  that 
day ;  and  that  the  duty  which  the  law 
in  general  imposes  upon  carriers,  to 
carry  safely,  does  not  exist  in  respect  to 
wrongdoers  who  are  travelling  in  viola- 
tion of  the  statute.  It  is  certainly  a  start- 
ling proposition,  that  the  thousands  and 
tens  of  thousands  of  persons  who  travel  on 


business  or  fur  pleasure  on  Sunday,  are 
at  the  mercy  of  incompetent  or  careless 
engineers  and  servants,  and  that  there 
Is  no  remedy  for  loss  of  life  or  limb  re- 
sulting from  their  negligence.  Can  it 
be  said  that  the  object  of  the  statute 
would  be  promoted  by  such  a  rule  ?  I 
think  that  thb  cannot  be  affirmed,  and 
at  least,  that  courts  cannot  say  that  un- 
lawful travelling  would  be  thereby  pre- 
vented or  even  discouraged.  Those 
who  travel  in  public  convesrances  on 
Sunday  do  not  consider  in  advance 
whether  the  carrier  will  be  liable  if  they 
are  injured  through  his  negltgenoe." 
This  case  was  approved  in  Wotd  v. 
EHe  W,  R,  Co.  (1878),  7a  N.  Y. 
196—201 ;  aad  in  Plait  v.  Cokaei 
(1882),  89  Id.  219.  In  the  latter  caae» 
the  cases  of  Johnson  v.  Warhurgh^ 
supra  ;  Holcomb  v.  Daniy,  ss^ra  ;  Bos- 
worth  V.  Swansey^  'w/'V,  and  Janes  v. 
Andover,  supra^  are  expressly  disap- 
proved. 

In  Ohio,  travelling  is  not  *<  sport- 
ing "  within  the  meaning  of  the  statute : 
Nt^e  V.  Brown  (1881),  37  Ohio  St. 
7.  Other  cases  allow  for  a  recovery 
when  the  injury  is  incuned  on  Sunday, 
notwithstanding  the  violatiaa  of  the 
statute:  The  Gregory  (1868),  a  Bene- 
dict (U.  S.  C.  Q.,  S.  D.  N.  Y.),  226; 
^trickier  v.  Hoi^h  (1855),  I  FItts. 
Rep.  (Pa.),  239;  Landers  r.  Statem 
Island  R,R.  Co.  (1872),  13  Abb.  Ft. 
N.  S.  (N.  Y.)  338.  As,  where  the  stream 
was  obstructed :  Mohney  v.  Cook^  ntpra^ 
reversing  S.  C.  3  Pitts.  L.  J.  (Pa.)  14a 

A  company  provided  a  canal  for  the 
passage  of  boats.  It  was  held  that  all 
persons  compljring  with  lawful  require- 
ments, had  a  right  to  navigate  it  on 
Sunday,  in  case  of  necessity;  and  a 
regulation  that  <*  no  boat  will  be  allowed 
to  pass  the  lock  on  Sunday,  without  a 
written  permit  from  the  Superintendent 
or  his  assistant,  and  this  permit  will  not 
be  granted  unless  in  case  of  actual  ne- 
cessity," was  unreasonable  and  void; 
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(i)  bcouise  it  reqmredf  in  cases  where 
foch  osvigatioo  on  Snodajr  was  neces- 
sary and  lawful,  that  such  permit  be 
obtained  of  an  officer,  who  may  not  be 
actfesBible ;  (2)  because  the  boat-owner 
has  the  right  to  determine  for  himself 
the  question  of  necessity  for  Sunday 
navigation,  subject  only  to  his  liability 
under  the  statute.  Akhongh  the  row- 
ing of  the  boat  was  illegal,  yet  its  owner 
was  allowed  to  recover  the  damages  he 
nstained  by  reason  of  the  canal  com- 
panjr's  neglect  to  repair :  Mc Arthur  v. 
Green  Bay  6r*  Miss.  Canal  Co.  (1874), 
34  Wis.  139.  So,  power  given  to  a 
canal  company  to  revoke  by-laws  for 
the  government  of  the  company,  for  the 
good  and  orderly  using  of  the  naviga- 
tion, and  of  warehouses,  wharves,  and 
for  the  well-governing  of  the  bargemen, 
does  not  authorize  them  to  close  the 
canal  on  Sundays  by  a  chain  suspended 
across  it,  and  a  by-law  for  so  closing 
the  canal  on  Sundays  is  illegal  and 
void :  Colder  ^  Heble  Navigation  Co, 
V.  Filling  (1845).  14  M.  &  W.  75;  9 
Jur.  377;  14  L.  J.  Exch.  223.  So, 
where  a  railroad  company  receives 
goods  to  ship  on  Sunday,  and  stores 
them  on  that  day,  it  is  bound  by  the 
same  degree  of  diligence  as  if  they  had 
been  received  and  stored  on  a  week 
day.  Its  duty  and  obligation  are  the 
same :  Powhatan  Steamboat  Co.  v.  Ap- 
pomattox R.  R,  Co.f  supra.  At  an 
eariy  day,  travelling  in  Pennsylvania 
on  Sunday  was  not  forbidden :  Jones  v. 
Hughes  (1819),  5  S.  &  R.  298. 

Injury  by  dog  while  travelling. 
Where  the  plaintilT  was  unlawfully 
travelling  along  the  highway  on  Sun- 
day, and  the  defendant's  dog  ran  out 
and  bit  him,  inflicting  a  serious  injury, 
it  was  held  that  the  plaintiff  could  re- 
cover damages  for  the  injury  he  had 
sustained,  and  the  fact  that  he  was  un- 
lawfully travelling  could  not  defeat  his 
cause  of  action.  His  travelling  was 
regarded   as  only  an  incident  of  the 


injury,  and  not  as  a  contributory  caose, 
and  the  fact  that  he  was  unlawfully 
travelling  on  that  day  could  not  affect 
him :  IVhite  v.  Lang(  1880),  128  Mass. 
598.  So,  a  like  decision  was  made  in 
another  State,  where  a  dog  frightened 
the  horses  of  one  travelling  on  Sunday: 
Schmidy.  Humphrey  (1878),  48  Igwa 
652. 

Injury  while  perfarming  Imhor  om 
Su/tdt.y.  If  one  is  injured  on  Sunday 
by  the  negligence  of  another,  while  the 
injured  person  u  unlawfully  engaged  in 
conunon  labor,  it  has  been  held  that  he 
could  recover  the  damages  he  had  sus- 
tained. Thus,  hauling  a  vessel  into  its 
berth  on  Sunday  is  an  illegal  act  in 
Massachusetts;  yet,  in  the  Federal 
courts,  it  was  held  that  the  person  sus- 
taining an  injury  while  thus  engaged 
was  not  prevented  from  recovering  his 
damages  from  that  fact  alone :  Sawyer 
V.  Oahman  (1S70),  7  Blatchf.  (U.  S. 
C.  Ct.,  S.  D.  N.  Y.)  290;  s.  c,  I  Lowell 
134.  So,  one  unlawfully  engaged  in  a^ 
game  on  Sunday,  may  recover  damages 
for  any  injury  he  sustains  while  ao 
engaged,  through  the  negligence  of 
another:  Etehberry  v.  LevielU  (1858), 
2  Hilt.  (N.  Y.)  40.  But  in  Massachn- 
setts,  where  one  passing,  on  Sunday,  fay 
a  mill  where  workingmen  were  engaged 
in  cleaning  out  the  wheel-pit,  and  he 
oflfered  his  assistance  voluntarily,  which 
was  accepted*,  and  while  so  engaged 
he  was  injured,  it  was  held  that  he 
could  not  recover,  because  he  was  en- 
gaged in  an  unlawful  undertaking;  and 
the  mere  fact  that  if  the  wheel-pit  was 
not  cleaned  out  on  a  Sunday,  the  mill 
would  lie  idle  on  a  week  day  and  a 
huge  number  of  men  lose  their  day's 
work,  was  not  deemed  sufficient  to  au- 
thorize  the  work  as  one  of  necessity : 
McGrath  v.  Merwin  (1873),  112  Mass. 
467 .  [  This  case  was  said  to  be  decisive 
of  Day  V.  Ifighland  Street  Ry,  Co. 
(1883),  135  Id.  113,  where  a  street-car 
conductor  was  injured,  while  on  the 
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side  ftcp  of  his  open  car.  This  latter 
case  in  turn  ruled  J^eoii  ▼.  B,  &*  A.  R, 
R.  Co.  (1885),  140  Id.  I99»  where  the 
engineer  of  a  live  stock  train  was  in- 
jored  on  a  Sunday.]  The  opposite 
mling  was  made  injakmam  ▼.  Miisomri^ 
He.,  R,  R.  Co.  (1886),  18  Neb.  690; 
LomitvUiit  efe.f  R.  R»  Co.  v.  Framtey 
(1886),  no  Ind.  18;  and  in  the  prin- 
cipal case,  supra. 

Degree  o/eare.  To  escape  liability » 
00  account  of  negligence,  the  person 
violating  the  Sunday  law  is  not  held  to 
any  greater  degree  of  diligence  than  if 
be  were  performing  the  same  act  on  a 
week  day.  This  is  the  case  of  a  com- 
mon carrier  unlawfully  canying  passen- 
gers and  goods  on  that  day :  7%ngie  v. 
C,  B.  &*  Q.  R.  R.  Co.  (1882),  60  Iowa 

333- 

Ffigktemimg  horses.  In  Pennsylva- 
nia, it  was  held  that  the  owner  of  a 
horse,  frightened  by  articles  carelessly 
left  in  the  highway,  on  Sunday,  had  the 
same  remedies,  in  case  of  the  horse 
running  away  and  injuring  itself,  as  if 
the  injury  had  occurred  while  travelling 
00  a  secular  day:  PioUH  v.  Sumwurs 
(1884),  24  American  Law  Register 
335;  S.C.,  15  W.  N.  C.  (Pa.)  241. 

Injuries  to  hired  horses.  The  hiring 
of  horses  on  Sundays  by  liverymen,  and 
others,  has  given  rise  to  a  number  of 
cases.  The  cases  cited  are  all  instances 
where  the  horse  let  has  been  injured  by 
immoderate  driving,  or  by  torturous 
conduct.  In  one  or  two  instances,  the 
injury  was  inflicted  by  a  third'  person, 
whom  it  was  sought  to  hold  liable.  In 
an  early  case,  in  New  York,  an  action 
was  brought  for  an  injury  inflicted  upon 
a  horse  let  on  Sunday,  and  it  was  held 
that  it  could  be  maintained ;  that  the 
action  was  not  on  the  contract  of  let- 
ting, but  for  damages  for  a  wrong  done : 
Harrison  v.  Marshall  (1855),  4  £.  D. 
Smith  (N.  Y.)  271.  In  a  subsequent 
case,  the  defendant,  on  Sunday,  hired 
a  team  of  horses,  and  negligently  per- 


mitted them  to  run  away,  whereby  the 
team  and  wagon  were  damaged;  and 
it  was  held  that  an  action  was  main- 
tainable for  the  damages  sustained; 
but,  in  both  cases,  it  was  expressly 
stated,  that  no  recovery  could  be  had 
for  the  price  agreed  upon  for  the  use  of 
the  horses.  It  was  held  that  the  im- 
proper conduct  of  the  defendants  was 
not  necessarily  or  legitimately  connected 
with  the  contract  of  hiring;  that  the 
owner  did  not  forfeit  or  become  divested 
of  his  right  to  the  property  by  the  de- 
livery under  it;  that  he  had  a  right  to 
a  return  of  it,  and  if  it  was  retained 
after  a  demand,  he  had  a  right  of  action 
for  its  recovery  or  its  value ;  that  there 
was  no  reason  or  principle  why  he 
should  not  be  compensated  for  its  dete- 
rioration or  any  damage  to  it  by  reason 
of  the  fault  of  the  party  to  whom  it  was 
hired :  and  that  such  liability  did  not 
rise  from  the  contract,  but  from  a  breach 
of  duty  in  violation  of  the  plaintiff's 
rights,  wholly  irrespective  of  the  con- 
tract :  Nodine  v.  Doherty  (1866),  46 
Barb.  59;  s.c.,  5  American  Law  Reg- 
ister 346.  Other  cases  have  been  de- 
cided in  the  same  way,  in  New  York : 
Bertholf  V.  QReilh  (1876),  8  Hun» 
16;  s.  c.  (1878),  74  N.  Y.  509. 

In  other  States,  the  same  result  haft, 
been  arrived  at:  that  the  hiring  was 
void,  but  a  recovery  could  be  had  for 
the  injury  inflicted,  and  that  the  com- 
mission of  one  wrong  did  not  authorize 
the  commission  of  another,  nor  release 
the  other  wrong  doer  from  legal  respon- 
sibility: Steward  v.  Davis  (1 876),  31 
Ark. 518;  Woodmany.Hubbard{\%%i\ 
25  N.  H.  67;  BerriU  v.  Gildts  (l843)» 
I  Pa.  L.  J.  313;  s.c.  (1843),  2  Id.  296. 
And  in  on  early  Connecticut  case,  it 
was  held  that  the  letting  of  a  carriage 
for  the  conveyance  of  persons  on  Sun- 
day, from  a  belief  that  it  was  to  be  used 
in  a  case  of  necessity  or  charity,  though 
no  such  case  in  fact  existed,  was  not  an 
offence :   Myers  v.  State  ( 1 8 16),  I  Conn. 
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502;  see  Moffim  ▼.  CUsUr  (1S59),  46 
Me.  5aa 

/Vwf/  ▼.  PimmS  (1S73),  40  Conn. 
Ill;  s.c,  13  American  Law  Rrxsis- 
^^^  537f  >>  ^'■^  ^^  ^^  leading  cases 
upon  this  snfaject.  The  defendant  hired 
a  hone  of  the  plaintiff  to  difve  from 
Waterbnrj  to  Soothington  00  Sun- 
day. He  drove,  or  permitted  others 
to  driTe,  tlie  horse  some  ten  miles  be- 
yond Soothington.  The  weather  was 
ezcessirely  hot,  and  the  extra  distance, 
coupled  with  immoderate  driving, 
caused  the  horse's  death.  The  plain- 
tiff farooght  an  action  of  trover  and  case 
joined,  to  recover  the  value  of  the  horse. 
The  Superior  Court  held  that  the  action 
could  not  be  maintained,  but  the  Su- 
preme Court  held  that  it  could,  and 
reversed  the  lower  court's  decision. 
The  Court  stated  the  rule  governing 
such  cases  as  follows :  **  The  plaintiff 
cannot  recover  whenever  it  is  necessary 
tor  him  to  prove  at  a  part  of  his  cause 
of  action^  his  own  illegal  contract,  or 
other  illegal  transaction ;  but  if  he  can 
show  a  complete  cause  of  action  with- 
out being  obliged  to  prove  his  own 
illegal  act,  although  such  illegal  act 
may  incidentally  appear,  and  may  be 
important,  even  as  explanatory  of  other 
fects  in  the  case,  he  may  recover.  It 
is  sufficient,  if  his  cause  of  action  is 
not  essentially  founded  upon  some- 
thing which  is  illegal.  If  it  is,  what- 
ever may  be  the  form  of  the  action, 
he  cannot  recover."  Applying  the  rule 
laid  down  by  it,  the  Court  said,  it 
was  only  necessary  for  the  plaintiff  to 
prove  his  own  title  to  the  property,  and 
a  conversion  by  the  defendant.  The 
destruction  of  the  horse  was  a  conver- 
sion. Of  this  there  can  be  no  doubt : 
see  Kennet  v.  Robinson  (1829),  2  J.  J. 
Mush.  (Ky.)  84;  Maguyer  v.  Hirio- 
thom  (1835),  2  Harr.  (Del.)  71 ;  Cobb 
V.  Wallace  (1868),  5  Coldw.  (Tcnn.) 
539.  And  proof,  that  the  injury  which 
caused  his  death,  occurred  while  being 


driven  without  the  consent  o.'  the  owner, 
shows  a  com^dete  cause  of  action  with- 
out any  reference  to  an  illegal  act  The 
illegal  letting  may  or  may  not  appear. 
If  it  does,  it  simply  explains  the  defen- 
dant's posse2i!»ion,  and  proves  that  it  was 
by  the  owner's  permission,  or  at  lea»t 
for  a  certain  purpose.  It  may  give  the 
defendant  an  opportunity  to  injure  the 
hone,  but  it  docs  not  cause  the  injury; 
nor  does  it  not  cause  the  injury;  nor 
does  it  contribute  to  it  in  such  a  sense 
as  to  make  the  plaintiff  a  party  to  the 
wrongful  act.  If  it  does  not  appear, 
before  the  defendant  can  avail  himself 
of  it  as  a  defence,  it  becomes  necessary 
for  him  to  prove  the  illegal  contract  to 
which  he  was  a  party,  and  his  own 
illegal  conduct  in  travelling  upon  the 
Sabbath.  But  he  can  no  more  avail 
himself  of  that  as  a  defence  than  the 
plaintiff  can  as  a  cause  of  action.  Either 
party,  whose  success  depends  upon 
proving  his  own  violation  of  law,  must 
fail. 

In  Grfg)(  V.  IVywusn  (1849),  4 
Cush.  (Mass.)  322,  it  was  decided, 
that  if  the  horse  was  injured  by  im- 
moderate driving,  there  could  be  no 
recovery.  So,  in  Way  v.  Foster  (1861 ), 
I  Allen  (Masi.)  408,  which  was  a 
parallel  case  to  Frost  v.  Plumb^  tupra^ 
the  same  ruling  was  held.  But  in  Hall 
V.  Corcoran  (1 67 1),  1 07  Mass.  25 1, the 
ruling  of  the  two  former  cases  was  de- 
parted from.  That  was  a  case  where  a 
horse  was  let,  to  be  driven  to  a  particu- 
lar place,  and  was  driven  by  the  hirer 
to  a  different  place,  and,  by  hard  usage, 
injured.  It  was  held  that  an  action  of 
tort  could  be  maintained  for  the  con- 
version. The  Court  said :  "  It  there- 
fore appears  to  us  to  be  clear,  upon 
principle  and  authority,  that  an  action 
of  tort  for  the  conversion  of  the  horse, 
by  driving  it  beyond  the  place  agreed 
in  the  illc{Tal  contract  of  letting  and 
hirin^T,  is  not  founded  on  that  contract. 
.And  we  think  it  i»  equally  clear,  that 
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that  contract  need  not  be  shown  by  the 
plaintiff,  and  fonns  no  patt  of  his  cause 
of  action."  From  a  subsequent  case,  it 
would  f>eein  that  the  courts  of  this  State 
lad  receded  entirely  from  the  ground 
assumed  in  the  earlier  cases;  and  that 
a  recoirery  would  be  allowed,  where  the 
liorse  was  injured  by  inunoderate  driv 
ing  in  going  only  to  the  place  for  which 
it  was  let  on  Sunday.  Such  is  the  view 
taken  of  the  Massachusetts  cases  in 
Frost  ▼.  Plumb,  supra,  and  such,  also, 
in  the  rule  announced  in  that  case.  In 
Lyons  v.  Desoielle  (l%7%),  1 24  Mass. 
387,  the  plaintiff  was  allowed  to  recover 
for  an  injury  to  his  wagoo  and  hone, 
sustained  at  the  hands  of  a  wrong  doer, 
while  hitched  in  a  city  in  violation  of  a 
city  ordinance :  see  /former  v.  Tkwit^^ 
(1826),  3  Pick.  (Mass.)  492.  Such  is 
the  rule  in  Michigan :  Fisher  v.  Ayle 
(1873),  2^  Mich.  454;  see  Judge  Red- 
field's  note  to  Johnson  v.  Trasburgh  or 
IVatburgh  (1875),  14  American  Law 
Register  553.  So,  in  Maine,  if  the 
hirer  goes  beyond  the  place  for  which 
he  engaged  the  horse,  and  the  horse  is 
injured  by  his  tortious  conduct :  Morton 
V.  Gloster  (1859),  46  Me.  520.  So,  he 
b  liable,  if  he  employed  the  horse  on 
Sunday,  and  retained  it  until  after  sun- 
set (when  Sunday  ends),  and  the  horse 
is  then  injured  by  his  tortious  act: 
Bryant  v.  Biddleford  (1855),  39  Me. 

«93- 

No  recovery.  Notwithstanding  the 
decisions  from  Maine  already  cited,  it 
has  been  held  that  if  the  injury  to  the 
horse  occurs  while  going  to  or  return- 
ing fifom  the  place  for  which  it  was 
engaged,  or  during  the  time  for  which 
it  was  engaged,  or  for  the  drive,  no  re- 
covery can  be  maintained :  Parker  v. 
Latner  (1872),  60  Me.  528 ;  Morton  v. 
Gloster,  supra.  So,  in  Rhode  Island, 
where  the  defendant  drove  beyond 
the  place  for  which  he  had  engaged 
the  horse,  it  was  held  that  proof  of 
the  contract,  which   wss   illegal,  was 


necessary  to  establish  the  coavcr- 
sion,  and  that  the  plaintiff,  therefore, 
could  not  recover :  Whelden  v.  Chappel 
(1865),  8  R.  L  230.  And,  in  a  subse- 
quent case,  where  the  horse  was  driven 
on  a  different  journey  from  that  for 
which  it  was  employed,  and  injured, 
the  same  Coun  held  that  it  was  neces- 
sary to  show  the  illegal  contract  in  order 
to  recover,  and  for  that  reason  no  re- 
covery could  be  had ;  for,  as  soon  as 
that  contract  was  introduced,  the  action 
must  fail.  Nor  was  it  sufficient  for  the 
plaintiff  to  merely  prove  that  he  did  not 
let  his  horse  for  the  particular  joamey 
defendant  went;  bat  he  must  also  prove 
the  contract  made  with  him,  and  prove 
its  exact  terms.  Nor  was  the  plaintifi^s 
position  tenable,  that  the  defendant 
could  not  show  the  illegal  contract  to 
defeat  the  cause  of  action.  The  Coot 
distinguishes  the  case  in  question  from 
the  cases  of  Morton  v.  Gloster, supra; 
Nodine  v.  Doherty,  supra,  and  Frost  v. 
Plumb,  supra,  by  showing  that,  in  those 
cases,  it  was  not  essential  to  the  plain- 
tiff's recovery  to  khow  the  illegal  con- 
tract, bui  that  the  acts  of  conversion 
were  distinct  from,  and  capable  of  com- 
plete proof  without  a  suggestion  of,  the 
contract.  The  Court  disapproved  of 
the  reasoning  in  Hall  v.  Corcoran, 
supra,  and  in  Woodman  v.  Hubbardt 
supra.  But,  in  alluding  to  a  state- 
XOfTiX  made  in  the  latter  case,  the  Court 
said  that  it  was  ready  to  admit,  that,  if 
it  was  necessary  for  the  plaintiff  to  bring 
an  action  of  replevin  to  obtain  possession 
of  his  hone  so  let  on  Sunday,  after  de- 
mand made,  he  could  maintain  the 
action,  or  even  after  a  sale  or  destruction 
of  the  horse  by  the  defendant,  for  the 
conversion  would  be  "  wholly  distinct 
from,  and  independent  of,  the  contract  :** 
Smith  V.  Rollins  (1877),  II  R.  I.  464; 
see,  however,  Baldwin  v.  Barney 
(1879),  12  Id.  392.  Upon  the  whole, 
it  seems,  that  this  case  savors  so  much 
of  fine  distinctions  that  it  is  calculated 
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to  favor  tmaionl  conduct,  rather  than 
to  advance  morality.  It  i»  such  dis- 
tinctions as  these  that  bring  the  law  into 
disrepnte;  and  thejr  are  bom  of  the 
distinctions  of  the  early  common  law. 

Aggravafing  daimagts,  Becaose  one 
committed  a  Unt  on  Sanday,  while  en- 
gaged in  an  nnlawfol  work,  for  that 
reason  the  damages  cannot  be  aggra- 
vMed:  Sihila  ▼.  Bakney  (1878),  34 
Ohio  SL  599.  So,  if  a  railroad  com- 
pany vnlawfnlly  mns  its  trains  on  Son- 
di^,  and  by  the  running,  an  injury  is 
inflicted,  the  damages  for  that  reason 
are  not  aggravated  :  Tin^U  v.  C.  B.  &* 
Q.  B,  B.  Cc.,  smpra. 

Comments.  The  great  weight  of  the 
authorities  is  against  the  position  as- 
sumed by  the  Massachusetts,  Maine 
and  Vermont  Courts.  In  fact,  those 
courts  are  often  inconsistent  in  their 
own  individual  decisions ;  for,  in  many 
cases,  a  recovery  b  allowed  when  at 
the  time  of  the  injury  the  complaining 
person  was  engaged  in  a  violation  of 
the  law:  See  Baker  v.  Portland 
(1870),  58  Me.  199,  and  McCarthy  y, 
Portland (l%^%\  67  Id.  167, as  in&tan 


ces  of  this  statement,  comparing  those 
cases  with  the  ones  already  cited.  An 
author  of  high  standing,  after  examining 
both  the  English  and  American  cases 
upon  this  and  like  subjects,  says :  **  Tlie 
fact  that  a  party  injured  was  at  the 
time  violating  the  law,  does  not  pit 
him  out  of  the  protection  of  the  law ; 
lie  is  never  put,  by  the  law,  at  the  mercy 
of  others.  If  he  is  negligently  injured 
in  the  highway,  he  may  have  redress, 
notwithstanding  at  the  time  he  was  00 
the  wrong  side  of  the  way,  provided 
that  fact  did  not  contribute  to  the  in- 
jury. So,  a  party  who  engages  in  an 
unlawful  game,  may  recover  for  an 
injury  suffered  while  playing  it,  and  so 
may  one  who  participates  in  a  race  and 
is  wilfully  run  down  by  his  competi- 
tor." Cooley  on  Torts,  157.  A  viola- 
tion of  the  Sunday  law  is  no  greater 
crime  than  the  commission  of  any  offense 
of  the  same  degree,  and  there  is  no  rea- 
son why  a  greater  punishment  should 
be  visited  upon  an  offender  against  the 
Sunday  law  than  upon  one  violating 
any  other  law. 


W.  W.  Thornton. 


CmrfbrdsviOc,  Ind. 
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Court  of  Ckatutry  of  Ntw  Jemy, 
HUTCHINS'  EXECUTOR  v.  GEORGE,  it  al. 

A  bequest  for  the  distribution  of  books,  in  which  the  anthor  deKiibes  the  syMem 
bj  whidi  the  land  ownenof  the  conntiy  hold  tl|e  title  to  their  lands,  as  robbeiy,  is 
not  such  a  charity  as  the  oomts  will  enforce. 

A  bequest  of  a  fond  to  perpetoate  an  nsefnl  library  is  Talid,  even  if  the  library 
is  composed  of  a  ceitain  class  of  books,  provided  they  will  enlighten  and  iosprofe 
mankind. 

JaeksoH  y.  PkiUipsy  14  Allen  539,  dissented  from. 

Bill  for  the  construction  of  a  will. 

Mr.  George  A,  Vroom,  for  complainant. 
Mr.  George  T,  Woadluill,  for  Henry  George,  a  defendant 
Mr.  Schuyler  C.  WoodhuU,  for  Mary  Hutchins,  a  defendant 
Mr.  C,  V.  D.Jo/we,  for  James  Hutchins,  a  defendant 

Bird,  V.  C.  May  21,  1888.  William  S.  Braddcck,  the 
executor  of  the  last  will  and  testament  of  George  Hutchins, 
deceased,  by  his  bill,  asks  for  the  construction  of  the  will  of 
the  said  deceased.  The  will  first  makes  provision  for  the  wife 
of  the  testator,  and  makes  other  disposition  of  a  small  amount 
of  his  property,  and  then,  and  lastly,  makes  the  provision  for 
the  construction  of  which  this  bill  filed  : — 

"  Lastly.  All  the  rest  and  residue  of  my  estate  of  any 
and  every  form,  kind  and  description  whatsoever,  I  hereby 
give,  devise  and  bequeath,  under  the  name  of  '  The  Hutchins 
Fund/  to  Henry  George,  the  well-known  author  of  *  Prog^ress 
and  Poverty,'  his  heirs,  executors  and  administrators,  in  sacred 
trust  for  the  express  purpose  of 'spreading  the  light '  on  social 
and  political  liberty  and  justice  in  these  United  States  of 
America,  by  means  of  the  gratuitous,  wise,  efficient  and  econo- 
mically conducted  distribution  all  over  the  land,  of  said 
George's  publication  on  the  all  important  land  question  and 
cognate  subjects,  including  his  '  Progress  and  Poverty,'  his 
replies  to  the  criticism  thereon,  his  '  Problems  of  the  Times,' 
and  any  other  of  his  books  and  pamphlets  which  he  may  think 
it-wiseand  proper  to  gratuitously  distribute  in  this  country; 
provided,  first,  that  the  said  George,  his  heirs,  executors  and 
administrators,  shall  regularly  furnish  true  annual  reports  of 
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the  management  and  disbursements  of  the  said  'Hutchins 
Fund  '  to  the  ps^>er  called  '  The  Irish  World  and  the  Ameri* 
can  Industrial  Liberator/  or  its  acknowledged  successor,  and 
shall  also  annually  mail,  or  otherwise  send,  a  copy  of  said  paper, 
containing  such  annual  reports,  to  each  of  the  following  per- 
sons, to  wit :  my  aforementioned  wife,  Mary  Hutchins,  now  of 
this  place ;  William  S.  Wood,  now  of  Parker,  County  of  Ran- 
dolph, State  of  Indiana;  and  James  Hutchins,  now  of  Selma, 
County  of  Delaware  and  State  of  Indiana;  and  provided, 
second,  that  said  George,  his  heirs,  executors  and  administra- 
tors, shall  cause  to  be  inserted  or  printed  opposite  the  title 
page  of  every  free  copy  of  his  books  distributed  by  means  of 
this  fund,  this  my  solemn  request,  virtually,  to  wit :  that  each 
recipient  shall  read  it  and  then  circulate  it  among  such  neigh- 
bors or  other  persons,  as  in  his  best  judgment,  will  make  the 
best  use  of  it" 

The  bill  shows  that  the  executor  had  been  warned  by  the 
heirs  at  law,  and  next  of  kin  of  the  said  testator,  that  the  said 
bequest  is  void,  and  that  he  will  not  be  justified  in  atttempting 
to  comply  with  the  provisions  of  the  will  respecting  it  He 
prays,  therefore,  for  the  court  to  declare  whether  or  not  such 
gift,  in  trust,  of  the  residue,  is  legal  and  valid,  and  whether  it 
will  be  enforced  in  a  court  of  equity  or  not;  and  whether, 
under  the  terms  of  the  will,  he  is  authorized  to  make  sale  of 
the  real  estate  mentioned  therein ;  and  whether  the  said  Mary 
Hutchins^  the  widow,  is  entitled  to  dower  in  the  real  estate; 
and  fourth,  whether  or  not,  if  the  said  gift  to  the  said  Henry 
George  be  declared  invalid,  the  said  testator  died  intestate  as 
to  the  said  residue,  and  in  that  case,  how  shall  the  said  resi" 
due  be  distributed ;  and  in  case  the  said  residuary  clause  be 
declared  invalid,  whether  or  not  the  said  executor  is  authorized 
to  sell  the  real  estate,  and  if  so,  as  to  the  disposition  of  the 
proceeds  thereof;  and  whether  one-third  of  the  proceeds  of 
the  sale  shall  be  considered  as  personal  estate  and  be  dis- 
tributed as  such. 

The  defendants,  Mary  Hutchins,  the  widow,  and  George 
Hutchins,  one  of  the  legatees,  insist  that  the  said  residuary 
clause  is  invalid,  and  therefore  cannot  be  enforced ;  first,  they 
insist  that  it  is  not  a  charitable  bequest,  within  the  meaning  of 
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the  term  as  understood  by  all  text  writers  and  judges  who 
ever  have  had  occasion  to  pass  thereupon.  Much  reliance  is 
placed  upon  the  Statute  43  Elizabeth,  chapter  4,  by  the  defend- 
ants. They  urge  that  every  adjudication,  since  that  time,  has 
gone  upon  the  theory  that  nothing  will  be  supported,  of  the 
character  named,  which  is  not  clearly  and  indisputably,  a 
charity. 

It  is  said  that  this  was  the  view  presented  by  Chief  Justice 
Marshall,  in  Baptist  AssocioHan  v.  Hart^  (18 19,)  4  Wheat 
(17  U.  S.)  I,  in  which  he  says:  "We  have  no  trace  in  any 
book,  of  any  attempt  in  the  Court  of  Chancery,  anterior  to  the 
statute,  to  enforce  one  of  these  vague  bequests  for  charitable 
uses." 

Notwithstanding  this  eminent  authority,  the  opinion  of  the 
court  in  Vidaty.  Girard,  (1824,)  2  How.  (43  U.  S.)  126,  194, 
seems  to  establish  the  fact,  that  the  Court  of  Chancery  had  such 
power  and  exercised  it  before  the  Act  referred  to  was  passed; 
and  it  is  insisted  that  whether  or  not  the  said  Statute  be  en- 
forced in  New  Jersey,  the  spirit  and  intent  thereof  prevails ; 
Thompson  v.  Norris,  (1869,)  5  C.  E.  Green,  522.  And  to  sup- 
port this.  Story's  Equity,  §  1 155,  is  cited. 

What  is  a  charity  ?  Since  it  oflen  happens  that  definitions 
are  framed  from  and  for  particular  cases,  I  will  not  attempt 
defining  it ;  but  will  be  content  with  the  views  of  others,  of 
great  experience  and  learning,  and  which  are  relied  upon  by 
counsel  for  defendants.  Perry  on  Trusts,  §  709,  is  cited,  where 
the  learned  editor  says :  "  Charity  has  obtained  a  significance 
in  law,  and  courts  do  not  uphold  or  administer  trusts  for  par- 
ticular purposes  which  are  not  charitable,  within  the  meaning 
of  the  law."  Mr.  Story  adds ;  "  A  bequest  may,  in  an  en- 
larged sense,  be  charitable,  and  not  within  the  purview  of  the 
statute."  Another  authority,  it  is  said,  writes :  "  Such  char- 
itable bequests  only  as  are  within  the  letter  and  spirit  of  the 
statute"  are  sustained;  citing  Story,  §§  1155,  1158,  1164; 
Kendall  V,  Granger,  (1842,)  5  Beav.  300;  Williams  v,  Williams^ 
(1853,)  8  N.  Y.  547;  Brown  v.  Yeale,  (1791,)  7  Ves.  Jun.  50, 
note ;  Owens  v.  Missionary  Society,  (1856,)  14  N.  Y.  397,  403. 

Again,  it  is  said  that  all  of  the  purposes  to  which  any  chari- 
table bequest  can  be  made,  may  be  classified  under  those 
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which  are  ecclesiastical,  educational  or  eleemosynary :  Atty- 
Gen.  V.  Calvert,  (1857,)  23  Beav.  258.  And  it  is  claimed  that 
the  gift  which  we  are  now  considering,  cannot  be  brought 
within  either  of  these  classifications ;  for,  it  is  said,  that  in  no 
sense  does  the  gift  in  question  have  a  tendency  to  benefit  or 
to  improve  mankind,  being  in  no  sense  a  school  of  learning 
to  educate  mankind.  The  claim  further  is,  that  there  must  be 
an  indubitable  benefit,  a  tendency  to  humanize,  to  elevate  and 
to  improve  mankind,  before  a  gift  of  this  nature  can  be  declared 
valid  or  enforced  by  the  courts. 

It  is  said  further  that  in  Brown  v.  Pancoast,  (1881,)  7  Stew. 
Eq.  321,  Chancellor  Run  von  said  that  a  gift  by  the  testator 
for  the  purpose  of  creating  a  fund,  the  income  of  which  should 
be  devoted  to  the  purchase  of  books  in  founding  a  useful  libra- 
ry, was  charitable.  Counsel  says,  with  respect  to  this,  "  In- 
contestibly,  this  was  a  good  bequest,  and  should  be  enforced;" 
but  says :  "  Far  different  is  the  purpose  under  consideration  ; 
here  the  bequest  is  to  spread  light  on  the  land  question,  by 
purchasing  and  distributing  books  written  by  the  trustee,  on 
that  question.  And  it  is  a  bequest  for  spreading  abroad  a 
man's  theories  on  the  question  of  land  tenures  and  their 
si)uses  and  cognate  subjects." 

A  bequest,  then,  of  a  fund  to  perpetuate  a  useful  library  is 
good.  The  bequest  under  consideration,  is  to  spread  the  light 
on  the  land  question;  in  other  words,  on  the  question  as  to  who 
shall  hold  the  title  to  lands,  or  how  that  title  shall  be  held,  or 
for  whose  benefit.  Now,  if  the  gift  to  establish  a  library,  with- 
out classification  of  the  books,  or  without  reference  to  their 
character  (except  that  they  be  useful),  would  be  good,  certain- 
ly a  gift  to  establish  a  library,  to  be  composed  of  a  certain  class 
of  books,  or  of  books  upon  certain  subjects,  would  be  good 
also.  Would  not  a  gift  for  the  purpose  of  founding  an  instita- 
tion  to  publish  the  works  of  Newton,  or  of  Bacon,  or  of  Mil- 
ton, or  of  Shakespeare,  or  of  Edwards,  or  of  Bancroft,  or  of 
Irving,  or  of  McCosh,  or  Webster,  or  Marshall,  be  good  ?  In- 
contestibly  so.  If  not,  then  I  do  not  see  how  we  can  sustain 
the  numerous  gifts  to  the  Bible  Society,  within  the  control  of 
various  denominations  of  Christians,  in  this  country.  But  if  I 
am  right  in  this,  then  it  must  follow,  that  a  gift  to  circulate 
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any  portion  of  these  works  or  any  one  of  them,  would  also  be 
lawful.    And  look  to  high  authority. 

There  can  be  no  doubt  that  the  circulation  of  one  book  may 
be  the  object  of  a  testator's  bounty.  A  testatrix  provided  that 
the  residue  of  her  estate  should  be  applied  towards  the  print- 
ing, publishing  and  propagation  of  the  sacred  writings  of  the 
late  Joanna  Southcote.  The  heir  filed  a  bill,  alleging  that  the 
gift  for  such  purpose  was  either  void  in  law,  on  the  ground 
that  the  writings  were  of  a  blasphemous  and  profime  charac- 
ter, or  that  the  trust  so  declared  was  for  the  propagation  of 
doctrines  subversive  to  the  Christian  religion.  It  seems  that 
Joanna  Southcote  taught  in  her  books,  that  she  was  with  chOd 
by  the  Holy  Ghost,  and  that  a  second  Messiah  was  about  to 
be  bom  of  her  body.  In  speaking  of  her.  Sir  John  Romillt, 
Master  of  the  Rolls,  said :  **  In  the  history  of  her  life,  her  per- 
sonal disputations  and  conversations  with  the  devil,  her  prophe- 
cies and  her  intercommunings  with  the  spiritual  world,  I  have 
found  much  that,  in  my  opinion,  is  very  foolish,  but  nothing 
which  is  likely  to  make  persons  who  read  them,  either  im- 
moral or  irreligious."  Again,  he  says :  "  I  cannot  say  that  the 
bequest  of  a  testator  to  publish  and  propagate  works,  in  sup- 
port of  the  Christian  religion,  is  a  charitable  bequest,  and,  at 
the  same  time,  say  that  if  another  testator  should  select,  for 
this  purpose,  some  three  or  four  authors,  whose  works  will,  in 
his  opinion,  produce  that  effect,  such  a  bequest  thereupon 
ceases  to  be  charitable.  Neither  can  I  do  so  if  the  testator 
should  select  one  single  author."  The  bequest  was  sustained. 
Thornton  v.  Howe,  (1862,)  31  Beav.  14. 

If  it  be  so  that  a  bequest  for  the  distribution  of  the  works  of 
Joanna  Southcote,  or  of  the  Bible,  by  an  institution  founded 
for  that  purpose,  is  valid,  then  it  is  clear  that  a  bequest  for  any 
other  single  and  definite  purpose,  which  will,  if  carried  out, 
have  a  tendency  to  enlighten  or  improve  mankind  with  respect 
to  a  given  subject  or  theory,  such  gift  must  also  be  valid,  as  a 
charity,  and  can  be  enforced  by  the  courts.  It  will  be  noted 
that  I  say  to  enlighten  or  to  improve  mankind.  And  it  is  not 
necessary  that  I  should  more  particularly  define  the  object  to 
be  had  in  view  in  every  such  discussion.  Certainly  if  the  pur- 
pose of  the  testator  was  to  disseminate  doctrines  immoral  in 
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their  character,  tendency  or  influence,  they  could  not  be  called 
charitable,  in  any  sense ;  nor  could  they,  in  any  sense,  be  said 
to  elevate  or  improve  mankind.  I  cannot  but  add  that  it  is 
not  the  individual  judgment  which  is  to  be  the  guide  in  every 
such  case,  for  manifestly  that  may  be  regarded  as  hostile  to  the 
public  welfiu-e,  by  one  individual,  which,  by  another,  would  be 
deemed  most  useful  or  beneficial. 

This  assertion  is  founded  upon  what  we  are  taught  in  all 
the  pages  of  history.  It  is  everywhere  written  that  the  efTorts 
of  enlightened  individuals  upon  one  hand,  to  break  through  the 
clouds  of  darkness  and  of  ignorance,  or  to  overcome  oppression 
and  resistance,  have,  upon  the  other  hand,  been  as  stoutly  oppos- 
ed, if  not  by  persons  equally  intelligent,  yet  by  persons  enjoying 
the  benefits  and  advantages  which  came  to  them  from  the  ex- 
isting condition  of  things,  and  placed  them  in  positions  of  su- 
premacy, or  of  happiness  above  their  fellows.  Suffice  it  to  say 
that  our  own  national  history  had  its  origin  in  this  great  truth, 
and  gives  us  numerous  illustrations  of  the  inestimable  value 
ofit 

Now  with  these  suggestions  as  to  the  law,  and  as  to  the  fun- 
damental principles  which  should  control,  let  us  see  what  it  is 
which  the  testator  in  the  case  before  us,  desires  to  disseminate. 
A  few  quotations  from  the  books  which  have  been  offered  in 
evidence  are  essential,  and  a  few  will  suffice ;  those  which  been 
presented  by  counsel  for  the  defense,  I  will  give.  Chapter  i  of 
Book  7,  in  the  work  on  Progress  and  Poverty,  the  author  heads 
with  the  phrase,  "The  injustice  of  private  property  in  land.'' 
Among  many  of  his  declarations  in  that  chapter,  he  says : 
"  There  is,  in  nature,  no  such  thing  as  a  fee  simple  in  land. 
There  is,  on  earth,  no  power  which  can  rightfully  make  a  grant 
of  exclusive  ownership  in  land.  If  all  existing  men  were  to 
unite  to  grant  away  their  equal  rights,  they  could  not  grant 
away  the  right  of  those  who  followed  them.  For  what  are 
we  but  tenants  for  a  day  ?  *  *  *  Let  the  parchments  be  ever 
so  many,  or  possession  ever  so  long,  natural  justice  can  recog- 
nize no  right,  in  one  man,  to  the  possession  and  enjoyment  of 
land,  that  is  not  equally  the  right  of  all  his  fellows.  Though 
his  titles  have  been  acquiesced  in  by  generation  after  genera- 
tion, to  the  landed  estates  of  the  Duke  of  Westminster,  the 


176  HUTCHINS'   EXECUTOR  V.  GEORGE,  r/  a/. 

poorest  child  that  is  bom  in  London,  to-day,  has  as  much  right 
as  his  eldest  son.  Though  the  sovereign  people  of  the  State 
of  New  York  consent  to  the  landed  possessions  of  the  Astors, 
the  puniest  infant  that  comes  wailing  into  the  world  in  the 
squalidest  room  of  the  most  miserable  tenement  house,  be- 
comes at  that  moment  seised  of  an  equal  right  with  the  mill- 
ionaires, and  it  is  robbed,  if  the  right  is  denied.  *  *  *  The 
wide  spreading  social  evils  which  everywhere  oppress  men, 
and,  amid  an  advancing  civilization,  spring  from  a  great 
primary  wrong — the  appropriation  as  the  exclusive  property  of 
some  men,  of  the  land  on  which  and  from  which  all  must  live. 

*  *  *  As  for  the  deduction  of  a  complete  and  exclusive  indi- 
vidual right  to  land,  from  priority  of  occupation,  that  is,  if  pos- 
sible, the  most  absurd  ground  on  which  land  ownership  can  be 
defended.  Priority  of  occupation  gives  excl  usive  and  perpetual 
title  to  the  surfiice  of  a  globe  on  which,  in  the  order  of  nature, 
countless  generations  succeed  each  other.  Had  the  men  of 
the  last  generation  any  better  right  to  the  use  of  this  world, 
than  we  of  this?  or  the  men  of  a  hundred  years  ago  ?  or  of  a 
thousand  years  ago  ?" 

The  title  of  chs^ter  3,  suggests  the  contents  of  it,  namely : 
"  Claim  of  land  owners  to  compensation."  "  The  truth  is,  and 
from  this  truth  there  can  be  no  escape,  that  there  is  and  can  be 
no  just  title  to  exclusive  possession  of  the  soil,  and  that  private 
property  in  land  is  a  bold,  bare,  enormous  wrong,  like  that  of 
chattel  slavery.  *  *  *  The  examination,  through  which  we 
have  passed,  has  proved  conclusively  that  private  property  in 
land  cannot  be  justified  on  the  ground  of  utility— that,  on  the 
contrary,  it  is  the  great  cause  to  which  are  to  be  traced  the 
poverty,  misery  and  degradation,  the  social  disease  and  politi- 
cal weakness,  which  are  showing  themselves  so  menacingly 
amid  advancing  civilization.  Expediency,  therefore,  joins  jus- 
tice, in  demanding  that  we  abolish  it.  The  land  of  Ireland,  the 
land  of  every  country,  belongs  to  the  people  of  that  country. 

♦  *  *  The  common  right  to  land  has  everywhere  been  pri- 
marily recognized,  and  private  ownership  has  nowhere  grown 
up,  save  as  the  result  of  usurpation.  *  *  *  Historically,  as 
ethically,  private  property  in  land  is  robbery.  It  nowhere 
springs  from  contract ;  it  nowhere  can  be  traced  to  perceptions 
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of  justice  or  expediency ;  it  has  everywhere  had  its  birth  in 
war  and  conquest,  and  in  the  selfishness,  which  the  cunning 
have  made,  of  superstition  and  law.'* 

In  his  work  on  Social  Problems,  Henry  George  says :  '*  The 
more  we  examine,  the  more  clearly  we  see  that  public  misfor- 
tunes and  corruptions  of  government  do  spring  from  neglect  or 
contempt  of  the  natural  rights  of  man.  *  *  *  The  institution 
of  public  debts,  like  the  institution  of  private  property  in  land, 
rests  upon  the  preposterous  assumption,  that  one  generation 
may  bind  another  generation.  If  a  man  were  to  come  to  me 
and  say:  *  Here  is  a  promissory  note  which  your  great-grand- 
father gave  to  my  great-grand&ther,  and  which  you  will  oblige 
me  by  paying,*  I  would  laugh  at  him,  and  tell  him  that  if  he 
wanted  to  collect  his  note,  he  had  better  hunt  up  the  man  who 
gave  it ;  thai  I  had  nothing  to  do  with  my  great-grandfather's 
promises.  And  if  he  were  to  insist  upon  payment,  and  to  call 
my  attention  to  the  terms  of  the  bond,  in  which  my  great- 
grandfather expressly  stipulated  with  his  great-grand&ther  that 
I  should  pay  him,  I  would  only  laugh  the  more,  and  be  more 
certain  that  he  was  a  lunatic.  To  such  a  demand,  any  one  of 
us  would  reply  in  effect,  *  My  great-grandfather  was  evidently 
a  knave  or  a  joker,  and  your  great-grandfather  was  certainly  a 
fool,  which  quality  you  certainly  have  inherited,  if  you  expect 
me  to  pay  the  money  because  my  great-grand&ther  promised 
that  I  should  do  so.  He  might  as  well  have  given  your  great- 
grandfather a  draft  upon  Adam,  or  a  check  upon  the  First 
National  Bank  of  the  Moon.'  *  *  *  While,  as  for  the  great 
national  debts  of  the  world,  incurred  as  they  have  been  for  pur- 
poses of  tyranny  and  war,  it  is  impossible  to  see  in  them  any- 
thing but  evil.  Of  these  great  national  debts,  that  of  the 
United  States  will  best  bear  examination ;  but  it  is  no  excep- 
tion." 

Some  observations  seem  to  be  necessary,  in  order  to  under- 
stand the  full  measure  of  the  subject  we  arc  dealing  with.  The 
sentiments  or  expressions,  which  I  have  above  recited,  are 
leveled  at  the  foundation  of  laws  and  customs,  as  they  have 
existed  for  many  centuries,  wherever  civilization  has  had  the 
slightest  foothold ;  are  leveled  at  principles  which  in  all  ages, 
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from  barbarism,  have  been  fostered,  as  among  the  foremost  in* 
centives  to  human  action  ;  and  at  principles,  which  have,  dur- 
ing all  the  period  named,  been  regarded  as  the  very  bulwarks 
of  freedom  and  stability  among  the  nations  of  the  earth.  In- 
deed, in  one  sentence,  it  may  be  said,  that  nothing,  excepting 
only  the  Gospel,  has  done  so  much  towards  lifting  man  from 
the  degrading  superstition  and  slavery  of  heathenism,  as  the 
possibility,  by  generous  effort,  of  acquiring  a  certain  foothold 
upon  the  soil,  which,  if  he  improves,  shall  be  his  own  and  shall 
descend  as  an  inheritance  to  his  posterity,  or  shall  be  disposed 
of  according  to  the  owner's  will  and  pleasure.  But  our  author, 
by  a  stroke  of  the  pen,  or  an  act  of  legislation,  would  sweep 
away  every  thought,  or  sentiment,  or  link,  which  binds  indi- 
viduals to  locality,  to  home,  to  society,  or  to  government^  and 
send  him  adrift  without  rudder,  or  sail,  or  guidingf  star,  or  bea- 
con light,  or  a  tent  to  shelter,  or  a  cabin  for  himself  or  his  little 
ones. 

Take  away  this  inducement  to  labor,  that  is,  say  to  the  hun- 
gry, "  You  have  no  more  right  to  plow  and  to  sow  a  given 
tract  of  land  than  any  other  of  the  millions  who  tread  the  earth ; 
and  if  you  do  plow  and  sow  and  cultivate,  another  has  the  same 
right  to  reap,  or  if  you  do  these  things  and  die  before  you 
have  gathered,  strangers  may  enter  and  reap,  and  your  chil- 
dren, for  whom  you  have  wrought,  may  go  crying  for  bread ;" 
say  to  those  who  go  a  step  beyond,  and  waste  the  energies  of 
a  life-time  in  improving  the  soil,  in  erecting  comfortable  dwell- 
ings and  bams,  that  another  has  equal  claim  not  only  to  the 
soil  itself,  but  to  all  that  has  been  put  upon  it  for  its  adorn- 
ment, and  tliat  even  the  distress  of  advanced  years  and  the  ne- 
cessities of  a  growing  household,  will  not  protect  the  pos- 
sessor, nor  insure  his  posterity  in  a  title  thereto ;  then  indeed 
will  the  sweet,  reviving,  life-giving  sunshine  of  our  present 
civilization  disappear  more  rapidly  than  did  the  Roman,  at  the 
appearance  of  the  Goths  and  Vandals. 

The  laws,  the  customs,  the  institutions,  amid  which  we  have 
been  brought  up,  and  which  have  shed  that  influence  which  we 
regard  as  hallowed  or  sacred,  upon  us,  have  so  influenced  us 
that  we  cannot  look  at  this  subject  in  any  other  light  than  above 
expressed.    These  laws,  customs  and  institutions  may  stand 
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upon  a  false  foundation,  and  may  shed  a  false  or  misleading 
light ;  but  to  ignore  the  fact  of  their  influence,  or  the  fact  of 
their  existence,  cannot  be  conceived  of  for  one  moment,  and 
much  less  are  we  inclined  to  reject  and  overthrow  them,  when 
we  consider  that  they  have  been  sanctioned  and  maintained  by 
the  judgment,  the  labor  and  the  skill  of  the  best  and  wisest  of 
men,  which  the  past  generations  have  produced. 

But  the  importance  of  the  subject  warrants  another  observa- 
tion :  Suppose  the  theories  of  our  author  should  prevail,  and 
the  determination  be  to  resolve  society  into  its  original  ele- 
mentary or  first  principles  ;  what  is  to  be  done  with  the  billions 
of  dollars  of  improvements,  which  now  beautify  and  adorn  the 
earth  ?  Who  would  be  entitled  to  them  ?  Could  another, 
who  had  spent  neither  a  moment  of  time  nor  a  dollar  in  their 
construction,  say  to  the  Astors  or  the  Vanderbilts,  that  he  had 
an  equal  claim  to  such  improvements  with  them  ?  Could  the 
tramp  say  to  the  day  laborer  who,  by  dint  of  industry,  had  pro- 
cured for  himself  the  title  to  a  lot  and  erected  thereon  a  dwell- 
ing for  himself  and  family,  that  that  was  as  much  his  domin- 
ion and  inheritance  ?  And  if  such  difficulties  as  these  were  to 
be  securely  removed  or  overcome,  and  the  wide  world  lay  open 
before  all  men  equally,  and  all  the  laws  on  the  subject  of  titles 
were  abolished,  and  it  were  to  be  considered  that  each  man, 
woman  and  child  had  an  equal  right  to  the  whole  and  to  every 
part,  with  all  the  other  milllonsof  inhabitants,  what  then  would 
the  order  of  affairs  be?  Or  what  then  would  be  the  sequence 
of  the  first  demonstration  ?  Indeed,  it  may  be,  there  would  be 
no  human  eflTort  Perhaps,  if  there  was  no  such  thing  as  a 
holding,  as  a  title,  as  a  tenure,  there  would  be  no  labor  ex- 
pended. The  whole  social  system  thus  transformed,  if  not 
deformed,  and  the  self-imposed  edict  that  no  one  had  any  right 
to  the  soil  under  his  feet,  except  during  the  momentary  occu- 
pation, have  we  not  then  a  picture  of  what  would  ensue,  in 
the  might>'  hordes  that  roamed  over  Asia  nearly  2,000  years 
ago? 

While  these  suggestions  show  us  the  extent  and  importance 
of  the  discussion,  they  do  not  seem  to  terminate  the  discus- 
sion. I  have  said  this  question  is  not  to  be  determined  by  the 
judgment  of  a  single  individual,  nor  of  a  single  court,  com- 
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posed  of  many  individuals ;  but  it  is  to  be  determined  by  the 
true  reason  or  spirit  of  law,  as  it  has  been  declared  and  upheld 
for  long  periods  of  time.  And  the  law,  as  I  have  shown,  for 
many  centuries,  has  acknowledged  and  sustained  the  right  of 
individuals,  to  hold  title  to  lands,  to  dispose  of  those  tides  at 
their  own  will  and  pleasure,  and  upon  their  death,  if  not  other- 
wise disposed  of,  said  lands  to  descend  to  their  heirs  at  law. 

It  is  said,  however,  that  while  this  is  a  historical  (act,  it  is 
nevertheless  only  the  semblance  of  a  right,  and  has  nothing  to 
commend  it,  but  the  veneration  which  we  pay  to  antiquity.  It 
is  urged  that  this  great  fiiUacy,  like  many  others,  is  doomed 
to  vanish  before  the  light  of  true  inquiry.  It  is  also  claimed 
that,  oftentimes,  the  greater  the  wrong,  the  more  deep-rooted 
and  irresistible  does  it  become ;  and  that  what  has  been  grow- 
ing for  ages,  and  winning  the  admiration  of  men,  because  it 
fostered  their  greed  and  pampered  their  vices  and  sustained 
their  indulgences,  will  take  ages  to  remove.  It  is  claimed  that 
these  vices  and  indulgences,  and  this  greed  of  mankind,  have 
imposed  the  fetters  which  now  enslave  and  degrade  the  mill* 
ions  of  earth.  This,  of  course,  is  upon  the  theory  that  our 
habits  of  thought  have  been  such,  that  we  are  at  present  unable 
to  distinguish  the  truth  from  error.  Nor  have  any  of  the  en- 
lightened men  in  former  ages,  been  protected  by  their  nearer 
approach  to  the  point  of  departure,  from  filing  under  the  same 
hallucination. 

But  the  process  of  a  proper  mental  training  must  be  begun. 
The  alphabet  and  spelling  book  of  a  new  departure  must  be 
learned.  This,  although  the  work  of  time,  it  may  be  of  ages, 
the  beginning  cannot  be  postponed.  Illustrations,  we  are  as- 
sured, may  be  had.  The  ignorance  of  the  people  during  the 
feudal  ages,  and  the  hardships  which  they  endured  and  sub- 
mitted to,  at  the  hands  of  their  chiefs,  although  few  in  number, 
were  not  removed  nor  overcome  until  generation  after  genera- 
tion had  gone  down  in  the  mighty  struggle  for  freedom  from 
that  bondage  which  was  gross  in  its  character,  debasing  in  its 
influences,  and  demoralizing  upon  the  whole  body  politic. 
Century  after  century  were  human  beings  held  in  worse  bond- 
age still,  and  sold  like  chattels  in  the  public  markets ;  and  to 
remove  this  blight  upon  civilization,  the  discussion,  although 
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feeble  in  its  inception,  waxed  warmer  and  warmer,  throughout 
the  ages,  until  horrid  war  came  to  the  front  and  marked  an  era 
of  unexampled  devastation  and  blood 

The  brief  glance,  above  given,  shows  us  that  the  revolution 
contemplated,  involves  every  moral,  social,  political  and  econ- 
omical problem  ;  and  that  the  only  hindrance  to  its  triumph  is 
said  to  be  the  ignorance,  prejudice  or  selfishness  of  the  rulers, 
sages  and  philosophers  of  the  present  a^e.  While  it  is  both 
difficult  and  unpleasant  to  believe,  that  our  moral  capacitiesare 
so  blunted  or  blinded  as  is  indicated,  that  nothing  but  another 
deluge  can  regenerate  mankind,  yet  in  this  undertaking  we 
have  no  concern  in  that  direction,  any  farther  than  to  survey 
the  plan  designed  and  declared  to  be  a  mark  of  safety  for  the 
people,  as  against  all  social,  political  and  economical  ills.  With 
this  to  guide  us,  I  conceive  the  extent  of  our  duty  to  be,  to 
declare  whether  or  not  it  is  within  the  pale  of  the  law,  for  the 
testator  to  undertake,  by  the  means  indicated,  the  work  of  ac- 
complishing such  a  revolution. 

And  this  brings  me  to  the  last  and  most  serious  view  of  this 
branch  of  the  subject  Notwithstanding  the  practical  working 
out  of  this  problem,  by  our  author  and  his  adherents,  involves 
our  homes,  and  our  firesides,  our  Church,  and  our  State,  and 
all  the  institutions  established  and  regulated  thereby,  yet  there 
is  one  fundamental  principle  that  lies  so  hard  by,  and  is  so  in- 
terwoven with  all  the  rest,  that  I  cannot  forget  nor  mistrust  it, 
nor  even  venture  to  say  that  it,  too,  is  not  involved  in  this  con- 
troversy— I  refer  to  the  liberty  of  speech  and  the  freedom  of 
the  press.  But  it  is  asked,  how  is  this  principle  involved  ?  I 
answer,  much  every  way.  Think  a  moment  and  it  will  appear 
plain.  One  testator  says,  by  his  bequest,  circulate  the  Bible, 
another,  the  tract,  and  another,  establish  libraries  which  circu- 
late everything  that  is  not  of  an  immoral  tendency  and  much 
that  is,  which  issues  from  the  press.  In  many  of  these  last  in- 
stitutions, doubtless,  may  be  found  books  most  questionable 
in  their  character,  including  many  infidel  publications  of  every 
t)'pe.  This  feict  was  admitted  on  the  argument.  These,  with- 
out the  slightest  discrimination,  have  been  upheld  by  the 
courts,  as  charitable  institutions.  It  would  be  impossible  upon 
principle,  to  say  othenvise,  for  whenever  the  courts  undertake 
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the  work  of  the  critic  or  the  censor,  and  to  declare  that  this  or 
that  is  bad,  or  that  this  or  that  is  good,  when  dealing  with 
questions  of  this  character,  unless  the  book  be  irreligious  or 
immoral,  then  indeed  the  system  of  charities  which  is  designed 
to  devate  mankind  by  the  diflfusion  of  knowledge  through 
books,  must  at  once  begin  to  decline. 

I  am  not  required  to  say  what  the  Court  should  do,  in  case 
of  a  bequest  providing  for  the  circulation  of  an  infidel,  or  blas- 
phemous, or  immoral  publication.  According  to  the  enlight- 
ened training  of  the  present  age,  we  cannot  believe  that  such 
a  case  will  ever  arise,  although  the  generous  eflbrts  of  many» 
the  most  God-fearing,  do,  although  unintentionally,  encourage 
the  circulation  of  such  books,  by  their  indiscriminate  donations, 
establishing  public  libraries.  Whether  the  courts  could  under- 
take the  winnowing  process,  is  not  now  material. 

But  the  most  that  I  can  say  cf  the  books  before  me,  is,  that 
they  are  not  indifferent  on  the  subject  of  Christianity.  It  seems 
to  be  recognized  throughout.  I  do  not  find  anything  in  them 
of  a  rebellious  or  treasonable  character,  or  that  is  directly  cal- 
culated to  foment  public  disturbances,  or  to  incite  the  masses 
of  the  people  to  revolt ;  although  they  contain  many  assertions 
to  the  effect  that  every  one  has  an  equal  right  with  every  other 
one  to  the  land;  and  these  assertions,  the  author  endeavors 
by  various  forms  of  argument  to  sustain  and  enforce,  and 
sometimes  by  the  use  of  statements  couched  in  very  strong 
language — yet  it  cannot  be  said,  so  fiir  as  I  have  been  able  to 
ascertain,  that  any  other  principle  or  doctrine  is  comprehended, 
which  should  induce  t|ie  court  to  refuse  to  aid  in  enforcing  the 
trust,  except  as  will  hereafter  sq>pear. 

Now,  can  the  Court  according  to  its  past  history  and  former 
adjudications,  lay  its  hand  upon  this  gift,  and  restrain  the 
executor  from  such  disposition  of  it,  by  declaring  the  bequest 
void  or  illegal,  because  it  is  not  a  charity?  In  my  judgment, 
this  would  be  contrary  to  the  true  spirit  and  meaning  of  the 
law,  because,  as  I  have  intimated,  I  fear  it  would  be  aiming  a 
blow  at  the  liberty  of  speech  and  the  freedom  of  discussion. 
This  consideration  is  at  the  very  threshold  The  present 
advanced  stage  of  civilization  has  no  other  bohd  so  securely 
sealed,  no  other  bond  cemented  by  so  many  precious  yet  some- 
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times  conflicting  interests,  no  other  bond  made  so  sacred  by 
innumerable  ties,  recollections  and  historic  events,  as  the  bond 
that  vouchsafes  to  us  the  liberty  of  speech  and  the  freedom 
of  discussion.  I  am  sure  that  the  most  of  those  who  enjoy 
this  civilization,  feel  too  proud  of  the  vantage  ground  attained 
by  the  instruments  of  free  speech  and  free  discussion,  to  lay 
the  foundations  for  the  surrender  of  them,  by  depriving  any 
other  one  of  the  use  of  such  means,  when  they  seek  to  advance 
their  views,  with  respect  to  fundamental  principles  which  they 
insist  would  procure  for  us  a  still  higher,  nobler  and  purer 
dvilization« 

From  these  observations,  it  will  appear  that,  upon  the  whole 
case,  I  am  disposed  to  sustain  the  bequest  in  the  will,  and 
would  do  so,  notwithstanding  the  clear  and  strong  expressions, 
in  the  very  learned  and  most  able  opinion,  in  the  case  oi  Jackson 
V.  PluUips  (1867),  14  Allen  Mass.  539.  in  which  it  is  declared, 
"that  a  trust  to  secure  the  passage  of  laws  granting  women, 
whether  married  or  unmarried,  the  right  to  vote,  to  hold  office, 
to  hold,  manage  and  devise  property,  and  all  other  civil  rights, 
enjoyed  by  men,  cannot  be  sustained  as  a  charity,"  were  it  not 
for  the  exception  to  be  referred  to.  The  reason  given  in  that 
case  is,  that  the  bequest  aimed  directly  and  exclusively  at  the 
change  of  the  laws,  and  it  was  not  for  the  Court  to  determine 
whether  laws  were  wise  or  unwise,  but  simply  to  expound  them 
as  they  stand.  It  was  observed,  "  Those  laws  do  not  recognize 
the  purpose  of  overthrowing  them  or  changing  them,  in  whole 
or  in  part,  as  a  charitable  use." 

It  seems  to  me  that  if  this  principle  be  followed  to  all  its 
logical  consequences,  all  donations  for  the  spread  of  the  Bible, 
and  to  foreign  missions  to  aid  in  the  accomplishment  of  their 
work,  would  &11  under  judicial  condemnation ;  for,  most  clearly, 
the  work  of  spreading  the  Gospel,  as  carried  on  by  foreign 
missions,  is  successful  only  in  proportion  as  it  overturns  and 
obliterates  existing  laws,  customs,  institutions  and  religions, 
whose  origin  is  so  remote  as  to  be  beyond  discovery.  And  to 
avoid  a  consequence  so  disastrous,  has  induced  me  to  pay  no 
little  attention  to  the  subject  matter,  and  to  intimate,  as  I  have, 
that  the  cause  of  truth,  virtue  and  good  government,  can  never 
suffer  by  the  utmost  liberality  of  discussion,  even  though  the 
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couitSy  when  called  upon  to  sustain  bounties  aai  charities,  do 
so,  unless  such  right  of  discussion  should  be  abused. 

The  exception  to  which  I  have  adverted,  had  reference  to 
what  Mr.  George  says  with  respect  to  the  claim  of  land  owners 
to  compensation.  He  says :  "  It  is  not  merely  a  robbery  in 
the  past,  it  is  a  robbery  in  the  present — ^a  robbery  that  deprives 
of  their  birthright  the  infants  that  are  coming  into  the  world. 
Why  should  we  hesitate  about  making  short  work  of  such  a 
system  ?  Because  I  was  robbed  yesterday,  and  the  day  before, 
and  the  day  before  that,  is  it  any  reason  that  I  should  suiler 
myself  to  be  robbed  to-day  and  to-morrow  ?  Any  reason  that 
I  should  conclude  that  the  robber  has  acquired  a  vested  right 
to  rob  me  ?"  Again,  he  says :  *'  Historically,  as  ethically,  pri- 
vate property  in  land  is  robbery." 

Clearly,  the  author,  in  these  passages,  not  only  condemns 
existing  laws,  but  denounces  the  fact  of  the  secure  title  to  land 
in  private  individuals  as  robbery — ^as  a  crime.  It  is  this  aspect 
of  the  case  which  leads  me  to  the  conclusion,  that  the  court 
ought  to  refuse  its  aid  in  enforcing  the  provisions  of  this  will. 
Whatever  might  be  the  rights  of  the  individual  author,  in  the 
discussion  of  such  questions  in  the  abstract,  it  certainly  would 
not  become  the  court  to  aid  in  the  distribution  of  literature 
which  denounces  as  robbery — ^as  a  crime — ^an  immense  pro- 
portion of  the  judicial  determinations  of  the  higher  courts. 
Tliis  would  not  be  charitable.  Society  has  constituted  courts 
for  the  purpose  of  assisting  in  the  administration  of  the  law, 
and  in  the  preservation  of  the  rights  of  the  citizens,  and  of  the 
public  welfare ;  but  I  can  conceive  of  nothing  more  antago- 
nistic to  such  purpose  than  for  the  courts  to  encourage,  by 
their  decrees,  the  dissemination  of  doctrines  which  may  edu- 
cate the  people  to  the  belief,  that  the  great  body  of  the  laws 
which  such  courts  administer,  concerning  titles  to  land,  have 
no  other  principle  for  their  basis  than  robbery. 

I  have  sought  to  overcome  the  view  just  expressed,  by  striv- 
ing to  bring  the  books  of  Mr.  George  within  that  branch  of  the 
opinion  in  Jackson  v.  Phillips^  supra^  which  maintained  that 
efforts  to  produce  a  change  in  public  opinion,  on  the  subject 
of  slavery,  by  the  publication  of  books,  newspapers,  speeches 
and  lectures,  was  charitable,  but  I  have  not  been  able  so  to  do. 
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for  the  reason  given.  I  lovvcvcr  radical  the  w  orks  of  Mr.  George 
niay  be;  however  much  in  conflict  with  prevailing  convictions 
or  prejudices;  I  can  find  but  the  one  thing  in  them  that  in  any 
sense  makes  it  my  duty  to  say  that  the  court  cannot  regard 
the  bequest  as  charitable. 

If  I  am  correct  in  the  foregoing  view,  the  testator  died  intes- 
tate as  to  all  of  his  estate  not  disposed  of  by  the  three  first 
paragraphs  of  his  will. 

/  will  culvisc  a  decree  in  accordance  with  these  views. 


It  will  l>c  ohsen-cd  that  tbe  l>c«|ucvt 
memionccl  in  the  al)ovc  case  \va^  dc- 
clarrd  not  to  l)e  charitable, on  the  ^uund 
that  the  books  to  lie  circulated  by  the 
funil,  denounced  a  lar^e  |>ro|><>nioti  of 
the  judi  Jal  determination^  of  the  higher 
courts  as  crimes;  and  that  no  one  hatt 
the  right  to  awert  and  tea(.h  that  our 
Courts  habitually,  a:»  a  muter  of  ri^iit. 
and  untier  the  protection  of  law,  rob  the 
irtno4*ent,  and  that  a  l}Cc|uest  \vhii.h 
would  aid  in  the  dissemination  of  such 
views,  was  voiil,aiul  not  a  le^al  charity, 
on  account  of  its  object.  And  yet  it 
would  seem  as  if  the  seniiment  of  the 
community  were  an  important  factor  in 
a  decison  of  this  kind. 

Prior  to  1 86 1,  the  courts  of  the 
stave  States  would  not  allow  charita- 
ble bequests,  tending  to  lil)erate  slaves, 
stand;  while  courts  of  the  Northern 
Slates  were  glad  of  the  chance  to  help 
disseminate  anti-slavery  doctrines :  see 
cuies  of  Lusk  v.  Z(-TCf«j(l856),  32  Mis<. 
2'^7,  and  Jackson  v.  Phillips^  !«//'«/, 
hereinafter  more  fully  quoted. 

At  pre^>ent,  the  sentiment  of  the  com- 
munity is  antagonistic  to  Henry  George's 
land  theories,  and  the  question  of  public 
policy  was  rightly  decided  by  the 
learned  Vice  Chancellor  in  the  case  we 
are  reviewing,  and  yet  he  tried  to  U})- 
hold  the  bequest,  this  question  of  public 
policy  alone  preventing  him  from  so 
doing.  The  theme  is  hereby  suggested, 
what  charitable  bequests  will  the  courts 


n»>t  enforce  on  account  of  the  object  of 
the  chuhty  designated  by  the  testator. 
There  are  no  en<l  of  cases  where  chari 
t  ible  bequests  fail  for  uncertainty,  be- 
cause they  violate  slalutcs,  and  various 
other  reasons,  but  the  nuinU^r  falling 
within  our  theme  is  comi>arative1y  small. 

What  is  charity  in  a  lej;al  sen.se? 

In  Perry  on  Trusts,  |  70;,  it  is  stated 
that  the  \V(t  1  charity  has  ob:aIi:ed  a 
Mgijilicatuin  i:i  law,  and  that  courts  do 
not  uphold  or  administer  trusts  for  par- 
ti«.  ular  purp^oses,  which  are  not  charitable 
within  the  meaning  of  the  law;  nor 
trusts  ejrjjressed  in  general  words,  which 
do  not  come  within  the  Ie^.;al  signification 
of  the  word  charity^  and,  further  in  the 
same  section,  he  defines  charitable  gifts 
as,  "  gifts,  where  they  are  made  to  par- 
ticular puriHises  which  are  charitable, 
within  the  letter  and  spirit  of  the  stitute, 
or  where  thoy  are  made  to  charily  gen- 
erally, if  there  is  a  trustee  with  p)wer 
to  make  them  definite  and  certain.'* 
Other  writers  give  praclically  the  same 
definitions.  There  should  Ijc  an  addi- 
tion to  the  above,  as  follows :  "  provided 
that  the  bequest  or  gift  is  not  contrary  to 
public  policy.** 

In  the  case  of  GoodcIIy.  Union  A\in 
(1878),  29  N.  J.  Eq.  12^  it  was  decided 
that  a  gift  to  Trinity  Church  Sunday 
School,  in  Mount  Holly,  of  ^locx),  to  be 
safely  invested,  the  interest  to  be  applied 
to  miking  Christmas  presents  to  the 
scholars  of  srid  school,  is  not  a  legal 
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charity.  Why  ?  I  never  could  under- 
itand,  but  there  it  is. 

Before  taking  up  other  cases  from  our 
State  reports,  let  us  glance  at  the  decis- 
kms  in  England  on  this  subject.  In 
Duke's  Law  of  Charitable  Uses,  it  is  laid 
down  (Lond.Ed.  1805,  pp.  125-130)  that 
a  gift  to  maintain  a  minister  is  not  good, 
for  rtUgitm  is  tfan'a^le,  nor  for  cate- 
chisfaig,  for  the  same  reason,  nor  to  teach 
dancing  or  fencing,  because  they  are 
matten  of  delicacy.  A  gift  to  provide 
for  the  marriage  of  poor  maids  is  good, 
bat  not  to  provide  the  wedding  ring,  as 
that  ia  the  husband's  duty. 

Bacon  in  his  Abridgment,  Vol.  I.,  p. 
581,  de6ncs  a  superstitious  Ufe  as  when 
lands,  etc.,  are  secured,  etc.,  "  for  and 
towards  the  maintenance  of  a  priest  or 
chaplain  to  say  mass;  for  the  mainte- 
nance of  a  priest,  or  other  man,  to  pray 
for  the  soul  of  any  dead  man,"  etc.,  and 
tibe  king,  as  head  or  Church  and  State, 
nnst  set  that  nothing  is  done  in  main- 
Itnance  or  propagation  of  a  false  re- 
I%ioo. 

There  b  quite  a  long  line  of  decisions 
Id  England,  declaring  such  bequests 
¥0id :  Duke's  Char.  Uses,  p.  466.  For 
bringing  up  children  in  Roman  Catholic 
foith,  void:  Cary  v.  ASSift  (1802),  7 
Ves.  Jnn.  490.  For  saying  masses  and 
requiems  for  souls  and  for  other  pur- 
poses, void :  Ifea/A  v.  Chapman  (1854), 
2  Drew.  417;  ^e  B/um/f// {1S61),  20 
Beav.  36a  The  contrary  is  true  in 
Ireland:  JlfoJ  v.  Hodgens  (1844),  7 
Jr.  Eq.  17.  A  bequest  of  a  prize  for 
an  essay,  showing  "  the  adequacy  and 
sufficiency  of  natural  theology,  when  so 
taught  as  a  science,  to  constitute  a  true, 
perfect  and  philosophical  system,"  was 
held  void,  as  contrary  to  the  Christian 
religion :  Briggs  v.  Hartley  (1850),  19 
L.  J.  (N.  S.)  Ch.  416. 

Bequest  to  esublish  an  institution  for 
teacbbg  Jewish  religion,  held  void,  as 
contrary  to  the  law  of  the  land :  Re 
Bedford  Chanty    (1818),   2    Swanst. 


501.  Also,  a  bequest  for  the  main- 
tenance of  an  assembly  for  reading  the 
Jewish  law,  and  advancing  Jewish  re- 
ligion, for  the  same  reason :  Da  Casta 
V.  De  Pas  (1753),  I  Amb.  228. 

Gifts  to  aid  in reestablisliing  the  su« 
premacy  of  the  Pope,  are  contrary  to 
public  policy  and  void :  De  Tkemmimes 
V.  De  Bounn'ol  (1S28),  5  Rusa.  288. 
This  same  case  decides  that  a  gift  to 
promote  a  religious  faith  contrary  to  the 
statute  is  void. 

A  trust  for  the  political  restoration  sf 
the  Jews  to  Jerusalem,  ii  not  charitable 
in  its  nature:  Habersham  v.  Vardatt 
(1851),  4  De  G.  &  Sm.  467. 

A  trust  to  buy  and  di&tribatc  such 
books  as  might  have  a  tendency  to  pro- 
mote the  interest  of  virtue  and 
and  the  happinesa  of  mankind,  not 
tained  as  too  indefinite :  Browm  v.  Yemll 
(*79").  7  Ves.  Jun.  50  n.  76. 

Gifts  to  repair  tombs,  void :  Vas^km 
V.  7)l<yaiaf  (i886),33  ^  R.Ch.  D.  187; 
Hoare  v.  Osborne  (1866),  I  L.  R.  Eq. 
D.  585. 

In  respect  to  charitable  trusts  for 
printing  and  circulating  works  of  a  re- 
ligious tendency,  courts  make  no  dis- 
tinction between  one  sect  and  another, 
unless  their  tenets  include  doctrines 
adverse  to  the  foundation  of  all  rdignm 
or  subversive  to  all  morality,  in  whidb 
case  the  bequest  will  be  declared  void : 
Thamtan  v.  Howe,  supra.  This  is  one 
of  the  most  interesting  cases  on  the  sub- 
ject to  be  found. 

A  gift  to  be  applied  for  the  relief  of 
domestic  distress,  assisting  indigent  but 
deserving  individuals,  or  encouraging 
undertakings  of  general  utility,  was  held 
to  be  void,  the  words  '*  general  utility" 
comprehending  purposes  not  charitable: 
Kendalls,  Granger  (1842),  5  Beav.  30a 

Gift  to  ten  poor  clergymen,  to  be 
selected  by  a  trustee,  is  not  charitable : 
Thomas  v.  Howell  (1872),  18  L.  R.  Eq. 
D.  198;  Atty  Gen.  v.  Baxter  (1684),  I 
Vcm.  248. 
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The  roost  important  case,  and  the 
last  £n(;Iish  case  I  shall  mention,  is 
Tkrupp  V.  ColUtt  (1858),  26  Beav.  125, 
in  which  it  was  decided  that  a  beqaest 
for  porchasiog  the  discharge  of  poachers, 
"committed  to  prison  fornon -payment 
of  fines,  fees  or  expenses  nnder  the 
game  laws,"  was  void,  as  encouraging 
ofiences  and  opposed  to  public  policy. 

There  have  been  still  fewer  cases  de- 
cided in  this  country,  within  the  limits 
of  Gur  theme,  of  which  the  following  are 
probably  the  most  important. 

A  bequest  to  diffuse  more  generally 
the  blessings  of  education,  civilization 
and  Christianity  throughout  the  United 
States  and  elsewhere,  was  held  to  be 
void,  on  account  of  the  generality  of  the 
ob)ect :  Owens  v.  Missionary  S0.  ( 1 856) , 
14  N.  Y.  380. 

A  bequest  of  slaves  to  trustees,  **  in 
trust  for  the  American  Colonization  So- 
detf"  in  view  of  the  obvious  object  and 
policy  of  the  society,  and  its  incapacity 
to  hold  sUves  for  any  other  purpose  than 
for  emandpatkm  and  colonization,  was 
held  to  have  been  made  for  that  pur- 
pose and  no  other,  and  to  be  prohib- 
ited by  the  law  of  Mississippi^  and 
void:  ZusJk  v,  Littis,  supra.  The 
above  case  afinmed  the  doctrine  laid 
down  in  Pead'v,  Matming  {\%^^y  30 
Miss.  308,  in  which  it  was  decided  that, 
where  a  testator,  by  his  will,  gave  his 
slaves  absolutely  to  his  widow,  but  by  a 
codicil  thereto  gave  them  to  her, "  if  she 


should  marry  and  have  i^ue,  otherwise 
they  should  be  set  free,"  the  co<licil, 
alihtmgh  void  to  the  extent  of  the  at- 
tempted  emat^ipation  of  the  slaves^ 
revoked  the  bequest  of  them  made  in 
the  will. 

In  Jackson  v.  Phillips^  supra,  it  was 
decided  that  a  bequest  for  the  purpose 
of  procuring  a  change  in  the  laws,  was 
not  a  charity.  Al&o,  that  a  bequest  to 
secure  the  passage  of  laws  granting 
women  the  ri{;ht  to  vote  and  hold 
office,  and  the  rights  of  men  generally, 
has  nothing  of  the  idea  of  charity  in  h. 

In  this  same  case,  it  was  forther  de- 
cided that  a  bequest  to  trustees,  to  pre- 
pare and  circulate  books  and  news- 
papers, the  delivery  of  speeches,  lectures 
and  such  other  means,  as,  in  their  judg- 
ment, will  create  a  public  sentiment 
against  slavery  in  ttiis  country,  was  a 
legal  charity  before  slavery  was  abol- 
ished. 

Taking  all  these  cases,  we  find  that, 
where  bequests  are  contrary  to  public 
policy,  or  where  they  tend  to  break 
down  or  change  existing  laws  in  that 
particular  community,  they  are  void. 

As  I  stated  before,  there  are  great 
numbers  of  cases  where  the  charities 
were  not  sustained  on  account  of  tndefi- 
niteness  or  some  other  reason,  but  few 
have  been  held  void  on  account  of  their 
object. 

Howard  C.  Levis. 

Mount  Holly,  N.  J. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

AtTORNBY'AT-LaW. 

Camiract  between  attorneys^  one  of  whom  had  employed  the  olheis 
to  nsisi  him  in  a  case  in  which  he  was  to  receive  a  contingent  fee 
of  one-aixth  the  amount  recovered,  stipulated  that  the  former  should 
pay  the  latter  one-half  his  fee  for  their  services ;  upon  being  ten- 
dered half  of  one  sixth  the  sum  recovered  the  attorneys  who  had 
been  thus  employed  expressed  dissatisfaction  with  the  amount,  bat 
finally  gave  a  receipt  in  full,  refusing  to  wait  until  application  could 
be  ouule  to  their  clients  for  the  allowance  of  an  additional  fee ; 
such  additional  fee  was,  however,  subsequently  allowed  to  the  at- 
torney who  was  oriffinally  in  the  case ;  recovery  for  one-half  of  such 
additional  fee  could  not  be  had  against  him  by  his  former  associates, 
the  settlement  between  them  being  final  and  conclusive:  C^mj^en 
v.  Graham t  S.  Ct.  Ga.,  Dec.  lo,  1888. 

Banks  and  Banking. 

LiquidoHng^Naiianal  Bank^  whose  franchises  have  been  extended 
under  theprovisionsof  Actof  July  12, 1882,  may,  after  the  expiration 
of  the  term  of  its  charter,  continue  to  elect  officers  and  directors  for 
the  purpose  of  effecting  the  liquidation,  but  after  such  expiration 
the  stock  of  the  bank  cannot  be  transferred,  so  as  to  give  the  tran^ 
ferree  the  right  to  bhare  in  the  election  of  directors  or  to  serve  as  a 
director.  Richards  v.  Attlebonrngh  Nat  Batth,  S.  Jud.  Ct  Mass., 
Jan.  s,  1889. 

Bills  and  Notes. 

Draft  was  written  by  the  person  to  whom  it  was  directed,  and 
made  payable  to  the  drawer's  order ;  the  former  indorsed  an  aooepl- 
ance  before  the  drawer  had  signed  and  then  gave  the  draft  to  the 
latter  to  raise  money ;  the  acceptor  was  liable  to  an  indorsee  for 
value  before  maturity.  Hopps  v.  Savage^  Ct.  App.,  Md.,  Dec.  6, 
1888. 

Lam  cf  State  where  note,  given  in  pursuance  of  a  wagering  trans- 
action, is  made,  determines  its  validity,  and  the  question  is  not 
affected  by  the  law  of  another  State  where  suit  has  been  brought 
upon  the  note.     Sondheim  v.  Gilbert^  S.  Ct.  Ind.,  Nov.  27,  1888. 

Notice  cf  protest  is  sufficient  under  a  statute,  requiring  it  to  be 
directed  to  the  indorscr's  residence,  when  given  as  follows:  In- 
dorser  had  lived  after  the  death  of  her  father  with  her  mother,  in 
F.,  but  after  her  marriage  spent  most  of  her  time  abroad,  where  her 
first  husband  died  and  she  married  again ;  in  1886,  she  returned 
with  her  husband  to  the  home  of  her  mother,  in  F.,  where  she  ie» 
mained  until  June,  1887,  and  where  the  indorsement  of  the  note. 
was  made ;  she  and  her  husband  then  left  F.  for  the  purpose  of  go- 
ing to  England,  with  no  intention  of  returning,  but  proceeded  to 
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the  seashore  before  sailing,  for  the  health  of  a  child;  the  sickness 
and  death  of  the  child  detained  them,  and  on  August  23,  they  re- 
turned to  F.  for  the  sule  puri>ose  of  burying  their  child,  the  funeral 
taking  place  from  the  hou>e  of  indorser*s  mother ;  they  remained 
in  F.  several  days,  not  at  the  mother's  house,  but  visiting  other 
friends,  and  then  returned  to  the  sea-shore  ;  the  note  was  protested 
August  25,  and  the  notice  was  mailed  the  same  day,  directed  to  in- 
dorser  at  her  mother's  house,  although  the  notary  was  well  acquaint- 
ed with  her  plans.  Wachusett  Nat,  Bank  v.  Fairbrother^  S.  Jud. 
Ct.  Mass.,  Jan.  2,  1888. 

Stipulation^  in  case  of  non-payment  of  note  at  maturity,  to  pay 
"costs  of  collecting  the  same,  including  attorney's  commissions/' 
is  valid.     Bowie  v.  Hall^  Ct.  App.  Md.,  Nov.  23,  1888 

Champerty  and  Maintenance. 

ConHngeni/ee^  to  be  paid  for  the  prosecution  of  a  claim  before 
the  Court  of  Commissioners  of  Alabama  Claims,  is  not  illegal  on 
the  ground  of  champerty.  Maning  v.  Sprage^  S.  Jud.  Ct.  Mass., 
Nov.  28,  1 888. 

Chattel  Mortgage. 

Crop  to  be  grown  may  be  mortgaged  by  the  owner  of  the  soil 
before  the  crop  is  planted.  McCown  v.  Mayer^  S.  Ct.  Miss.,  Nov. 
5,  1888. 

Corporations. 

Mortgage  bondholders^  who  subscribe  to  the  debenture  bonds  of  a 
corporation,  agreeing  to  pay  specified  portions  of  their  subscriptions 
as  called  for,  thereupon  receiving  the  bonds,  are  not  in  a  position 
analogous  to  subscribers  to  capital  stoct ;  their  undertaking  is  no 
more  than  an  agreement  to  loan  the  corporation  money,  and  credit- 
ors cannot  maintain  a  bill  to  compel  payment  of  such  subscrip- 
tions. Pettibones.  Toledo^  C,  &*  St,  Z.  B,  Co,  S.  Jud.  Ct.  Mass., 
Jan.  2,  1889. 

Evidence. 

Proof  is  admissible,  in  an  action  to  recover  for  injuries  sustained 
from  a  vehicle,  driven  at  an  immoderate  rate  of  speed  through  the 
streets  of  a  city,  that  there  was  more  travel  upon  the  street  where 
the  accident  occurred  than  upon  any  other  street  in  the  city. 
Stringer  y.  Frost,  S.  Ct.  Ind.,  Jan.  8,  1889. 

Fire  Insurance. 

Live  stock,  insured,  together  with  a  bam  and  contents,  against  fire 
or  lightning,  by  a  policy  which  provided  that  the  insurer  should  not 
be  liable  for  the  loss  of  any  property,  while  removed  from  the  barn, 
were  killed  by  lightning  while  at  pasture  in  a  field ;  the  loss  was 
not  covered  by  the  policy.  Haws  v.  St.  Paul  Fire  ^  Marine  Ins, 
Co.,  S.  Ct.  Pa.,  Oct.  29,  1 888. 

Notary  s  certificate,  in  proof  of  loss,  furnished  in  compliance  with 
the  requirements  of  the  policy,  is  not  conclusive  u|)on  the  assured. 
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and  evidence  is  admissible  to  show  that  the  loss  actually  sustained 
was  greater  than  the  amount  certified  to.  Birmingham  Fire  Ins. 
Co.  V.  Puiver,  S.  Ct.  111.,  Nov,  15,  1888. 

Riccvery  en  policy  may  be  had,  although  the  insurer  has  already 
paid  the  amount  of  a  second  policy  issued  as  a  substitute  for  that 
sued  on  to  a  person,  who,  wrongfully  claiming  the  property  insured, 
took  out  such  policy  without  the  consent  of  the  original  insurer,  and 
was  subsequently  compelled  by  a  decree  in  chancery  to  account  to 
the  latter  for  its  procei^s.  Commercial  Union  Assur.  Co,  v.  Scam- 
mon,  S.  Ct.  III.,  Nov.  15,  1888. 

Husband  and  Wife. 

Marriage  contract^  which  provides  that  all  the  furniture,  plate, 
horses,  carriages,  and  other  personal  property,  **  in  use  by  the 
parties  for  family  purposes,"  at  the  death  of  either,  shall  vest  in  the 
survivor,  does  not  include  property  in  the  nature  of  heir-looms. 
Gorham  v.  FiUmore^  Ct.  App.  N.  Y.,  Nov.  27,  1888. 

Landlord  and  Tenant. 

Death  of  lessee  does  not  break  a  clause  in  the  lease  against 
alienation,  as  the  stipulation  refers  only  to  a  voluntary  transfer. 
Charles  v.  Byrd,  S.  Ct.  S.  C,  Nov.  27, 1888. 

Leasehold  estate  for  ninety-nine  years,  renewable  forever,  though 
a  chattel  real,  is  personalty  and  subject  to  the  rules  governing  that 
class  of  property,  and  the  unexpired  term  may,  therefore,  be  con- 
veyed by  a  deed  reserving  its  use  and  enjoyment  during  the  life  of 
the  grantor.     Culbreth  v.  Smith,  Ct.  App.  Md.,  Nov.  23,  1888. 

Libel  and  Slander. 

Communication  to  wife  by  husband  of  slanderous  words  in  regard 
to  a  woman,  is  a  publication,  and  will  sustain  a  criminal  prosecution. 
State  V.  Shoemaker,  S.  Ct.  N.  C,  Dec.  18,  1888. 

Life  Insurance. 

Knawlec^e  of  assistant  superintendent  of  district  for  an  insurance 
company,  obtained  while  performing  the  duties  of  his  agency,  that 
a  policy-holder  is  engaged  in  the  liquor  business,  will  be  imputed  to 
the  company,  and,  where  the  latter  continues  to  receive  premiums 
from  such  policy-holder,  a  forfeiture  stipulated  in  the  policy  for 
carrying  on  such  business  will  be  considered  waived,  even  though 
the  policy  expressly  states  that  agents  have  no  authority  to  waive 
forfeitures.  McGurk  v.  Metropolitan  Life  Ins,  Co,,  S.  Ct.  Err. 
Conn.,  Dec.  18,  1888. 

Refusal  to  furnish  blanks  for  proof  of  death,  on  the  ground  that 
a  policy  had  been  forfeited,  is  a  waiver  of  the  condition  requiring 
buch  proof  to  be  made.  Dial  v.  VcUley  Mat.  Life  Asso.  S.  Ct.  S. 
C,  Nov.  27,  1888. 
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Limitation. 

Payments  on  joint  note  by  one  maker  will  arrest  the  running  of  the 
statute  as  against  another  maker,  although  the  latter  does  not 
authorize  nor  participate  in  such  payments.  Woonsocket  Inst,  for 
Savings  v.  Ballou^  S.  Ct.  R.  1.,  Nov.  10,  1888. 

War  period^  from  Jan.  11,  1861,  to  Sept.  21,  1865,  is  to  be 
deducted  in  Alabama  in  any  computation  covering  those  yoars  in 
which  the  time  necessary  to  i)erfect  a  statutory  bar  is  the  subject  of 
inquiry,  but  not  from  the  twenty  years  necessary  to  raise  a  pre- 
sumption against  claims  suffered  to  slumber  for  that  length  of  time. 
Biack  V.  Frait  Coal  and  Coke  Co.,  S.  Ct.  Ala.,  Dec.  6,  1888. 

Liquor  Laws. 

SfUing  from  wagon  on  highway,  not  at  or  near  the  seller's  house, 
without  a  license,  will  not  sustain  a  conviction  under  a  statute  which 
forbids  the  unlicensed  sale  of  liquor  to  be  drank  in  the  seller's 
"house,  out-house,  yard,  garden,  or  the  appurtenances  thereto  be^ 
longing."     Schilling  \,  StaU^  S.  Ct.  Ind.,  Nov.  27,  1888. 

Servant y  who,  in  the  absence  of  proprietor  of  a  saloon,  makes 
illegal  sales  of  liquor,  or  otherwise  assumes  control  of  the  premises, 
may  be  convicted  of  keeping  and  maintaining  such  saloon.  Comm. 
v.  Brady^  S.  Jud.  Ct.  Mass.,  Nov.  26,  1888. 

Validity  of  election,  by  which  a  local  option  law  was  adopted,  can- 
not be  called  in  question  by  way  of  defence  to  a  prosecution  for  the 
violation  of  such  law.     State  v.  Cooper,  S.  Ct.  N.  C,  Dec.  10, 1888. 

Master  and  Servant. 

Chief  manager,  employed  by  corporation  at  a  monthly  salary, 
to  take  charge  of  works,  without  authority  to  buy  new  articles  or 
repair  machinery,  but  who  sometimes  makes  slight  repairs  without 
orders,  hires  and  discharges  employes,  and  keeps  and  reports  their 
time  to  the  officers  of  the  corporation,  who  themselves  frequently 
inspect  the  works,  is  but  a  fellow-servant  of  a  workman,  and  the 
corporation  is  not  liable  to  the  latter  for  such  manager's  negligence 
ill  the  care  of  the  machinery.  Yates  v.  McCullough  Iron  Co,,  Ct. 
App.  Md.,  Nov.  22,  1888. 

Negligence. 

Contrilmtory  negligence  is  chargeable  to  one  who  is  injured  by 
faUing  at  night  into  a  hole  in  a  side-walk,  which  was  between,  and 
about  eighty  feet  from,  two  gas-lamps,  by  the  light  of  which  the 
hole  could  have  been  plainly  seen.  Moore  v.  City  of  Richmond,  S. 
Ct.  App.  Va.,  Dec.  13,  1888. 

Municipal  corporation  is  not  liable  for  damages  sustained  by  one 
driving  in  a  public  street,  by  reason  of  a  rope  having  been  stretched 
across  the  street,  by  order  of  the  judge  of  a  State  Court,  in  order  to 
prevent  travel  on  the  street,  and  the  resulting  noise.  Belvinw.City 
of  Richmond,  S.  Ct.  App.  Va.,  Dec.  13,  1888. 
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PuBuc  Officers. 

Clerk  qf  Qmri  is  liable  to  the  county,  upon  his  official  bond,  for 
a  failure  to  record  pleadings  and  judgments,  as  required  by  law, 
especially  in  criminal  cases,  for  which  he  has  been  paid  by  the 
county.     Chester  Co.  v.  Hemphill,  S.  Ct.  S.  C,  Nov,  37,  1888. 

AILROADS. 

Disorderly  passenger,  or  one  using  profane,  obscene,  or  vulgar 
language,  notwithstanding  that  he  has  a  ticket,  has  no  right  to 
remain  on  a  train,  and,  if  he  resists  expulsion  by  drawing  a  pistol, 
and  a  combat  with  pistols  results  between  him  and  the  conductor, 
during  which  he  is  wounded,  the  railroad  company  is  not  liable  for 
the  injury  sustained.  Peavy  v.  Georgia  R.R,  Co,,  S.  Ct.  Ga.,  Dec. 
3,  1888. 

Statute  of  Frauds. 

Memorandum  in  writing,  sufficient  to  comply  with  statute,  is  con- 
stituted, where  a  salesman  took  a  verbal  order  for  goods,  reduced  it 
to  writing  and  mailed  it  to  the  vendor,  and  the  vendee  subsequently 
wrote,  ''  Don't  ship  paint  ordered  through  your  salesman,"  but  be- 
fore tiie  letter  was  received,  the  goods  had  been  already  shipped, 
there  being  no  other  transaction  between  the  parties.  Lamsviile 
Asphalt  Varnish  Co.  v.  Larick,  S.  Ct.  S.  C,  Nov.  27,  1888. 

Trade-Marks. 

Assignment  of  business,  with  debts  and  plant,  includes  trade^marks 
used  in  such  business,  and  gives  the  assignee  the  exclusive  right 
thereto.     Merry  v.  ffoepes,  Ct.  App.  N.  Y.,  Nov.  27,  1888. 

Waste 

Taking  clay  from  soil  by  life-tenant,  and  manufJEurturing  the  same 
into  brick,  to  be  sold,  is  waste,  and  will  be  restrained  by  injunction 
upon  application  of  a  contingent  remainderman.  University  v. 
J\uk€r^  S.  Ct.  App.  W.  Va.,  Dec.  i,  1888. 

Wills. 

Condition  annexed  to  devise  or  bequest,  avoiding  it  if  the  devisee 
or  legatee  marry  into  the  "family"  of  a  person  named,  without  any 
limitation  over,  is  valid,  and,  in  the  absence  of  anything  in  the 
context  to  the  contrary,  means  marriage  with  one  of  the  children  of 
such  person.    Phillips  v.  Ferguson,  S.  Ct.  App.  Va.,  Dec.  5,  x888. 

G^  of  ineome  of  fund,  without  limitation  as  to  continuance  or 
time,  passes  the  fund  itself,  whether  the  gift  be  made  directly  or 
through  the  intervention  of  a  trustee.  Bislwp  v.  McClelland* s  Ex^rs^, 
Ct.  Ch.  N.  J.,  Nov.  13,  1888. 

James  C.  Sellers. 
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MATTERS  REQUIRING  JUDICIAL  NOTICE. 

L 

To  reqaire  that  every  step  in  jadicial  proceedings  be  forti- 
fied by  evidence,  as  that  the  Coart  has  territorial  jurisdiction, 
or  of  the  subject-matter,  or  the  like,  would  not  only  be  a 
manifest  absurdity,  but  would  divert  attention  from  the  real 
issues  involved,  and  the  trial  of  a  cause  might  descend  into 
a  useless  wrangle  over  abstractions.  That  parties  should  be 
permitted,  then,  to  rely  securely  upon  the  Court  as  to  certain 
facts,  is  an  absolute  necessity.  It  is  usual  to  r^ard  what 
may  be  termed  the  routine  matters  of  judicial  proceedings,  as 
being  settled :  yet  they  are  so  held  as  established,  simply 
because  the  Court  takes  judicial  notice  of  them.  But  there 
are  other  matters,  frequently  somewhat  or  even  quite  collat- 
eral to  the  issues  being  tried,  that  may  receive  recognition 
from  the  Court  without  being  pleaded  or  proved.  These 
classes  of  facts  are  so  diverse  and  various  in  character  that 
the  Courts  are  often  called  upon,  without  having  the  benefit 
of  any  precedent  applying  thereto,  to  determine  whether  or 
not  they  should  be  thus  received. 

Perhaps  no  subject  falling  within  the  administration  of  the 
law,  so  constantly  calls  for  the  exercise  of  a  sound  discretion 
by  the  Courts,  as  that  of  judicial  notice.  This  arises  mainly 
from  the  fact  that  those  matters  which,  the  Court  will  thus 
recognize,  are,  for  the  most  part,  only  capable  of  classifica- 
tion under  a  few  heads,  and  thus  the  generality  of  their 

Vol.  XXXVII.— 13  193 


194  XATTSRS  RBaUIRING  JUDICIAL  NOTICB. 


ion  would  indade  facts  which  aDqaeetionably  require 
aTerment  and  proof.  The  general  ground,  or  rule,  if  it  may 
be  ao  called,  which  can  be  applied  to  all  phases  of  the  sub- 
ject is,  that  in  receiving  this  class  of  fieusts  without  averment 
or  proof,  Courts  simply  act  on  knowledge  of  their  truth. 
But  thb  should  not  be  understood  as  an  assumption  by  the 
judges  of  any  special  or  technical  knowledge  of  the  matter ; 
they  merely  recognize  the  fiu^t  in  question  as  being  already 
sufficiently  established.  Three  classes  of  &cts  naturally  fol- 
low as  many  divisions  of  the  rule,  of  which  there  can  be  no 
question  that  Courts  will  take  judicial  notice :  firti^  matters 
of  public  law,  which  all  are  bound  to  know ;  second^  matters 
so  notorious  as  to  be  regarded  as  universally  known ;  and 
ihirdj  matters  peculiarly  within  the  cognizance  of  the  par- 
ticular Court:  1  Phil.  £v.,  § 619. 

However  clear  the  rule  may  be  as  to  primary  distinctions, 
the  real  question  must  at  last  rest  with  the  Court  for  solution. 
While  all  Courts  agree,  for  instance,  that  every  public  law, 
enacted  by  the  proper  l^slative  authority,  must  receive  judi- 
cial notice  within  the  same  jurisdiction,  it  still  remains  for 
the  Court  to  say  whether  or  not  the  particular  act  be  a  public 
statute ;  and  although  a  fact  may  be  of  undoubted  notoriety, 
to  establish  this,  might  be  more  difficult  than  to  prove  the 
fiurt  itself. 

The  limits,  therefore,  beyond  which  Courts  may  not  safely 
pass,  are  regulated  more  by  the  soundness  of  judgment  and 
sense  of  justice  of  the  judges,  than  by  any  fixed  rules  that  can 
be  adopted.  It  follows  that  in  many  instances  the  admis- 
sibility of  this  class  of  facts  must  depend  upon  the  peculiar 
circumstances  existing  in  each  particular  case.  Nor  is  it 
essential  to  its  judicial  reception  that  the  Court  have  a  com- 
plete knowledge  of  the  fact ;  for  no  division  of  opinion  exists 
that  this  information  may  be  obtained  from  any  authentic 
source.  Thus  stamped  with  the  seal  of  absolute  verity,  this 
class  of  facts  may  be  embraced  in  instructions  to  juries, 
without  interference  with  their  prerogative  as  triers  of  fact. 
The  restrictions  surrounding  the  admission  of  judicial  notice 
of  such  fikcts  as  are  in  their  nature  official,  legislative,  politi- 
cal, judicial,  commercial,  historical,  geographical,  scientific 
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and  artistic,  are  UBnaDj  so  manifest  as  to  admit  of  compara- 
tive certainty  in  their  application ;  but,  in  addition  to  these, 
notice  will  be  taken  of  a  wide  range  of  matters  of  nniform 
naiaral  occnrrence,  and  those  generally  arising  in  the  nsual 
coarse  of  life,  the  claim  for  recognition  of  which  consists  in 
their  certainty  and  notoriety. 

While  this  peculiar  power  of  the  Courts  will  invariably  be 
exercised  with  caution  in  regard  to  the  latter  classes  of  facts, 
much  care  is  required  that  no  mistake  be  made  in  the  truth 
of  the  fact  assumed,  that  the  requisite  notoriety  exists ;  and 
all  reasonable  doubts  upon  the  subject  should  be  promptly 
resolved  in  the  negative :  Brown  v.  Piper  (1875),  91  U.  8.  37. 

As  already  indicated,  while  this  subject  has  the  sanction 
of  well-settled  principles  of  the  law,  the  questions  presented 
under  it  are  often  incapable  of  reference  to  any  positive  rule 
of  decision,  and  the  result  is  that  perhaps  in  no  other  branch 
of  jurisprudence  do  the  adjudicated  cases  exhibit  so  wide  a 
range  of  circumstances,  affording,  for  this  reason,  the  most 
practical  view  of  the  subject. 

n. 

As  all  civilized  nations  constitute  one  great  family  of 
sovereign  states,  they  recognize  each  other's  existence  and 
general  public  and  external  relations,  including  Acts  of 
State,  and  their  Courts  take  judicial  notice  of  the  national 
flags  and  seals,  as  the  highest  emblems  of  sovereignty: 
GriswM  V.  Pitcairn  (1816),  2  Conn.  85  ;  The  Santisstma 
Trinidad  (1822),  7  Wheat.  (20  U.  S.)  283.  The  public 
seal  of  a  state,  properly  afllxed  to  proceedings,  either  judi- 
cial or  diplomatic,  is  taken  notice  of  as  a  part  of  the  law 
of  nations  and  proves  itself:  Lincoln  v.  Battdle  (1831),  6 
Wend.  (N.  Y.)  475.  But  where  a  foreign  de  facto  govern- 
ment has  not  been  recognized  by  the  executive  power  of  the 
government  under  which  the  Court  is  organized,  its  seal  can- 
not be  admitted  to  prove  itself :  U.  S.  v.  Palmer  (1818),  3 
Wheat.  (16  U.  8.)  634 ;  City  of  Berne  in  Sioitzerland  v.  Bank 
of  England  (1804),  9  Ves.  Jun.  347 ;  Bolder  v.  Lord  Hunting- 
field  (1805),  11  Id.  283. 

Foreign  judgments  are  judicially  noticed  when  they  are 
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aatheiiticated,  either  by  the  great  seal,  by  a  copy  proved  to  be 
a  tme  copy,  or  by  a  certificate  of  an  officer  aathorized  by  law, 
and  this  certificate  is  itself  properly  aatheiiticated :  Church 
T.  Hubbart  (1804) ;  2  Cmnch  (6  U.  8.J,  187. 

The  law  of  nations  is  of  force,  not  because  it  has  been  pre- 
scribed by  any  superior  power,  but  because  it  has  been  gen- 
erally accepted  as  a  rule  of  conduct :  The  Scotia  (1871),  14 
Wall  (81 U.  8.)  170.  The  law  of  nations,  which  is  acknowl- 
edged genemlly  as  binding  on  all  independent  states,  and  as 
aft*ecting  the  rights  of  their  citizens  or  subjects,  is  derived 
from  three  sources :  firsts  from  the  long  and  ordinary  prao* 
tice  of  nations,  which  affords  evidence  of  a  general  custom, 
tacitly  agreed  to  be  observed  until  expressly  abrogated; 
Mcoiuf ,  the  recitals  of  what  is  acknowledged  to  have  been 
the  law  or  practice  of  nations,  and  which  will  frequently  be 
found  in  modem  treaties;  thirds  the  writings  of  eminent 
authors,  who  have  long,  by  a  concurrence  of  testimony  and 
opinion,  declared  what  is  the  existing  international  jurispru- 
dence :  Yattel's  Law  of  Nations  (Chitty),  §  8,  note  1. 

Under  prize  and  admiralty  jurisdiction,  the  law  of  nations 
controlling  these  matters  is  frequently  noticed  and  applied  by 
the  Courts.  The  established  law  upon  the  subject  in  Eng- 
land is,  that  the  sentence  of  a  foreign  Court  of  competent 
jurisdiction,  condemning  the  property  upon  the  ground  that 
it  was  not  neutral,  is  so  entirely  conclusive  of  the  iact  de- 
cided that  it  can  never  be  controverted,  directly  or  collate- 
rally, in  any  other  Court  having  concurrent  jurisdiction :  Bol- 
ton  V.  Oladstone  (1804),  6  East,  165 ;  Oddy  v.  Bcmlle  (1802), 
2  Id.  478 ;  Lothair  v.  Henderson  (1808),  8  B.  ft  P.  499 ; 
Bughes  v.  Oomdius  (Trin.  Term,  82  Car.  2),  2  Show.  242. 
Substantially  the  same  doctrine  prevails  in  the  Supreme 
Court  of  the  United  States :  Croudson  v.  Leonard  (1808),  4 
Cranch  (8  U.  S.),  434.  In  the  State  of  New  York  a  somewhat 
different  rule  obtains,  and  it  is  there  held  that,  if  it  appear 
from  the  proceedings  in  the  prize  Court  that  the  condemna- 
tion was  a  breach  of  the  law  of  nations,  it  will  not  be  con- 
sidered as  binding  upon  the  Courts  of  other  countries  upon 
the  question  of  neutrality,  but  that,  in  making  this  inquiry, 
the  Courts  cannot  take  judicial  notice  of  the  municipal  laws 
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of  the  foreign  coantrj :  Ocean  Ins.  Co.  v,  IVancis  (1828),  2 
Wend.  (N.  Y.)  64.  Of  course,  the  seal  of  a  Court  of  Admi- 
ralty proves  itself,  and  when  it  appears  to  have  been  affixed 
to  a  decree  by  the  deputy  registrar,  it  will  be  received: 
Thampsan  v.  SUwart  (1819),  8  Conn.  171. 

Courts  twill  also  take  judicial  notice  of  and  apply  the 
law  merchant  as  a  part  of  the  law  of  nations :  Jewdl  v.  Cen- 
ter (1854),  25  Ala.  498.  The  various  customs  entering  into 
and  comprising  the  law  merchant,  having  all  repeatedly  re> 
ceived  judicial  sanction,  are  universally  recognized  as  forming 
a  system  of  established  facts  not  subject  to  proof.  Thus,  the 
notary's  certificate  and  seal,  when  used  in  this  connection,  is 
noticed  the  world  over ;  and  with  equal  fieusility  is  the  almanac 
received,  as  the  basis  of  judicial  notice  of  the  time  of  pre- 
sentation and  non-payment  of  a  foreign  bill  of  exchange: 
Reed  v.  WiUon  (1879),  41  K  J.  L.  29 ;  Bank  of  Columbia 
V.  FiUhugh  (1827),  1  H.  ft  G.  (Md.)  289 ;  Branch  v.  Burnley 
(1797),  1  Call  (Va.),  147 ;  Wiggim  v.  Chicago  (1878),  5  Mo. 
App.  847 ;  Conaequa  v.  WUUngs  (1816),  1  Pet  U.  8.  C.  C.  225 ; 
Munn  V.  Burch  (1860),  25  IlL  85  ;  Goldsmith  v.  Sawyer  (1878), 
46  CaL  209. 

The  English  Courts  apply  essentially  the  same  principles 
to  this  subject  as  our  own ;  but  they  are  required  to  take  ju* 
dicial  cognizance  of  numerous  facts  not  existing  in  this  ooun- 
try.  Of  these  are  the  accession  and  demise  of  the  sovereign : 
Holman  v.  Burrow  (Trin.  Term,  1  Anne),  2  Ld.  Bay.  791 ; 
8.  a  Balk.  658.  The  correspondence  of  the  year  of  any 
particular  reign  with  the  year  of  our  Lord:  Henry  v. 
Cole  (Mich.  Term,l  Anne),  2  Ld.  Ray.  811 ;  s.  c.  7  Mod.  108; 
Begina  v.  Pringle  (1840),  2  Moo.  ft  B.  276.  The  preroga- 
tives of  the  Crown  and  the  privileges  of  the  royal  palaces ; 
Elderton's  Case  (Trin.  Term,  2  Anne),  2  Ld.  Bay.  978  ;  s.  a 
Salk.  284 ;  Winter  v.  Miles  (Sittings  after  East,  48  Geo.  8), 
1  Camp.  475 ;  AWy-Gen.  v.  Donaldson  (1842),  10  M.  ft  W. 
117.  In  like  manner  they  take  notice  of  the  great  and  privy 
seals,  and  also  of  the  sign  manual :  Bex  v.  Miller  (1772),  2 
W.  Bl.  797 ;  8.  c.  1  Leach,  74 ;  Bex  v.  Gully  (1773),  1  Id. 
98.  They  also  take  notice  of  royal  proclamations,  as  being 
acts  of  state ;  but  not  of  orders  of  council :   Wells  v.  Williams 
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(MklL  Term,  9  Will  8),  1  Ld.  Bay.  282;  &  a  1  Balk.  46 ; 
Ditpa^  T.  Shepherd  (Mich.  Term,  10  Will.  8),  12  Mod.;216 ; 
Bex  T.  auOxm  (1816),  4  M.  ft  8.  682 ;  Atfy-Gen.  ▼.  TUak- 
9tmu  (1820),  8  Price,  89.  Judicial  cognizance  is  alao  taken  of 
the  commencement  of  the  aeesioiiB,  prorogations,  and  dissolii- 
tioDB  of  Parliament,  and  of  the  place  where  any  particular 
Parliameiit  sat:  Bex  v.  WiUe  (Mich.  Term,  22  Car.  2,R  R.), 
2  Eeb.  686  ;  BiH  v.  BothioeU  {TSmbI.  Term,  9  WiU.  8),  1  Ld. 
Bay.  210, 848.  They  will  also  notice  the  customs,  privileges 
and  proceedings  of  Parliament,  and  of  each  branch  of  the  L^- 
islatuie :  Lake  ▼.  King  (Hil.  Term,  19  ft  20  Car.  2),  1  Saund. 
181,  a ;  AtOey  ▼.  Younge  (1769),  2  Burr.  811.  But  they  will 
not  take  notice  of  the  journals  of  either  House,  aa  they  are 
held  not  to  be  the  records  of  the  Parliament :  Bex  ▼•  KnMye 
(Trin.  Term,  6  Will  ft  Mar.),  1  Ld.  Bay.  10, 16. 

m. 

The  authorities  admit  of  no  question  that  the  existence  and 
tenor  of  all  public  statutes  of  the  State,  and  the  time  when 
they  Uxlk  effect,  will  be  judicially  noticed  by  the  Courts  hay- 
ing their  organization  or  sitting  within  the  same  juriedio- 
tion.  This  recognition  rests,  indeed,  not  only  upon  the  fieu^ 
<rf  their  being  a  part  of  the  law  of  the  land,  which  all  are 
boond  to  know,  but  is  equally  required  by  the  official  authen- 
tication of  a  co-ordinate  branch  of  the  government :  Lane  t. 
Harrie  (1864),  16  Oa.  217 ;  Slate  t.  Bailey  (1861),  16  Ind.  46 ; 
Heastm  ▼.  CineinnaH,  etc.  B.  B.  Co.  (1861),  Id.  276 ;  Fier- 
mm  ▼.  Baird  (1849),  2  (i.  Or.  (Iowa),  285 ;  Berliner  v.  Waterloo 
(1861),  14  Wis.  878.  It  is  held  still  further,  that  the  exist- 
ence and  time  of  taking  effect  of  a  public  Act,  cannot  be  put 
in  issue,  or  admitted  or  denied  by  the  pleadings,  but  must  be 
determined  by  the  judges  themselves:  AtCy-Gen.  v.  Foote 
(1860),  11  Wis.  14 ;  Sedgwick  on  Stat  ft  Const.  Luw,  94, 118 ; 
Potter's  Dwarris  on  Stat.  169.  The  same  rule  governs  both 
National  and  State  Courts,  in  regard  to  all  public  Acts  of  Con- 
gress, or  which  are  declared  to  be  such  :  Morris  v.  Davidson 
(1878),  49  Ga.  861 ;  Canal  Co.  v.  Hailroad  Co.  (1882),  4  Q. 
ft  J.  (Md.)  68 ;  Kessd  v.  Albetis  (1870),  66  Barb.  (N.  Y.)  862 ; 
mmms  V.  Sckvoartz  (1878),  87  Tex.  18 ;  Bird  v.  Commonweallh 
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(1871),  21  Gnit.  (Va.)  800 ;  Bayly's  Adm'rs  v.  Chvbb  (1862), 
16  Id.  284 ;  The  ScoHa  (1871),  14  Wall.  (81  U.  S.)  171. 

In  like  mauner  the  United  States  Circuit  Ck)urte  tuke  notice 
of  State  laws  applying  to  cases  depending  before  them :  JUer^ 
rill  V.  Dawson  (1848),  1  Hemp.  U.  S.  C.  C.  663 ;  Jones  v.  Hays 
(1849),  4  McLean,  U.  8.  C.  C.  621 ;  Jasper  ▼•  Fbrler  (1841^ 
2  Id.  679. 

The  doctrine  is  well  settled  in  the  Supreme  Court  of  the 
United  States,  that  the  laws  of  the  several  States  form  a  ho- 
mogeneous system  of  domestic  jurisprudence,  which,  under 
the  judicial  powers  conferred  on  the  government  by  the  Con- 
stitution, the  national  tribunals  are  bound  to  take  judicial 
notice  of  and  administer  alike  in  all  the  States,  whenever 
their  jurisdiction  of  the  same  is  properly  invoked  :  Carpenter 
V.  Dezter  (1869),  8  Wall.  (75  U.  S.)  513 ;  Fourth  Not  Bank  v. 
Franklyn  (1887),  120  U.  S.  747 ;  United  States  v.  Tamer 
(1850),  11  How.  (52  U.  S.)  668;  JUiUer  v.  McQaerry  (1858X 
fr  McLean,  U.  8.  C.  C.  469. 

As  falling  within  the  same  rule,  not  only  the  laws,  but  the 
judicial  decisions  in  the  several  States,  will  be  so  noticed ;  and 
while  the  judicial  knowledge  of  the  Federal  Courts  extends 
at  all  times  to  the  laws  and  jurisprudence  of  all  the  States, 
as  a  general  rale  these  Courts  will  follow  the  constraction 
placed  upon  a  statute  of  a  State  by  its  Court  of  last  resort: 
Hinde  v.  Vaitier  (1881),  5  Pet  (30  U.  S.)  398 ;  Pennington 
V.  Gibson  (1853),  16  How.  (57  U.  S.)  65, 81 ;  mmjtndwfy.  Thy- 
for  (1825),  10  Wheat.  (23  U.  S.)  152. 

Following  the  same  principle,  it  is  held,  that  where  judg- 
ments of  a  State  Court,  by  reason  of  their  afiecting  a  right 
under  the  Federal  Constitution  and  legislation,  would  be  re- 
versible in  the  Supreme  Court  of  the  United  States,  the  State 
Courts  will  take  judicial  notice  of  such  laws  of  other  States 
as  the  United  States  Court  would  notice  on  appeal ;  and  this 
is  placed  upon  the  very  sufficient  ground  that  it  would  be  a 
discordant  practice  fi>r  the  Court  of  original  jurisdiction  to 
adopt  a  different  rale  of  decision  from  the  one  held  by  the 
Court  of  last  resort:  Slate  of  Ohio  v.  Hinehman  (1856),  27  Pa. 
479 ;  Jarma  v.  Robinson  (1867),  21  Wis.  523 ;  Butcher  v. 
Brownsmlle  (1863),  2  Ean.  70 ;  Biine  v.  Schenectady  (1876), 
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11  R.  L  411 ;  SholweU  y.  Harriwn  (1871),  22  Mich.  410; 
SaUar  v.  Applegate  (1851),  28^  N.  J.  L.  115.  And  even  where 
ao  Act  of  CoDgrees  relates  ezcIoaiTely  to  the  District  of  Go- 
Inmbifty  it  will  be  jadicially  noticed  bj  the  Cioarts  of  the  acT- 
eral  States:  Bayly^s  Adm^rs  v.  Chvbby  supra.  So,  Acts  of 
Oongress  confirming  foreign  laws,  such  as  grants  of  lands  in 
Missouri  and  other  States,  whose  territory  has  been  ac* 
quired  by  the  United  States  from  a  foreign  power,  will  be 
judicially  noticed  as  public  acts :  Papin  ▼.  Ryan  (1862),  82 
Mo.  21. 

IV. 

It  becomes  necessary  to  determine  the  character  of  stat- 
utes, which  constitutes  them  public  acts,  and  thus  entitled 
to  judicial  notice.  It  must  be  conceded  that  a  statute 
which  is  general  in  its  character  and  equally  applicable  to 
all  parts  of  the  State,  is  a  public  act  Many  State  Oonsti- 
tutions  contain  restrictions  upon  private  or  class  legislation 
by  requiring  that  there  shall  be  no  special,  local,  or  private 
law,  in  any  case  for  which  provision  has  been  or  may  be  made 
by  geneml  law. 

In  some  of  them,  this  limitation  applies  in  any  case  where 
the  relief  sought  can  be  given  by  any  State  Court  In  In- 
diana and  Oregon,  every  statute  is  declared  by  the  Constitu- 
tion to  be  a  public  law,  unless  otherwise  provided  in  the 
statute  itself. 

Statutes  may  be  public  acts,  and  yet  apply  only  to  certain 
localities.  It  is  not  necessary  that  it  should  extend  to  all 
parts  of  the  State ;  it  is  a  public  act,  if  it  extends  equally  to 
all  persons  within  the  territorial  limits  described  in  the  stat- 
ute :  Bumham  v.  Webster  (1809),  5  Mass.  266.  In  accord- 
ance with  this  view,  laws  upon  the  following  subjects  have 
been  held  to  be  public  acts :  regulating  the  sale  of  liquors 
in  a  particular  locality :  Levy  v.  State  (1855),  6  Ind.  281 ; 
In^is  V.  State  (1878),  61  Id.  212 ;  an  act  to  regulate  the 
lumber  trade  in  a  certain  district :  Pierce  v.  KimbaU  (1882), 
9  Me.  54;  and  a  statute  granting  a  portion  of  the  public 
domain,  and  aflfecting  the  rights  of  navigation  and  fishing. 
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by  allowing  improvetneDts  to  be  extended  into  navigable 
waters:  Hammond  v.  IfUoes  (1858),  4  Md.  188. 

The  doctrine  seems  to  be  fally  supported  by  the  authori- 
ties, that  the  character  of  an  Act  of  the  Legislature,  whether 
it  be  a  general  law  or  not,  is  determined  by  the  greater  or  less 
extent  to  which  it  afiects  the  people,  rather  than  by  the  ex- 
tent of  territory  over  which  it  operates ;  therefore  a  law 
afiecting  a  single  county,  but  aftecting  the  rights  of  all  the 
people  therein,  is  a  general  law :  State  ex  rd.  Cotkren  v.  Lean 
(1869),  9  Wis.  279 ;  Clarke  y.  aty  ofJantsviUe  (1859),  10  Id. 
136, 195 ;  Bains  v.  Oshkosh  (1861),  14  Id.  872 ;  Mitts  ▼.  Glea- 
son  (1860),  11  Id.  470. 

Some  little  fluctuation  in  opinion  has  resulted  in  establish- 
ing, upon  authority,  that  Courts  will  judicially  notice  the 
charter  or  incorporating  Act  of  a  municipal  corporation,  not 
only  when  it  is  declared  to  be  a  public  statute,  but  when  it  is 
public  or  general  in  its  purposes,  though  there  be  no  express 
provision  to  that  effect:  Dillon  on  Municipal  Corp.  (8d  ed.)  sect 
83.  This  rule  rests  upon  the  ground  that  municipal  corpora- 
tions are  public  institutions,  created  for  public  purposes.  The 
municipality  is  a  political  subdivision  or  department  of  the 
State, governed,  regulated,  and  constituted  by  public  law; 
the  agents  who  administer  its  affairs  derive  their  powers 
from  l^islative  authority :  JPayru  v.  Treadwdl  (1860),  16  CaL 
220  ;  Village  of  Winooski  v.  Gohy  (1877),  49  Vt.  282 ;  Case  v. 
Giy  of  Mobile  (1857),  80  Ala.  538  ;  Stier  v.  Oskaloosa  (1875), 
41  Iowa,  853 ;  I^eU  v.  McDonald  (1871),  7  Kan.  426  ;  StaU 
V.  Sherman  (1868),  42  Mo.  210 ;  Gallagher  v.  StaJte  (1881),  10 
Tex.  Ct.  App.  469;  Alexander  v.  Miltoaukee  (1862),  16  Wis. 
247;  Briggs  v.  Whipple  (1835),  7  Vt.  15;  Washington  v. 
Fi^'lcg  (1850),  10  Ark.  423.  In  like  manner.  Courts  will 
n<>r  ere  the  repeal  of  a  section  of  an  incorporating  Act :  Bel- 
m.ut  v.  Morrill  (1879),  69  Me.  814. 

Where  the  existence  of  an  Act,  incorporating  a  town,  had 
been  previously  recognized  by  the  Supreme  Court  of  the  then 
Territory,  the  same  Court  for  the  State,  long  afterward,  took 
judicial  cognizance  of  the  legality  of  the  corporation,  even 
tliough  the  Act  itself  could  not  be  found :  Swan  v.  Comstock 
(18U4),  18  Wis.  463.    Under  the  rule  as  stated,  for  the  Court 
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to  notice  a  special  charter,  is  to  recognuse  the  corpcMmtion,  but, 
when  the  town  or  city  is  oiganised  under  the  general  law,  its 
incorporation  most  be  proTcd,  for,  thongh  the  Court  will  take 
notice  of  the  law,  it  cannot  know  that  its  provisions  as  to 
oiganiaing  onder  it  have  been  complied  with :  Ward  ▼.  OUjf 
ofDecorah  (1876),  48  Iowa,  818.  In  the  same  direction,  it  was 
decided  by  the  Bopreme  Court  of  Indiana,  that  while  it 
would  take  judicial  notice  of  all  the  laws  authorizing  the 
formation  of  plank-road  companies,  it  could  not  know  under 
which  one  of  them  a  particular  company  was  organiEed: 
DmvilUj  etc.  Co.  r.  StaU  (1861),  16  Ind.  456.  The  same 
Court  refused  judicial  notice  of  the  names  of  the  townshipa 
in  a  county,  because  they  were  established  by  the  commis- 
sioners and  not  by  public  law :  Bragg  v.  Rush  County  (1870), 
84  Ind.  406.  While  this  objection  may  be  sufficient  in  the 
appellate  tribunal,  it  could  not  apply  in  any  Court  of  general 
jurisdiction,  sitting  within  the  county,  where  the  &ci  would 
appear  of  rscord.  It  has  been  held,  however,  that  evidence 
in  the  record  that  a  municipality  has  exercised  its  corporate 
powers  under  a  general  law,  will  sustain  the  Court  in  taking 
judicial  notice  of  its  organization  under  the  same :  Doyle  v* 
Bradford  (1878),  90  IlL  416 ;  following  BruJi  r.  Lemma 
(1876),  77  Id.  496. 

V. 

Acts  of  the  Legislature  incorporating  banks  have  gen- 
erally been  judicially  recognized  as  public  statutes  or  general 
laws:  Buell  v.  Warner  (1861),  88  Vt  670.  Where  the  bank 
partakes  of  the  character  of  a  State  institution,  the  Courts  will 
take  judicial  notice  of  the  £Etct  of  its  existence,  and  that  its 
notes  constitute  a  circulating  medium  and  are  of  value :  Shaw 
V.  State  (1856),  8  Sneed  (Tenn.)»  86.  Whenever  any  question 
as  to  the  incorporation  of  a  bank  arises  collaterally,  Courts 
will  take  judicial  knowledge  of  its  existence  and  corporate 
powers :  Bays  v.  Northwestern  Bank  (1862),  9  Qrat  (Va.) 
127 ;  UniUd  States  v.  Amedy  (1826),  11  Wheat.  (24  U.  S.) 
892 ;  The  People  v.  Hughes  (1866),  29  Cal  268 ;  Davis  v.  Bank 
of  Fulton  (I860),  31  Ga.  69 ;  Cowan  v.  St(Ue  (1887),  22  Neb. 
619. 
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General  laws,  incorporating  railroad  companies,  are  judici- 
ally noticed,  the  same  as  other  public  acts ;  or,  if  the  charter 
be  private  in  form,  but  is  declared  by  the  Legislatare  to  be  a 
public  statute;  and  it  has  been  held  that  publication  with 
other  enactments  of  a  public  character,  will  entitle  such  acta 
to  judicial  notice:  HiU  v.  Brwa  (1877),  58  N.  H.  93 ;  Atchi- 
son, etc.  E.  R.  Co.  y.  Blackshire  (1872),  10  Kan.  477 ;  Perry  v. 
New  Orleans,  etc.  R.  R  Co.  (1876),  55  Ala.  413 ;  OAto,  etc.  R. 
R.  Co.  V.  Ridge  (1889),  5  Blackf.  (Ind.)  78.  The  following 
acts  have  been  declared  by  the  Courts  to  be  public  laws,  and 
thus  entitled  to  judicial  recognition :  the  general  law  relating 
to  highways:  Griswold  v.  Gdlop  (1852),  22  Conn.  208; 
acts  defining  the  boundaries  of  counties:  Ross  v.  Reddick 
(1832),  2  111.  73 ;  a  joint  resolution,  imposing  a  particular 
duty  upon  an  officer  of  the  State:  State  v.  Delesdenier  (1851), 
7  Tex.  76.  Acts  of  a  State  Legislature,  or  of  Congress,  called 
for,  recognized,  or  adopted  by  public  laws  of  any  State,  will 
be  judicially  noticed  by  the  Courts  of  such  State:  Canal  Co. 
y.  Railroad  Co.,  supra;  and  where  a  public  act  expressly 
amends  a  private  act,  the  existence  and  duties  of  an  office 
provided  for  in  the  latter,  will  be  judicially  recognized: 
LavaUe  v.  PeopU  (1880),  6  Bradw.  (111.)  157. 

The  rule  is  well  settled  that  statutes  which  are  declared  by 
the  Legislature,  at  the  time  of  their  enactment,  to  be  public 
acts,  will  be  judicially  noticed  by  the  Courts:  HammeU  v. 
LUtU  Rock  R.  R.  Co.  (1859),  20  Ark.  204 ;  JEd  River  Drain. 
Ass'n  v.  Topp  (1861),  16  Ind.  242 ;  CovingUm  Dravobridge  Co. 
V.  Shepherd  (1857),  20  How.  (61  U.  S.),  227 ;  Beaty  v.  Knowles 
(1830),  4  Pet.  (29  U.  S.),  152.  The  same  rule  prevails  when 
Courts  are  required  by  the  Legislature  to  notice  private 
statutes :  Bixler's  Admr's  v.  Parker  (1867),  3  Bush  (Ky.),  166 ; 
HaW^ri  V.  Skyles  (1818),  1  A.  K  Marsh.  (Ky.),  368 ;  Hart  v. 
BaUimore,  etc.  R.  R.  Co.  (1873),  6  W.  Va.  336 ;  CoUier  v. 
Baptist  Society  (1847-^),  8  B.  Mon.  (Ky.)  68 ;  Somerville  r. 
Winbish  (1850),  7  Grat  (Va.)  205. 

VL 

As  to  how  £Eir  the  Courts  will  go  in  taking  judicial  cog- 
nizance of  the  correct  reading  of  a  statute,  or  whether  in  its 
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enactment  all  oonrtitntional  requirements  affecting  its 
ity  have  been  complied  with,  the  autboritiee  are  not  entirely 
imiform.  On  the  one  band  it  is  held,  with  strong  supfiorty 
that  ^  Oourts  are  bound  judicially  to  take  notice  of  what  the 
law  is,  and  to  enable  them  to  determine  whether  all  the  con- 
stitotional  requisites  to  the  Talidity  of  a  statute  have  been 
complied  with,  it  is  their  right,  as  well  as  duty,  to  take  notice 
of  the  joumalB  of  the  Legislature,  and  no  plea  is  necessary  to 
bring  to  the  notice  of  the  Court  fiicts  which  the  Court  must 
judicially  know,  and  in  respect  to  which  no  proof  can  be 
given :"  People  ex  reL  Drake  v.  Mahaney  (1865),  IS  Mich.  481 ; 
CUkwm  V.  Dodd  (I860),  14  Ind.  847 ;  Board  of  Supervisore  y. 
Heenan  (1858),  2  Minn.  880 ;  RopU  ▼.  Purdy  (1841),  2  Hill 
(N.  Y.),  81 ;  De  Bow  ▼.  RopU  (1845),  1  Denio  (K  Y.),  9 ; 
People  ▼.  River  Raisin,  etc.  R  R  Co.  (1864),  12  Mich.  889 ; 
Commereial  Bank  of  Buffalo  ▼.  Sparrow  (1846),  2  Benio  (N. 
Y.),  97- 

On  the  other  hand,  in  HUnois  Central  R.  R  Co.  v.  Wren 
(1867),  48  m.  77,  and  Bedard  v.  HaU  (1867),  44  Id.  91,  the 
Supreme  Court  of  that  State  holds  that  judicial  notice  cannot 
be  taken  of  the  journals  of  the  Legislature  upon  this  question ; 
while  in  the  case  of  the  Pqdfic  R.  R.  Co.  ▼.  Chvemor  (1856), 
28  Mo.  858,  and  the  following  cases  cited,  these  Courts  seem 
to  sustain  the  view  that  the  certificates  of  the  presiding 
officers  of  the  two  houses  of  the  Legislature  are,  officially,  of 
equal  or  superior  weight  with  the  journals  themselves:  Dunr 
eomhe  v.  PrindJU  (1861),  12  Iowa,  1 ;  Green  y.  WeOer  (1856), 
82  Miss.  650 ;  Fouke  v.  Fleminff  (1858),  18  Md.  892 ;  P^opU  v. 
DevUn  (1865),  83  N.  Y.  269 ;  Pangboim  v.  Young  (1866),  82 
N.  J.  L.  29 ;  Root  v.  King  (1827),  7  Cow.  (N.  Y.),  618 ;  KU^ 
bourne  t.  ITunnpson  (1880),  103  IT.  S.  168 ;  Chicago  ^A.RR. 
Co.  v.  Wiggins  Ferry  Co.  (1887),  119  Id.  615. 

On  this  point,  in  a  recent  and  somewhat  well-considered 
opinion,  which  is  sustained  by  numerous  citations,  the  Su- 
preme Court  of  Nebraska  held  that  ^  the  certificate  of  the  pre- 
siding officer  of  a  branch  of  the  Legislature  that  a  bill  has  duly 
passed  the  house  over  which  he  presides,  is  merely  privna  facie 
evidence  of  the  fact,  and  evidence  may  be  received  to  ascer- 
tain whether  or  not  the  bill  actually  passed.  The  journals  of 
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the  respective  houses  are  records  of  the  proceedings  therein, 
and  if  it  should  appear  from  them  that  a  bill  had  not  actually 
passed,  the  presumption  in  £Eiyor  of  the  certificate  would  be 
overthrown  and  the  Act  declared  invalid :"  State  ex  rd.  Huff 
y.  McLeUand  (1885),  18  Neb.  286 ;  Clare  v.  Stale  (1857),  5 
Iowa,  509 ;  Evans  v.  Browne  (1869),  80  Ind.  514 ;  Madison 
Co.  Com'rs  v.  Burford  (1888),  98  Id.  888. 

In  Gardner  v.  Collector  (1867),  6  Wall.  (78  U.  8.)  499,  the 
Supreme  Court  of  the  United  States  adheres  to  substantially 
the  same  rule  which,  with  the  additional  support  of  the  fol- 
lowing decisions,  would  seem  to  carry  the  weight  of  authority 
decidedly  in  fisivor  of  this  view  of  the  matter :  Legg  v.  Mayor 
(1874),  42  Md.  208 ;  Berry  ▼.  J>rum  Point  R.  R.  (1874),  41 
Id.  446 ;  Moody  v.  State  (1872),  48  Ala.  115 ;  People  v.  De 
Wb(/'(1871),  62  HI.  258 ;  Stale  v.  City  of  Hastings  (1877),  24 
Minn.  78 ;  Southynck  Bank  v.  Commonwealth  (1856),  26  Pa. 
446 ;  Jones  v.  Hutchinson  (1868),  43  Ala.  721 ;  Fowler  v.  Pierce 
(1852),  2  Cal.  165  ;  Speer  v.  Plank  Road  Co.  (1853),  22  Pa. 
876 ;  Opinion  of  the  Justices  (1864),  45  N.  H.  607  ;  Opinion  of 
the  Justices  (1858),  85  Id.  579 ;  Opinion  of  the  Justices  (1878), 
52  Id.  622 ;  Cbfeman  v.  DobUns  (1856),  8  Ind.  156. 

VIL 

The  Constitution  is  the  fundamental  law  of  the  State,  in 
opposition  to  which  any  other  law,  or  any  direction  or  order, 
must  be  inoperative  and  void.  If,  therefore,  such  other  law, 
direction,  or  order,  seems  to  be  applicable  to  the  facts,  but  on 
comparison  with  the  fundamental  law,  the  latter  is  found  to 
be  in  conflict  with  it,  the  Court,  in  declaring  what  the  law  of 
the  case  is,  must  necessarily  fletermine  its  invalidity,  and 
thereby  efiectually  annul  it :  De  Chastellux  v.  Fairchild  (1850), 
15  Pa.  18. 

The  Courts  take  judicial  notice  of  all  constitutional  amend- 
ments, and  w*hen  the  same  went  into  force :  Graves  v.  Keaion 
(1866),  3  Cold.  (Tenn.)  8. 

Judicial  notice  is  taken  of  the  common  law,  as  the  basis  of 
our  system  of  jurisprudence.  It  is  recognized  as  a  system  of 
grand  principles,  founded  on  the  mature  and  perfected  reason 
of  centoriea,  that  have  grown  up  irrespective  of  statutes,  and 
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I,  no  matter  how  recently  annonnoed,  are  aaeamed  to 
bave  fKieted  from  time  immemorial ;  and  in  the  administra^ 
tion  of  joetice  as  embodying  the  rules  upon  which  remedies 
are  given  in  a  vast  majority  of  cases :  WiUon  ▼•  Bumsimd 
(1881),  12  Neb.  1. 

For  these  reasons,  Courts  will  not  hesitate  to  apply  the 
common  law  to  any  condition  of  fiEusts,  however  novel  this 
application  may  seem ;  for  it  wonld  have  bnt  little  daim  to 
the  admiration  to  which  it  is  entitled,  if  it  failed  to  adapt 
itself  to  any  condition,  however  new,  which  may  arise ;  and 
it  wonld  be  singularly  lame,  if  it  were  impotent  to  determine 
the  right  of  any  dispute  whatsoever :  Conger  v.  Weaver  (1856), 
6  CbL  648. 

A  treaty  is  the  supreme  law  of  the  land  by  which  judges 
in  every  State  must  be  bound,  and  no  Act  of  the  Legislature 
can  stand  in  its  way :  SauenHein  v.  Lynham  (1879),  10  Otto 
(100  n.  S.)  488.  So  far  as  the  power  of  the  contracting  par- 
ties is  concerned,  a  treaty  with  an  Indian  tribe  is  like  a  treaty 
with  a  foreign  power,  and  equally  as  binding  as  a  law  of  C!on- 
greas:  U.  S.  v.  Biyne  (1881),  2  M'Crary  (U.  B.  C.  C.  W. 
Dist  Ark.),  289 ;  Wilson  v.  Wall  (1867),  6  Wall.  (78  U.  8.) 
88 ;  Dole  v.  WiUtm  (1871),  16  Minn.  526 ;  U.  S.  v.  Seynes 
(1860),  9  How.  (60  U.  S.)  127.  Courts  are  also  required  to 
notice  extradition  treaties ;  and  where,  in  an  action  for  slander 
in  a  State  Court,  the  crime  alleged  to  have  been  fitlsely 
charged  was,  that  the  plaintiff  had  committed  a  murder  in 
Ireland,  the  Court  took  judicial  notice  that  Ireland  is  within 
the  jurisdiction  of  the  British  Empire,  and  that  murder  is  a 
crime  for  which,  under  the  extradition  treaty  with  that  Em- 
pire, the  party  was  liable  to  Be  reclaimed  and  delivered  up  by 
the  United  States  government  for  punishment :  Montgomery  v. 
Dedey  (1854),  8  Wis.  709. 

Public  institutions,  such  as  court-houses,  jails,  prisons,  asy- 
lums. State  universities,  and  the  like,  are  entitled  to  judicial 
notice,  not  only  from  their  public  character  and  well-known 
situations,  but  as  being  established  by  law.  The  universi- 
ties of  Oxford  and  Cambridge,  and  that  they  were  founded 
for  the  promotion  of  learning  and  religion,  are  taken  notice 
of  by  the  Courts  in  England,  and  no  reason  seems  to  exist 
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why  many  similar  institntioDS  in  this  country  should  not  fall 
within  the  same  rule :  Oxford  Poor  RcUe  (1857),  8  £  &  B. 
184-211. 

vm. 

Judicial  notice  of  foreign  laws  is  not  taken  by  the  Courts 
of  this  country ;  and  a  claim  or  defence  founded  on  a  foreign 
law,  must  be  allied  and  proved ;  otherwise,  the  presumption 
is  that  the  foreign  law  is  the  same  as  that  of  the  forum : 
Syme  v.  Stewart  (1866),  17  La.  An.  78 ;  Chumusaro  ▼.  Gilbert 
(1860),  24  HI.  293 ;  Frith  v.  Sprague  (1817),  14  Mass.  456 ; 
Baptiste  t.  I>e  VolurArun  (1820),  6  H.  ft  J.  (Md.)  86 ;  Hooper 
V.  Moore  (1857),  6  Jones  (N.  C.)  Law,  130 ;  Woodrow  v.  O'Con- 
nor (1856),  28  Vt.  776 ;  Bean  v.  Briggs  (1857),  4  Iowa,  464 ; 
mUiard  V.  Oudaw  (1885),  92  K  C.  266 ;  i^oan  v.  Torry  (1883), 
78  Mo.  623 ;  Owen  v.  Boyle  (1888),  15  Me.  147.  The  common 
or  unwritten  law  of  a  foreign  country  and  the  construction 
given  to  a  foreign  statute,  by  usage  and  judicial  decisions, 
which  thus  becomes  a  part  of  the  unwritten  law,  roust  be 
proved  by  the  testimony  of  experts :  Dyer  v.  Smith  (1837), 
12  Conn.  384.  Of  a  printed  volume,  purporting  to  contain  the 
statutes  of  a  foreign  country,  being  received  to  prove  them,  it 
may  perhaps  be  safely  said  that  some  extrinsic  evidence  of 
its  authenticity  will  generally  be  required. 

As  a  general  rule  the  laws  of  one  State  will  not  be  judi- 
cially noticed  by  the  Courts  of  another  State.  Their  relation 
to  each  other  in  the  Union  is  that  of  foreign  States  in  close 
friendship,  and  the  rules  for  the  proof  of  foreign  laws  are 
relaxed  as  to  the  statutes  of  sister  States  ;  a  printed  volume, 
assuming  to  contain  them  and  published  by  the  State  authority, 
will  be  received  in  all  cases  as  prima  facie  evidence  to  estab- 
lish what  are  the  laws  of  any  particular  State :  Irving  v.  Mc- 
Lean (1835),  4  Blackf.  (Ind.)  52  ;  Cook  v.  Wilson  (1821),  Litt 
Sel.  Ca.  (Ky.)  437 ;  Ripple  v.  Ripple  (1829),  1  Rawle  (Pa.), 
886 ;  Sims  v.  Southern  Express  Co.  (1868),  38  Ga.  129 ;  Hoyt 
V.  McNeil  (1868),  13  Minn.  390 ;  Rape  v.  Heaton  (1859),  9 
Wis.  328 ;  Brake  v.  Glover  (1857),  30  Ala.  382 ;  Anderson  v, 
Anderson  (1859),  23  Tex.  639 ;  Carey  v.  Cincinnati,  etc.  R.  R. 
Co.  (1857),  5  Iowa,  357 ;  Whitesides  v.  PooU  (1855),  9  Rich. 
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(8.  G)  68;  Thyhr  y.  Boardman  (1858),  25  Vt  581 ;  Newim 
y.  Oooke  (1849),  10  Ark.  169 ;  MiUer  v.  Avery  (1848),  2  Barb. 
(N.  Y.)  Ch.  582 ;  Andermm  ▼.  Foiger  (1856),  11  La.  Ad.  269 ; 
De  Soiry  y.  De  LaiMre  (1807),  2  H.  &  J.  (Md.)191 ;  JUamm  v. 
Wa$k  (1822),  I  UL  16 ;  Boggs  y.  Beed  (1819),  5  Mart  (La.) 
678. 

Where  a  new  State  has  been  erected  from  an  older  one,  or 
the  territory  eompoeing  a  State  formerly  belonged  to  a  for- 
eign power,  an  exception  is  made  as  to  foreign  laws ;  thoee 
in  force  before  the  separation  or  acquirement  of  the  territory 
by  the  United  States,  are  judicially  noticed  by  the  Courts 
within  the  States  thus  formed.  Accordingly,  the  Supreme 
Courts  of  Louisiana  and  Missouri,  and  the  Supreme  Court 
of  the  United  States,  take  judicial  notice  of  the  Spanish  laws 
prevailing  in  the  then  territory  of  Louisiana,  before  the  ces- 
sion to  the  United  States:  Piquet  y.  Ptquet  (1865),  17  La. 
An.  204;  Chateau  v.  Pierre  (1845),  9  Mo.  8;  OU  ▼.  Soviwrd 
(1846),  Id.  581 ;  U.  S.  v.  Tumjer  (1850),  11  How.  (52  U.  S.) 
668.  And  the  same  is  true  of  the  laws  in  force  in  California 
and  the  Territories  acquired  from  Mexico :  Payne  ▼•  Tread- 
wdl  (I860),  16  Cal.  220 ;  Botddin  y.  Phelps  (U.  S.  C.  C.  N. 
Dist  CaL  1887),  80  Fed.  Rep.  547.  For  the  reason  stated  the 
Supreme  Courts  of  Indiana  and  Kentucky  recognize  certain 
statutes  of  the  State  of  Virginia :  Henthom  y.  Doe  (1822),  1 
Blackf.  (Ind.)  157 ;  JMano  v.  Jopling  (1822),1  LitteU  (Kj.\\\l, 
417.  In  Tennessee,  certain  statutes  of  North  Carolina:  Sie- 
vena  y.  Bomar  (1848),  9  Humph.  (Tenn.)  546 ;  Green  v.  Ooodatt 
(1860),  1  Cold.  (Tenn.)  404 ;  WUsm  v.  SmUh  (1825),  5  Yerg. 
(Tenn.)  879.  On  the  proof  of  a  foreign  law,  by  the  parol  tes- 
timony of  experts  the  jury  must  determine  the  existence  of, 
and  what  that  law  is,  but  the  question  of  its  construction  and 
effect  is  for  the  Court  alone :  Kline  v.  Baker  (1868),  99  Mass. 
258 ;  Hdman  y.  King  (1844),  7  Met  (Mass.)  884 ;  Story's 
Conflict  of  Laws,  §  688 ;  Pickard  v.  Bailey  (1852),  26  K  H. 
152.  Where  on  its  fisice  a  contract  or  other  matter  in  dispute 
is  to  be  govern^  by  a  foreign  law,  and  no  proof  of  the  law  is 
made,  and  it  is  not  such  as  to  be  judicially  noticed,  the  adjudi- 
cating tribunal  will  proceed  upon  the  basis  of  its  own  laws, 
not  being  informed  in  what  respect  the  foreign  law  differs ; 
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or  presaming,  within  certain  restrictiona,  that  it  is  identical. 
Thas,  as  a  general  rule,  it  is  presnmed  that  the  cominon  law 
prevails  in  each  of  the  United  States :  Monroe  v.  Douglass 
(1851),  5  K  Y.  447 ;  Whitford  v.  Panama  Eailroad  Co.  (1861), 
28  Id.  465 ;  Copley  v.  Sandford  (1847),  2  La.  An.  885 ;  liape 
V.  HeaUmj  supra ;  Whart  on  Ev.,  §  814 ;  and  that  the 
common  law  is  similarly  in  force  in  each  State:  Wilson  ▼. 
Cockrdl  (1848),  8  Mo.  1 ;  Hoaghialing  v.  Batt  (1858),  19  Id. 
84 ;  BiUingdy  v.  Dean  (1858),  11  Ind.  881. 

Champerty,  being  an  offence  at  common  law,  it  is  pre- 
sumed, the  contrary  not  appearing,  to  be  against  the  law  of 
another  State :  Thurston  v.  Pereival  (1828),  1  Pick.  (Mass.) 
415.  As  in  Massachusetts,  the  giving  of  a  promissory  note  is 
evidence  of  the  payment  of  a  pre-existing  debt,  the  law  will 
be  presnmed  the  same  in  Maine :  My  v.  James  (1877),  128 
Mass.  86.  If  a  contract  made  with  reference  to  foreign  laws 
and  to  be  governed  thereby,  would  be  void  or  illegal  by  the 
law  of  the  forum,  the  Court  will  not,  for  the  mere  purpose  of 
defeating  the  contract,  presume  the  foreign  law  to  be  the 
Bame ;  on  the  contrary,  in  the  absence  of  proof,  it  will  un* 
derstand  the  contract  to  be  valid  by  the  foreign  law :  Bishop 
on  Mar.  &  Div.,  §  412 ;  Whart  on  Ev.,  §§  814, 1250 ;  Jones 
V.  Bdmer  (1844),  1  Doug.  (Mich.)  879.  Where  the  defence  is 
usury,  and  the  contract  would  be  usurious  under  the  domestic 
law,  the  Court  will  not  presume  the  lex  loci  contractus  is  iden- 
tical and  so  overthrow  the  contract :  for  the  burden  of  prov- 
ing the  foreign  law  is  on  the  defendant  to  establish  his 
defence :  .Champion  v.  Kille  (1868),  15  N.  J.  Eq.  476  ;  Cutler 
V.  Wright  (1860),  22  N.  Y.  472 ;  Davis  v.  Bowling  (1854),  19 
Mo.  651. 

E.  W.  Metcalfe.  . 

linooln,  Neb. 

(To  be  oontinaed.) 
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STATUTES  RELATING  TO  TELEPHONE 

COMPANIES. 

(ContliiMd.) 

MiNNKSOTA  repealed  the  Act  of  1881  (Gen.  Laws,  extm 
aeeeion,  chap.  68 ;  note  to  p.  215,  vol.  2,  Gen.  Stat  1889)  bj 
an  Act,  approved  March  8, 1887  (chap.  188,  Gen.  Laws,  p. 
225 ;  Geo.  Stat  toL  2,  p.  217),  providing— 


BioTMMi  1.  BMJh  and  drerjr  telephoiM  oonipMqr,  MtpormtioB,  or 
pwta«Bhip  or  penon,  owning  or  operating,  or  whieh  ihaU  heroaftor  own  or 
operate,  within  thii  Slate,  for  hire  or  oompenaation,  anj  telephone  or  tel»> 
phone  line  or  llnea,  the  rate  and  manner  of  the  taxation  of  whieh  fbr  anj  pnr- 
pooe,  haa  not  heen  ixed  or  preaodhed  hf  tpeoial  oharter  grantii^  aneh  fran- 
ehiae,  ahaU  on  or  beiwe  theftnt  daj  of  Pebraaiy,  one  thonaand  eight  hnndiad 
and  eightj-eight,  and  annuaUj  thereafter,  on  or  before  the  ftnt  da j  of  F^br«- 
ar7  in  each  jear  paj  into  the  treasury  of  this  State  two  per  centum  of  the 
grooi  eamingi  of  said  eompanj,  corporation,  asaoeiation,  partnership,  or  person, 
earned  npon  the  hoalneaB  done  whoUj  In  the  State,  daring  the  year  ending 
npen  the  ftnt  daj  of  Jnlj,  Immediatelj  pteoeding  the  dajr  npon  whieh  pi^inunt 
ahaU  be  asade  as  aforeaaid,  which  pajment  shall  be  asade  in  lien  of,  and  in 
fall  pajment  of,  all  tazea  and  assessments  of  erery  description,  leried  npon 
or  payable  Vt  Mid  company,  corporation,  association,  partnership,  or  person, 
>y  Tirtne  of  aqy  law  of  this  State,  npon  all  personal  property,  righta,  prir- 
il^gea,  Immnnitisa,  or  franehises,  owned  and  nsed  hf  said  company,  corpora" 
tion,  aasooiatioa,  partnership,  or  penon,  In  the  operation  and  manageoMBt  of 
its,  their,  or  his  business,  within  this  SUte :  Prmnded,  Aoimmt,  that  any  and 
aU  sums  of  money  which  may  be  paid  out  by  such  company,  corporation, 
association,  partnership,  or  person,  as  royalties,  upon  patented  artlelca  naed  in 
said  buainesa,  shall  be  deducted  from  the  groas  receipta,  and  the  two  per  csnlmi 
shaU  be  leried  only  upon  the  balance  of  such  gross  receipts,  aftw  the  aald 
amount  so  paid  as  n^alty  shall  have  been  deducted. 

SacnoH  2.  For  the  purpose  of  ascertaining  the  groas  earnings  aforesaid,  each 
and  CTory  such  telephone  company,  corporation,  association,  partnership,  or 
person,  doing  business  in  this  State  as  aforesaid,  shall,  on  or  before  the  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-aeren,  and  annually  thereafter,  on  or  before  the  first  day  of  September 
of  each  and  erery  year,  make  and  transmit  to  the  State  Auditor  of  the  State  of 
Minnesota,  in  his  ofioe  at  the  Capitol  at  St.  Paul,  a  Ml  and  true  report  and 
statement  under  oath  of  the  proper  officers  of  said  company,  oorporation,  asso- 
ciation, partnership,  or  of  said  person,  of  their  said  business  aa  it  eziated  on 
the  fixst  day  of  July,  immediately  preceding  the  making  of  such  report, 
spediying:— 

/tnf.  The  gross  receipts  on  all  business  done  wholly  within  this  State, 
during  the  year  ending  immediately  preceding  said  first  day  of  July. 
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Seconds  All  Bums  of  money  ptld  oat  during  laid  jrear,  m  rojaltlM,  upon 
all  patented  articles  or  inBtnunents  need  bj  Mud  company,  oorporation,  aaao- 
ciation,  partnership,  or  person. 

SacTioar  3.  The  property,  books,  records  (accounts),  papers,  and  proceed- 
ings, so  far  as  they  relate  to  the  condition,  operation,  or  management  of 
said  telephone  companies,  corporations,  associations,  partnerships,  or  per- 
sons, shall,  at  all  times  daring  basineas  hoars,  be  subject  to  the  examination 
and  inspection  of  the  said  State  Auditor,  and  he  shall  have  power  to  examine, 
under  oath  or  alBrmation,  each  and  all  directors,  oficers,  managers,  agents, 
and  employ^,  of  any  such  telephone  company,  corporation,  association,  part- 
nership, or  other  persons,  concerning  any  matter  relating  to  the  subject  of 
such  report. 

Sbctiox  4.  Erery  telephone  company,  association,  corporation,  partnership, 
or  pen<on,  or  any  of  their,  its,  or  his  oficers  or  managing  agents,  who  shall 
wilfully  neglect  or  refuse  to  make,  or  furnish,  any  report  required  in  this  Act, 
at  the  time  herein  required,  or  who  shall  wilfully  or  unlawfully  hinder,  delay  or 
obstruct  said  State  Auditor  in  the  discharge  of  his  duties  hereby  imposed  upon 
him,  shall  forfeit  and  pay  a  sum  of  not  less  than  two  hundred  dollars,  nor 
more  than  fire  hundred  dollars,  for  such  offence,  to  be  recovered  in  a  civil 
action  upon  complaint  of  said  State  Auditor,  and  in  his  name,  for  the  use  and 
benefit  of  the  State  of  Minnesota ;  and  every  such  telephone  company,  corpo* 
ration,  association,  partnership,  or  person,  and  every  officer,  and  managing 
agent  thereof,  whose  duty  it  may  be  to  make  such  report,  shall  be  liable  to  a 
like  penalty  for  every  period  of  ten  days  it,  he,  or  they  shall  wilfully  neglect 
or  refuse  to  make  such  report,  and  any  person  who  shall,  in  any  affidavit,  re- 
port, statement,  or  examination,  provided  for  or  required  in  this  Act,  inten- 
tionally or  knowingly  swear  fSslsely  to  any  matter  to  which  the  same,  or  either 
of  them,  relate,  shall  be  deemed  to  have  committed  the  crime  of  peijury,  and 
be  panished  accordingly. 

Sbctiox  5.  The  State  Auditor  shall  on  or  before  the  first  day  of  January  of 
each  year  immediately  following  the  filing  of  such  report  or  statement  herein- 
before mentioned,  make  and  file  with  the  State  Treasurer,  a  report  showing 
the  amount  of  taxes  as  payment  due  and  payable  from  each  and  every  such 
company,  association,  corporation,  partnership,  or  person  owning  or  operating 
any  telephone  or  telephone  lines  within  this  State. 

Sbctioh  6.  For  the  purpose  of  securing  to  the  State  the  payment  of  the 
aforesaid  taxes  or  sums,  the  State  shall  have  a  lien  upon  each  and  all  of  the 
telephone  lines  and  instruments  for  or  on  account  of  the  operation  of  which 
such  tax,  Bum,^r  per  centum  shall  become  payable,  which  said  liens  hereby 
created  shall  have  and  take  precedence  of  any  or  all  other  liens,  demands, 
decrees,  and  judgments  upon  or  against  said  property,  or  against  the  party  by 
which  said  tax,  sum,  or  per  centum  shall  be  payable,  and  which  lien  hereby 
created  may  be  enforced  by  the  sale  of  any  such  property  to  which  said  lien 
may  attach,  by  the  State  Treasurer,  in  the  manner  prescribed  by  section  one 
hundred  and  thirty-one  of  chapter  eleven  of  the  General  Statutes  of  eighteen 
hundred  and  seventy-eight,  relating  to  telegraphs,  and  telegraph  companies, 
or  by  other  process  of  law. 

Missouri  provides  at  length,  for  the  formation  and  regula- 
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tioQ  of  telephooe  oompaoiai  (Ber.  Btat  1879,  chap.  21,  art 
v.,  page  167)- 


Sm.874.  Aaj&«mlMrofptfMBt,aoileiitliAiitT«,lwi]i(Stt1iMrflMffBlot]M 
■iMk  of  any  €OPt€mpi«l<d  talepliiMM  or  magnoCle  tokfrapk  oompttgr,  maj  bo 
twiaril  iato  a  oorporatloB,  iir  tho  pvipooo  of  oonatmoliiigi  owning,  op«alinf , 
and  Maintaining  linaa  of  totophooo  or  magnotio  talcgraph,  npon  oonqiljing 
frilli  tho  ftillowing  loqninoMnta :  Wbonoror  atoek,  to  tho  aaMmnt  of  not  leia 
than  twanty  thonaand  doUaia,  ahall  hare  boon  anbaoribod,  lor  tho  porpoao  of 
fDrming  a  tok^graph  oompany,  or  Ito  hnndiad  doUan  iir  tho  pnipoao  of 
ing  a  taiophono  eooftpanj,  tho  anbaoribara  to  aneh  atocfc  ahall  olaot  from 
Hio—oWm  anoh  nnmbor  of  diieoton,  not  leia  than  throo  nor  more  than  thirtoon, 
aa  tMj  BUiJ  datominoi  and  ahall  aororalljr  anbaoribo  artidea  of  aaaodatlon^ 
whUk  ahall  aot  forth  the  naoM  of  tho  oorporation,  the  aooont  of  oapltal  atook 
of  the  ooaqpanjr,  tho  nnmbar  of  direototay  tho  aaaonnt  of  oaoh  ahare  of  atook, 
the  nnniber  and  namea  of  tho  anbaoribara  to  tho  atoek  of  the  oompa^fi  and 
tho  nnadbor  of  aharea  of  atock  taken  bj  oaoh  anbaoriber,  the  loeatlon  of  tho 
prinrtpal  oAoa  or  plaee  of  boaineai  of  the  onnpaiy,  and  tho  namaa  of  Ita 
anthoited  agonta  thereat,  whioh  ahaU  be  Torifiod  hf  the  afldavH  of  at  leaat 
three  of  the  anbaoribara  thoroto,  and  ahall  pa/  Into  the  State  treaaniy,  flftj 
deUan  iir  tho  int  ifly  thooaaad  doUara,  or  leia  of  ita  oapltal  atoek,  and  tho 
tetter  anaiof  tvo  doUara  tor  orofy  addltkmal  ton  tbooaand  doUari  thereof  (aa 
■Buniiil  bgr  Aot  of  April  2, 1865,  Lawa,  pago  95). 

SM.t75.  Thoarticieaof aaeodatlonahallboflledlnthoodtoeof  thoSoeretaiy 
of  Btata,  who  ahall  reoord  and  oaioAilljr  preBorre  tho  aamo  in  hia  oAoa,  and 
therenpoB  the  anbaoribaia,  and  the  ponMina  who  from  time  to  time,  ahall  bo* 
ooaae  alaekholderi  In  aneh  onmpaiy,  and  their  anooeaaon,  ahall  be  a  bodj 
politteandoorporato,  bythenaam  atated  In  aneh  artidei  of  aaaodatlon,  and 
ahall  haro  power  to  eonatmot,  own,  operate,  and  maintain  linea  of  Ui^hfh^m^ 
and  magnotio  telflgraph,  between  anoh  polnta  aa  th^  may,  from  tfane  to  time, 
determine,  and  to  auke  aneh  reaionable  ehargea  tor  the  nao  of  tho  aaam  aa 
th^may  eatabliah  ;  and  ahall  hare  power  to  leaae  or  attach  to  their  linea, 
other  telephone  or  telegraph  linea,  by  leaae  or  pnrohaae ;  and  meetinga  of  the 
atoekhoidon  or  of  the  direotora  of  anoh  oorporation  may  be  held  for  the  trana- 
aotion  of  bnalnem,  aa  well  withon|^  aa  within  thia  State.  A  copy  of  the  arti- 
elea  of  aaaodation,  certifled  1^  the  Secretary  of  State,  or  hia  depnty,  under 
the  aeal  of  the  State,  ahall  be  pnma/aeU  eridenoe  of  the  incorporation  of  anoh 
oompai^,  and  of  the  Ibeta  stated  therein.  Any  aneh  company,  though  ita 
board  of  directora,  with  the  oonaont  of  the  persons  holding  the  larger  aaaonnt 
in  Talne  of  the  atook,  shall  hare  power  to  redace  ita  capital  to  any  amount 
not  below  the  actual  coat  of  conatruotion,  and  in  like  manner  and  with  like 
oooaent,  to  increase  the  capital  stock  from  time  to  time,  aa  in  their  Judgment 
amy  be  neceeaary,  net  exceeding  an  aaaonnt,  which,  when  fully  paid  up,  ahall 
be  required  far  tho  businem  of  the  company,  whioh  conaent  ahall  be  obtained 
In  the  manner  preaoribed  by  law. 

Sac.  876.  There  ahall  be  an  annual  eleotlon  of  directors,  to  acnre  tor  tto 
ensuing  year,  notice  of  which,  appointing  the  time  and  place,  shall  be  giTan 
by  tho  direotora  chosen,  aa  proridod  by  law,  tor  the  drat  annual  alaetion,  and 
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tlieraafler  by  their  raooesson  in  ofloe ;  which  notioe  shmll  be  pabliihed,  not 
leas  than  twentj  dAjrs  previoos  thereto,  in  »  newspaper  published  in  the 
oountj,  where  the  principal  office  of  the  companj  shall  be  situated.  The  di- 
rectors shall  hold  their  offices  f6r  one  /ear,  and  until  their  successors  are  duljr 
elected  and  qualified.  Thej  shall  elect  one  of  their  number  to  be  President 
of  the  company,  and  maj  appoint  such  other  officers  and  agents  as  [maj]  be 
prescribed  bgr  the  articles  of  association  or  l^-laws  of  the  companj. 

Sac.  877.  No  person  shall  be  chosen  a  director  who  is  not  a  stockholder, 
owning  stock  absolutely  in  his  own  right  and  qualified  to  vote  at  the  election 
at  which  he  is  chosen,  and  all  elections  for  directors  shall  conform  to  the  re- 
quirements of  law,  goreming  prirate  corporations. 

Sbc.  878.  The  board  of  directors  may  at  any  time,  meet  ibr  the  transaction 
of  business,  upon  a  call  of  tlie  President  of  the  company. 

Sbc.  879.  Companies  organised  under  the  prorisions  of  this  article,  for  the 
purpose  of  constructing  and  maintaining  telephone  or  magnetic  telegraph  lines, 
are  authorized  to  set  their  poles,  piers,  abutments,  wires  and  other  fixtures, 
along,  and  across  any  of  the  public  roads,  streets  and  waters  of  this  State,  in 
such  manner  as  not  to  incommode  the  public,  in  the  use  of  such  roads,  streets 
and  waters. 

Ssc.  880.  Such  companies  are  also  authorised  to  enter  upon  any  land 
whether  owned  by  private  persons,  in  fee,  or  in  any  less  estate,  or  by  any  cor- 
poration, whether  soquired  by  purchase  or  by  Tirtue  of  any  provision  in  the 
charter  of  such  corporation,  for  the  purpose  of  making  preliminary  surreys 
and  examinations  with  a  view  to  the  erection  of  any  telephone  or  telegraph 
lines,  and,  from  time  to  time,  to  appropriate  so  much  of  said  lands  as  may  be 
necessary,  to  erect  such  poles,  piers,  abutments,  wires  and  other  necessary 
fixtures  for  a  telephone  or  magnetic  telegraph,  and  to  make  such  changes  of 
location  of  any  part  of  said  lines,  as  may,  fhmi  time  to  time,  be  deemed  necea* 
sary,  and  shall  have  a  right  of  access  to  construct  said  line,  and,  when  erected, 
from  time  to  time,  as  may  be  required,  to  repair  the  same ;  and  may  proceed 
to  obtain  the  right  of  way,  and  to  condenm  said  lands  in  the  manner  provided 
by  law. 

Sec.  881.  No  company  shall  have  power  to  contract  with  any  owner  of  land, 
for  the  right  to  erect  or  maintain  a  telephone  or  telegraph  line  over  his  lands, 
to  the  exclusion  of  the  lines  of  other  companies  organised  under  the  provisions 
of  this  article. 

8ec.  882.  Any  company,  incorporated  as  herein  provided,  may  contract, 
own,  use,  and  maintain  any  line  or  lines  of  telephone  or  magnetic  telegraph, 
whether  wholly  within  or  wholly,  or  partly,  beyond  the  limits  of  this  State, 
ina  shall  have  power  to  lease  or  attach  to  the  line  or  lines  of  such  company, 
othor  telephone  or  telegraph  lines,  by  lease  or  purchase,  and  may  join  with 
any  other  corporation  or  association  in  constructing,  leasing,  owning,  using  or 
maintaining  their  line  or  lines,  upon  such  ttrms  as  may  be  agreed  upon 
between  the  directors  or  managers  of  the  respective  corporations,  and  may  own 
and  hold  any  interest  in  such  line  or  lines,  or  become  lessees  thereof,  on  such 
terms  as  the  respective  corporations  may  agree. 

Sic.  883.   It  ahall  be  the  duty  of  every  telephone  or  telegraph  company, 
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fnoorpoffttltd  or  vninoorponted,  opttrating  an j  telephone  or  telegrapbio  line  in 
Ukii  fltatOy  to  rooaiTe  ditpfttohes  from  and  for  other  telephone  or  telegraph  linet, 
and  from  or  iir  kdj  iadiTidoal,  and  npon  pajment  or  tender  of  their  nioal 
ehargee  te  tranamittinf  diipatohea,  aa  eatabUahed  bj  the  rolea  and  regnla- 
tlona  of  sooh  telephone  or  telegraph  line,  to  tranamit  the  eame  with  impar- 
Hali^  and  good  ikith,  under  a  penaltj  of  one  hundred  dollars  for  every 
negieot  or  leAiaal  io  to  do,  to  be  reoovered,  with  oosta  of  suit,  bj  civil  action, 
for  tiio  beneAt  of  the  penon  or  peraona  or  company  sending  or  desiring  to  send 
anch  dfapatoh. 
.  Sao.  884.  Where  the  person  sending  the  dispatch  desires  to  hare  it  forwarded 
orer  the  linea  of  other  telephone  or  telegraph  companiea,  whose  termini  are 
TCspeotirelj  within  the  limits  of  the  usual  delivery  of  such  companies,  to  the 
place  of  final  deatination,  and  shall  tender  to  the  first  oompanj  the  amount  of 
the  nanal  charges  for  the  dispatch  to  the  place  of  final  deliveiy,  it  shall  be  the 
du^  of  the  company  to  receive  the  same,  and,  without  delaying  the  dispatdi, 
to  pay  to  the  succeeding  line  the  necessary  ohaiges  for  the  remaining  distance, 
and  it  ahall  be  the  duty  of  the  succeeding  line  or  lines  to  accept  the  same,  and 
forward  the  diapatch  in  the  same  manner  as  if  the  person  sending  the  same 
had  applied  to  the  agent  or  operator  of  such  line  or  lines  in  person,  and  paid 
to  hfan  the  usual  chargea ;  and  for  omitting  so  to  do,  the  company  or  companiea 
owning  or  operating  such  line  or  lines  shall  severally  be  liable  to  the  penalty 
prescribed  in  section  eight  hundred  and  eighty-three. 

Bao.  886.  Im  all  cases  where  application  is  made  to  any  telephone  or  tele- 
graph company,  or  the  operator,  agent,  clerk  or  servant  thereof,  to  send  a 
diapatch,  it  shall  be  the  duty  of  such  operator,  agent,  clerk  or  servant  who 
■my  receive  dispatches  at  that  station,  plainly  to  inform  the  applicant,  and  if 
requited  l^  him,  to  write  upon  the  dispatch,  that  the  line  is  not  in  working 
osdsr,  or  that  the  dispatches  already  on  hand  for  transmission  will  occupy  the 
tima,  so  that  th^  dispatch  offered  cannot  be  tranamitted  within  the  time 
required,  if  the  fiMsts  be  so ;  and  for  omitting  so  to  do,  or  for  intentionally  giv- 
ing folae  information  to  the  applicant,  in  relation  to  the  time  within  which  the 
dispatch  offered  may  be  sent,  such  operator,  agent,  clerk  or  servant,  and  the 
oompa^y  by  which  he  ia  employed,  shall  incur  a  like  penalty  as  in  section 
eight  hundred  and  eighty-three. 

Bao.  886.  If  any  oflicer,  manager,  agent  or  operator  of  any  telephone  or  tele- 
graph line,  operating  in  this  Stat^  or  any  other  person,  shall  knowingly  trans- 
mit by  such  telephone  or  telegraph  line,  any  fslse  communication  or  intelligence, 
with  intent  to  injure  any  one,  or  to  speculate  in  any  article  of  merchandise, 
oommeroe  or  trade,  or  with  intent  that  another  may  do  so,  or  sliall  knowinfrly 
send  or  deliver  any  dispatch  that  is  forged  or  not  authorised  by  the  person 
whose  name  purports  to  be  signed  thereto,  shall,  on  conviction  thereof,  in  the 
Court  having  criminal  jurisdiction  in  the  proper  county,  be  liable  to  the  same 
penalty  as  is  provided  in  section  eight  hundred  and  eighty-three. 

8io.  887*  Every  telephone  or  telegraph  company  now  organized,  or  which 
may  hereafter  be  organised,  under  the  laws  of  this  State  shall  be  liable  for 
speolsl  damages  occasioned  by  the  fsilure  or  negligence  of  their  operators  or 
■erraiitai  in  receiving,  oq^ying,  tranamitting  or  delivering  dispatches ;  and  liar 


STATUTES  RBLATING  TO  TBLEPHONBS.        215 

the  disclosure  of  anj  of  the  oontents  of  anj  privftte  dispatches  to  any  person 
other  than  to  him  to  whom  it  was  addressed,  or  to  his  agent,  thejr  shall  he 
liable  to  the  sender  of  the  dispatch  and  to  the  person  to  whom  it  waa  addressed, 
in  the  snm  of  fiftj  dollars  to  each,  recoverable  by  an  action  before  a  Justice  of 
the  peaoe,  and  for  all  special  damages  in  addition  thereto. 

Sec  888.  The  mayor  and  aldermen,  or  board  of  common  council  of  any  city, 
and  the  tmatees  of  any  incorporated  town  through  which  the  lines  of  any  tele- 
phone or  telegraph  company  are  to  paas,  may,  by  ordinance  or  otherwise,  spe- 
cify where  the  posts,  piers,  or  abutmenta  shall  be  located,  the  kind  of  poets 
that  shall  be  used,  the  height  at  which  the  wires  shall  be  run ;  and  such  com- 
pany shall  be  goremed  by  the  regulations  thus  prescribed ;  and  after  the 
erection  of  said  telephone  or  telegraph  lines,  the  said  mayor  and  aldermen, 
or  board  of  conmion  council,  and  the  trustees  of  any  incorporated  town,  shall 
have  power  to  direct  any  alteration  in  the  location  or  erection  of  said  posts, 
piers,  or  abutments,  and  also  in  the  height  at  which  the  wires  shall  run,  hav- 
ing first  given  such  company  or  its  agents  opportunity  to  be  heard  in  regard 
to  such  alteration. 

Bar.  889.  Any  person  who  shall  unlawfully  and  intentionally  injure,  molest 
or  destroy  any  of  the  lines,  posts,  piers,  s hutments,  or  other  material,  or  pro- 
perty, pertaining  to  any  line  of  telephone  or  magnetic  telegraph,  erected  in 
this  State,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  convic- 
tion, be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  Jail  not  exceeding  one  year,  or  by  both  such  fine  and  im- 
prisonment, at  the  discretion  of  the  Court  having  cognisance  thereof. 

Sic.  890.  Any  telegraph  company  now  organised,  or  which  may  hereafter  be 
organised  under  the  laws  of  this  State,  may  at  any  regular  meeting  of  the 
stockholders  thereof,  by  vote  of  persons  holding  a  majority  of  the  shares  of 
the  ^stock  of  such  company,  unite  or  consolidate  with  any  other  company  or 
companies  now  organised,  or  which  may  hereafter  be  organised,  under  the  law* 
of  the  United  States,  or  of  any  StMe  or  Territory,  l^  consent  of  the  company 
with  which  it  may  consolidate  or  unite,  and  such  consolidated  company  so 
formed,  may  hold,  use  and  enjoy  all  the  rights  and  privileges  conferred  1^  the 
laws  of  Missouri  on  companies  separately  organised  under  the  provisions  of 
this  article,  and  be  subject  to  the  same  liabilities. 

Sic.  891.  All  corporations  formed  under  this  article  shall  possess  all  tlis 
powers  and  privileges  granted  to  corporations  bj  article  one  of  this  chapter, 
relating  to  the  general  powers  of  private  corporations,  and  be  subject  to  all 
the  provisions  thereof  except  as  herein  otherwise  provided. 

John  B.  Uhls. 

(To  be  continiied.) 
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RECENT   AMERICAN    DECItlONt. 

Supreme  Court  of  Wxaeormn. 

GILLBTT  9.  LIVERPOOL  AMD  LONDON  AND  OLOBB  INSURANCE 

COMPANY. 

WlMre  A  mortgagee,  under  the  terme  of  hie  mortgage,  took  oat  an  Insnranee 
on  tlie  mortgaged  propertj,  In  the  name  of  the  two  mortgagors,  and  containing  a 
claoBe  that  additional  insoranoe,  obtained  bj  the  insured  shoald  aroid  this 
poUej,  nnleas  the  original  insurer's  ooosent  be  written  on  the  original  policy, 
one  of  the  mortgagors  cannot  take  an  additional  policy  in  his  own  name ;  the 
interests  covered  l^  the  policies  are  identical,  and  the  latter  policy  trans- 
gresses the  condition  of  the  former  policy  and  avoids  it. 

If  the  poli<7  had  been  in  the  name  of  the  mortgagee,  the  difference  In  the 
penon  Insured  would  hare  been  radical  and  controlling,  and  the  additional 
insunuMS  obtained  by  mortgagor  would  not^ve  avoided  the  former  policy. 


Appbal  from  the  Circuit  Court  of  Marathon  County. 

Plaintiff  held  a  mortgage  on  certain  real  estate  of  M.  A. 
York  k  Co.,  a  firm  oonsisting  of  Mrs.  M.  A.  York  and  her 
husband,  Solomon.  The  mortgage  was  given  by  that  firm 
to  secure  an  indebtedness  of  $2000,  which  still  remains  un- 
paid. The  principal  value  of  the  mortgaged  premises  was  in 
a  saw-mill  situated  thereon,  and  certain  machinery  and 
fixtures  therein.  This  mortgage  contained  a  covenant  by  the 
mortgagors  to  keep  the  buildings  on  the  mortgaged  premises 
insured  for  at  least  $2500,  and  tH  assign  the  policies  to  the 
plaintiff  as  collateral  security  for  the  mortgage  debt,  and,  in 
default  thereof,  the  plaintiff  was  authorized  to  effect  such  in- 
surance, the  costs  and  expenses  of  which  to  be  added  to  and 
become  a  part  of  the  mortgage  debt  The  mortgagors  having 
fiiiled  to  obtain  such  iusurance,  the  plaintiff,  on  September  7, 
1888,  procured  from  the  defendant  company  the  policy  in 
suit.  This  policy  insured  M.  A.  York  k  Co.  against  loss  of 
the  insured  property  or  damage  thereto  by  fire,  for  one  year, 
in  the  sum  of  $1000.  It  contained  a  stipulation  that  the  same 
should  be  void  **  if  the  insured  shall  have,  or  shall  hereafter 
make,  any  other  insurance  on  the  property  hereby  insured,  or 
any  part  thereof,  without  the  consent  of  the  company  written 
hereon.'*  It  permitted  $2000  total  concurrent  insurance,  and 
provided,  *Moss,  if  any,  under  this  policy,  payable  to  J. 
D.  Qillett,  Esq.,  as  his  interest  may  appear."    In  March, 
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1884,  Mrs.  York,  without  the  consent  of  the  defendant  com- 
pany, procured  further  insurance  on  substantially  the  same 
property,  in  several  other  insurance  companies,  amounting  in 
the  aggregate  to  $4000*  August  16, 1884,  the  insured  property 
was  destroyed  by  fire.  In  November,  1884,  plain tifl' furnished 
defendant  company  with  proofs  of  such  loss,  in  which  such 
insurance  of  $4000,  obtained  by  Mrs.  York,  was  stated.  The 
defendant  refused  to  pay  the  insurance  written  in  the  policy, 
and  the  plaintift*  brought  this  action  to  recover  it  The  fore- 
going facts  were  conclusively  established  by  the  pleadings- and 
the  testimony  on  the  trial,  to  which  further  reference  is  made 
in  the  opinion.  The  circuit  judge  directed  the  jury  to  return 
a  verdict  for  the  defendant,  which  they  accordingly  did.  A 
motion  for  a  new  trial  was  denied,  and  judgment  entered 
for  the  defendant  pursuant  to  the  verdict.  The  plaintiff  ap- 
pealed from  the  judgment. 

Silverthom^  Hurley  ^  Ryan^  for  appellant 

Cate^  JoneSj  ^  Sanborn,  for  appellee. 

Ltok,  J.  Dec  22, 1888.  {After  stating  the  fticts  as  above.) 
To  strengthen  his  security  for  the  mortgage  debt  by  an  insur- 
ance upon  the  mortgaged  property,  two  methods  were  open 
to  the  plaintiff.  He  might  have  taken  a  policy  directly  to 
himself,  insuring  his  mortgage  interest  alone,  if  he  could  find 
an  insurer  willing  to  issue  such  a  policy ;  or  he  could  obtain 
a  policy  running  to  the  mortgagors,  stipulating  that  the  loss, 
if  any,  should  be  paid  to  him  as  his  interest  should  appear. 
Perhaps  such  a  policy  would  not  be  an  insurance  of  the  mort- 
gage interest,  as  such,  but  probably  would  cover  such  interest. 
Either  mode  would  protect  the  plaintiff's  security  under  his 
mortgage,  but  with  this  difference:  had  the  policy  run  to 
himself  alone,  insuring  only  his  mortgage  interest,  it  would 
not  be  defeated  by  an  unauthorized  insurance  upon  the  same 
pn)i»erty,  obtained  by  the  mortgagors,  while  a  policy  running 
to  the  mortgagors,  insuring  the  property  generally  (as  in 
the  present  case),  would  be  defeated  by  such  unauthorized 
insurance. 

The  plaintiff  did  not  stipulate  with  the  agent  of  the  de- 
fendant company,  Mr.  Huntington,  for  a  policy  to  himself, 
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iDBoring  only  his  mortgage  interest  The  only  testimony  on 
the  sabject  was  given  by  the  plaintiff  himselfy  and  is  as  fol« 
lows :  **  I  applied  to  Mr.  Huntington  for  the  insurance  on 
this  property  after  the  mortgage  was  executed.  I  received 
this  policy  upon  the  application.'*  In  answer  to  the  question 
by  his  own  counsel,  ^  At  the  time  when  you  applied  to  Mr. 
Huntington  for  this  insurance  did  you  state  to  him  what 
interest  you  had  in  the  property?"  he  further  testified :  *^I 
think  I  did  tell  him  that  I  had  a  mortgage  on  the  property, 
and  wanted*  to  insure  my  interest  in  it"  He  further  testi* 
fied  that  he  paid  the  premium  for  such  insurance.  Thus,  it 
is  undisputed  that  the  plaintiff  applied  for  an  insurance  upon 
the  mortgaged  property  to  secure  his  interest  therein  under 
his  mortgage,  without  any  agreement  or  reservation  as  to  its 
form  or  the  stipulations  it  should  contain.  The  agent  issued 
the  policy  in  suit  upon  such  application,  which  gives  the 
plaintiff  the  security  be  desired.  The  plaintiff  accepted  it  as 
a  compliance  with  his  application,  and  held  it  nearly  a  year 
before  the  property  was  burned,  without  making  any  objection 
that  it  did  not  comply  with  the  original  parol  contract  for 
the  insurance.  We  think  it  too  late  for  the  plaintiff  to  be 
now  heard  to  allege  that  the  policy  does  not  contain  the 
terms  of  the  contract  of  insurance  which  the  parties  made, 
even  did  the  testimony  tend  to  show  (which  it  does  not),  that 
a  parol  agreement  was  in  fact  made  to  the  efiect  that  the 
policy  should  issue  to  the  plaintiff,  insuring  the  mortgage 
interest  alone. 

Much  weight  is  given  to  the  argument  of  counsel  for  the 
plaintiff  to  the  fact  that  tbo  plaintiff  paid  the  premium  for 
the  insurance.  But  this  fact  must  be  considered  in  conneo* 
tion  with  the  covenant  in  the  mortgage  that  the  mortgagors 
should  insure  the  property,  and,  fiftiliug  to  do  so,  that  the 
plaintiff  might  insure  the  same,  and  that  the  expense  thereof 
should  be  added  to  and  constitute  a  part  of  the  mortgage 
debt.  So,  when  the  plaintiff  says  he  paid  the  premium  for 
the  insurance,  the  efiect  of  his  testimony  is  that  he  thereby 
increased  the  mortgage  debt  by  the  sum  so  paid.  Moreover, 
the  above  covenant  clearly  contemplates  an  insurance  of  the 
mortgagors'  interest  in  the  property,  which  could  only  be 


QILLETT  V.  LIVERPOOL  AND  L.  &  Q.  INS.  CO.  219 

effected  by  a  policy  running  to  thero.  The  covenant  is 
ample  authority  to  the  plaintilt'  to  insure  the  property  in  their 
names. 

llaving  thus  determined  that  the  plaintiff  is  bound  by  the 
stipulations  in  the  policy  in  suit,  it  necessarily  results  that  the 
obtaining  by  the  mortgagors  of  any  unauthorized  insuraiue 
on  the  same  property  invalidates  the  jK>Iicy,  under  the  stipu- 
lation therein  against  additional  insurance  without  the  eon- 
sent  of  the  defendant  company.  Has  this  stipulation  been 
violated?  Mrs.  York,  one  of  the  owners  of  the  property, 
obtained  policies  in  her  name  alone  in  March,  1884,  on  sub- 
stantially the  same  property,  for  $4000,  without  the  consent 
or  knowledge  of  the  defendant  company.  Nothing  ap]tears 
adverse  to  the  validity  of  such  additional  insurance.  The 
policy  in  suit  permitted  concurrent  insurance  to  the  amount  of 
$2UU0  only.  Had  this  insurance  been  effected  by  M.  A.  York 
k  Co.,  it  would  doubtless  have  defeated  the  polic}'.  It  may 
be  conceded  that  these  policies  for  §4000  insured  only  the 
interest  of  Mrs.  York  in  the  insured  property,  which,  pre- 
sumably, is  one-half  thereof. 

It  is  maintained  by  counsel  for  plaintiff  that,  because  the 
policies  were  obtained  by  and  issued  to  Mrs.  York  alone,  the 
$4000  insurance  is  not  a  breach  of  the  stipulation  against 
other  insurance.  The  rule  invoked  to  support  this  proposi- 
tion is  thus  laid  down  in  2  Wood  on  Ins.  §  377 :  *^  In  order 
to  amount  to  other  insurance,  the  interests  covered  by  the 
policies  must  be  identical."  We  think  such  interests  are 
identical  in  the  present  case.  The  policy  in  suit  insures  the 
interest  of  Mrs.  York  in  the  insured  property,  and  the  ad- 
ditional policies  issued  to  her  insure  the  same  interest.  We 
find  no  established  rule  that  because  Solomon  York's  interest 
in  the  property  was  insured  by  the  policy  in  suit,  and  not  by 
the  $4000  policies,  the  latter  policies  do  not  constitute  double 
insurance.  In  Insurance  Co.  v.  Hulman  (1879),  92  111.  145,  it 
was  held  that  any  unauthorized  insurance  by  a  wife,  violated 
a  stipulation  in  a  former  policy  on  the  same  property,  issued 
to  her  and  her  husband.  Such  we  think  the  law.  Several 
distinctions  between  the  Illinois  case  and  the  one  under  con- 
sideration are  noted  by  counsel,  some  of  which  are  real  and 
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■ome  are  not,  Uot  we  think  these  do  not  ftffect  the  applicabil- 
ity of  the  mle,  there  laid  down,  to  this  case.  The  case  of 
Insurance  Oo.  v.  Foster  (1878),  90  HI.  121,  is  lelied  upon  as 
holding  a  different  rale.  The  case  is  this:  Foster  held  a 
mortgage  on  certain  property,  execated  by  B.  He  obtained 
an  insarance  upon  the  property,  paid  the  premiam,  and, 
without  the  knowledge  or  authority  of  B.,  took  a  policy  in 
their  joint  names;  the  policy  containing  the  usual  stipulation 
as  regards  other  insurance.  B.  had  obtained  another  insur- 
ance  in  violation  of  the  stipulation.  The  Court  held  that, 
under  the  circumstances,  the  insurance  was  solely  for  F.'s 
benefit,  and  that  the  policy  was  not  invalidated  by  such  act 
of  B.  The  difference  between  the  two  cases  is,  the  policy  in 
the  Illinois  case  ran  to  Foster,  the  mortgagee,  and,  in  legal 
effect,  as  the  Court  held,  to  him  alone,  while  here  the  policy 
rans  to  the  mortgagors  alone.  This  difference  is  radical  and 
controlling,  and  calls  for  the  application  in  this  case  of  a  dil^ 
ferent  rale  of  law.  Another  case,  much  relied  upon  by 
counsel  for  the  plaintiff,  may  properly  be  noticed  in  this  con- 
nection. It  is  that  of  Pitney  v.  Insurance  Co.  (1876),  65  N. 
Y.  6.  Norman  and  Qeorge  N.  Pitney  were  joint  owners  of 
the  insured  property,  which  was  a  quantity  of  wool.  Nor- 
man  obtained  a  policy  in  his  own  name.  Afterwards  he  told 
the  agent  that  he  bad  forgotten  to  mention  the  interest  of 
Gtoorge,  and  his  intention  to  have  that  interest  insured.  The 
agent  attempted  to  accomplish  that  purpose  by  inserting  in 
the  policy  these  words:  ^  In  case  of  loss,  if  any,  one-half  pay- 
able to  Gteorge  N.  Pitney,  as  his  interest  may  appear." 
Under  the  circumstances,  it  was  held  that  the  interest  of 
Gtoorge  N.  in  the  wool  was  covered  by  the  policy.  That  case 
does  not  hold  that  a  breach  of  covenant  against  further  insur> 
ance  would  not  have  resulted,  had  either  of  the  owners  of  the 
wool  insured  his  interest  therein  in  his  own  name  without 
the  consent  of  the  company.  Hence  the  case  is  not  in  point 
heie.  That  case  was  decided  by  a  bare  majority  of  the  com* 
mission  of  appeals :  Lott,  Ch.  C,  and  Earl,  C,  dissenting. 
We  should  hesitate  to  indorse  all  the  doctrines  there  asserted 
without  further  examination. 
We  conclude  that  the  policy  in  suit  was  invalidated  by  the 
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unaathorized  iuBamnce  obtained  by  Mrs.  York,  and  bence 
that  the  Coart  properly  directed  a  verdict  for  the  defendant. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


It  is  mufteoeuarj  to  cite  Mithori- 
Mm  to  the  propoeitkni,  that  *  condi- 
tion in  A  policj,  prohibiting  the  in- 
tared  from  inenring  the  seme  propert j 
in  Another  oompAny,  or  limiting  the 
smonnt  of  insonuice  which  mMj  be 
obtAined  elsewhere,  is  TAlid.  And  ii 
is  equAUj  well  settled,  thst  A  subee- 
qnent  insurer  mAj  reUeve  itself  from 
lislnlitj,  l^AstipnlAtionin  its  polioj, 
if  there  is  existing  insarsnoe,  whioh 
is  not  disclosed  And  Assented  to. 

Rmle  of  eomttrmcikm, — Conditions  in 
oontrActs  which  provide  for  a  forfeit- 
Bie,  Are  not  looked  upon  with  &Tor| 
especiAll J  when  there  hss  been  a  per- 
fomiAnoe  bjr  one  of  the  pArties.  But 
the  seme  degree  of  JeAloosy  is  not  en- 
tertAined  hj  All  the  Courts,  of  the 
condition  prohibiting  other  insarsnce, 
AS  of  most  of  the  conditions  which 
mske  the  modem  insarsnce  policy 
such  a  prolix  snd  oomplicAted  instru- 
ment* This  distinction  rests  on  the 
ground  thAt  the  condition  is  a  reeson- 
Able  one,  a  protection  AgAinst  frAud, 
And  in  support  of  a  sound  pnblio 
policy :  Twmtr  r.  Meridian  Co.  (1883), 
U.  8.  C.  Ct.,  D.  R.  I.,  16  Fed.  Repr. 
454.  Being  a  known  pArt  of  the  con- 
tract, the  condition  will  receive  a  fsir 
And  ressonsble  interpretAtion,  Accord- 
ing to  the  terms  snd  obvious  import 
of  the  lAOgUAge  used:  Carpenter  ▼. 
Boridenee  Co.  (1842),  16  Pet.  (41  U. 
8.)  495,  512.  A  preciselj  litersl  or 
inflexiblj  stringent  interpretstion 
sgAinst  the  insurer,  would  often  be 
inconsistent  with  public  poUqy,  res- 
ion  And  Justice,  And  not  required  bjr 
the  wise  mAxim  thAt  Ambiguities 
should  be  construed  most  stronglj 
sgainst  the  party  who  fnumed  tlio  in- 
ftrument  in  which  thej  Are    used: 


Manhattan  Co.  r.  Stein  (1869),  5  Bush 
(Ky.).  652.  But  it  will  fullj  sppesr 
in  the  course  of  this  note,  thst  this 
view  is  not  sstisfsctorj  to  some  Courts. 
For  the  present,  let  it  sufflce  to  observe 
thAt  the  rule  ststed,  does  not  Apply  if 
there  is  Any  unoertAinty  in  the  Iau- 
guAge  used.  Ambiguous  stipnlstions, 
prohibiting  other  insursnce.  Are  re- 
strictions on  the  right  of  the  insured 
to  redress  sgAinst  the  insurer.  They 
impose  A  burden  on  the  insured,  lor 
the  insurer's  benefit,  And  must  there- 
fore be  strictly  construed :  Warwick  v. 
Monmouth  County  Mut.  Co.  (1882),  44 
N.  J.  L.  83.  The  oommon-lsw  rule  of 
strict  construction  in  regsrd  to  Ibr- 
feiture.  Is  wholesome  snd  sound. 
'*  PArties  msy  contrAct  very  much  as 
they  choose,  so  long  as  they  keep 
within  the  Iaw  ;  And  it  niAy  be  As- 
sumed there  is  some  resson  for  esch 
condition  Adopted.  But  there  is  grest 
hArdship,  in  Allowing  pArties  to  keep 
money  which  they  hsve  not  fkirly 
cAmed,  And  grent  wrong,  in  fSsvoring 
blind  conditions,  or  those  which  psr* 
ties  do  not  fully  understAnd,  where 
they  Are  not  in  ActuAl  fsult.  A  dose 
construction  is  the  only  Just  one:" 
Weetcheater  Co,  v.  EarU  (1876),  33 
Mich.  143. 

A  condition  in  a  policy,  limiting  the 
Amount  for  which  the  defendAnt  should 
be  liable,  expressed  that  every  person 
"  insuring,"  was  required  to  give  no- 
tice of  any  other  Insuranoe  *'  effected." 
This  was  held  to  include  subsequent, 
as  well  as  prior  insurance  :  Warunde  v. 
Monmouth  County  Mut.  Co.^  eupra,  A 
requirement  that  notice  shall  be  given 
"of  any  insurance  made,"  applies  to 
subsequent  as  well  as  prior  insurance. 
The  Judge  who  wrote  the  opinion  in 
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Ilik  cue  Indtoaled  thai  hit  ooiiTio- 
tkm  mm  oOierwiM ;  the  raling  mm 
made  in  d«fereiioe  to  ftnthoritjTy  it 
hATing  bean  to  held  in  Banu  ▼.  Olio 
Cb.  (1832),  5  Ohio,  466 ;  iStaoty  t. 
FraMm  Cb.  (1841),  2  W.  &  8.  (Pa.)> 
506,  647.  It  WM  oxprwed  that  the 
polioj  "shall  become  Toid,  if  anj 
other  ineoranoe  be  made,  whibh,  to- 
gether with  thia  insoranoe,  shall  ez- 
eeed,"  etc.  Thia  related  to  snbee- 
qnent  inanranoe  only :  Mmnmi  r.  At- 
/of  Cb.  (1856),  14  N.  T.  79.  The  other 
inanranoe  eontemplated  hj  the  nsnal 
condition,  ia  inanranoe  effected  in  an- 
other company,  after  the  poli<7  issued, 
or  if  prerional/  eadsting,  not  then 
known  to  the  insured.  Insurance 
which  is  disdoeed  bj  the  application 
ia  not  within  the  reason  of  the  condi- 
tion :  Leekwood  t.  likkOeiex  Mm.  Co. 
(1880),  47  Conn.  553. 

Plaintiff  warranted  that  his  title  to 
the  property  insured  was  derived  i^Mn 
a  contract,  and  in  reply  to  the  qnea- 
tion,  "Ikow  much  insured  in  other 
companieaf" answered*' none.'*  Thia 
waa  interpreted  to  mean  that  plaintiff 
had  no  insurance  in  other  companiea. 
The  qnestion  waa  not  meant  to  elicit 
information  concerning  insurance  by 
another,  aa  plaintilPs  vendor :  J^ffragme 
T.  HcUemi  P.  Cb.  (1877),  69  N.  T. 
128. 

Who  i$  lis  tsMrsilf— The  policy  waa 
to  the  owner  of  the  property,  and  pro^ 
hibited  other  insurance  ''on  the  in- 
terest hereby  insured."  The  property 
waa  seised  at  the  instance  of  credi- 
tors, and  the  offlcer  who  had  the  cus- 
tody of  it,  insured  It  for  their  benefit. 
The  insurance  so  effected,  was  not 
prohibited :  Marigny  r.  Home  Mut.  Co, 
(1858),  13  La.  An.  338.  A  warranty 
of  no  other  insurance,  made  by  the 
conaignor  of  a  ressel,  who  had  ob- 
tained insurance  on  ita  freight,  is  not 
broken  because  the  consignee,  who  has 
accepted  a  draft  against  such  freight. 


without  the  knowledge  nf  the  em- 
signor,  nukes  an  inanranoe  thereon : 
WiUiami  ▼.  Cnmsemt  Mut.  Cb.  (1860), 
15  La.  An.  65. 

A  poli<7  to  a  mortgagor,  contained 
authority  for  an  assignment  of  it  to  a 
person  named,  who  waa  in  foct  mort- 
gagee of  the  property,  but  was  not  so 
described.  The  mortgagor  obtained 
another  policy  subsequently,  which 
was  to  be  roid,  if  prior  insurance  ex- 
isted by  the  insured  on  the  property 
thereby  insured.  The  first  poli<7'  waa 
nerer  in  foot  assigned,  but  thia  waa 
considaed  immaterial,  and  it  waa 
ruled  that  it  covered  the  interest  of 
the  mortgagor,  and  the  second  policy, 
not  containing  the  required  conaent, 
waa  Toid :  Carpenter  t.  IHwidemoB  Cb., 
mipra,  A  policy  to  mortgagors,  the 
loss  being  payable  to  their  mortgagee, 
insures  the  former  only,  and  a  sub- 
sequent policy,  obtained  contrary  to 
its  conditions,  by  one  of  the  mortga- 
gon,  avoids  it :  (^(nMafa/  Cb.  r.  A/- 
flUR  (1879),  92  III.  145 ;  Friemtmedatf 
T.  Watertomn  Co.  (1879),  9  Biss.  U.  8. 
C.  Ct.,  N.  D.  m.  167 ;  Lia$  t.  Roger 
WWiamt  Co.  (1880),  U.  8.  G.  Ct.  D. 
N.  H. ;  8  Fed.  Repr.  187. 

An  equitable  mortgagor,  who  in- 
sures the  whole  property  under  au- 
thority from  the  mortgagee,  is  within 
the  condition,  prohibiting  other  insur- 
ance by  the  insured.  The  Court  ob- 
served :  It  is  the  thing,  and  not  any 
particular  form  of  doing  it,  which  is 
guarded  against,  and  that  thing  is 
such  subsequent  insurance  on  the  pro- 
perty as  would  lessen  the  interest  of 
the  insured  in  its  preservation ;  and 
this  includes  all  subsequent  insurance 
which,  when  recovered,  will  go  to  the 
benefit  of  the  insured  in  the  first 
policy.  And  so,  if  the  mortgagee 
did  in  (kct,  cover  hia  own  special  in- 
terest as  mortgagee,  and  the  mortga- 
gor agreed  to  pay  the  expense  of  ob- 
taining the  insuranoe,  then,  although 
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Ihe  nortgagm  wovid  har^  a  lien  om 
the  intimiioe  wooitj  as  seeiiritj  for 
kia  debt,  jet  the  mortgagor  eould 
flompel  Ita  appUeatkni  to  the  paj- 
aeDt  of  hia  debt,  and  anj  aorploa 
wooLd  belong  to  him.  Henoe  lafaM- 
qnent  inanranee  obtained  bj  the  mort- 
gagor, laeffeeted  bj  the insored :  A^ 
hnok  T.  iLaiMaa  O.  (1852),  1  Cut. 
(U.  8.  C.  Ct.)  193,  JOl.  And  M  a 
poli^  to  a  mortgagor,  aaaigned  bj 
him  to  the  mortgagee,  la  avoided  bgr 
one  anbaeqaentlj  obtained  hf  the 
pnrehaaer  of  the  mortgagor*!  righta : 
HaMvfip  T.  Fmwme  Mwi.  Co.  (1879), 
62  Vt.  123. 

If  tliere  la  no  agreement  between 
the  mortgagor  and  the  mortgagee 
wherebj  the  former  waa  to  be  inter- 
eated  in  a  poli^  obtained  bj  the  lat- 
ter, a  preriooa  pcdioj  to  the  mortgagor 
it  not  aTolded  bj  one  in  the  mortg^ 
gee'e  CaTor :  GmuH  t.  Nim  HompMrt 
CV.,  Sop.  Ct.  Mioh.,  1887.  A  poliej 
obtained  bj  a  mortgagee  In  fkTor  of 
the  mortgagor,  withoat  the  knowledge 
of  the  latter,  does  not  aroid  one  pio- 
enred  bj  the  mortgagor,  without  no- 
tice to  the  inanrer  of  the  former: 
NuhoU  T.  Fkgmt  Mwi.  Cb.*(1861),  1 
Allen  (Mass.)  63.  Insnranoe  npon  a 
mortgagor's  interest  does  not  defeat  a 
snbseqnent  polloj  on  the  same  pro- 
perty, in  Caror  of  the  mortgagee  and 
the  mortgagor,  the  lorn  being  pa jaMe 
to  the  former,  and  the  latter  not  being 
aware  of  the  existence  of  the  second 
policy:  WeHdiftitr  Co.  t.  FotUr 
(1878),  90  111.  121.  If  the  mortgar 
gor's  application  for  insurance  notifles 
the  insurer  that  the  property  is  mort- 
gaged, and  that  the  mortgagee  haa  the 
right  to  inaore  It  to  an  amount 
stated,  and  if^  pnnmant  to  such  right, 
without  the  mortgagor's  knowledge, 
the  mortgagee  obtains  a  policy,  it  la  not 
other  insurance:  CarpmUr  r.  Qmd' 
nattai  Co.  (1886),  61  Mioh.  635. 
A  poUi^  upon  property,  the  legal 


title  to  which  waa  In  the  mortgagor's 
assignee,  waa  payable  to  the  mortga- 
gee. Without  the  consent  of  either  of 
these,  the  mortgagor  insured  the  pro- 
perty In  his  own  name  aa  owner. 
Such  policy  did  not  affect  the  first  one. 
It  waa  obtained  by  a  stranger,  on  his 
own  Interest,  and  could  not  be  con- 
trolled or  preTcnted  by  the  mortgagee 
nor  the  mortgagor's  assignee:  Wk^eUr 
T.  Waieriimm  Co.  (1881),  131  Mass.  1. 
The  insurance  waa  for  the  benefit  of 
the  mortgagee  of  the  property,  and  the 
policy  contained  the  usual  prohibition 
against  other  insurance,  but  proTided 
that  no  sale  or  tranafer  of  the  property 
insured  should  affect  the  mortgagee's 
right.  A  second  mortgage  waa  eze- 
ented ;  after  entering,  for  the  purpose 
of  foreclosing,  the  second  mortgagee 
inaured  the  property  without  the  con* 
sent  of  the  first  Insurer.  This  insur^ 
anoedid  not  affect  the  righta  of  the 
first  mortgagee :  Cify  fttf  CaU  Bamk 
T.  Ihuugiwmia  Co.  (1877),  122  Mass. 
165. 

The  mortgagor  waa  inaured,  the 
loss  being  payable  to  the  mortgagee : 
Subaequently  the  mortgagee  insured 
the  same  property,  without  defend- 
ant's knowledge,  the  loss  being  paya- 
ble to  him.  In  reply  to  the  point  that 
this  constituted  double  insurance,  the 
Court  obserres :  ''  The  answer  to  thia 
is  that  the  insured,  the  mortgagor,  did 
not  procure  the  further  insurance, 
that  he  did  not  know  of  it  until  after  the 
loss,  and  that  the  mortgagee  waa  not 
his  agent,  in  any  sense,  to  procure 
such  insurance.  It  la  true  that  the 
mortgage  contained  a  clause,  proTld- 
Ing  that  the  mortgagor  should  keep 
the  mortgaged  buildings  insured,  and 
assign  the  policy  to  the  mortgagee, 
and  that  in  case  of  defeult  on  his  part, 
the  mortgagee  might  procure  such 
insurance  at  his  expense,  and  add  the 
amount  paid  therefor  to  his  mortgage. 
But  that  olauae  oould  not  operate  until 
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th«re  WM  dflAkuU  on  Um  part  of  tho 
flM>rtgagor,  and  he  ooold  be  pat  in  de- 
funlt  onlj  upon  refaeal  or  negleot  to 
proonre  the  insnnnoe,  after  aome  aort 
of  notioe  or  demand.  Beaidea,  the 
BM>rtgagee,  in  procuring  that  inanr- 
anoe,  acted  for  himaelf  and  in  hia  own 
intereet ;  and  hence  hIa  act  in  prooor- 
ing  it,  cannot  be  ao  Ikr  regarded  aa 
the  act  of  the  mortgagor,  aa  to  Tiolate 
the  prohibition  againat  other  inanr- 
ance.  The  mortgagor  did  not  ratiiy 
the  mortgagee*!  act,  ao  aa  to  be  bonnd 
by  it,  in  making  proof  of  the  Ion :" 
TUuM  r.  GUn'g  FalU  Co.  (1880),  81 
N.  Y.  410;  Dortm  t.  /VwdUta  Co. 
(1881),  86  id.  636. 

A  poU<7  to  a  mortgagee,  aa  anoh,  ia 
not  affected  by  an  inaorance  of  the 
mortgagor*a  intereat,  though  it  be  for 
the  benefit  of  the  mortgagee,  if  it  waa 
procnred  without  hia  knowledge  or 
reqneat :  Joknmm  ▼.  North  BHHalk  Co. 
(1872),  1  Holmea  (U.  8.  C.  Ct.)  117. 

Other  inanranoe  by  the  inanred  or 
hia  asaigna,  waa  prohibited.  The  pro- 
hibition did  not  extend  to  an  abaolnte 
pnrehaaer  of  the  property  inanred, 
who  did  not  become  the  aaaignee  of 
the  policy  aooording  to  ita  terma,  nor 
to  one  who  acquired  a  lien  thereon, 
or  other  intereat  by  way  of  mortgage : 
Holbrook  T.  Amerioan  Co,^  oupra. 

Property  coTered  by  a  policy  admit- 
ted to  hare  been  made  on  account  of  an- 
other than  the  insured,  was  asaigned* 
in  trust  for  the  creditors  of  the  party 
beneficially  interested.  The  trustees 
named  in  the  aaaignment,  effected 
other  insurance  without  giring  notice. 
Thia  avoided  the  first  ycMoj :  Loavkt 
T.  Woolem  Co.  (1844),  7  Rob.  (La.) 
351. 

A  policy  to  tenanta  in  common  of 
personal  property  ia  avoided  by  a  sub- 
sequent one,  to  one  of  such  tenants, 
no  mention  being  made  of  the  joint 
ownership :  Hfney  ▼.  (ir/<n'«  Falls  Co. 
(1875),  65  N.  Y.  6 ;  Barridgo  ▼.  Dwd- 


Hmg  Bourn  Co.,  Iowa  Sup.  Ct.,  Ooi. 
1888.  A  part  owner  of  a  Teaael  haa 
no  authority,  by  reaaon  of  auch  own- 
erahip,  to  insure  the  intereata  of  hia 
co-owners ;  hence  a  policy  upon  tho 
whole  Tesael  taken  by  him  in  hia 
name,  without  preTioua  authority  or 
anbaequent  ratification  liy  the  other 
owners,  ia  iuTalid,  except  aa  to  the 
intereat  of  him  who  procured  it: 
Knigki  t.  Enroka  Co.  (1875),  26  Ohio 
St.  664.  But  a  warranty  againat 
other  inaurance  ia  broken  when  part 
of  thoee  who  made  it  obtained  auch 
inaurance  for  their  own  benefit :  Afiie- 
te^  T.  Adao  Co.  (1856),  14  N.  Y.  79. 

The  naked  legal  title,  to  the  pro- 
perty inanred,  was  in  the  trustee  un- 
der a  will.  By  the  terma  of  the  will 
and  a  diviaion  of  the  eatate,  aome  of 
the  deriaeea  had  become  entitled  to  an 
undiyided  portion  thereof*  The  in- 
tereat of  one  of  theae  waa  insured. 
Subaeqnently  the  truatee,  aa  auch,  and 
without  atating  for  whom,  inanred 
the  aame  property  without  the  know- 
ledge or  conaent  of  the  person  who 
waa  already  inanred.  Parol  eridence 
waa  receiTod  to  ahow  that  the  later 
poli<7  waa  intended  to  apply  only  to 
the  uninaured  intereat :  fywddm  Co. 
v.  Drake  (1841),  2  B.  Mon.  (Ky  ),47. 

A  poli^  obtained  by  a  yendee,  and 
assigned  to  his  vendor,  pursuant  to 
their  contract,  avoida  a  policy  anfaao- 
quently  obtained  by  the  vendor  for 
his  own  benefit :  Neve  ▼.  Columbia  Co. 
(1842),  2  M'Mull.  (S.  C.),220.  But 
if  the  yendee  is  in  poaaession  of  the 
property,  under  a  valid  contract  for 
a  deed,  part  of  the  purchaae-mon^ 
being  unpaid,  a  policy  to  the  vendee  ia 
not  avoided  by  a  previoua  one  issued 
to  the  vendor,  no  assignment  of  such 
policy  being  made  to  the  pnrehaaer 
before  loss.  The  policy  held  by  the 
vendor  protected  his  interest  in  the 
property :  jEtna  Co.  v.  T^^er  (1836), 
16  Wend.  (N.  Y.)  385 ;  afllrming  TgUr 
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T.  jEtma  C».,  12  Id.  607.  IniurmiiM 
br  A  Tendor  doet  not  oonstitato  a 
liwcih  of  wamntj  bj  his  TendM, 
thai  tbcTO  u  no  insiirmiioe:  Sprofm 
T.  HoUamd  P.  Gk,  jififo.  An  intnred 
ftook  of  goods  WM  mingled  with 
anothor  insaiod  •tock,  aoqnired  bj 
pnreliaio.  Tho  vondor't  polioj,  with 
tho  inanrer's  oommt,  wm  aMigned 
to  tho  Tondoo,  and  tho  lattar'a  poli^ 
waa  changed  to  eorer  hia  original 
stock  in  the  plaoeto  whioh  it  waa 
remoTed.  The  rendee's  poUej  waa 
avoided:  WaiUm  t.  Zomi'imiwo  Co, 
(1842),  2  Rot.  (La.)  563 ;  WadimgUm 
€b.  ▼.  £byw  (1M7),  17  Ohio  St.  432. 

One  to  whom  a  pcdioj  ia  pajable  in 
eaae  of  loaa,  and  who  haa  beoone, 
with  inanrer'a  aaaent,  the  aaaignee  of 
the  intereet  of  the  inanred  in  the 
polic7,  ia  onlj  entitled  to  receiTo  what 
the  inannd  eonld  recorer,  and  the 
laiter'a  aet  in  praeoring  other  inanr* 
ance  ban  the  aaaignee's  right  to  re- 
eoTor :  HaU  t.  Meekamie*$  ifirf.  Ck, 
(1856),  6  Qny  (Maaa.),  169. 

Wkai  property  ti  MMratf.— The  wotda 
"  property  hereby  inanred,"  refer  to 
the  intereat  of  the  inanred  in  the  pro- 
perty: Jtkmmm  ▼.  North  Briiiih  Co. 
mtpra.  Neither  the  policy  of  the  law 
nor  the  contract  of  inanranoe, 
when  anch  worda  aa  are  quoted 
are  employed  in  the  latter,  forbida 
aa  many  aereral  inanranoea  npon 
the  aame  property  aa  there  are  aepa- 
rate  inanrable  intereata.  The  polity 
of  the  law  ia  to  preTent  inanranoea  in 
ezoesa  of  the  yalne  of  the  thing  in- 
anred in  faror  of  the  aame  party  and 
against  the  same  risks;  aiid  henoe 
the  restriotlTe  danse,  whaterer  its 
form,  nnleaa  ita  language  clearly  de- 
mands a  different  interpretation, 
ihoald  be  held  operatiTC  to  this  extent 
only,  and  the  term  property,  in  snoh 
clanse,  means  the  interest  of  the  as- 
tared:  ^nsfi€ldCo.r.AlUHilS1l)^ 
43  tr.  Y.  389. 

Vol.  XXXVII.— 15 


The  owner  of  an  insured  mill 
leaaed  it  for  a  term  of  years.  While 
in  poosession,  the  lessee  took  out  part 
of  the  old  maohineiy  and  substituted 
new  in  its  plaoe,  at  his  own  expense. 
He  insured  such  new  maohineiy  and 
assigned  the  poli<7  to  the  lessor  as 
security  for  a  loan.  The  insurances 
were  upon  diffwent  property :  Hoaf- 
•r'f  Mut.  Co.  r.  BowUmi  (1886),  66 
lfd.236. 

It  was  formerly  held  in  New  York, 
where  a  spedflc  parcel  of  property 
was  insured,  and  the  ssme  property 
was  oorered  1^  another  policy,  which 
also  included  other  property  of  the 
same  aaaured,  that  the  latter  waa 
to  be  thrown  out  of  view,  and  did  not 
conatitute  other  inaurance:  Howard 
Co.  ▼.  Seribtm  (1843),  5  HiU  (N.  T.). 
298.  This  caae  waa  followed  in  Shai 
T.  Boytd  Co.  (1865),  49  Pa.  14.  The 
flist  policy  in  the  laat  caae  waa  on  a 
building,  the  second  one  was  on  the 
same  building,  and  the  shafting,  ma- 
ohineiy, belting,  etc.,  contained  in  it. 
The  insurance  was  held  not  to  be 
double.  The  contrary  rule  is  now  es- 
Ublished  in  New  York :  Ogdmw.Eam 
Rwor  Co.  (1872),  50  N.  Y.  388 ;  and 
in  Ohio :  Phtemx  Co.  ▼.  Michigan^  otc 
R.  R.  Co.  (1875),  28  Ohio  St.  69. 

No  person,  whose  property  was  in- 
sured hj  defendant,  was  "  allowed  to 
insure  the  same,  or  any  property  con- 
nected with  it,"  elsewhere.  The  pro- 
perty coTcred  by  the  policy  was  a 
store  building.  It  was  ruled  that  the 
atock  in  trade  therein  was  not  "  con- 
nected'* with  the  building :  Jcmm  t. 
AfoMc  Mnt.  Co.  (1841),  18  Me.  155. 
Insurance  on  auch  a  stock  ia  not  con- 
trary to  a  condition  prohibiting  other 
inaurance  on  any  house  or  building : 
lUinoU  Mut.  Co.  ▼.  O'NeUe  (1851),  13 
ni.  89. 

A  policy,  coTcring  a  stock  of  gooda, 
divided  the  whole  amount  for  which 
it  waa  written,  into  two  claases,  and 
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pioHd«d  thai  If  tiM  AMiind  ««thaU 
iMtwflflr  fluike  anj  other  inanraiice 
OB  tho  horobgr  iniored  ptomtoei," 
witlKNit  giTlBg  notloo,  It  tlMmld  bo 
Toid.  Thli  WM  Ukon  to  omoii,  tlurt 
if  mj  put  of  the  gooda  moDtioned 
WM  eubiequeiitl/  inraiedy  the  whole 
polkj  ehoiild  beoone  rold :  AMBoeiaitd 
F^mm't  Cb.  t.  Amm  (18SS),  5  Md. 
165. 

Where  it  it  eooght  to  enteoe  a  fior- 
feitnre,  beoame  of  a  rabaequent  p(di<7, 
it  miiat  appear  that  luoh  poli^  was 
deliTered,  by  the  insurer  to  the  in- 
■nred,  with  the  intention  that  it 
ahoold  take  effect  as  its  oontraot,  and 
was  aooepted  hj  him  as  a  eontraot 
then  binding:  CbntuMnlcrf  G».  t.  Hot- 
tm  (1878),  28  Mioh.  173. 

If  a  poli^  is  surrendered,  the  sur- 
render to  take  effect  at  a  time  stated, 
it  is  of  no  ftnroe  after  sudh  time,  though 
it  maj  not  be  disoharged  bj  the 
oompanj  until  a  later  daj:  AtUmtk 
Cb.  T.  ChodaU  (1857),  85  N.  H.  328 ; 
Baikg  T.  New  HmifMn  Ca.  (1875), 
55  Id.  110.  If  one  who  is  insured  sur- 
renders a  polio  J  to  an  agent  of  the 
oompanj  which  issued  it,  such  agent 
haTing  preriousljr  taken  the  surren- 
der of  policies  and  had  them  cancel- 
led, his  acts  in  this  r^ard  having 
been  approved  bj  his  principal,  the 
poliqj  is  of  no  force  from  the  time  it 
is  surrendered,  although  the  oompanj 
declined  to  r«|paj  anj  part  of  the 
premium,  the  agreement  between  the 
agent  and  the  insured  not  proyiding 
fiir  the  return  of  anj  specific  sum. 
The  subsequent  taking  of  such  polity 
from  the  agent  bj  the  insured,  after 
a  loss,  did  not  rerire  it:  Trmn  ▼. 
HMmd  P.  Co,  (1875),  62  N.  Y.  598. 
This  case  was  again  before  the  Court 
on  a  different  state  of  fscts,  and  is  re- 
ported (1877)  in  68  N.  Y.  208. 

It  was  ftiUj  understood  and  agreed 
that  an  existing  policj  should  be  can- 


celled, if  the  one  in  suit  was  taken. 
This  understanding  was  carried  Into 
effBCt  bj  an  act  which,  if  not  actnallj 
beisre  the  manual  reception  of  the 
poli<7  issued  bj  defendant,  waa  sub- 
stantialljcontemporaneooa.  The  can- 
cellation was  one  of  sereral  atepa 
which  were  to  be  taken  to  eomplete 
the  seoond  insurance,  and  i 
taken  a  few  minutea  or  a  few 
befcre  or  after  a^j  other  step 
sarj  toeibot  a  completed  contract,  waa 
immaterial,  if  all  were  taken  aubstan- 
tiall  J  at  the  same  time  and  befcre  the 
transaction  was  closed:  Comimmial 
ikf.  Co.  T.  Hortm  (1873),  28  Mich.  173. 

A  broker  obtained  $15,000  insui^ 
anoe  for  the  plaintiff,  distributed  in 
a  number  <rf  oompanieo.  Defend- 
ant's policj  showed  the  total  inanr- 
ance,  and  prohibited  in  the  usual 
terms,  other  insuranee.  Bubao- 
quentlj  the  agent  of  one  of  the  eoaa- 
panies  gave  such  broker  written 
notice  that  its  policy  for  $3000  waa 
cancelled.  The  broker  then  obtained 
a  poli<7  for  $1500  in  another  oom- 
panj. It  did  not  appear  that  the 
policj  which  waa  cancelled  reserred 
the  power  to  the  compan j  which  Is- 
sued it  to  cancel  it,  or  that  there  waa 
anj  agreement  of  the  parties  to  that 
effect,  and  plaintiff  showed  that  he, 
personallj,  nerer  consented  to  the 
cancellation,  and  no  authoritj  to  do 
so  was  shown  to  have  been  given  the 
broker.  His  agencj  to  proonre  the 
insurance  implied  no  authoritj  to  ter- 
minate it.  Hence  it  did  not  appear 
but  that  the  cancelled  poli<7  waa  n 
valid  and  subsisting  contract  of  inaur- 
ance  when  the  poli<7  for  $1500  waa 
obtained :  Ratktchild  v.  iUMrtom  C  Co. 
(1881),  74  Mo.  41. 

Defendant,  in  an  action  upon  hia 
premium  note,  set  up  that  when  the 
policj  for  which  the  note  waa  given 
was  applied  for,  he  had  insurance  in 
another  companj,  the  feet  oonoeming 
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wUdi  was  not  Midonad  on  tiieh 
polkj.  The  ftnt  was  torrendered  af- 
tar  tlM  MeoDd  WM  obtoanad.  Thtar- 
idanoa  iandad  to  ahoar  that  it  waa 
nodafstood  and  agraad  hj  tha  |Muiiea 
to  tha  aaoond  polkj,  that  it  waa  not 
to  ha  in  effaet  nntil  tha  flnt  waa  anr- 
randaiad,  and' that  naithar  of  tham 
eimtani|ftlatad  donUa  inanranaa.  Tha 
*ug-»ii^it  waa  hald  liaUa:  AiiMtie 
MmL  Cb.  T.  GootUi  (1854),  9  Foat. 
(N.  H.)  182 ;  a.  0.  (1867),  36  N.  H. 


Aa  intimatad  in  tha  aaoond  para- 
graph of  thia  notOy  thara  la  a  wida  dif- 
faranoa  of  opinion  hold  aa  to  tha  affsot 
to  ha  allowad  tha  oanal  alaoaa  prohib- 
iting  othar  inanranaa.  Thla  Tarianoa 
of  Tiawa  growa  out  of  tha  oonatmotion 
giTon  to  tha  word  *' inaoranoa." 
What  may  ba  aallad  tha  Naw  England 
▼iaw  ia,  that  tha  inanranaa  oontam- 
plated  bj  tha  firat  inaorar  it  a  oon- 
traot  which  ia  Talid,  lagal,  and 
anfoffoaabla,  and  that  a  anbaaqnant 
poUajy  pajmant  of  whioh  oannoi  ba 
aompalladyianot  within  tha  eondition. 
firat  hold  in  JadbM  T.  JliuM»- 
Cb.(1838),  23Piak.(Maia.) 
418.  Tha  dootrina  la  waU  aatabllahad 
in  Maaaaohnaatta :  Clark  t.  N€»  Emg- 
hud  Co.  (1850),  6  Cnah.  (Maia.)  342 ; 
H<udg  T.  Unum  Jtfirf.  Co.  (1862),  4 
Allan  (Ifaaa.),  217 ;  WhetUr  ▼.  FFo- 
Urumm  Co.  (1881),  131  Maia.  1; 
Tkma»  ▼.  BnUdtre  Mui.  Co.  (1875), 
119  Id.  121.  It  waa  daeUrad  in  Pann- 
■jTlTania  in  1841:  Staeep  r.  /WuiHui 
Gk,  mifrra.  In  Naw  Jeney  in  1854 : 
Sdmek  T.  Jferccr  Comtjf  Mwi.  Co. 
(1854),  24  N.  J.  h.  447 ;  JerMy  (% 
Co.  v.  NidM  (1882),  85  N.  J.  Eq.  291. 
In  Maina,  hf  a  diehim,  in  FkUhrook  r. 
New  EngUaid  Mnt.  Co.  (1853),  37  Ma. 
137 ;  and  fdlljr  in  LindUy  ▼.  Union 
Fanmero'  Muttutl  Co.  (1876),  65  Id.  368. 
In  Ohio  in  Km^ki  t.  Eureka  Co.,  mpra. 
lo  Virginia  in  SMerland  r.  (Hd  Do- 
Co.  (1878),    31  Grat.  (Va.) 


176.  In  Naw  Hampahira  in  Gale  ▼. 
Bolkaap  ComUp  0>.  (1860),  41  N.  H. 
170 ;  Geo  r.  Cketkire  Coimty  Mm.  Co. 
(1874),  55  Id.  65.  Bj  Jadga  Dnxoa 
in  Alliooa  r.  Pketmx  Co.  (1873),  3  DiU. 
(U.  8.  C.  Ct.  D.  Iowa),  480. 

An  Indiana  oaaa  {Riting  San  Co.  v. 
SlmigkUr  (1863),  20  Ind.  520)  ia 
vanaUj  dtad  aa  baing  in  accord  with 
tha  caaaa  rafHrad  to.  Tha  mla  thara 
laid  down  ia  that  a  totaUy  invalid  in- 
anranoa  la  not  within  tha  prohibition. 
Tha  oaaa  waa  mled  on  tha  arroneooa 
aaanmplion  that,  bacanaa  tha  agant  of 
a  Iraaign  aompanj  had  not  compliad 
with  tha  itatnta  aoncaming  inch  oom- 
paniaa,  ita  poUej  wai  nttarlj  void. 
Tha  praaant  mla  in  Indiana  ia  statad 
mfra. 

Tha  Taliditj  of  tha  anbaaqnant  pol- 
ity ia  to  ba  datarminad  bj  tha  fiMta 
which  azistad  befora  tha  loaa  oconr- 
rad.  Tha  prior  inaurar  ia  not  injuri- 
onalj  alTactad  l^  what  snbaeqnantljr 
tranapirad  batwaan  tha  oompanj 
whioh  iaaned  tha  laoond  polipj  and 
tha  inanred,  althongh  aaoh  company 
paid  tha  loaa:  Hardg  v.  Union  Atut. 
Cb.,  mpra;  Tkmat  ▼.  BaUdtre*  Mm. 
Cb.,  OKpra;  Lindley  t.  Union  Mm.  Co.^ 
mpra;  Fireman' $  Co.  ▼.  HoU  (1878), 
35  Ohio  St.  189. 

If  tha  policy  which  increaaad  tha 
inanranaa  bajond  the  amount  oove- 
nanted  to  ba  taken  bj  the  insured  in 
a  prior  poUcj  is  void  at  the  time  of 
loaa,  it  doea  not  constitute  a  breach  of 
tha  covenant;  but  if  it  is  voidable 
onlj  bj  reason  of  the  breach  of  a  con- 
dition enabling  the  insurer  to  avoid 
it,  but  which  it  has  waived,  there  is  a 
broach :  Miickell  v.  Ljfcoming  Mm.  Co. 
(1865),  51  Pa.  402.  If  the  policj, 
which  was  obtained  contrary  to  the 
conditions  of  another  contract,  was 
not  in  force  when  the  loss  occurred, 
the  condition  against  other  insurance 
is  not  violated :  N.  E.  F.  f-  M.  Co.  v. 
Schettler  (1865),   38  111.  166;    Ober- 
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wmger  t.  (72o6«  JTirt.  Co.  (1869),  43  Mo. 
973.  Id  the  last  cam  the  inanred  lo- 
tended  to  meet  the  oonditiomi  of  the 
polioj  aued  npon.  He  reoeiTed  notloe 
that  one  of  hia  poUdea  woold  be  oan- 
celled  at  a  certain  time,  and  proonred 
another  of  equal  amount ;  the  cancel- 
lation did  not  take  effect  nntil  the  one 
ao  procored  had  been  in  force  a  month. 
When  the  loas  occnrred  inch  policj 
had  been  discharged.  A  contract,  en- 
tered into  under  a  mutual  mistake  as 
to  the  existence  of  other  insurance, 
does  not  avoid  a  prior  policy,  the 
policy  so  contracted  for  neyer  having 
been  deliTered :  WiUan  t.  Queen  Co, 
(1881),  U.  8.  C.  Ct.  W.  D.  Pa.,  6 
Fed.  Repr.  674.  A  policj  may  be  can- 
celled without  the  consent  of  the  com- 
pany which  haa  issued  another 
policy  on  the  same  property.  The 
insured  is  not  bound  to  have  a  policy 
declared  inyalid,  before  he  may  be  re- 
lieyed  from  liability  for  a  forfeiture, 
because  he  obtained  other  insurance : 
Hand  T.  m//ia]iif6irr^A  Co.  (1874),  67 
N.  Y.  41. 

A  condition  proTiding  for  a  forfeit- 
ure, whether  other  insurance,  if  taken, 
be  valid  or  not,  ii  void,  it  seems,  for 
repugnance  to  the  nature  of  the  con- 
tract evidenced  by  the  policy,  because 
it  is  against  an  attempt  resulting  in 
total  failure.  A  policy  with  such  a 
condition  does  not  become  immedi- 
ately void  npon  obtaining  another, 
but  subsists  so  as  to  render  the  latter 
double  insurance :  Gee  v.  Ckeakire 
Aha.  Co,,  oupra.    But  see  infra. 

The  second  policy  contained  a 
printed  condition  that  it  should  be 
void  if  any  other  insurance  was  taken 
on  the  property  covered  by  it,  and 
was  not  indorsed.  A  written  clause 
in  it  was  In  these  words :  "  Other  in- 
surances permitted  without  notice, 
until  required.'*  Considered  in  con- 
nection with  other  provisions  in  the 
policy,  this  writing  was  held  applica- 


ble to  prior  as  well  aa  to  anbaeqnent 
Immrance,  and  waa  not  avoided  by 
prior  inaurance,  but  itaelf  avoided  » 
policy  eziating  when  it  iaaued,  and 
containing  similar  language :  KmUl 
T.  Heward  Co.  (1867),  8  Gray  (Maaa.) 
33. 

The  opposing  view  waa  fltat  de- 
dared  by  the  Supreme  Coui  of  the 
United  Statee  in  1842,  whmi  it  waa 
ruled  that  a  policy  obtained  by  mia- 
representing  material  focts,  la  not  void 
ah  iniiiOf  but  merely  voidable,  and  nay 
be  avoided  by  the  company  whidi  is- 
sued it  upon  due  proof  of  the  futs ; 
but,  until  so  avoided,  it  muat  be 
treated  for  all  practical  purpooea  aa  a 
aubaiating  policy.  Notice  of  it  must  be 
given  the  other  insurer :  CarpeHtar  v. 
I¥ovidenee  Co.,  wapra.  Referring  to 
the  caaes  which  declare  otherwise, 
the  Court  observes  that  th^  are 
distinguishable  from  this  eaae. 
Questions  of  this  character  are  quea- 
tions  of  general  commercial  law,  and 
depend  upon  construction,  and  are 
not  regulated  by  local  policy  or  ena- 
toms.  Judge  Dillov  was  of  the  opin- 
ion that  this  case  does  not  eatabliah 
that  a  second  policy  is  to  be  consid- 
ered in  all  respects  valid,  unleaa  it 
is  avoided  by  the  insurer  before  loas : 
Aliinon  V.  Phanix  Co,,  oapra.  But 
Judge  Colt  thinks  otlierwise :  TWint 
V.  Meridian  Co.,  supra. 

In  New  York  the  rule  that  if  the 
invalidity  of  the  second  policy  does 
not  appear  on  its  face,  it  avoids  the 
prior  one,  was  adopted  in  Bi^er  v. 
New  York  C.  Co.  (1860),  22  N.  Y.  402. 
If  a  second  policy  is  void  ah  imtio,  the 
insured  is  not  thereby  relieved  from 
the  forfeiture  resulting  frt>m  the  vio- 
lation of  the  stipulations  contained  in 
the  first.  This  is  ruled  on  the  ground 
that,  to  hold  a  contract  which  haa 
been  violated  by  only  one  of  the 
parties  to  it,  void  as  to  both,  is  to  put 
it  in  the  power  of  either,  after  making 
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it,  to  render  it  a  nullity  bj  timpl/  vio- 
lating 10010  on«  of  it«  conditions :  SU" 
vemt  T.  /^bsntr  Co.  (1884),  83  Kj.  7 ; 
Baer  ▼.  Pkamx  Co,  (1868),  4  Boah 
(E/.)>  2^;  AUem  t.  MerthaM  Mut. 
Co.  (1878),  30  U.  An.  1386. 

If  the  clause,  prohibiting  other  in- 
snrance,  nses  the  words  "whether 
valid  or  not,*'  all  inqoirj  as  to  the  va- 
lidity of  a  subsequent  policy  is  imma- 
terial: OMfuMitfa/ Co.  v.ifdbaii  (1879), 
92  111.  145.  The  oseof  the  words  quoted 
is  an  agreement  that  the  validity  or 
invalidity  of  other  insurance,  taken 
without  consent,  should  not  be  the 
subject  of  future  contract.  Such  an 
agreement  is  not  against  public  policy, 
nor  is  it  prohibited  by  law.  If  the 
prohibited  poli<7,  held  or  received  by 
the  insured,  is  in  and  of  itself  invalid 
and  void,  so  that  in  UxX  it  constitutes 
no  contract  of  insurance,  it  will  not 
sifect  the  validity  of  another  policy. 
But  if;  to  avoid  it  requires  the  pro- 
duction of  fscts  extraneous  to  the 
policy,  it  will  avoid  another  policy : 
Pkaadx  Co,  T.  Lamar  (1886),  106  Ind. 
613.  Under  such  a  condition,  an  in- 
valid policy,  obtained  in  good  iaith, 
avoids  a  prior  one :  Smgg  v.  Hartford 
Co.  (1887),  98  N.  C.  143;  Somorjieid 
V.  SiaU  Co.  (1881),  8  Lea  (Teun.), 
547.  Comira  :  Stovent  v.  CUumu*  Co. 
(1886),  69  Iowa,  658. 

When  defendant  issued  its  policy, 
tlie  property  was  already  insured  by  a 
policy  which  provided  that  it  should 
be  void  if  other  insurance  was  taken, 
whether  it  was  valid  or  not.  The 
same  provision  was  in  the  policy  sued 
upon.  The  first  policy  was  not  at  once 
invalidated  on  the  issue  of  the  second, 
and  the  latter  was  itself  void  :  Kegser 
V.  Hartford  Co.,  Sup.  Ct.  Mich.,  July, 
18S7. 

Under  the  usual  prohibitory  clause, 
the  words  "valid  or  invalid*'  being 
absent,  a  policy,  voidable  at  the  elec- 
tion of  the  insurer,  is  a  violation: 


Lamiero  v.  Wattriaum  Co,  (1881),  86 
N.  Y.  414,  reversing  a.  c.  (1879),  19 
Hun  (N.  Y.),  174 ;  Emory  v.  Muimd 
Co.  (1883),  51  Mich.  469  ;  RobmnoH  v. 
/Ire  Au*H  (1886),  63  Id.  90 ;  Turmr 
T.  MerUUan  Co,,  mtfnra;  American  Co. 
V.  Reploggei,  Sup.  Ct.  ind.,  March, 
1888 ;  EquUabU  Co.  v.  MeCrea  (1881), 
8  Lea  (Tenn.),  541 ;  FwJce  v.  Hmtu- 
wota  Farmoro*  Moi.  Co.  (1882),  29 
Minn.  347 ;  Ladcojf  v.  GforyiUf  etc. 
Co.  (1871),  42  Qa.  456. 

A  forfeiture  is  not  avoided  because 
the  Insured  obtained  other  policies 
without  knowledge  of  the  condition 
forbidding  it,  and  in  good  faith  :  6*ee 
V.  CkeMre  Mmt.  Co,,  tm^af  Zmck  v. 
PImmx  Co.  (1882),  60  Iowa,  266; 
AUem  V.  MerckatUt*  Mut,  Co.,  §u§nu; 
BoMoeUie  v.  Wewiom  Co.  (1887),  68 
Wis.   298;   A'e^eer  v.  Hartford  Cb., 


If  the  insured  warranted  his  an- 
swers concerning  the  amount  of  hii 
insurance,  and  unintentionally  mis- 
stated its  amount,  hii  good  foith  is 
unmaterial,  though  the  insurer  knew 
the  fact  to  be  otherwise  than  as  It 
was  stated :  CoHueoiiwea/M  Afel.  Co.  v. 
HmUnnger  (1881),  98  Pa.  41. 

A  third  view  of  the  question  under 
consideration  is  taken  in  Iowa,  where 
it  is  held  that  the  right  to  recover  un^ 
der  the  prior  policy,  depend*  upon  the 
act  of  the  second  insurer.  If  its  policy 
has  been  treated  by  it  as  valid,  any 
breach  of  the  conditions  therein  be- 
ing waived,  the  right  of  action  upon 
the  prior  policy  is  gone :  Hubbard  v. 
Hartford  Co.  (1871),  33  Iowa,  325; 
David  V.  Hartjord  Co,  (18(i2),  13  Id. 
69 ;  Behrent  v.  Germauia  Co.  (1884), 
64  Id.  I!). 

As  has  been  suggested,  the  New 
England  rule  is  largely  rested  upon 
the  construction  given  the  word  in- 
surance. The  opposing  rule  is  sup- 
ported on  tlie  theory  that  it  is  in 
harmony  with  the  intention  of  the 
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IMuiiet  And  in  f artlMraiioe  of  publio 
poli^.  The  argnoMiit  In  support  of 
tlio  Iftlter  and  against  the  fonnur  Tiew 
la  thw  ttatadl^  the  llinn«aoU  Court : 
**  The  plaintiff  intended  to  aeeore  In- 
demnitj  b/  the  seeoad  Insoranoe,  and 
therein  mnoTed  from  his  mind  all 
motlTes  of  self-intereat  In  the  preser- 
ration  of  the  property,  so  Ikr  as  other 

insnranee  eonld  have  that  effect. 
WhatoTor  increaaed  hasard  other  In- 
anraaoe  eonld  caoae,  was  effected  to 
the  taJl  extent  if  inanred  snppoeed 
the  aeoond  policy  ralid  and  enlbroe- 
able ;  and,  In  a  leas  degree  perhapa, 
if  he  knew  H  to  be  void  at  the  election 
of  the  insurer,  and  that  he  could  not 
recover  on  it  if  the  facts  avoiding  it 
ahottld  be  discoyered.  The  Court 
criticises  the  narrow  construction 
given  the  word  insurance,  and  ob- 
serres  that  It  is  not  at  all  necessaiy, 
from  a  consideration  of  the  proper  and 
natural  import  of  the  word,  and  we 
are  unable  to  comprehend  how  it  can 
be  regarded  aa  expressing  the  agree- 
ment in  the  mtnds  of  the  parties, 
without  disregarding  what  CTery  one 
must  understand  to  have  been  the 
purpose  contemplated.  The  same 
construction  would  make  a  second  in- 
surance inoperatire  to  terminate  the 
liability  of  a  prior  insurer,  under  the 
usual  conditions  of  a  policy,  if  it 
should  appear  after  the  loss  had  oc- 
curred that  the  aeoond  insurer  had 
been,  from  the  time  of  making  the 
contract,  insolyent.  The  word  insur- 
ance, in  common  speech  and  with  pro- 
priety, is  used  quite  as  often  in  the 
sense  of  contract  of  insurance,  or  act 
of  insuring,  as  in  that  of  expressing 
the  abstract  idea  of  indemnity  or  se- 
curity against  loss.  In  that  sense  the 
word  was  used  In  this  contract.  Tlie 
rule  in  Iowa  is  also  disapproved,  on 
the  ground  that  it  "makes  the  valid- 
ity of  the  contract  between  two  parties 
depend  not  upon  their  own  agreement, 


nor  upon  their  own  acta,  bat  open 
what  another  person,  a  stranger  to 
the  contract,  migr  do,  even  after  the 
liability  upon  the  contract  had  become 
absolute  by  the  deatmctkm  of  the 
property,  U^  in  fret,  there  waa  any 
obligation.  The  making  of  the  secoad 
contract  of  insurance  violatsd  the 
terma  of  the  former  contraot,  if  at  all, 
at  the  time  such  second  contract 
was  made.  The  subsequent  aArm- 
ance,  or  disaArmanoe,  of  that  con- 
tract by  the  inanrer,  aa  he  nU^t 
elect,  would  not  alKict  the  validity  of 
the  former  contract  between  other 
partiea:"  Wedbf  v.  JltwciPla  Farmtn* 
Mm  Co.,  mifnu. 

In  line  with  the  view  of  the  Minne- 
sota Court,  as  to  the  questkni  of  pub- 
lic policy,  is  a  Oeoifia  csae  ruled  un- 


der a  statute  whioh  providea  that  "* 
second  inauranoe,  unless  by  consent 
of  the  insurer,  voids  his  policy."  It 
is  said  of  this  provision  that  it  la 
founded  in  public  policy;  It  is  in- 
tended to  protect  insurers  and  the 
public  against  the  evils  of  double  in- 
surance. It  is  Just  aa  entirely  within 
thia  publio  policy  to  have  a  second  in- 
surance which  one  thinks  Is  good,  aa 
to  have  one  whioh  is  realty  good. 
Though  there  is  a  aeoond  policy,  tech- 
nically there  migr  be  no  aeoond  inaur- 
anoe ;  but  to  give  this  construction  to 
the  statute  would  be,  indeed,  sticking 
in  the  bark.  The  manifeat  intent  of 
the  law  is  to  prevent  the  existenoe  of 
persons  in  the  community  who  have 
an  inducement  to  act  their  houses  on 
Are.  To  say  that  thia  law  does  not 
apply  to  the  caae  of  a  man  who,  in 
fMt,  haa  this  inducement,  but  who, 
if  his  fraud  is  discovered,  cannot  get 
the  benefit  of  it,  is  making  the  law  of 
very  little  effect.  The  second  policy 
in  this  case  was  not  binding  upon  the 
company  in  consequence  of  misrepre- 
sentations made  by  the  insured: 
Latkey  v.  Georgia,  otc*  Co., 
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Siauiiiammmt  po/taef.^Tiro  polkiM 
in  diflensnt  couifMUkios  were  to  take 
effect  at  the  same  hoar  of  the  same 
day,  one  of  which  policies  provided 
that  if  insurauoe  should  be  or  should 
hereafter  be  made,  oorenant  should 
be  given,  etc.  In  a  suit  on  the  polio/ 
which  so  stipulated,  the  Court  ok^ 
ssrved  that  whether  the  other  was 
prior  or  subsequent,  was  immaterial. 
If  prior,  the  defendant  ought  to  have 
bad  notice  of  it,  and  if  subsequent,  it 
ought  to  have  had  it.  Though  the 
risk  commenced,  as  to  each,  at  the 
same  moment,  jet,  without  proof  it 
cannot  be  presumed  that  the  agents 
of  two  different  companies  issued  to 
the  same  assured  simultaneous  pol- 
icies.   The  presumption  in  law,  as 

well  as  in  (act,  is,  in  the  absence  of 
proof,  that  one  policy  was  antecedent 
to  the  otlier,  and  that  notice  ought  to 
have  been  given.  And  looking  at  the 
lesson  and  object  of  the  provision,  it 
seems  that  if  proof  had  been  made  of 
the  simultaneousness  of  the  policies, 
notice  should  have  been  given :  Aiatf 
Aoffon  /iw.  Co,  V.  Sf€ui,  mpra.  Defen- 
dant companj  insured  plaintiff,  and 
without  his  authoritj  placed  part  of 
the  ridk  in  another  companj.  Both 
policies  were  of  the  same  tenor  and 
date.  That  obtained  bj  defendant 
was  neither  prior  nor  subsequent  to 
its  own,  and  the  absence  of  the  re- 
quired indorsement  firom  it  did  not 
affect  the  other  policj :  Waskimgtcm  Co. 
V.  Dacimm  (1868),  30  Md.  91. 

Renewed  and  mbidttiied  polieieB, — ^A 
renewal  is  in  one  sense  a  new  con- 
tract, but  it  is  not  other  insurauoe 
within  the  meaning  of  policies.  It  is 
but  a  continuation  of  an  existing  in- 
surance. If  notice  of  the  original  in- 
surance has  been  properlj  given,  it  is 
good  through  all  true  renewals  of  it : 
PStiiey  V.  GlaC§  FaU§  Co,,  o^pra; 
approving  Bnmm  v.  Catianm^s  Mutm 
Co.  (1858),  18  N.  Y.  385.    But  re- 


Bewing  insurance  which  it  was  repre- 
sented would  expire  at  a  given  time, 
and  would  not  be  renewed,  avoids 
a  policj:  IHeU  v.  Moemd  Ciig  Mut. 
Co.  (18tf6),  38  Mo.  86. 

In  substituting  a  policj  for  an  ex- 
pired one,  which  was  carried  bj  con- 
sent, the  amount  being  the  same,  is 
not  contrarj  to  the  usual  condition : 
/inr  Ba/»tiai  Society  v.  hiiiabonmgk 
Mta.  Co.  (1849),  19  N.  H.  580 ;  Hmo- 
ma  V.  State  Co.  (1874),  55  Mo.  585, 
595;  iV€ip  OrUamM  Au'n  v.  Boiber$ 
(1886),  64  Miss.  51.  Other  insurance 
was  allowed.  Notice  was  required  to 
be  given  of  all  additional  insurances, 
and  of  all  changes  which  might  be 
made  therein.  A  new  policj  was  ob- 
tained from  the  same  companj  as  that 
whose  policj  was  consented  to,  and 
fat  the  same  sum.  The  total  amount 
of  the  insurance  was  distributed  ma- 
teriallj  different  bj  the  second  polipj 
than  bj  the  former  one.  The  omission 
lo  give  notice  was  fotal  to  the  claim 
under  the  original  policj :  Simpeom  ▼• 
Ihmsglcama  Co.  (1861),  38  Pa.  250. 
Unless  notice  is  required  in  such  * 
ease  bj  the  terms  of  the  policj,  it 
need  not  be  given :  AMtericam  Co.  ▼• 
McCrea  (1881),  8  Lea  (Tenn.),  518. 
But  see  mfiu. 

The  application  covenanted  that 
the  propertj  upon  which  insurance 
was  desired  was  then  insured  for 
$8000  in  two  companies  named.  This 
was  not  true.  Boon  after  the  desired 
policj  issued,  policies  were  obtained 
in  two  other  companies  for  that 
amount.  Notice  of  these  was  not 
given  as  required,  and  it  was  claimed 
that  because  the  whole  amount  of  in- 
surance did  not  exceed  the  sum  wbioh 
was  allowed,  the  obligation  to  give 
notice  did  not  applj.  The  Court 
ruled  that  the  insurance  obtained  was 
other  insurance  than  that  to  which 
consent  was  given,  and  the  fail  are  to 
give  notice  was  fatal :  Conway  T.  Co. 
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T.  AcbM  E.  Co.  (1863),  12  Cndu 
(MaM.)  144. 

If  notkw  of  inbteqiMiit  insunDoe  Is 
required  to  be  giveiif  the  &ct  that  a 
poliej  obtained  ii  a  lubetitate  for  a 
pieTioiui  one  iMoed  1^  another  oom- 
panj,  notice  of  whioh'waa  giren,  and 
lor  a  lev  amount,  doee  not  reliere  the 
inanred  from  oompljing  with  the  oon- 
ditiom:  Burt  t.  PtapU'a  ifirt.  Co. 
(1854),  2  Gn^  (MaM.)>  387. 

ExUMt  of  /oifekmrt.-^U  the  pro- 
miom  ie  entire,  and  the  oonditiona 
of  a  poliqj  inenring  the  whole  pro- 
pert/  haTe  been  Tiolated  bj  obtaining 
one  whioh  oovered  only  part  of  aaeh 
property,  the  whole  claim  under  the 
prior  .'policy  ii  forfeited :  Kimbatt  ▼. 
Howard  C9.,  oupra;  AlUn  ▼.  Mer- 
dioHU^  Mwt.  Gk,  nipra.  Thia  ie  the 
role  if  the  property  ia  ao  aitnated  aa 
to  eonatitnte  anbatantlally  one  riak, 
though  the  polity  apportlona  the  in- 
snraaoe  to  each  daaa  of  property,  in 
thia  case,  a  bnilding  and  the  fhmitnre 
.  fai  it :  HofHmo  t.  Hmoo  Co.  (1887),  111 
Ind.  90.  The  casee  which  hold  with 
and  against  tliis  Tiew  are  collected  in 
the  opinion  in  tbis  case,  and  also  in 
Berryman's  Insarance  Digest,  pp. 
830-833,  and  not«fl.  They  arose  out 
of  breaches  of  other  conditions  than 
are  herein  considered,  and  for  that 
reason  are  not  stated  here. 

NoHeo  of  oiker  mmtranee. — ^There  is 
an  obTioas  distinction  between  notice 
of  a  past  and  subsisting  insarance, 
and  notice  of  a  desire  or  intention  to 
obtain  a  fdtare  insurance.  A  sub- 
sisting insurance  is  a  fact,  and  capa- 
ble of  proof.  If  written  notice  of  it  be 
given,  the  company  makes  its  new 
poli<7  with  absolute  knowledge  that 
donUe  insuraroe  will  subsist  the  mo- 
ment it  is  made ;  and  it  subsists  by 
its  act  and  consent.  But  mere  notice 
that  the  insured  wishes  to  make  fur- 
ther assurance,  to  which  assent  is  not 
giren,  then  or  after  it  ia  made,  does 


not  hare  the  same  eAnt:  fhrboo  r. 
Agawam  Mmt.  Co.  (1862),  9  Coah. 
(Mass.)  470.  If  it  is  required  that 
notice  shall  be  giren  to  the  company, 
and  indorsed  on  the  policy,  or  ac- 
knowledged in  writing,  notice  of  an 
intention  to  procure  other  inauranee, 
given  to  the  agent  of  the  company 
whioh  haa  insured  the  property,  ia 
not  anflldent:  KtatbaU  t.  Hointrd 
Co.  mpra;  Hoalojf  v.  hiperial  Co. 
(1869),  6  Not.  268;  Norn  OHoam 
Au*n  ▼.  Gr^n  (1886),  66  Tex.  232 ; 
Stkemck  t.  Morcv  Mui.  Co.,  ooffnu 
Notice  that  there  is  another  insur- 
ance, and  that  it  is  the  intention  to 
renew  it,  ii  not  notice  of  the  (act  of 
renewal :  BeaUjf  r.  Iwtpentd  Co.,  wiqfra. 

A  requirement  that  notice  shall  be 
giren  with  '*  reasonable  diligence,*' 
ia  not  satis6ed  by  serring  it  seren 
months  after  a  second  policy  waa  ob- 
tained, and  after  a  loos  had  occurred : 
KimbaU  r.  Howard  Co.,  oapira.  The 
worda  "reasonable  diligence'*  make 
unneceasaiy  delay  fatal  to  a  reooToiy. 
An  unexplained  lisilure  to  serre  notiee 
for  nineteen  days  is  cenclusire  proof 
of  a  want  of  such  diligence :  MoUtm  ▼. 
HamOtom  Cb.  (1858),  17  N.  Y.  609-^20. 
If  the  insured  haa  a  apeoiHed  number 
of  days  in  which  to  give  notice,  the 
insurer  is  not  relieved,  unless  it 
shows  that  the  forbidden  policy  waa 
in  force  for  that  length  of  time  before 
the  loss:  Omberlami  Mai.  Co,  r, 
Giltiom  (18S6),  48  N.  J.  L.  495. 

The  first  insurer  is  not  chargctkUe 
with  the  knowledge  of  a  broker  who 
effected  a  subsequent  insurance  in 
that  capacity,  and  whose  senrioes 
were  compensated  by  such  insurer  by 
commissions  on  the  premiums  he  paid 
on  such  risks  aa  were  accepted :  Hel- 
Ua  T.  HamUtcm  Co.,  tupra;  Rajfal  Co. 
▼•  McCroa  (1881),  8  Lea  (Tenn.)» 
531.  If  the  policy  provides  that  the 
broker  who  effected  the  insuranco 
shall  be  the  insured's  agent,  notice 
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to  him  doet  not  affeet  the  oompanj : 
Airv  Am'm  ▼.  Boxwood  (188(j>,  82  Va. 
342. 

A  conditioii  whi<di  reqaim  notice 
to  the  oompanj  Ib  not  met  bjr  giving 
it  to  one  who  had  been  itn  agent,  bnt 
wlio  had  ceased  to  act  as  such,  and 
had  given  public  notice  to  that  effect : 
lilmou  JJwt.  Co.  ▼.  Mallt^  (1S69),  60 
Hi.  419.  If  it  ia  not  provided  how  or 
to  whom  notice  shall  be  given,  and  it 
is  given  to  an  agent  who  has  apparent 
authoritjr,  under  circumstances  indi- 
cating that  he  had  general  power, 
then,  although  the  (Moi  was  that  his 
authority  was  limited,  the  insured 
being  without  knowledge  of  the  ex- 
tent of  his  power,  notice  to  him 
binds  his  principal:  Pktaux  Co.  v. 
Spien,  Ct.  App.  Ky.,  May,  1888. 
Knowledge  of  the  agent  who  issued 
the  policy,  and  his  agreement  that 
further  insurance  may  be  taken,  binds 
his  principal,  if  notice  is  not  required 
to  be  given  the  company  in  writing : 
Kenton  Co,  v.  SUa  (1869),  6  Bush 
(Ky.),  174;  Von  Boria  v.  United  Co. 
(1871),  8  Id.  133.  Notice  to  an  agent, 
while  he  is  such,  concerning  business 
within  the  scope  of  his  authority,  is 
notice  to  his  principal.  The  policy 
issued  by  defendant's  agent,  who  was 
also  agent  for  anotlier  company,  had 
expired,  and  he  had  notified  the  in- 
sured that  it  could  not  be  renewed  on 
the  same  terms.  The  insured  made 
known  to  the  agent  his  purpose  to 
k«^p  up  all  the  insurance  he  usually 
carried,  and  procured  a  policy  for  the 
same  amount  in  anotlier  company, 
and  told  the  agent  what  he  had  done. 
The  latter  said  it  was  all  right :  Hatf- 
ward  V.  National  Co.  (1873),  52  Mo. 
181,  overruling  Hutckinaon  v.  WeMem 
Co.  (18Ji5),  21  Id.  97,  which  held  that 
the  condition  as  to  the  indorsement  of 
consent  was  a  condition  precedent  to 
the  right  to  recover,  and  that  nothing 
would  prevent  a  fbrteiture  but    an 


actual  indorsement.  In  accord  with 
the  later  Missouri  case  are  N.  £.  F.  ir 
M.  Co,  V.  Schettietf  mtpra;  Miller  v. 
Bari/ord  Co.  (1886),  70  Iowa,  704; 
Sekenck  v.  Mercer  Cotmty  Mut,  Co., 
enpra.  The  agent's  neglect  to  make 
the  proper  indorsement  cannot  affect 
the  insured's  rights :  Ibid. 

It  was  required  that  all  applications 
should  be  in  writing.  The  blanks 
prepared  did  not  contain  a  form  for  a 
statement  as  to  other  insurance,  which 
was  required  to  be  given  to  the  com- 
pany. Parol  notice  given  an  sgent 
who  was  empowered  to  solicit  con- 
tracts, make  surveys,  and  receive  ap- 
plications while  he  was  preparing  the 
application  for  the  policy  in  suit,  was 
held  sufldent,  though  the  company 
never  received  it:  McEwen  v.  Mont" 
gomery  Mnt.  Co.  (1843),  5  Hill  (N.  Y.), 
101.  A  condition  requiring  the  in- 
suied  to  give  notice  of  other  insur- 
ance made  on  his  behalf,  does  not 
require  notice  of  insurance  made  oth- 
erwise than  hj  his  authority  or  sub- 
sequent sanction:  Frank-tin  Co.  v. 
Drake  (1841).  2  B.  Mon.  (Ky.)  47. 

In  the  absence  of  a  mquirement  as 
to  the  form  of  notice  and  the  manner 
of  its  service,  any  definite  and  certain 
information  communicated  to  an  agent 
authorised  to  act  for  the  company,  by 
the  insured  or  his  sgent,  is  all  that  is 
necessary:  Union  Co.  v.  Mur/tkp 
(1886).  Sup.  Ct.  Pa.,  17  W.  N.  C.  243. 

If  a  prior  policy  has  been  issued  by 
the  same  agent  who  granted  a  second 
one,  to  a  party  who  had  au  insurable 
interest  in  the  property,  and  the  per- 
son insured  by  the  second  policy  did 
not  know  of  the  existence  of  the 
first,  his  failure  to  give  notice  is  im- 
material: RotBiey  v.  Empire  Co. 
(1867),  36  N.  Y.  650. 

If  an  insurer  has  fsiled  to  issue  a 
policy  according  to  its  contract,  it  can- 
not visit  upon  the  insured  prejudicial 
results  growing  out  of  its  neglect.    In 


884 


OILLSTT  V.  UYBEPOOI.  AND  L.  k  G.  IN&  00. 


•mdh  a  eaM  notise  to  Um  looal  agent 
of  other  iniuraiioe  la  all  that  Is  re- 
qnirod,  and  hia  oonaent  or  aoquiea- 
eenee  it  equiralent  to  an  indonement : 
BaiU  ▼.  fir.  Jmtfk  Cb.  (1881),  73  Mo. 
S71.  Aetoal  knowledge  of  the  other 
inannnee  la  aU  that  the  tat  inmirer 
ean  inaiet  npon :  Ardba  Co.  r.  BMrn- 
wm  (18Cr),  56  Pa.  366. 

If  the  feikyof  a  mntoal  comftany 
reqnliea  that  written  notioe  shall  be 
giren  the  oon]Mmj»  and  acknowledged 
1^  the  ieeretarj  in  writing,  the  mere 
knowledge  of  an  agent,  who  la  not 
anthorised  to  laBue  polIcieB,  la  not 
anoh  notioe  as  binda  hie  principal: 
Mutmal  Cb.  t.  Hwttam' 
A  condition  requiring 
that  notiee  shall  be  giren  to  the 
oompanj,  and  that  it  shall  be  in- 
dorsed, or  otherwise  acknowledged  in 
writing*  is  not  complied  with  hy  ez- 
hiUting  a  msmorandnm  of  sobsequent 
insoranee  to  an  agent  of  the  first  in- 
anrer  whowaa  authorised  to  recelTe 
notioe  thereof  and  to  enter  it  on  hia 
poli^-book,  thoogh  sneh  agent  took 
the  memorandnm  to  make  an  entry 
and  returned  it  to  the  Insured,  and 
said  that  he  had  entered  it,  and  that 
it  would  be  indorsed  on  the  polity,  no 
such  entry  being  in  ISset  made :  HVr- 
eaater  BtuA  r.  Hartford  Co.  (1853),  11 
Gush.  (Mass.)  265.  CoiUm:  lUimoU 
Mui.  Co,  r.  MaUog,  mipra.  See  the 
eaaes  stated  ii^pra,  and  the  paragrapha 
«*.Sitoppel"  and  "Waiver,  ta/ra." 

A  miatake  in  a  notice  regularly 
given,  whereby  It  appeared  that  the 
whole  of  the  additional  insurance  waa 
placed  in  one  company,  the  fact  being 
that  it  was  equally  divided  between 
two  companies,  is  immaterial :  Benja- 
min T.  Saratoga  Mmt.  Co.  (1858),  17 
N.  T.  415.  If  the  iSset  of  other  in- 
surance is  regularly  made  known,  the 
terms  and  conditions  npon  which  it 
was  made  are  immaterial,  no  questions 
being  asked  relating  thereto :  Ifc Jfo- 


jfitf.  Cb.  (1860),  sa 

N.  H.  16. 

The  proposals  for  insurance  and  the 
poliey  required  that  notice  of  all  pre- 
Tloua  inauranoe  ahould  be  given  the 
company  and  indorsed  on  the  policy 
or  otherwise  acknowledged  by  it  la 
writing.  Held,  that,  at  Uw,  whai- 
ever  might  be  the  ease  in  equity,  mere 
parol  notiee  was  not  sufldent;  that  it 
was  necessary  that  a  prior  pdi^ 
should  be  mentioned  in  or  indorsed 
upon  the  later  one :  Cuptmior  t.  Aev^ 
MHeof  vV.,  tapta* 

ComooM  to  oAer  immmnet. — Under 
the  by-laws  of  a  mutual  company,  any 
policy  whieh  it  iasned  on  property 
previously  Insured,  was  to  be  void, 
unless  the  previous  insurance  waa  ez- 
prassed  therein.  The  policy  in  suit 
contained  thla  condition,  but  did  not 
contain  any  statement  as  to  existing 
Insurance.  The  company  had  know- 
ledge that  there  was  insurance  on  the 
property,  and  that  It  waa  the  in- 
sured's intention  that  It  should  con- 
tinue. He  accepted  the  pcdioy  with- 
out knowing  that  It  did  not  mention 
such  insurance.  It  was  ruled,  In  a 
suit  1^  his  assignee,  that  the  isilure 
to  comply  with  the  condition  avoided 
the  poliey,  and  parol  evidence  could 
not  be  received  to  remedy  the  defect : 
BarrHt  v.  Umom  Mui.  Co.  (1851),  7 
Gush.  (Mass.)  175.  Defendant's  by- 
laws required  that  subsequent  insur- 
ance should  have  '*  the  consent  of  the 
directors,  signified  by  a  statement 
thereof  in  the  policy,  or  1^  indone- 
ment thereon,  signed  by  the  secre- 
tary." One  of  its  directors  indorsed 
a  memorandnm  made  by  the  appli- 
cant on  hii  application,  which  waa 
thereon  when  it  reached  the  company, 
and  was  aa  ibliows  :  "  Applicant  aaka 
leave  to  insure  $1000  on  same  property 
In  some  other  company.  Please  sig- 
nify the  assent  of  the  company  in  the 
poli<7'."  This  was  not  in  compliance 
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with  the  bj-UwB :  Forb€$  ▼.  Agawam 
Mui.  Cb.y  supra.  The  rvquired 
assent  waa  not  inferable  from  the 
knowled^  of  the  agent  who  issaed 
both  puliciea  :  Ibid.  The  charter  of 
the  iiefendant  oompaiijr  ga^e  it  the 
pouiT  to  make  b^-lawa,  and  thej 
provided  that  anjr  inaurance  snbse- 
qnently  obtained,  without  the  preai- 
dent'd  written  consent,  should  avoid 
any  policy  it  had  issued.  The  by- 
law containing  tliia  provision  fraa  at- 
tacht-d  to  the  policy  in  salt.  The 
verlial  consent  of  the  president  to 
other  insurance,  waa  not  binding  on 
the  company  :  Ilaie  v,  MeekanicM'  Mmt* 
C6,  (l856),6Gray  (Mass.),  169. 

A  mutual  company,  whose  l^-laws 
provide  that  certain  of  its  oiBcers  may 
coiiM-nt  to  other  insurance,  is  not 
boiiiitl  by  oonsent  given  by  its  agent : 
BeMtr  V.  Germin  Mnt,  Co.  (1879),  66 
Inil.  Ml.  None  but  the  officers  au- 
thorized can  give  binding  oonsent : 
Sutrk  Mut.  Co.  V.  Jlurd  (1850),  19 
Obit»,  149,  177. 

ir  the  secretary  of  the  first  insurer 
has  knowledge  of  a  subsequent  pol* 
ley,  and  advised  that  it  be  procured, 
and  two  of  its  directors  verbally  aa- 
aentcfl  thereto,  such  number  being 
authorised  to  issue  policies,  and  the 
couilition  did  not  require  that  the 
notice  or  oonsent  should  be  in  writing, 
bnt  ditl  require  the  consent  of  the  di- 
rectors, five  in  number,  a  majority  of 
whom  could  trnnHact  business,  such 
conii4*nt  is  good  :  Gondall  v.  New  Eng" 
land  Co.  (182),  25  N.  H.  169,  194. 

The  policy  provided  that  it  would 
not  lie  valid,  unless  countersigned  by 
a  general  agent  at  a  designated  place, 
and  prohibited  other  insurance,  prior 
and  subsequent,  without  written  oon- 
sent tliereon.  It  was  said  that  every 
sound  rule  of  construction  required 
that  cHinsent  should  be  signed  by  the 
desi>;nated  agent.  An  unsigned  con- 
sent could  not  be  sustained  in  the 


absence  of  anch  agent's  signature, 
without  distinct  proof  that  it  waa  made 
by  some  one  who  was,  in  fact,  or  by  hit 
conduct  might  fairly  be  supposed  to 
be,  authorised  to  bind  the  company  in 
that  way,  unless  his  act  waa  so  recog- 
nized and  acted  upon  aa  to  bind  it  by 
es  oppel :  ifecmritg  Co.  t.  /ay  (1871), 
22  Mich.  467. 

An  agent  who  is  authorised  to  make 
and  revoke  contracts,  is  the  proper 
person  to  consent,  if  hia  powers  are 
not  restricted,  or  the  insured  has  no 
notice  of   the  limitations  on  them: 
/Valuers'  Mvt.  Co.  v.  Lgoiu  (1873),  38 
Tex.  253.    If  the  agent  who  effecta 
the  insurance,  and  is  intrusted  with 
the  policy  to  deliver  it  to  the  inaured, 
is  notified,  before  the  policy  reaches 
him,  of  other  insurance,  and  makes 
the  proper  indorsement,  the  company 
is  bound  by  hia  aet :  Dayiom  Co.  v. 
KeUy  (1873),  24  Ohio  St.  345.   Under 
a  condition  that  aasent  should  be  in- 
dorsed on  the  policy,  or  else  aasented 
to  in  writing,  if  an  agent  authorised 
to  issue   a  policy  delivers    it  with 
knowledge   of  prior   inauranoe,  the 
policy  so  delivered  is  the  written  aa- 
sent of  the  company  to  auch  insnr- 
anoe  :  Kemton,  eU.  Co.  v«  Skea^  mqrra. 
Verbal  conaent  given  by  an  agent, 
with  knowledge  that  it  will  be  acted 
on,  waives  the  requirement  that  the 
oonsent  shall    be  written  upon   the 
policy  :  Carm^' v.  Atlaniie  Co.  (1869), 
40  Oa    135.    If  it  waa  given  under 
such  circumstances  as  obliged  him  to 
oonsent  or  refuse,  and  was  unequivocal 
and  with  knowledge  of  all  the  fiscts, 
there  is  a  waiver :  New  Orleans  Au^n 
V.  Griffin^  supra.   All  the  policies  were 
issued  by  the  same  agent.     He  testi- 
fied that  the  insurers  were  notified  of 
the  fact  that  there  was  other  inaurance, 
and  his  books,  as  defendant's  agent, 
showed  the  fact  that  other  policies 
were  issued.    It  was  ruled  that  the  ob- 
ject and  purpose  of  indorsing  consent 
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on  tlMpdU<7  WM  follj  attained :  Immw- 
mm»C0.^N.  A.  t.  MclMmM  (16($9), 
M  m.  120. 

Def«ndani*B  polic/  wai  not  lo  be 
Talid  onloM  it  wai  coanteraiijned  bjr 
the  agent  who  iasued  it.  Immediate 
BoUob  of  other  insurance  wai  required 
to  be  giren  to  ite  Mcretaiy.  Kight 
■lontha  after  it  wai  inued,  and  before 
kia,  looh  agent  indorsed  his  conient 
to  luoh  ininranoe,  and  notified  the 
oompanj.  No  objection  wai  made. 
HtUi^  that  if  the  oompan/  desired  to 
repudiato  the  policy,  it  ought  to  liave 
done  no  on  receipt  of  the  notice.  It 
oould  not,  with  knowledge  of  the  fiusta, 
retain  the  premium  and  withhold  ob- 
Jeetknia  until  after  loss:  /hrMer*' 
Jfirf.  Co,  ▼.  7a^  (1873),  73  Pa.  342. 

A  general  agent's  verbal  consent 
binds  his  principal,  although  the 
poli^  proyidea  that  none  of  its  condi- 
tions shall  be  waived,  except  bj  writ- 
ing. Consent  to  other  insurance  is 
given  by  promising  to  indorse  it  on 
the  policy :  Morrimm  v.  bumnmet  Co, 
(1887),  69  Tez.  353. 

The  knowledge  of  one  who  is  em- 
ployed by  the  general  agent  of  an  in- 
surer to  solicit  risks  and  collect 
premiums,  and  who  has  power  to  bind 
the  company  txook  the  date  of  the  ap- 
plication until  such  agent  acts 
thereon,  and  who  is  paid  a  commis- 
sion by  such  agent,*  binds  the  com- 
pany :  HamiiUm  v.  Homt  Co,  (1887), 
M  Mo.  353. 

A  letter  written  by  defendant's  sec- 
retary to  plaintiff  stated :  "I  have 
received  your  notice  of  additional  in- 
surance." This  was  a  suiBcient  ac- 
knowledgment and  approval  to  satisfy 
a  condition  requiring  the  consent  to 
be  indorsed  or  otherwise  acknowledged 
and  approved  in  writing.  After  the 
receipt  of  notice  the  policy  continued 
in  force  until  the  insurer  made  its 
election  to  continue  or  terminate  the 


risk:    iUfsr    v.    Ontario   M^.    Co. 
(1M3),  5  UiU  (N.  Y.),  147. 

If  the  president  of  a  compai^  has 
knowledge  of  other  insurance  on  the 
property  before,  it  issues  a  policy 
thereon,  and  omits  to  make  the  re- 
quired indorsement,  the  absence  of 
such  indorsement,  in  a  suit  to  reform 
the  contract,  cannot  be  urged:  iNTo- 
ttona/,  «c  (A».  v.  Crwte  (18<»U),  16  Md. 
260-296. 

An  offer  by  an  agent  to  take  other 
insurance  is  not  a  consent  to  any  spe- 
cific additional  insurance,  and  does 
not  meet  a  requirement  that  consent 
shall  be  written  on  the  policy :  Alio- 
mama  Co.  v.  Burd  (1877),  37  Mich. 
11. 

A  by-law  requiring  consent  to  be 
written  in  the  policy  is  satisfied  by 
writing  it  on  the  margin  of  the  policy : 
LUcom  V.  MaaaaehmoettB  Mui,  Co. 
(1845),  9  Met.  (Mass.)  2U5.  A  stat- 
ute requiring  that  consent  that  shall 
be  signified  by  indorsement  on  the 
the  back  of  the  policy,  signal  by  tho 
president  and  secretary,  is  complied 
with  by  a  recital  in  the  policy  of  the 
prior  insurance  and  its  amount,  the 
policy  being  signed  by  the  officers 
designated:  fXrtt  Baptut  SoeiHy  v. 
HUiabonmgk  Mui,  Co.^  tupra.  If  con- 
sent to  additional  insurance  is  in 
writing,  it  is  good  though  it  is  not 
written  on  tlie  policy,  as  that  instru- 
ment required  it  should  be  :  Afnfiodb 
V.  £>€$  MointM  Co.  (1887),  74  Iowa, 
233.  The  consent  need  not  specify 
the  companies  in  which  the  additional 
insurance  may  be  placed,  if  there  is 
no  restriction  in  the  policy :  Wettchegter 
Co.  T.  £arU  (1876),  33  Mich.  143. 

If  insurance  is  taken  in  excess  of 
the  sum  specified  in^the  consent,  and 
is  in  force  when  the  loss  occurs,  the 
consenting  insurer  is  relieved  from 
liability:  Shurtleff  v.  Fkanix  Co, 
(1869),   57    Me.   137;    BanmeciUo  v. 
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VTeffcm  Co.  (1887),  68  Wit.  298; 
BdtrtnM  ▼.  GtrmoMia  Co.  (1882),  68 
Iowa,  26.  Bat  the  inaared  it  not 
boond  to  take  the  fall  amount  permit- 
ted :  Liaeom  t.  BoKon  i/irf.  Co.  (1845), 
9  Met.  (Mast.)  205.  Content  to  take 
additional  intaranoe  to  a  tpeeifled 
amonnt,  meant  prior  at  well  at  tab> 
tequent  intaranoe :  B^kreiu  t.  Otfmo' 
itis  Co.^  tMpra. 

If  a  contract  for  pretent  intaranoe 
it  made,  and  a  policj  it  to  be  ittaed 
tobteqoently  on  the  tame  ritk,  the 
contract  being  subject  to  the  oon- 
ditiont  of  the  printed  policj,  a  con- 
dition therein,  requiring  that  other 
intaranoe  thall  be  indorted  on  the 
policj,  doet  not  make  it  neecttary 
that  an  indorsement  be  made  in  or  on 
the  contract:  Dagion  Co.  r.  KoUy 
(1873),  24  Ohio  St.  345. 

Oral  content  given  by  an  agent, 
to  an  agent  of  one  insured,  to  take 
additional  inturanee  for  hit  principal, 
doet  not  follow  an  aatignmcnt  of  the 
policj,  and  authorise  him  who  wat 
the  insured's  agent,  to  take  other  toch 
intaranoe  after  he  hat  become  the 
owner  of  hit  principart  property : 
Hover  ▼.  Siaif  Co.  (1882),  58  Iowa, 
51. 

Egtappel. — If  the  Inturer,  on  being 
notified  of  other  inturanoe  bj  itt 
agent,  doet  not  make  the  proper  in- 
dorsement or  notify  the  insured  that 
it  refutes  to  carry  the  ritk,  it  is  estop- 
ped from  claiming  a  forfeiture: 
Plataer$*  Mut.  Co.  ▼.  Lymg  (1873),  38 
Tex.  253.  Defendant  issued  a  policy 
for  $6000,  and  at  its  requett,  wat  re- 
lieved of  one-half  of  the  risk,  which 
the  insured  placed  in  a  company 
named  by  the  first  insurer.  Defend- 
ant's policy  was  given  to  its  agent  for 
the  purpose  of  having  the  proper  in- 
dorBement  made.  This  he  neglected 
to  do.  Held,  on  demurrer,  thn.t  de- 
fendant was  bound  to  give  consent, 
and  to  do  all  other  acts  which  might 


lie  neceatary  to  prevent  the  intured 
from  being  injured  by  the  additional 
inturanee :  Cobb  v.  Inottnmet  Co.  of'N. 
A.  (1873),  11  Kan.  93. 

The  complaint  alleged  the  ezeea- 
tion  of  the  policy  sued  upon,  the  lota 
of  the  property  covered  by  it,  and 
that  it  wat  ezprettly  agreed  and  nn- 
derttood  that  said  plaintiff  wat  to 
have  permittkm  to  take  oat  an  addi- 
tional intaranoe  of  $1000  on  taid 
bailding  in  any  other  company  and  at 
any  time  the  desired,  and  tald  com* 
pany  agreed  to  inaert  aaid  condition 
in  said  policy,  which  it  wholly  fidled 
to  do.  The  plaintiff  averred,  that  re- 
lying upon  aaid  promiae,  and  in  pnr- 
aaanceof  aaid  contract  and  agreement, 
ahe  had  effected  an  inanranoe  on  aaid 
bailding,  aa  permitted  by  the  ezpreaa 
agreement  aforetaid.  No  notice  of  the 
tecond  inturanee  wat  given.  In  addi- 
tion to  the  ntoal  clante,  prohibiting 
other  insurance,  the  poliqj  in  tnit  ez- 
prcaaed  that  nothing  leaa  than  a  dia- 
tinct,  apecific  agreement,  deariy 
ezpreaaed  and  indoraed  on  it,  ahoald 
be  conatrued  aa  a  waiver  of  any  con- 
dition or  reatriction  in  it.  The  com- 
plaint did  not  ahow  aa  eatoppd, 
becauae  it  did  not  appear  that  plain- 
tiff was  induced  to  accept  the  poliey, 
without  knowledge  that  the  atipnlation 
was  not  on  it ;  nor  that  ahe  ever  re- 
quested that  it  should  be  indorsed: 
Haveni  v.  Borne  Co.  (1887),  111  Ind. 
90. 

An  insurer  is  not  estopped  from 
claiming  a  forfeiture,  if  its  conduot 
haa  not  misled  the  insured  to  his  pre- 
judice. Mere  knowledge,  on  its  part, 
that  he  has  violated  the  conditions  of 
the  contract,  is  immaterial:  Nom 
York  Co.  V.  Watwn  (1871),  23  Mich. 
486. 

A  policy  in  a  mutual  company  ex- 
pressly referred  to  the  act  which  in- 
corporated it  and  the  by-laws  of  the 
company.  Two  sections  of  the  charter 
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wiw  printed  on  the  \mA  of  Um  polkj, 
tet  in  raoh  a  waj  as  not  to  indioftte 
that  tlM  entire  initmment  was  set  out 
there.  Among  the  omitted  proriaionB 
weire  thooe  wliieh  Itarbade  other  inanr- 
anee  without  the  oonaent  of  the  di- 
reoton,  indoned  en  the  polk^.  It 
waa  elaiuMd  thai  the  eompai^  waa 
eatofpp^  ftom  aetting  up  the  proria- 
ieaa  lelnrred  to,  beoanae  th«j  were 
not  made  a  part  of  the  poliqj.  Thb 
poaiticB  waa  held  untenable,  and  the 
whole  of  the  duurter  ^nd  l^-lawa  were 
eonaidered  part  of  the  oontraet :  Fab' 
yoa  T.  Vmm  Mwt.  Cb.  (1856),  33  N. 
H.S09. 

If  the  indoraement  whioh  gare  oon- 
aent to  other  inanranee  aathoriied 
the  inanied  to  canj  a  leea  amoont 
than  the  nodoe  apeeiAed,  and  waa 
eonaented  to,  and  the  inaored  did  not 
BOtioe  the  Tariaaoe  nntO  after  leaa, 
eridenoe  to  ahow  that  oonaent  waa 
given  to  the  ftiU  amoont  taken  ia  ad- 
miiaible:  Grmm  t.  E^mtakU  Cb. 
a877),  11  B.  1. 434. 

If  noHoe  of  other  inanraaoe  ia  ghren 
to  an  agent,  who  baa  ftiU  diaoretion 
in  the  ptemiiea,  and  who  did  not  ob- 
Jeot  to  It,  and  laid  nothing  about  oan- 
eelling  the  flrat  polioj,  and  who 
anbaeqnentlj  eiiMted  additional  in-* 
anranoe  on  the  aame  riak  in  other 
eompaniea  he  represented,  the  flrat 
inanrer  ia  estopped:  Cnteml  Cb.  t. 
Grigln  (1883),  69  Tez.  609 ;  i7o(fi«y 
T.  N.  H.  Co.  (1876),  55  N.  H.  110 ; 
Fkkbetk  T.  jflksaMt  Cb.  (1880),  54  Cai. 
42S ;  Hagward  t.  NoHtmai  Co.  (1873), 
62  Mo.  181 ;  BarwiU  ▼.  EqmtabU  Co. 
(1867),  40  Id.  657 ;  BmooeU  r.  StaU 
Co.  (1874),  56  Id.  586.  If  a  soliciting 
agent,  with  knowledge  of  existing  in- 
anranoe,  preparm  an  application  for  a 
poli^  and  reprtaents  therein  that 
there  is  no  inanranee,  and  the  appli- 
cant signs  it  In  good  fiUth,  the 
eompan J  cannot  aet  np  the  prior 
insurance:    Amorieim  Co.  r.  iMttroU 


(1878),  89  m.  314.  And  thia  ia  so  if 
an  agent,  acting  for  two  companies, 
Iblselj  inlbrms  the  insured  that  the 
proper  indorsement  had  been  made : 
JfMte  T.  LmBtutUr  Co.  (1876),  79  Pa. 
475 ;  Rodotrdko  r.  ComherUmi  Mfd.  Cb. 
0882),  44  N.  J.  L.  294;  Cb«5c  t. 
filremtery  ifal.  Co.  (1881),  84  N.  J. 
Bq»  403.  Or,  that  an  indotasoMBt 
waa  not  neeessarj :  Kktkm  r.  Hmtt- 
/ortf  Cb.  (1886),  67  Mich.  135.  Or,  if 
the  agent  of  the  first  insurer  haa  led 
the  inaured  to  beUere  that  he  haa  no 
ol^eotiona  to  his  obtaining  another 
polioj:  Ameriam  Co.  t.  GoUatm 
(1879),  48  Wis.  36. 

Notwithstanding  the  flist  poli^  re- 
quires the  written  consent  of  the  com- 
pa^j  to  other  insurance,  and'ptoridea 
that  the  use  of  general  terma  or  an j- 
thing  less  than  a  distinct  spedfle 
sgreement,  dearlj  expressed,  and 
indorsed  on  it,  shall  not  be  conatmed 
aa  a  waiTcr  of  anj  conditioa  or  re- 
striction therein,  jet,  if  an  agent 
authorised  to  imue  poUdea,  and  who 
haa  imued  the  one  in  suit,  and  whcae 
power  doea  not  appear  to  haye  been 
reatricted  in  anj  waj,  haa  so  acted 
with  the  inaured  aa  to  bind  hioudf, 
bj  estoppd,  not  to  dispute  the 
Taliditj  of  the  subsequent  polioj,  his 
prindpal  is  also  estopped :  VFeHdUilar 
Co.  T.  EarU  (1876),  33  Midi.  143. 
But,  if  the  polioj  giTes  the  insured 
notice  that  the  insurer's  agent  cannot 
waiTO,  modify,  or  strike  from  it,  anj  of 
its  proTisions,  nor  reriTo  it,  if  a  for- 
fdture  shall  haye  accrued,  the  inaurer 
is  not  estopped  bj  the  agent's  amur- 
ance  to  the  insured  that  other  inanr- 
anee will  be  all  right:  CUa9or  y. 
Tnxdkn'  Co..  Sup.  Ct.  Mich.,  April, 
1887. 

After  a  loss,  and  with  knowledge  of 
the  yiolation  of  defendant's  polioj, 
its  general  agent  required  the  insured 
to  furnish  plans  and  spedfloations  of 
the  building  deatrojed.    In  doing  so, 
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€Mp90B%  was  ineomd.  This  was  held 
dedsiTe  as  to  the  defendant,  and  it 
eoold  not  thereafter  claim  that  a  for- 
fritore  had  aocnied.  It  waa  imma- 
terial thai  another  inanrer  of  the 
aane  property  made  a  aimilar  reqaire- 
nent;  And  it  seems  thai  it  woald 
hare  heen  immaterial  if  both  insurers 
had  Joined  in  snoh  demand :  WebMer 
T.  Pktmu  Ce.  (1874),  36  Wis.  67. 
An  insorer,  whose  agent,  with  ftill 
knowledge  of  the  existence  of  other 
policies  on  the  property,  participates 
in  adjnating  a  loss  and  acquiesces  in 
the  apportionment  made  to  each  of 
the  insurers,  And  promises  to  pay  the 
proportion  dne  Iran  his  company,  is 
estopped,  if  the  insured  has  settled 
with  the  other  insurers  on  the  basis 
of  the  adjuatment :  fUhbeek  ▼.  Phanix 
a.  (1880),  54  CU.  422. 

Waiver. — ^Permission  given  by  in- 
dorsement on  a  polifly,  to  obtain  addi- 
tional insurance  to  a  spedfled  amount, 
waires  a  printed  requirement  that 
notice  of  other  insurance  shall  be 
giTon,  if  insurance  is  not  taken  in  ez- 
cssa  of  the  limit:  Benedict  ▼.  Ocean 
Ce.  (1865),  81  N.  T.  389 ;  Ameriam 
Cb.  T.  McCrea  (1881),  8  Lea  (Tenn.), 
513.  If  the  question  in  the  applica- 
tion, concerning  other  insurance,  is 
not  anawered,  and  a  policy  is  issued 
thereon,  the  condition  in  the  latter 
rdaiing  thereto  is  waiTed :  Dayton  Co. 
T.  Kdly  (1873),  24  Ohio  St.  345.  If 
the  insurer,  after  receiving  notice  of 
other  insurance  fh>m  its  general 
agent,  omita  to  cancel  its  policy,  by 
tetnming  a  proper  proportion  of  the 
pnmium,  it  waiTcs  the  right  to  claim 
a  forfeiture :  Vem  Bariee  ▼.  United 
Cb.  (1871),  8  Bush  (Ky.),  133.  If 
the  secretaiy  of  the  company  which 
issued  a  policy,  declares  in  writing, 
knowing  all  the  fscts,  that  the  policy 
is  good,  and  subsequently  lories  an 
issesinient  upon  it,  such  act  is  a 
waiTor  of  the  lack  of  indorsement  and 


conflrms  the  policy :  Atlantic  Co.  t. 
Goedall  (1857),  35  N.  H.  328.  8o  held 
as  to  the  assessment:  AicKenxie  t. 
Maiden*  Co.  (1872),  9  Heisk.  (Tenn.) 
261.  Making  an  adjustment,  with 
knowledge  of  the  breach  of  a  condi- 
tion, is  a  waiver :  Levy  w.  Peabody  Co. 
(1877),  10  W.  Va.  660. 

Consent  was  required  to  be  indorsed 
upon  the  policy.  Plaintiff  signed  a 
blank  application,  which  was  filled 
out  by  defendant's  general  agent ;  at 
the  latter's  request,  the  former  delir- 
ered  to  him  policies  upon  the  same 
property  in  another  company,  which 
had  been  issued  by  him  as  its  agent. 
No  mention  was  made  in  the  applica- 
tion for  the  policy  in  suit,  which  was 
filled  up  by  the  agent  and  forwarded 
to  defendant  as  an  accepted  applica- 
tion, of  the  existenoe  of  the  former 
policies.  The  Court  obserred  that 
when  the  former  policies  were  handed 
the  agent  at  his  own  request,  he  most 
have  known  what  the  object  was,  and 
had  full  opportunities  to  acquire  in- 
formation by  reading  them.  He  was 
clearly  put  upon  inquiry  to  know 
their  relation  to  the  subject  on  hand. 
The  plain  presumption  is  that  he 
read  the  policies  and  acquired  ftell 
information  of  their  existence  and 
contents.  The  notice  thus  supplied  to 
him  was,  on  general  principles  of  the 
law  of  agency,  notice  to  the  defend- 
ant. It  must  be  assumed,  accordingly, 
that  owing  to  his  general  agency,  the 
defendant  knew  that  there  was  other 
insurance  on  the  property,  and  with 
that  knowledge,  made  no  statement  of 
the  fact  on  the  policy.  This  act  may 
be  called  a  waiver,  or  may  be  treated 
as  an  estoppel :  Pitney  ▼.  Gien'B  FalU 
Co.  (1875),  65N.Y.  6-28. 

Other  concurrent  insurance  to  the 
amount  of  $3000  was  allowed  by 
defendant's  policy,  which  provided 
that  it  should  be  part  of  the  contract, 
"that  any  person   other  than  the 
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aasared,  who  maj  hare  procured  thig 
insurance  to  be  taken  bjr  thii  com- 
pany, shall  be  deemed  to  be  the  agent 
of  the  assured  named  in  this  poUoj, 
and  not  of  this  companj,  under  any 
circumstances  whateTer,  or  in  anj 
transaction  relating  to  this  insu- 
rance." The  agent  who  delirered  the 
policy,  knew  that  the  property  which 
it  covered,  was  insured  to  the  amount 
of  $6000.  Such  delivery  was  held  to 
be  an  implied  waiver  of  the  condition 
prohibiting  more  than  $3000  other  in- 
surance :  Affnom  ▼.  CemmompeaUk  Co, 
(1880),  18  Blatch.  (U.  S.  C.  Ct.  N.  D. 
N.  T.)  368 ;  i.c.  (1880),  4  Fed.  Repr. 
753. 

If  a  general  agent  of  a  foreign  com- 
pany, who  is  authorised  in  writing, 
to  countersign  and  issue  policies, 
**  and  otherwise  to  do  and  perform  the 
customary  acts  and  duties  of"  an  in- 
surance agent,  and  whose  duty,  it  is 
shown  by  the  testimony  in  the  case, 
is  to  make  indorsements  of  other  in- 
surance, has  knowledge  of  such  in- 
surance, and  does  not  disclaim  the 
authority  to  make  such  indorsement, 
but  postpones  doing  it,  on  account  of 
his  own  couTenience,  when  the  pol- 
icies are  produced  for  that  purpose, 
the  condition  requiring  such  indorse- 
ment will  be  considered  waived.  The 
knowledge  and  consent  of  such  an 
agent  as  to  the  amount  of  insurance, 
are  not  made  ineffectual  because  he 
does  not  know  in  precisely  what  com- 
panies it  is  placed ;  and  a  change  to 
another  company,  otherwise  unezeep- 
tionable,  does  not  alter  the  rule: 
Amenean  C.  Cb.  t.  MeCrea  (1881),  8 
Lea  (Tenn.),  613. 

If  an  agent,  having  authority,  in- 
sures property,  with  knowledge  that 
policies  are  outstanding  upon  it,  the 
condition  providing  for  a  forfeiture,  is 
thereby  waived  :  Lycoming  Co.  v.  Bar- 
ringer  (1874),  73  III.  230 ;  Richmond 
V.  Niagara  Co.  (1879),  79  N.  T.  230 : 


Bomtkai  y.  WeHem  Co.  (1883),  88 
N.  C.  71  ;  Sehomerr.  Helda  Co.  (1880), 
60  Wis.  575 ;  Brandkp  v.  St.  Rnl  Co. 
(1880),  27  Minn.  393  ;  GtSb  v.  iMer- 
national  Co.  (1870),  1  Dill.  (U.  S.  C. 
Ct.  D.  Minn.)  443.  Although  the 
policy  issued  by  such  agent,  provides 
that  anything  less  than  a  distinct, 
speciilc  agreement,  clearly  expressed 
and  indorsed  thereon,  shall  not  be 
construed  as  a  waiver  of  any  restrio- 
tion  in  it :  RoherU  v.  CntHnmtal  Co. 
(1877),  41  Wis.  321.  Under  such  a 
condition  as  is  last  stated,  and  a  re- 
quirement that  a  waiver  shall  be 
signed  by  the  secretary,  if  a  general 
agent  receives  a  renewal  with  know- 
ledge of  other  insurance,  the  right  to 
daim  a  forfeiture  is  waived  :  CarroU  v. 
Charier  Oak  Co.  (1868),  1  Abb.  Ct. 
App.  (N.  Y.)  316;  afirming  a.  c, 
(1863),  40  Barb.  (N.  T.)  292. 

If  part  payment  of  a  loss  is  made, 
under  a  policy  which  was  issued  1^ 
an  agent,  with  knowledge  of  the  ex- 
istence of  other  policies,  tlie  insured 
may  recover  the  full  amount:  Sker* 
sum  V.  Madioom  Mnt.  Co,  (1876),  39 
Wis.  104.  Taking  part,  1^  an  agent, 
in  adjusting  a  loss,  and  oalUng  upon 
the  insured  for  information,  in  fur- 
nishing which  he  incurred  expense, 
is  a  waiver :  Carpwttr  v.  CoKtimmlal 
Co.  (1886),  61  Mich.  635.  After  know- 
ledge  of  other  insurance  and  after  loss, 
defendant's  adjuster  wrote  plsintiff, 
in  reply  to  a  request  for  infbrmation 
as  to  the  attitude  of  the  company  con- 
cerning the  loss,  that  if  insured  has 
a  fair  and  legal  claim  under  the  pol- 
icy, he  should  make  out  "  suoh  prooli 
as  the  policy  requires  and  send  same 
here;  and  on  receipt  of  same,  the 
claim  shall  be  investigated  at  once, 
and  you  shall  be  promptly  advised  of 
our  views."  Plaintiff  made  proof  of 
his  loss  and  incurred  expense  in  doing 
so.  This  was  held  to  be  a  waiver  • 
Cannon  ▼.  Homo  Co.   (1881),  63  Wis. 
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686.  AfUr  «1m  Um,  «1m  defeiuUnt** 
a4i<i>tiiig  agent,  with  knowledge  of 
tlie  MocMid  policy,  made  an  offer  of 
oompramiae,  and  ralaed  objeottona  to 
aoflli  folkj.  The  offer  waa  declined, 
and  the  agent  soon  after  wrote  plain- 
tiff thai  ake  might  make  proof  of  loaa, 
and  tho  matlnr  would  than  be  taken 
Into  eonaideration.  At  the  agent'a 
raqneaty  defeela  in  the  proolii  were 
rwnedied  from  time  to  time,  and  plain- 
tiff waa  notified  that  *'  in  addition  to 
the  objeetiona  heretofore  made,'*  de- 
fendant would  inaiat  upon  the  forfeit- 
nre,  becanae  of  the  aeoond  inanranoe. 
HeU  that  theae  facta  warranted  a 
finding  that  defendant  waived  the  for- 
feiture:  Amuyfrofita  Co,  t.  KUtU 
(1878),  39  Mich.  61* 

A  general  agent  of  a  atook  oompanj, 
whoae  place  of  bnsineaa  ia  remote  from 
the  companj'a  oflioe,  and  who  ia  au- 
thoriied  to  iaane  polidea  and  indorae 
oonaent  to  other  inanranoe,  maj  Und 
hia  principal  bjr  a  parol  waiver  of  the 
condition,  requiring  inanranoe  .to  be 
indoraed.  Such  waiver  ia  provable 
bj  parol  evidence :  Pedmer  v.  Fheadx 
a.  (1875),  65  N.  T.  195. 

The  agent  who  iaaned  defendant'a 
policj,  alao  leaned  one  ft»r  another 
companj  on  the  same  property,  and 
anbaeqnently  oonaented  to  a  snbetitu- 
tion  of  the  latter  policy,  bnt  omitted 
to  make  the  proper  indorsement  on 
the  one  in  suit.  The  condition  waa 
therebj  waived:  CoOim  v.  FarmviiU 
Co.  (1878),  79  N.  C.  279. 

Under  a  statute,  which  providea 
that  anj  person  who  shall  solicit  In- 
anranoe or  procure  applicaUona  there- 
fiir,  shall  be  held  to  be  the  aolidting 
tgent  of  the  companj  which  iaauea  the 
polioj,  an  agent  of  the  companj  who  ia 
authorised  to  iaane  policies,  and  who 
senda  hia  clerk  to  solicit  a  risk  and  take 
in  application,  is  bonnd  bj  the  latter's 
knowledge  of  other  insurance,  and  the 
oompanj  which  issues  a  policj  pursu- 
Vol.  XXXVIL— 16 


ant  to  the  application,  cannot  be  re- 
lieved from  liabilitj,  becanae  the 
required  indorsement  waa  not  made : 
Bmuet  Y.  Comteil  Blujfi  Co.  (1887), 
70  Iowa,  600. 

The  insurer  is  not  bonnd,  after 
knowledge  that  ita  policj  haa  become 
forfeited,  and  of  a  loaa,  to  return  the 
premium  for  the  time  the  poli^  had 
to  run,  from  the  Insa  till  it  would 
have  expired :  Phanix  Co.  v.  Stevm* 
son  (1879),  78  Kj.  150. 

Parol  evidence  cannot  be  received, 
to  show  that  a  policj  prohibiting  other 
insurance,  waa  delivered  with  know- 
ledge on  the  part  of  the  companj 
which  issued  It  that  there  waa  then 
other  insurance  on  the  propertj.  To 
admit  such  evidence  would  be  contra- 
dicting a  written  instrument:  Baick- 
elder  v.  Qhcm  Co.  (1883),  135  Maaa. 
449  ;  Barrett  v.  Unim,  etc.  Co.  (1861), 
7  Cnsh.  (Mmss.)  175. 

If  the  policj  gives  the  insured  no- 
tice that  the  agent  of  the  insurer  is 
not  authorized  to  issne  policies,  nor  to 
alter  the  terms  of  those  issued,  his 
consent  cannot  amount  to  a  waiver  of 
the  requirement,  that  the  conaent  of 
the  companj  to  other  insurance  shall 
be  written  on  the  policj:  Lirerpool, 
etc.  Co.  V.  Soreby  (1882),  60  Hiss.  302. 

The  receipt  of  information  concern- 
ing other  insurance,  does  not  warrant 
the  inference  that  there  haa  been  a 
waiver  of  the  condition  concerning 
changes  in  the  distribution  of  the 
sum  insured,  upon  the  various  classes 
of  propertj  covered  lij  the  policj: 
Smqtmm  v.  Pgmuifleama  Co.  (1861), 
38  Pa.  250.  To  constitute  a  waiver 
or  eatoppel,  the  act  or  conduct  of  the 
insurer  must  be  such  that  the  insured 
might  reaaonablj  Infer  therefrom, 
that  it  doea  not  mean  to  inaist  upon 
the  forfeiture,  and  the  insured  must 
have  been  misled  to  his  prejudice.  A 
direction  to  the  insured,  after  the  re- 
ceipt of  an  informal  claim  against  the 
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ioanrar,  to  the  effwt  that  if  ha  has 
aaj  olalm  against  it  under  or  1^ 
▼irtae  of  a  policy,  Buoh  daimmatt  be 
made  in  ttriot  aoooidanoe  with  the 
conditions  prescribed,  is  not  an  admia- 
sion  of  liabilitj  or  a  wairer,  though 
the  oompan J  then  knew  of  additional 
insnrance,  eontrarj  to  its  poli^,  and 
the  insured  sabseqnentlj  made  proolii 
of  loss  and  inonrred  expense  in  doing 
so:  FktmUt  Co.  t.  <S(«raijoii  (1879), 
78  Kjm  150.  The  condition  requiring 
written  consent,  is  not  waived,  where 
the  right  to  daim  a  fDrfeitnre  was  not 
known  until  after  loss,  and  the  in- 
snrer's  agent  appointed  an  appraiser 
to  determine  the  Tslna  of  the  property 
ssTed,  and  the  companj  did  not  re- 
torn  the  oneamed  premiom:  JmMU 
T.  Hm€  Co.  (1870),  29  Iowa,  663. 

When  the  pdlicj  in  soit  was  ob- 
tained, deftmdant's  agent  offered  to 
place  an  additional  $1000  on  the  pro- 
pertj.  The  offer  was  declined.  8nb- 
seqnentlj  the  plaintiff  took  other 
insaranoe  to  the  amonnt  of  $1800,  and 
notified  the  agent  that  ha  had  taken 
insaranoe,  bat  did  not  name  the 
amoant.  After  a  loss  the  agent  of  the 
first  insvror  told  plaintiff  that  his 
poli^  required  him  to  make  proof  of 
his  loss*  This  he  did,  and  forwarded 
it  to  the  company.  The  ankoont  of 
the  additional  insurance  was  first 
made  known  when  the  proof  was  re- 
oeiTcd.  No  waiTor  tr  estoppel  was 
established  bj  these  Ihols,  sssuming 
that  the  agent's  offer  to  take  the  ad- 
ditional insurance  amounted  to  a  con- 
sent to  the  amount  he  offered  to  take : 
BommtUk  r.  Wo^lmm  Co.  (1887),  68 
Wis.  298. 

Knowlsdge  on  the  part  of  an  agent 
of  an  insurer,  that  a  person  insuied 
desires  other  insurance  at  a  less  rste 
than  his  companj  would  giro,  and 
that  it  was  subsequently  obtained,  is 
not  eridenee  of  eonsoit  or  waiTsr  of 


the  written  notice  required  :  i2o6i 
T.  /tr«  iiji*ii  (1886),  63  Mich.  90. 

An  agent  whoee  authority  is  limited 
to  reoeiring  applications,  making  sur* 
T^ys,  remitting  collections  to  the  gen- 
eral agent  and  reoeiTing  the  policies 
from  him,  cannot  waive  the  oonditiona 
therein :  H^aUg  r.  hernial  Co.  (1869), 
6  Not.  268. 

The  charter  of  an  insurance  oom- 
pany  is  in  the  nature  of  an  enabling 
act ;  it  gives  it  all  the  power  it  pos- 
sesses, and  it  is  bound  to  exercise  the 
power  conferred  upon  it  in  the  man- 
ner pointed  out  therein,  Henoe,  if  it 
is  prorided  by  the  duurter,  thai 
doable  insurance  shall  be  Toid  unless 
it  exists  by  the  consent  of  the  oom- 
pany,  indorsed  upon  the  poli^  under 
the  hand  of  the  secretary,  there  can 
be  no  waiTer  of  the  requirement,  and 
it  cannot  be  prored  that  consent  was 
giren  to  other  insurance,  otherwise 
than  by  indorsement  ss  specified: 
Comsk  T.CSry  Co.  (1871),  38  Conn.  181. 

Compliance  with  a  condition,  requir- 
ing that  subsequent  insuranos  shall 
be  indorsed,  is  not  waiTod  by  notify- 
ing the  insured,  after  ha  obtained 
such  insurance,  that  an  assessment  waa 
due  tnm  him,  such  notice  being  a^ 
companied  by  a  printed  form,  con- 
taining a  schedule  of  losses,  the 
insared's  claim  being  included,  and 
being  marked  "  unadjusted."  It  did 
not  appear  that  the  company  then 
knew  of  the  forfeiture :  fhrUt  r.  Agm- 
warn  Mut.  Co.  (1862),  9  Cuah.  (Mass.) 
470. 

Under  the  charter  of  a  mutual  com- 
pany, one  insured  therein  was  deemed 
a  member  for  the  time  specified  in  his 
poli^,  and  was  bound  to  pay  his  pro- 
portion of  all  losses  and  expenaea 
happoiing  to  the  company  during  hia 
connection  therewith.  An  assesssMsit 
was  paid  after  a  loss  of  the  property, 
but  during  the  life  of  the  policy.    A 
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forMtnre  prvrkrasljr  Inenncd  hy  the 
act  of  the  inrared,  was  not  therebj 
waiTed:  Pki&nok  ▼.  New  England 
Mnt.  Gk  (1853),  37  Me.  137. 

As  agent  of  a  mntnal  oompanj, 
acting  nnder  a  written  Appointment, 
made  snljeet  to  a  l^-law,  which  made 
it  hia  dn^  to  take  Bnirejrs  and  re> 
ceiTe  applicationa,  and  when  required, 
to  examine  into  the  drcamatances  of 
a  lose  and  make  report,  and,  bjr  the 
tenna  of  a  poli^,  to  approve  of  assign- 
menta  thereof^  and  collect  assess- 
ments, is  not  anthorised  to  accept 
notice  of  insaranoe  beyond  the  amount 
allowed  hf  the  policy,  or  waive  the 
eonseqnenees.  This  is  especially  the 
case  in  a  matnal  company,  the  in- 
sured being  bonnd  to  know  its  roles  : 
MiuMl  ▼•  Lycoming  Mtt,  Co.  (1865), 
51  Pa.  402. 

Erphmatory. — In  the  foregoing  state- 
ment of  the  cases  which  treat  of  the 
snbject  of  other  insurance,  no  attempt 
has  been  made  at  dSscnssing,  compar- 
ing or  harmonizing  the  adjudications. 
Indeed,  an  effort  to  do  the  latter 
would  be  fruitless,  and  the  lack  of 
space  forbids  the  experiment,  as  to 
either  of  the  former.  A  casual  survey 
and  comparison  of  the  cases  and  the 
dates  of  their  decision  will  disclose 
that  there  is  a  marked  and  growing 
tendency  on  the  part  of  the  courts  to 
Hberalise,  especially  in  the  applica- 
tion of  the  principles  of  waiver  and 
estoppel,  against  insurers.  This  has 
been  made  necessary  by  the  condi- 
tions which  have  found  their  way  into 
the  modem  policies.  The  same  ten- 
dency is  noticeaUe  in  the  later  cases, 
as  to  the  powers  of  agents.  But  this 
is  not  so  with  regard  to  the  validity  of 
the  second  policy,  or  the  New  England 
rule  of  construction.  For  a  long  time, 
the  weight  of  authority  was  in  favor 


of  that  rule ;  but  the  scale  has  been 
turned  the  other  way,  by  the  adjudi- 
cations of  the  past  Ave  or  six  years. 
Since  1880,  but  one  court  which  was 
not  committed  to  that  rule,  has  de- 
clared in  its  favor;  while  eight  or 
nine,  which  had  not  taken  position  on 
it,  have,  during  the  years  since, 
adopted  the  opposing  rule.  The  ques- 
tion is  an  open  one  in  several  juris- 
dictions,  and  therefore  of  practical 
importance.  The  number  of  cases  in 
the  courts  of  last  resort  is  so  great 
that  the  decisions  of  intermediate 
courts  could  not  be  considered :  nor 
could  those  of  foreign  tribunals,  which 
are  principally  to  be  found  in  the  re- 
ports of  the  British  colonies. 

J.  R.  BBRRTMAa. 

Madison,  Wis. 


In  the  recent  case  of  Ccmrnereiti 
Union  Assurance  Co,  v.  Scammon^  Sup. 
Ct.  111.  Nov.  15,  1888,  28  Amkricas 
Law  Rkoistsb,  190,  an  interesting 
question  arose.  After  a  property  had 
been  insured  by  the  owner,  another 
policy  upon  the  same  risk  was,  with- 
out the  knowledge  of  the  original  as- 
sured, issued  by  the  same  company 
to  a  third  person,  who  wrongfiilly 
claimed  title.  A  loss  having  occurred, 
the  amount  of  the  latter  policy  was 
paid  by  the  company  to  the  second 
assured,  who  was  subsequently,  how- 
ever, compelled  by  a  decree  in  chan- 
cery to  account  for  the  moneys  thus 
received  to  the  real  owner.  It  was 
held,  that  these  facts  constituted  no 
defence  to  an  action  by  the  latter 
upon  the  first  policy,  and  that  he  wss 
entitled  to  recover,  notwithstanding 
the  second  policy  and  the  receipt  by 
him  of  its  proceeds  under  such  decree. 

Jamis  C.  Sbllbbb. 
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Supreme  Court  of  California. 

WEIDEKIND  V.  TUOLUMNE  WATBR  GO. 

It  is  error,  for  which  a  new  trial  will  be  granted,  for  the  trial  Conrt  to  per- 
mit an  attorney,  who  has  formerly  acted  for  the  plaintiflT,  to  appear  for  the 
defendant,  on  a  snbeeqaent  trial  of  the  same  case. 

Appeal  from  the  Saporior  Court  of  Taolumne  County. 

F.  W.  Street,  for  appellant 
£.  A.  Rogers,  contra. 

FooTE,  Commissioner,  December  23, 1887.  This  is  an  action 
to  recover  damages,  alleged  to  have  been  done  to  the  plaintiff's 
mining  claim,  as  is  asserted,  by  the  negligence  of  the  defendant, 
which  eventuated  in  the  breaking  of  a  dam,  and  the  overflow 
of  the  water  which  it  had  confined.  The  jury  trying  the 
cause,  returned  a  verdict  for  the  defendant,  upon  which  the 
Court  rendered  judgment,  from  which,  and  an  order  over- 
ruling a  motion  for  a  new  trial,  the  plaintiff  has  appealed. 

The  plaintiff  assigns  for  error,  that  the  Court,  against  his 
objection,  allowed  an  attorney  and  counsellor-at-law,  who  had 
formerly  acted  for  the  plaintiff  in  this  very  case,  when  it  was 
previously  tried,  to  appearand  act  on  behalf  of  the  defendant, 
on  the  trial  of  the  cause  last  had.  That  attorney  made  this 
statement  regarding  the  matter  in  the  presence  of  the  Court, 
while  the  trial  was  progressing:  ^^  As  the  Court  well  knows, 
Mr.  Weidekind  (the  plaintiff),  in  the  first  trial  of  this  case, 
did  retain  Mr.  Dorsey  and  myself.  I  drew  the  complaint, 
and  participated  in  the  first  trial  of  this  case,  in  this  Court. 
My  compensation  was  to  depend  upon  my  success.  As  soon 
as  I  had  earned  that  by  our  success,  this  plaintiff  saw  fit  to 
discharge  me  and  retain  other  counsel.  With  that  act  of  his, 
I  have  never  found  fault  I  have  never  been  paid  a  cent  by 
him  for  my  services.  An  appeal  was  taken  from  the  judg- 
ment in  that  trial  entered.  A  new  trial  was  granted  by  oar 
Supreme  Court.  A  new  trial  was  had.  Judgment  was  en- 
tered against  plaintiff.  An  appeal  was  again  taken,  and 
another  reversal  followed.  In  each  of  these  trials,  plaintiff 
has  had  other  counsel  than  myself.  I  am  here  to  assist  Mr. 
Rogers  in  the  trial  of  this  case,  with  all  the  knowledge  I 
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have  gaiDed  in  the  three  trials."  Thereupon  he  did  act  as  an 
attorney  and  counsellor  on  the  trial,  sitting  by  and  assisting 
the  attorney  of  record,  arguing  disputed  points  before  the 
Court,  and  examining  witnesses ;  the  Court  having  overruled 
the  repeated  objection  of  plaintiff's  counsel.  This  action  of 
the  Court  is  contended  to  be  such  an  irregularity  on  its  part, 
as  prevented  the  plaintiff  from  having  a  fair  trial.  It  was 
within  the  power  of  the  Court,  if  satisfied  that  the  attonif^y 
in  question  had  acted  on  the  plaintiff's  side  of  the  case  on  the 
former  trial,  to  prohibit  his  acting  on  the  other  side  in  another 
trial :  Weeks  on  Attys.,  §  120.  Tliere  can  be  no  doubt,  from 
the  statement  of  the  attorney  to  the  Court,  that  he  proposed 
to  act,  and  it  is  also  certain  that  he  did  act,  as  an  attorney  and 
counsellor  for  the  defendant  in  the  trial  of  a  cause  where  he 
had  formerly  acted  for  the  plaintiff.  The  trial  Court  had  a 
right,  and  it  was  its  duty,  to  have  forbidden  the  attorney 
from  changing  sides  in  the  same  suit,  though  at  different 
trials ;  for  to  do  otherwise  was  ^*  to  defeat  the  very  purpose 
for  which  courts  were  organized,  viz :  the  administration  of 
justice :"  Wilson  v.  Slate  (1861),  16  Ind.  892.  The  evidence 
in  this  case  and  the  statement  of  the  attorney  himself,  was 
sufficient  to  show  the  Court  that  his  intention  was,  for  the 
benefit  of  the  defendant,  to  use  at  that  time,  all  the  know- 
ledge and  secrets  he  had  gained  from  his  former  client,  in 
preparing  for  and  conducting  one  trial,  and  observing  and 
watching  the  developments  of  two  others.  This  Court, 
speaking  to  such  a  question,  says :  We  are  of  opinion  that 
the  Court,  in  that  case,  would  have  restrained  him,  even  had 
he  been  unjustly  discharged,  and  he  was  allowed,  as  con- 
tended, to  be  employed  by  the  adverse  party.  The  law  secures 
the  client  the  privilege  of  objecting  at  all  times  and  forever 
to  an  attorney,  solicitor,  or  counsellor,  from  disclosing  infor- 
mation in  a  cause  confidentially  given  while  the  relation 
exists.  The  client  alone  can  release  the  attorney,  solicitor,  or 
counsel  from  this  obligation.  The  latter  cannot  discharge 
himself  from  this  duty  imposed  on  him  by  law :  lie  Cowdery 
(1886),  69  Cal.  82.  The  attorney  himself  boldly  avowed  his 
intention  to  so  act.  The  Court  permitted  him  to  do  it,  not- 
withstanding the  plaintiff's  objection.  This  we  think  was  an 
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error,  and,  Id  the  absence  of  any  proof  to  the  contrary,  injaiy 
must  be  presumed  to  have  resulted  to  the  plaintiff,  whereby 
he  was  prevented  from  having  a  lair  trial  of  his  case.  We 
perceive  no  further  prejudicial  error,  but  for  the  reasons  indi- 
cated, the  judgment  and  order  should  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 


DiaMiiig  of  aitomeg  l»  act  cm  hoA 
nde». — ^An  attornej  it  not  permitted 
to  eerTe  profeeeionallj,  both  parties  to 
a  suit :  Sherwood  t.  Saratoffa  R.  Co, 
(1852),  15  Harb.  (N.  Y.)  6S0;  Her- 
rick  ▼.  CatUp  (1865),  30  How.  Pr.  (N. 
Y.)  208 ;  •.  c.  1  Daljr  (N.  Y.).  612 ; 
Met  ▼.  Grand  Ragad$  R.  Co.  (1862), 
18  Ind.  137;  Bramek  ▼.  Uarrmffm 
(1875),  48  How.  Pr.  (N.  Y.)  196 ; 
Warrtm  ▼.  Sprapie  (1844),  4  Edw.  (^i. 
(N.  Y.)  416;  Vaimiim  ▼.  Stewart 
(1860),  16  C:al.  387 ;  DoCeiiM  ▼.  Brmm- 
torn  (1879),  53  Id.  872.  Thus,  he 
cannot  repreaent,  at  the  same  time,  a 
conntjr  and  the  oommiwionera  against 
whom,  at  the  county's  instance,  a 
writ  of  mandate  is  asked :  Cknrko  Co. 
▼.  OwMiVf  (1868),  1  Wash.  Ter.  250. 
So,  an  attorney  after  once  acting  as 
such  in  a  suit,  cannot  abandon  his 
client's  ease  and  go  over  to  the  other 
side :  VaUwtime  ▼.  Steioart^  mtyra ;  Com, 
▼.  Gibbi  (1855),  4  Orajr  (Mass.), 
146;  GoMkUn  ▼.  State  (1851),  11  Oa. 
47  ;  Baiek  ▼.  Fogertp  (1871),  10  Abb. 
Pr.  (N.  Y.)  147 ;  B.  c.  40  How.  Pr. 
(N.  Y.)  492.  He  cannot  be  allowed 
to  make  ose  of  the  information  he 
has  gained,  for  the  benefit  of  the  op- 
posite party :  Price  ▼.  Grand  Rofide  R. 
Co*t  supra.  In  an  Indiana  case,  the 
defendant  in  a  criminal  proseontion, 
filed  an  aflldavit  that  he  had  engaged 
one  P.,  a  lawyer,  to  defend  him ;  that 
he  had  disclosed  to  him  the  iMcts  of 
his  case  and  his  evidence,  etc.  F. 
filed  an  aflldavit,  admitting  the  re- 
tainer, bnt  denying  that  he  had 
learned  anything  from  defendant  as 


to  his  grounds  or  means  of  defence. 
The  Cmai  held  that  F.  should  not  be 
allowed  to  assist  in  the  proaecution, 
as  it  would  be  a  defeating  of  the  ends 
of  Justice:  WUem  ▼.  State  (1861),  16 
Ind.  392. 

If,  in  the  course  of  other  business, 
the  attorney  has  become  acquainted 
with  the  secrets  of  another,  he  will 
not  thereby  be  prevented  from  act- 
ing against  him :  Price  ▼•  Grami 
RiipHi  R.  Co.,  tmpra.  The  Csot  that 
plaintiff's  attorney  o^lcially,  as  an 
officer  of  the  government,  at  a  fbr- 
mer  time,  held  a  different  view  of  the 
law  of  the  case  frmn  that  afterwards 
advocated  by  him  as  such  attorney, 
need  not,  of  itself,  disqualify  him  from 
accepting  plaintiff's  retainer:  Smiik 
V.  Chicago  4r  Northweatem  S.  Co. 
(1883),  60  Iowa,  515.  Where  the  at- 
torney to  collect  a  note,  was  appointed 
by  the  defendant  his  attorney  to  con- 
fess Judgment  on  it,  he  having  full 
knowledge  of  the  attorney's  positioOi 
it  was  held  not  illegal :  WaeeeU  v. 
Reardon  (1851),  11  Ark.  705,  the 
Court  saying :  "  As  a  general  rule,  it 
is  true  that  agents  cannot  act  so  as 
to  bind  their  principals,  where  they 
have  or  represent  intereats  adverse 
to  the  principals."  This  rule  is 
founded  upon  the  consideration  that 
the  principal  baigains  for  the  skiU 
and  vigilant  attention  of  the  agent  t» 
the  subject-matter  intrusted  to  him ; 
and  the  policy  of  the  law  wUl  not  tol- 
erate the  existence  of  an  adverse  in- 
terest in  the  agent  to  that  of  his 
principal,  for  fear  it  may  infiuence  his 
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oondoet  to  the  pfefadtoe  of  intensta 
of  the  priocipftl.  Thii  well-reoognUad 
mle  is  pftrticaUrly  applicable  to  bojr- 
ing  and  aeUiog  agents,  where   the 
principal  contracts  for  the  services  of 
an  sgent,  at  a  time  when  he  has  no 
interest  in  the  subject  intrusted  to 
him,  but  subsequently  by  his  own 
act,  acquires  an  interest  in  it,  adrerse 
to  thai  of  the  principal.    In  the  caae 
before  ns,  the  attorney  had  no  inter- 
est in  the  matter  of  his  agency,  unless 
it  should  arise  from  his  claim  to  com- 
pensation as  A  collector,  which  may  or 
may  not  have  been  otherwise  settled ; 
nor  had  the    plaintiff  any  interest 
whatever  in  the  act  to  be  done,  of 
which  the  principal  at  the  time  he  in- 
stituted him  agent,  was  not  fully  ad- 
vised ;    and  if  such  disqualification 
existed,  he,  by  his  own  act,  expressly 
waived    it  by  conferring    upon  the 
agent  such  power,  with  a  knowledge 
of  the  facts.    When  it  is  remembered 
that  the  whole  ground  upon  which 
this  rule  is  based,  rests  upon  the 
fraudulent  advantage  which  such  an 
interest  may  stimulate  the  agent  to 
take  to  the  prejudice  of  his  principal's 
rights,  it  will  scarcely  be  contended 
that  the  circumstances  of  this  caae 
bring  it  within  the  reason  and  spirit 
of  the  mle.    The  principal  was  in- 
formed of  the  nature  and  extent  of  the 
interest  which  the  payee  in  the  note 
had  in  the  ad  to  be  performed  1^ 
the  agent.    The  foots  disclosed  in  the 
instrument  itself  prove  this ;  and  that 
H  was  intended  that  the  act  to  be  per- 
formed should  inure  to  the  mutual 
benefit  of  both  the  payer  and  payee ; 
to  the  first,  hf  saving  him  the  ex- 
pense incident  to  a  suit  in  the  usual 
form ;  to  the  other,  by  focilitating  and 
making  oertain  a  recovery."   And  see 
Sipei  T.  WkUney  (1876),  30  Ohio  8t. 
69.    And  the  fMSt  that  a  contract  is 
drawn  up  hy  and  under  the  advice  of 
one  who   la   the  counsel   for  both 


parties,  does  not  invalidate  it,  in  the 
absence  of  fraud,  and  where  the  rela- 
tion of  the  attorney  was  known  to 
both :  Jotiin  v.  C<mm  (1874),  66  N.  Y. 
626.  The  solicitor  who  files  a  bill  for 
the  appointment  of  a  receiver,  ought 
not  to  act  as  solicitor  for  the  receiver ; 
but  if  the  defendant  appears  by  the 
same  solicitor  in  the  suit  by  the  re- 
ceiver, as  he  did  in  the  original  suit, 
such  appearance  amounta  to  a  waiver 
of  all  objections :  Warrm  v.  Sprague 
(1844)  4  Edw.  Ch.  (N.  Y.)  416. 

DuahUity  to  ad  m  dicerte  ea/Htdtitg, 
— In  like  manner  and  for  like  reasons, 
an  attorney  is  not  permitted  to  act  in 
diverse  oapaoities.    Thus,  a  solicitor 
in  a  oause  has  been  held  disabled 
fh>m  acting  as  a  special  master  to  ex- 
ecute the  decree:    Wkite  v.  Baffaker 
(1862),  27  111.  349 ;  an  attorney,  from 
acting  as  administrator  of  an  estate, 
and  at  the  same  time  as  an  attorney 
to  collect  a  debt   of   the  intestate : 
SpuikB  V.  Davii  (1856),  32  Miss.  162; 
a  constable  de  facto,  from  acting  as 
attorney  in  the  case,  whose  summons 
he  served :   WUkimmm  v.  Voree  (1864), 
41   Barb.    (N.  Y.)   370;    Knigk  t. 
O'Dell  (1859),  18  How.  Pr.  (N.  Y.) 
279;    an   attorney  for  the  plaintiff, 
fh>m  issuing  a  writ  as  Justice :  Ingrth 
ham  V.  Leland  (1847),  19  Yt.  304.  And 
it  has  been  held  that  counsel  who 
represent  private  interests,  cannot  be 
retained  to  assist  in  criminal  prosecu- 
tions growing  out  of  such  interests : 
P^opU  V.  Hur$t  (1879),  41  Mich.  328. 
Where  an  attorney  receives  a  largo 
sum  of  money  from  his  client  as  pay- 
ment for  services  to  be  rendered  to  her, 
in  and  about  the  settlement  of  the 
estate  of  her  deceased  husband,  he  is 
bound  at  all  times,  to  hold  himself  in 
readiness  to  render  such  services,  dis- 
embarrassed  from   all    complication 
with  others,  and  to  take  no  position 
against  her,  and  not  to  appear  as  at- 
torney and  counsel  for  parties  litiga- 
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ting  with  her,  in  reUtioii  to  her  rights 
or  eUime  under  the  will,  upon  the 
^tate  of  her  hutlMUid  :  Quinn  ▼•  Van 
PkU  (1873),  86  N.  T.  Super.  Ct.  279. 

The  mayor  of  a  city  U  not  inconipe> 
tent  to  act  as  Ita  attorney :  NiU$  t. 
MuxM^  (1S75),  33  Mich.  61 ;  and  the 
fact  that  an  attorney,  lev  clients  har- 
Ing  different  interests,  is  enjoined  for 
one,  does  not  restrain  his  acting  for 
others :  Staler  ▼.  Merrki  (1878),  75  N. 
Y.  268.  An  attorney  may  act  as  com- 
missioner to  take  a  deposition  in  the 
cause :  Tayior  r.  BnmcA  Bank  (1848), 
14  Ala.  633.  The  attorney  for  the 
mortgagee  in  a  foreclosure  suit,  msj 
appear  also  as  attorney  for  a  pur- 
chaser of  the  equity  of  redemption  : 
WaUaa  Y.  /W6er  (1878),  62  Ind. 
103.  One  who  acts  ss  counsel  for  a 
oorporation,  does  not  commit  a  breach 
of  trust  if  he  afterwards  acts  as  coun- 
sel in  a  proceeding  against  a  director, 
to  recover  money  which  the  corpora- 
tion has  lost  through  a  breach  of  the 
director's  oiBcial  trust :  Bmi  ▼.  iVtsil 
(1881),  10  Mo.  App.  543.  A  commis- 
sioner to  examine  and  allow  claims 
against  an  insolv^ent  savings  bank,  is 
not  disqualified  from  acting  as  attor- 
ney for  the  assignee :  Hall  ▼.  Brodott^ 
(1880),  60  N.  H.  215.  The  foot  that 
an  attorney  Is  employed  as  an  agent 
to  negotiate  loans,  does  not  preclude 
him  from  rendering  professional  ser- 
Tices  to  his  principal:  Vninn  Mutual 
Life  Im.  Co.  ▼.  Buekamm  (18M),  100 
Ind.  63.  In  a  New  York  case,  a 
lawyer  was  employed  to,  and  did  per- 
form, certain  services  for  a  railroad 
company,  In  which  he  was  a  stock- 
holder, in  procuring  the  relesse  of  a 
mortgsge  upon  its  property,  the  sur- 
render of  certain  of  its  bonds,  the  re- 
lesse  of  its  lisbility  on  a  contract,  and 
the  extension  of  a  land  grant,  and  In 
taking  care  of  the  surrendered  bonds, 
etc.,  etc.  Held,  that  the  fact  that  he 
was  a  stockholder,  did  not  preclude 


him  from  sustaining  the  rdaUoB  of 
attorney  to  the  railroad  oompany,  b»> 
ing  retained  and  recovering  for  the 
services  in  question  :  Barktr  ▼.  Csiri, 
etc.  B.  Co.  (1874),  3  Th.  k  C.  (N.  ¥•), 
328.  SUtutes  prohibiting  a  diiwtor 
of  a  bank  from  acting  as  its  attorney, 
have  boMi  held  constitutional :  Waiker 
V.  Am.  Nat.  Bank  (1872),  49  N.  Y. 
659  ;  D^  T.  SatkerUmd  (1874),  76 
III.  583. 

^art  of  wuek  eonduet.^The  effecU  of 
the  violation  by  the  attorney  of  the 
rule  of  law  prohibiting  him  from  ap^ 
pearing  on  both  sides  of  a  case,  or  for 
diverse  interests,  are  threefold. 

1.  It  Is  such  error  in  the  trial  of  the 
oauae  in  which  the  attorney  appears, 
that  if  not  prevented  by  the  trial 
Court,  will  be  good  ground  for  a  re- 
versal on  appeal;  see  the  principal 
case  and  WUmm  r.  Sialo  (1861),  16 
Ind.  392. 

2.  It  will  prevent  the  attorney  from 
recovering  his  fees  and  charges  for 
his  services.  An  attorney  repreaeat- 
ing  one  party  in  a  negotiation,  wlU 
not  be  allowed  to  receive  compensa- 
tion from  the  other  party :  De  CoHm  v. 
Hrmnmm  (1879),  53  CU.  372 ;  Orr  t. 
TaaiMr  (1878),  12  R.  1. 94.  And  thia 
rule  was  applied  in  an  action  on  a  note 
given  him  by  a  husband,  for  servioea 
to  both  parties  to  a  divoroe  suit ;  the 
payee,  while  attorney  for  the  wife, 
having,  at  his  request,  persuaded  her 
to  dismiss  the  action ;  MaeDomUd  v. 
Wagmer  (1878),  j  Mo.  App.  56.  An 
attorney  employed  to  attend  to  certain 
specified  litigation  "  and  to  all  othar 
litigations'*  concerning  certain  lands 
under  a  contract,  who  accepts  and 
proaecutes  an  action  for  another 
party,  whose  interests  are  adverse  to 
Chose  of  his  employer,  concerning  the 
same  land,  if  discharged  by  the  latter^ 
Is  not  entitled  to  a  specific  perform- 
ance of  his  contract  with  him :  McAr^ 
Our  V.  />y  (1872),  10  Kan.  233.    A 
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MoeiTcr  eumot  aet  as  hla  own  oonn- 
■el,  ao  as  to  eharg«  the  wtate  for  hia 
serrioM:  Bamk  of  Niagara  Que 
(1836),  e  Paige  (N.  Y.)  213 ;  Adam 
T.  Wnmh  (1857),  8  Cal.  321 ;  [Irat  a 
tnutee,  who  !•  an  attornejr,  is  entitled 
to  receive  oompeneation  for  profoa- 
aional  Mfrieea  rendered  hj  him  to  the 
tnut  eatote,  BgrtM  Appeal  (1885), 
108  Pa.  314;]  nor  ean  one  member 
of  a  partnership,  who  is  an  attor- 
naj,  charge  the  others  for  professional 
BMrrioea  about  the  firm's  affairs,  either 
before  or  -after  dissolotion :  MiUmm 
▼.  OotU  (1827),  7  ^.  &  C.  419  ;  Van- 
4mr  T.  McMillan  (1867),  37  Ga. 
299;  McCrofj  ▼.  kadtficl:  (1871),  33 
Iowa,  521 ;  bor  can  an  attorney,  who 
Is  a  mortgagee,  recover  his  costs,  on 
his  own  foreclosure :  Sdaier  r.  Cottam 
(1857),  3  Jur.  (N.  8.),  630 ;  Patiersm 
▼.  Domaer  (1874),  48  Cal.  369;  nor 
ean  a  solicitor,  who  has  an  interest  in 
attending  to  a  cause,  charge  for  his  ser- 
Tioee,  without  an  express  agreement : 
Martm  r.  Campbell  (1860),  11  Rich. 
Bq.  (8.  C.)  205  ;  see  Deen  t.  RtAinma 
(1850),  7  Hare,  283.  In  New  York,  C. 
an  attome7-4kt-law,  agreed  for  a  stated 
compensation,  to  conduct  the  contest 
of  a  wilL  Against  the  consent  of  his 
cUenta  and  without  leave  from  them, 
he  released,  as  their  attorney,  pend- 
ing the  auit,  certain  tracts  of  land  and 
received  from  other  parties  money  for 
so  executing  the  releaae.  In  a  suit 
brought  by  C.  to  recover  the  compen- 
sation agreed  upon,  the  Court  held 
thai  these  facta  ahowed  a  complete  de- 
fence to  C.'a  claim  under  the  contract : 
CkaOiddY.  Sbmmmm  (1883),  92  N.  Y. 
209.  So,  in  Connecticut,  the  plain- 
tiff, a  connaellor-at-law,  inatigated 
the  defendant  with  others,  to  engage 
in  a  riot  and  promised  to  defend  them, 
if  they  were  proseouted.  The  defend- 
ant was  proseouted  and  employed  the 
plaintiff  to  defend  him.  The  plaintiff 
afterwards  sued  him  for  his  servioea 


and  disbursements  in  defending  him. 
It  was  held  that  he  could  not  recover : 
TVeol  V.  Jbnef  (1859),  28  Conn.  334. 
Bo,  if  an  attorney,  after  having  ob- 
tained final  Judgment  and  execution, 
prevents  the  collection  of  the  execn- 
tios,  by  fraudulent  conduct,  this  will 
be  in  violation  of  his  duty  as  attorney 
and  will  deprive  him  of  all  legal  claim 
for  his  services  in  procuring  such 
a  Judgment  and  execution  :  BratkeU 
T.  NorUm  (1823),  4  Conn.  517. 

3.  8o,  appearing  on  both  sides  of  a 
case  or  acting  in  dirense  capacities,  or 
taking  fees  from  both  parties,  has 
been  held  to  constitute  a  good  ground 
for  the  disbarment  of  the  attorney : 
Jaekmm  v.  SUitt  (1858),  21  Tex.  668 ; 
In  re  Bauman,  St.  Louis  Ct.  App. 
(1879),  8  Cent.  L.  J.  250.  In  a  Ne- 
braska case,  pending  a  writ  of  error  In 
the  United  States  Supreme  Court,  in  a 
capital  case,  the  prisoner's  attorney 
induced  a  United  States  commissioner 
to  believe  that  he  had  power  to  issue 
a  writ  of  habeas  corpus  and  admit 
the  prisoner  to  hail,  whereby  he  got 
away.  The  attorney  was  dismissed  from 
the  bar :  Stait  v.  Bwr  (1886),  19  Neb. 
693.  In  Minnesota,  an  attorney,  in 
whose  hands  a  note  had  been  placed 
for  collection,  agreed  with  the  maker, 
without  authority,  that  if  she  would 
board  his  law  partner,  he  would  In- 
dorse the  amount  on  the  note.  His 
client  repudiated  this  agreement,  and 
collected  tlie  full  amount  of  the  note 
from  the  maker.  The  attorney  never 
accounted  to  his  client  for  the  amount 
indorsed,  and  never  repaid  it  to  the 
maker.  The  Court  held  that  this  was 
wilful  professional  misconduct :  In  r« 
TempU  (1885),  33  Minn.  343.  In 
California,  an  attorney  in  1874,  as 
district  attorney,  drew  an  indictment 
which  the  grand  Jury  returned  as  a 
true  bill.  In  1881,  he  appeared  as 
attorney  for  the  defendant  in  the  in- 
dictment.   The  Supreme  Court  held 
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Uiat  ha  WM  tliiii  goSltj  of  a  **TiolA- 
tion  of  his  dntj  as  attoniaj/'  and 
properly  pmiiihod — no  harm  iw*" 
rentlj  having  been  intondod — hf  Ihroe 
months'  tnipenaion  from  pracUoe: 
I^opU  T.  Spemeer  (1882),  61  Cal.  128. 
In  another  case  in  the  tame  Stale,  one 
C,  who  was  dtj  attomej,  took  ap- 
peals from  Judgments  which  had  been 
given  in  certain  esses  against  thedtj, 
which  appeals  were  pending  at  tha 
expiration  of  his  term  of  oAce ;  after 
the  expiration  of  his  term  of  oflce,  ha 
asked  one  D.,  also  an  attomej,  if  a 
certain  point  had  been  raised  in  his 
cases.  D.  said  **No,"  and  in  aoa- 
sideration  that  he  would  not  be  re- 
tained bj  said  citjr  to  represent  it  in 
either  of  said  cases,  paid  to  him  one 
hundred  dollars;  he  agreed  in  con- 
sideration of  such  pajment,  and  pro- 
mised W.  that  he  would  not  permit 
himself  to  be  retained  in  either  of  said 
cases  hy  the  oitjr.  He  performed  no 
professional  or  other  services  to  this 
pajmeni  and  it  was  not  expected  that 
he  should.  The  Court  held  this  pro- 
ftsssional  misconduct,  justifjing  his 
disbarment:  Re  Cowderp  (1886),69  Cal. 
32.  In  a  very  recent  case  in  the  same 
State,  not  yet  reported,  an  accnsatien 
that  respondent  urged  a  prosecution 
to  libel  and  promised  to  secure  satis- 
factory evidence  of  the  guilt  of  the  de- 
fendant, and  alleged  that  the  SUtute 
of  Limitations  had  not  run,  and,  at 
the  examination,  appeared  to  defen- 
dant and  set  up  the  Statute  of  Lim- 
itations and  procured  a  writ  of  prohi- 
bition and  defondani*s  discharge  there- 
on, was  hald  to  show  good  ground  to 
disbarment :  A  rw  SttpUmg,  Cal.(1888). 
In  r^ard  to  •mm  acts  as  the  above,  it 


is  not  easantial  that  it  should  be 
shown,  that  the  attorney  coimnitted 
them  wilftiUy,  intentionally,  and 
knowing  them  to  be  wrong.  As  was  said 
In  rt  Bowman^  Mpra,  "An  attorney 
committing  them,  was  equally  unlit  to 
practice  law,  whether  he  knew  tham 
to  be  wrong  or  not.  Who  does  not 
know  that  it  is  wrong  to  an  attorney 
to  take  money  on  both  sides  f  If  there 
be  any  one  who  sincerely  thinks  that, 
having  done  so,  he  is  in  a  better  con- 
dition to  take  an  impartial  view  of  the 
matter  in  controversy,  that  he  serves 
his  client  bettar,  1^  being  also  in  the 
service  of  the  other  side,  and  that  it  is 
tharetofe  no  harm  to  him  to  be  secretly 
in  pay  of  the  enemy,  or  of  the  opponent, 
he  is  a  moral  idiot.  But  a  moral  idiot 
is  not  fit  to  practice  law.  No  one  is  fit 
to  do  so  who  does  not  understand  that 
there  is  no  trust  of  a  purely  secular 
eharaoter  mora  sacred  than  thai 
created  1^  the  relation  of  attomfj 
and  client."  In  a  proceeding  of  this 
character,  the  question  is  not  necessa- 
rily as  to  the  degree  of  moral  turpi- 
tude ;  a  esse  to  disbarment  msy  per- 
hapa  be  imagined  in  which  thevs 
should  be  little  or  none.  But  in  /W- 
ph  V.  Lamham  (1834),  8  m.  123,  tha 
attorney  had  agreed  to  an  entry  of 
Judgment  against  his  client.  It  wss 
held  that  having  been  specially  em- 
ployed to  defend  the  suit,  he  had  no 
right  to  do  this  without  the  consent  or 
knowledge  of  his  client.  But,  as  it 
did  not  appear  that  the  client  had  a 
legal  defence,  it  was  held  that  the  mo- 
tive might  have  bean  good  and  tha 
charge  was  not  sustained. 

Jobs  D.  Lawsos. 
flan  FranoisoOv  CaL 
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ABSTRACTS   OF    RECENT    DECISIONS. 

AOBNCT. 

Goodfaiik^  of  the  highest  degree,  is  required  of  an  agent,  and,  if 
he  negotiates  a  sale  for  his  principal,  he  is  bound  to  account  for  the 
full  aeioal  price  receiTcd:  Jacob*  v.  George j  S.  Cu  Aris.,  Jan.  19, 
1889. 

Banks  and  Banking. 

Depoiii  hy  hank  with  another  bank  of  monej  or  securities,  for  the 
purpose  o^' paying  a  creditor  of  the  former,  constitutes  the  relation  of 
principal  and  agent  between  the  banks,  until  the  creditor  assents  to  or 
acts  upon  the  transaction ;  and  where  the  creditor  has  no  notice  or 
knbwledge  of  the  deposit,  his  assent  will  not  be  presunied :  Brock" 
meyer  v.  WoMkington  Nai.  Banky  8.  Ct.  Kan.,  Dec.  8,  1888. 

Bills  and  Notes. 

Acceptance  of  draft  for  $2000,  does  not  cover  a  drafY  for  $2000, 
**wiih  exchange  on  New   York:'*    Lindley  v.  Firtt  Nai.  Bank  of 
WaieHooy  S.  Ct.  Iowa,  Jan.  23,  1889. 

Notice  of  protest  is  sufficient,  if  properlj  addressed  and  placed  in 
the  post-office  where  the  indorser  is  accustomed  to  receive  his  mail, 
upon  the  day  of  protest,  and  is  actually  received  by  the  indorser  on 
tiie  following  day :  Hendenhot  v.  Nebraska  Nai.  Bankj  S.  Ct.  Neb., 
Dec.  18,  1889. 

Delivery  is  not  shown  by  evidence  that  a  father,  after  difficulties 
had  arisen  between  himself  and  his  sons  as  to  comfiensation  for  serv- 
ices rendered  by  the  hotter,  by  way  of  settlement  made  his  notes  to 
the  sons,  payable  ten  years  after  date,  and  promised  to  place  them  in 
charge  of  his  wife ;  the  notes  were  found  five  years  after  maturity 
among  the  papers  of  a  deceased  sister  of  the  payees,  but  there  was  no 
explanation  of  her  possession,  nor  was  it  shown  that  they  were  even 
in  the  possession  of  the  payees  or  of  their  mother :  Gordon  v.  Adams^ 
S.  Ct.  111.,  Jan.  25,  1889. 

Joint  note  was  given  for  a  debt  and,  at  maturity,  a  partial  payment 
was  made  on  account  and  a  new  note  given  for  the  balance,  which 
was  invalid  as  to  one  of  the  makers  on  account  of  a  material  altera- 
tion ;  the  latter  remained  liable  for  the  unpaid  balance  upon  the  origi- 
nal note  :  Owen  v.  Hall^  Ct.  App.  Md.,  Jan.  10,  1889. 

Bills  of  Lading. 

Stipuiation  that,  in  case  of  loss,  the  carrier  shall  have  the  benefit 
of  any  insurance  on  the  goods,  does  not  entitle  the  carrier  to  receive 
such  benefit,  or  to  a  tender  thereof,  before  an  action  can  be  brought 
against  it  for  the  loss,  nor  can  a  failure  to  give  the  carrier  the  benefit 
of  such  insurance  avail  as  a  counter-claim,  unless  it  be  shown  that  the 
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shipper  had  actoallj  received  the  insurance  monej  and  Lad  refused  to 
allow  the  carrier  the  benefit  of  it :  Inman  r.  South  Carolina  Ry,  Cb., 
S.  Ct.  U.  8.,  Jan.  14,  1889. 

Constitutional  Law. 

Railroad  committion^  authorized  by  statute  to  regulate  charges  for 
the  transportation  of  passengers  and  freight,  is  not  forbidden  bj  a  con- 
stitutional provision,  which  prohibits  the  delegation  of  legislative 
power :  Me  WhorUr  v.  Pensaeola  S^  A.  R.  R.  Co.,  8.  Ct.  Fla.,  Nov. 
21,  1888. 

Statute  of  Iowa,  which  provides  that  any  one  who  has  in  his  pos- 
session Texas  cattle,  which  have  not  wintered  north  of  the  southern 
boundary  of  Missouri  or  Kansas,  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  them  to  run  at  large  and  to  thus  spread 
Texas  fever,  is  not  an  attempted  regulation  of  inter-state  oommeroe, 
nor  does  it  deny  to.  citisens  of  other  States  any  rights  and  privilegea 
accorded  to  citizens  of  Iowa :  Kimmith  v.  Ball,  S.  Ct.  U.  S.,  Jao* 
28,  1889. 

CORPOKATIONS. 

Purehiue  hy  officer  and  director  of  debts  owing  by  a  corporatioa 
may  be  made,  alter  an  assignment  for  the  benefit  of  creditors  and  a 
sale  of  all  the  asseU  :  NamnunuTi  Appeal,  S.  Ct.  Pa.,  Jan.  7,  1889. 

Damages. 

Fright  and  mental  tvffering  are  proper  elements  of  damage  in  aa 
action  against  a  railroad  company  for  unlawfully  requiring  a  passenger, 
a  woman,  to  leave  a  train  at  a  dangerous  point,  several  hundred  feet 
from  the  station,  in  consequence  of  which  she  fell  into  a  culvert  and 
sustained  injuries :  Stutz  v.  Chicago  if  N.  W,  Rg.  Cb.,  S.  Ct.  Wis., 
Dec  4,  1888. 

Dud. 

&tate  in  entirety  is  given  by  a  deed  conveying  real  estate  to  a 
husband  and  wife,  and  upon  the  death  of  either,  the  survivor  takes 
the  whole  estate  :  Baker  v.  Stewart,  8.  Ct.  Kan.,  Dec.  8,  1888. 

Elections. 

Balloti  constitute  the  best  evidence  of  the  choice  of  the  voters,  in 
an  election  contest,  and  if  they  have  been  preserved  and  protected 
from  tampering,  will  control  the  evidence  furnished  by  the  official 
count,  but  the  burden  of  proof  rests  upon  the  contestant  to  show  thai 
they  have  been  kept  intact,  and  are  the  identical  ballots  cast  at  the 
election  i  Bartman  v.  roicn^,  S.  Ct.  Or.,  Dec  19,  1888. 

Erature  of  printed  name  on  a  ballot,  and  writing  opposite  to  the 
erasure  another  name,  shows  an  intention  to  substitute  the  written  for 
the  printed  name,  and  the  ballot  should  be  counted  accordingly :  Fen' 
ton  V.  SeoU,  S.  Ct.  Or,  Dec  20,  1888. 
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Easement. 

Affmrienancei^  used  in  deed,  does  not  create  an  easement,  where 
none  exisied  before:  BoneUi  ▼.  Biakemore^  8.  Ct.  Mira.,  Dec.  3, 
1888. 

Right  of  way  \%  an  interest  in  lands  and  cannot  be  granted  bj 
parol,  nor  does  it  uass,  when  not  of  necessity,  by  a  conveyance  of  the 
oonimoQ  owner :  Id. 

Fire  Insurance. 

Arbitration  clavu  in  policy,  providing  that  no  suit  **  shall  be  sus- 
tained in  any  court  of  law  or  chancery  until  after  an  award  of  arbi- 
trators shall  have  been  obtained,"  lixing  the  amount  of  loss,  is  void, 
as  ousting  the  courts  of  their  legitimate  jurisdiction  :  German^Ainori'' 
can  In$,  Cb.  ▼.  EtheHon^  8.  Cu  Neb.,  Jan.  16,  1889. 

Breach  of  contract  to  imure  made  with  the  agent  of  an  insurance 
company,  will  support  an  action  of  damages  against  the  company, 
although  no  premium  was  paid :  Oampbeli  v.  American  Fire  Ins.  Co., 
S.  Ct.  Wis.,  Dec.  4, 1888. 

Waiver  of  forfeiture  for  non-payment  of  premiums,  when  due,  may 
be  constituted  by  habits  of  business  on  the  part  of  an  insurance  com- 
pany, which  tend  to  create  in  the  mind  of  a  policy-holder  the  belief 
that  payment  may  be  delayed  until  demanded :  //ome  Protection  of 
North  Alabama  ▼.  Avery^  S.  Ct.  Ala.,  Dec.  7,  1888. 

Wife  cannot  maintain  action  upon  a  policy  on  her  separate  pro- 
perty, taken  out  in  the  name  of  her  husband  :  Zimmerman  v.  Farmere* 
Ins.  Cb.,  S.  Ct.  Iowa,  Dec  21,  1888. 

Husband  and  Wife. 

Money  given  by  wife  to  husband,  to  be  employed  in  his  business  to 
the  best  advantage,  belongs  to  him,  and  does  not  constitute  a  valuable 
oonsideration  for  conveyance  by  him  to  her:  Diggt  v.  McCallough^ 
Ct.  App.  Md.,  Jan.  9,  1889. 

Insoltenct. 

Discharge  by  an  insolvent  Court  of  one  State  is  no  bar  to  an  action 
by  a  creditor,  who  is  a  citizen  of  another  State  and  was  not  a  party  to 
the  insolvency  proceedings :  Main  v.  Messner^  8.  Ct.  Or.  Nov.  20, 
1888. 

Libel. 

Newspapers  are  not  privileged  in  the  publication,  before  trial,  of 
pleadings  or  other  proceedings  in  civil  causes :  Park  v.  Detroit  Free 
Preu  Cb.,  S.  Ct.  Mich.,  Nov.  28,  1888. 

Life  Insurance. 

Notice  of  assessments  by  a  mutual  benefit  association,  according  to  the 
practice  adopted,  was  always  sent  to  a  particular  class  of  members  by 
letter  through  the  mail,  although  the  charier  of  the  association  provided 
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onlj  (dt  nolioe  bj  potling ;  a  fiulare  to  tend  tueh  notice  would  ertop 
the  iiMociiitioii  trum  clmiming  a  forfeitorey  where  a  member  who  was  not 
notified,  had  failed  to  pay  hUatMMment  within  the  time  limited :  Craa- 
ther  ▼.  Ifew  OrUan$  C.  E.  MmL  Aid  Auo.,  8.  Ct.  La.  Not.  19,  1888. 
Paid-up  poh'effj  issued  in  pursuance  ot'  an  express  agreement  in  a 
prior  policj,  without  new  consideration^  is  not  a  new  contract,  so  as 
to  be  affected  by  a  change  in  the  constitution  of  the  insuring  company, 
made  between  the  dates  of  the  two  policies,  which  abolishes  individual 
liability  of  stockholders  for  the  debts  of  the  company :  McDimneU  ▼. 
Aiabama  Gold  L.  Jm$.  C6.,  6.  Ct.  Ala.,  Dec.  5,  1888. 

Liquor  Laws. 

Cider  cannot  be  held,  as  a  matter  of  law,  not  to  be  a  Tinoas  or 
■piritaoos  liquor,  within  the  prohibition  of  a  license  law,  but  the  qoes- 
tion  is  one  of  fact,  to  be  determined  by  a  jury :  Odmmomwoaiik  ▼• 
Seyiurg,  S.  Ct.  Pa.,  Jan.  14,  1889. 

Qmvietian  for  selling  liquor  without  a  license  does  Dd  bar  a  prooe^ 
ention  for  selling  to  a  minor,  although  both  indictments  are  based 
npon  the  same  sale :  BubU  ▼.  Aote,  S.  Ct.  Ark.,  Jan.  12, 1889. 

Mabdib  Ihsurahcb. 

Ahimdimmeni  is  accepted,  wbere  an  insorer,  after  notice  of.  tbe 
abandonment,  gets  the  vessel  off,  brings  it  to  port,  repairs  it  at  great 
expense  and  never  offers  to  return  it,  believing  the  loss  to  have  been 
caused  by  a  peril  covered  by  the  policy,  and  the  insurer  cannot  after- 
wards deny  iU  liability :  Biekeliem  ^  O.  Nav.  Co.  ▼.  TkamM  ^  M. 
Ins.  Ob.,  S.  Ct.  Mich.  Nov.  28,  1888. 

Iniurabb  inierui  is  bad  by  a  part  owner  of  a  Tcssel  for  advances 
and  disbursements  made  by  him  upon  a  Tcnture  engaged  in  witb  such 
vessel  by  himself  and  the  other  owners ;  he  is  in  tbe  position  of  a 
partner  making  advances  to  bis  firm,  and  has  a  lien  on  the  vessel  and 
cargo  for  his  reimbursement :  Iniemaiianai  Marine  In$.  Co.  ▼.  IFf as- 
more,  S.  Ct.  Pa.,  Jan.  28,  1889. 

Marbiaob* 

Stoaloff  prokdUtion  of  re-marriage  of  the  gnilty  party,  after  a  di- 
Torce  for  adultery,  renders  such  marriage  Toid  in  Tennessee,  when 
the  parties,  altbough  domiciled  in  that  State,  for  the  purpose  of  evad* 
ing  the  statute,  are  married  in  Alabama,  where  such  marriage  is  not 
prohibited :  Pemugar  ▼.  SUilf,  S.  Ct.  Tenn.,  Jan.  29,  1889. 

Nbootiablb  Instbukbiits. 

ibttaieral  iiols,  containing  a  power  to  the  payee,  upon  non^nayaient, 
to  sell  the  pledged  securities,  is  not  negotiable :  Qmiinenial  Nat,  Bank 
V.  Welti,  8.  Ct.  Wis.,  Jan.  29,  1889. 

Order  for  payment  of  school  funds  is  not  negotiable,  and  a  tbird 
person  can  acquire  no  greater  right  under  it  than  belonged  to  the  orig- 
inal holder :  Skaieepear  v.  AmlA,  8.  Ct.  Cal.  Dec.  29,  1888. 
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Stock  eeffiJUaU  is  not  negoiiabley  anj  UMge  amoog  stock-brokera  to 
the  eofitimrj  notwithstanding,  and  an  innocent  purchaser  for  value  of 
a  certificate,  indorsed  in  blank  by  the  owner  and  stolen  from  him 
without  negligence  on  his  part,  acquires  no  title  :  EaU  Birmingham 
Land  Co.  ▼.  JDenmt^  S.  Ct.  Ala.,  Jan.  15,  1889. 

Physicians. 

Snrfieal  oforation  npon  a  married  woman  maj  be  performed, 
where  the  attending  physicians,  after  consultation,  deem  it  necessary 
and  the  patient  consents,  notwithstanding  the  fact  that  the  husband's 
consent  is  not  given :  &aio  ▼.  Houseteeperf  Ct.  App.  Md.,  Jan.  10, 
1888. 

Railroads. 

PMie  KM,  snch  as  will  authorise  the  exercise  of  the  right  of  emi- 
nent douMin,  does  not  exist,  where  land  is  sought  to  be  condemned 
for  the  purpose  of  building  thereon  a  switch  or  branch  road,  to  reach 
a  private  manufactory,  for  the  purpose  of  transporting  freight  thereto 
from  the  main  line  of  a  railroad :  PitUhurgh^  W.  ^  K,  B.  Co.  ▼.  Bet^ 
wood  Iran  Works,  8.  Cu  W.  Ya.,  Dec.  15,  1888. 

Siei  paoienger  may  be  remoTcd  from  a  car,  but  not  without  doe 
care  and  provision  for  his  si^ety ;  so,  where  one  riding  in  a  street  car 
and  stricken  with  apoplexy,  attended  with  severe  vomiting,  to  the  dis- 
comfort of  other  passengers,  was  removed,  while  in  a  speechless  and 
helpless  condition,  and  laid  in  the  open  street,  on  a  bleak,  drizzling 
Deeembtf  day,  and  there  abandoned  with  no  effort  to  procure  him  at- 
tention, there  was  a  gross  violation  of  its  duty  by  the  railroad  com- 
pany, and  it  was  liable  for  the  resulting  damage :  Conoilg  v.  Cre$eo$U 
dig  B.  B.  Co.  8.  Ct.  La.,  Dee.  8, 1888. 

/\fittlt««  damagei  may  be  recovered  by  a  woman,  who  got  on  a 
lailroad  train,  having  purchased  a  ticket  to  the  station  nearest  her 
home,  but  was  carried  past  such  station  by  the  failure  of  the  train  to 
stop  there ;  she  requested  to  be  put  off  at  her  destination,  but  the  con- 
ductor refused,  and  upon  her  declining  to  go  to  the  next  station,  stop- 
ped the  train ;  she  then  alighted,  the  conductor  offering  no  assistance, 
but  addressing  her  in  a  rude  and  insulting  manner;  she  was  com- 
pelled to  walk  back  about  a  mile  to  the  station  to  which  she  had 
purchased  her  ticket,  carrying  a  bundle  and  valise,  her  route  lying 
throngfa  an  uninhabited  country ;  and,  as  a  result  of  her  walk  and  ex- 
citement, was  sick  for  several  days :  Louisviiie  if  N.  B.  B.  B.  Co.  v. 
BaUard^  Cu  App.,  Ky.,  Jan.  22,  1889. 

Statute  of  Frauds. 

Parom  agreement  by  purchaser  of  property  to  pay  the  price  to  a 
third  person  in  liquidation  of  a  debt  due  the  hitter  by  the  vendor,  is 
not  within  the  statute,  and  an  action  may  be  maintained  upon  the 
agreement  by  such  third  person:  Piano  Manufacturing  Co.  v.  Bur* 
rowi^  8.  Ct.  Kan.,  Dec  8,  1888. 
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Stock-Bbokbbs. 

ReJuMol  to  9eU  $U>ek$f  when  direeted  by  telegraph  by  prineipal  to  do 
00,  such  refusal  being  commanicated  to  the  princi()al,  not  by  telegraph, 
but  by  letter  delivered  two  days  later,  renders  a  broker  liable  tor  the 
loes  resulting  from  his  failure  to  obey  instructions,  altliough  his  prin- 
cipal is  indebted  to  him  for  previous  advances  in  a  greater  sum  than 
the  market  valne  of  the  stocks :  Gailagker  v.  /oiMf,  S.  Ct.  U.  S.,  Jan. 
21,  1889. 

Taxation. 

FranekUt  mnted  by  the  United  States  is  not  subject  to  State  tax- 
ation :  San  Benito  Cb.  v.  Souikem  Pacific  B.  B.  Co.^  S.  Ct.  CaL, 
Dec.  13, 1888. 

Tbusts. 

BcBuUing  truti  arises  where  a  testator,  desiring  that  his  property 
should  go  to  his  own  heirs,  is  ind  uced  by  his  wife  to  give  her  some  of 
the  personalty  and  to  devise  and  bequeath  the  residue  of  his  estate  to 
her  absolutely,  upon  her  promise  to  use  it  for  certain  purposes  during 
her  life  and  transfer  all  that  should  remain  to  his  heirs,  which  promise 
she  failed  to  perform  ;  and  such  trust  will  be  enforced  in  equity,  not- 
withstanding the  statute  of  frauds  :  Gilpainch  v.  GUddtn^  S.  Jnd.  Ct. 
Me.,  Dec  27,  1888. 

USCRT. 

Advance  hg  eommtsmon  mcrckanit  for  the  purchase  of  goods,  the 
borrower  agreeing  to  pay,  in  addition  to  interest,  a  commission  upon 
sales  of  50  per  cent,  more  tlian  tlie  customary  price  charged,  wbiere 
no  money  is  advanced,  is  a  usurious  transaction :  Barmon  v.  Lekmam^ 
S.  Ct.  Ala.,  Dec  18, 1888. 

Wills. 

Declarations  oftniaiorj  made  within  a  reasonable  time  before  and 
after  the  execution  of  a  will,  are  admissible,  in  an  issue  to  try  ques- 
tions of  fraud  and  undue  influence,  as  showing  the  condition  of  his 
mind,  though  they  have  no  force  to  establish  the  fact  of  undue  influ- 
ence ;  but  in  order  that  such  declarations  may  be  considered,  there 
must  be  proof  of  other  facts  and  circumstances  supporting  the  allega- 
tions of  fraud  and  undue  influence  :  Berster  v.  BtnUr^  S.  Ct.  Pa., 
Jan.  7,  1889. 

EitaU  in  fee  timph  is  given,  where  a  testator,  after  using  the  fol- 
lowing introductory  words :  **  Touching  such  worldly  estate  wherewith 
it  hath  pleased  Grod  to  bless  me,  I  give  and  dispose  of  in  the  following 
manner,*'  and  after  giving  legacies  to  each  of  his  children  and  heira- 
at-law,  except  one  son,  each  bequest  ending  with  the  words,  **  and  no 
more,"  devises  to  the  excepted  son  all  his  real  estate,  omitting  the 
clause,  *^  and  no  more,"  but  using  no  words  of  inheritance :  Doe  t. 
PaUen,  Ct.  Err.  &  App.  Del.,  Jan.  16,  1889. 

Jakxs  C.  SSLLBRa. 
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COMMERCIAL  AGENCIES. 

I.     WHEN   THEIR   COMMUNICATIONS   ARE   PRIVILEGED. 

[In  The  American  Law  Register  for  November,  1887 
(Vol.  xxvi.,  N.  S.  681-93),  a  review  of  the  cases  upon  this  sub- 
ject established  that  special  reports  made  by  a  commercial 
agency  to  its  subscribers,  upon  application,  are  privileged,  even 
though  conveyed  through  the  medium  of  clerks  or  agents ; 
and  reports  furnished  to  all  subscribers  through  ''  notification 
sheets  "  were  of  doubtful  privilege.  The  following  review  of 
the  cases,  in  the  light  of  all  the  decisions  to  date,  finally  estab- 
lishes the  legal  principle  that  ''notification  sheets"  are  not 
privileged,  when  made  to  all  subscribers.] 

In  the  earliest  reported  case,  Goldstein  v.  Foss  (1826), 
2  C.  &  P.,  252;  S.C.,  12  E.  C.  L.  556,  the  Secretary  of  "The 
Society  for  the  Protection  of  Trade  against  Swindlers  and 
Shaipers/'  whose  business  it  was  to  inquire  into  the  character 
and  commercial  standing  of  proposed  members,  reported  to  the 
members  of  the  society  that  the  plaintiff,  a  tradesman,  was  an 
improper  person  to  be  balloted  for  as  a  member.  It  was  held 
that  the  communication  was  de&matory  and  not  privileged. 

In  Cammanwealth  v.  Stacey  (1871),  8  Phila.  (Pa.)  617,  an 
agency  had  sent  to  all  its  subscribers  a  "  notification  sheet," 
containing  the  names  of  persons  whose  commercial  ratings 
should  be  changed  from  those  given  in  a  book  previously  fur- 
nished. The  sheet  gave  no  particulars,  but  instructed  sub- 
scribers who  were  specially  interested,  to  call  at  the  office  of 
Vol.  XXXVII.— 17  257 
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the  agency,  for  information:  The  court  held  that  tiie  commu- 
nication was  not  privileged,  and,  in  the  course  of  its  opinion, 
said :  *'  There  is  no  great  hardship  imposed  on  an  agency  of 
this  kind,  if  they  are  required  to  know  beforehand  that  their 
statements  arc  true,  and  that  the  persons  to  whom  they  are 
sent  have  an  interest  in  receiving  the  information/' 

But  the  generally  accepted  rule  of  law  applicable  to  commu- 
nications by  commercial  agencies  is  contrary  to  the  doctrine 
of  the  foregoing  cases.  In  the  case  of  Erbcr  v.  Dun  (U.  S.  C» 
Ct,  E.  D.  Ark.,  1882).  12  Fed.  Repr.  526  (quoted  in  Locke  v. 
Bradstrcct  Co,  (U.  S.  C.  Ct,  D.  Minn.,  1885),  22  Fed.  Repr.  771), 
the  correct  rule  is  thus  stated :  **  A  communication  is  privi- 
leged within  the  rule,  when  made  in  good  faith,  in  answer  to 
one  having  an  interest  in  the  information  sought,  and  it  will  be 
privileged  if  volunteered,  if  the  party  to  whom  the  communi- 
cation is  made,  has  an  interest  in  it,  and  the  party  by  whom  it 
is  made,  stands  in  such  relation  to  him  as  to  make  it  a  reason- 
able duty,  or  at  least  proper  that  he  should  give  the  informa- 
tion." See,  also,  Trussell  v.  Scarlett  (U.  S.  C.  Ct,  D.  Md.,  1 882), 
18  Fed.  Repr.  214;  Onnsby  v.  Douglas  (1868),  37  N.  Y.  477 ; 
King  V.  Patterson  (1887),  49  N.  J.  Ln  417  (see  a  brief  review  of 
this  case  in  26  American  Law  Register,  N.  S.,  689-90); 
State  \,  Lonsdale  {\%^\  4,%  Wis.  348;  Bradstreet  Co.  v.  GiU^ 
Sup.  Ct  Tex.,  Nov.  27, 1888, 28  American  Law  Register,  125. 

The  communications  of  commercial  agencies  are  not  entitled 
to  any  greater  privilege  than  communications  by  other  persons^ 
If  "unrestrained  by  those  legal  principles  which  control  the 
acts  and  conduct  of  other  persons  under  like  circumstances,, 
these  agencies,  in  the  vastness  of  their  operations,  might  become 
instruments  of  injustice  and  oppression  so  grievous  that  public 
policy  would  require  their  entire  suppression."  King  v.  Pat- 
terson (1887),  49  N.  J.  L.  417. 

''  A  commercial  agency  is  a  lawful  business,  and  when  con- 
ducted lawfully,  is  a  benefit  to  society  and  trade ;  but  no  just 
reason  can  be  given  for  a  rule  that  would  exempt  it  from 
liability  for  &lse  and  defamatory  publications,  when  other  citi- 
zens would  not  be  exempt  If  an  individual  voluntarily,  or  for 
profit,  give  false  and  injurious  information  to  persons  interested 
in  the  trade  and  commercial  standing  of  another,  at  the  time 
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the  information  is  given,  such  communication  would  be  privi- 
leged ;  but  if  he  furnish  the  same  information  to  others  not  so 
interested — ^to  traders  and  merchants  as  a  class — the  commu- 
nication would  not  be  privileged.  A  commercial  agency 
organized  for  the  purpose  of  furnishing  such  information, 
keeping  an  intelligence  office  for  profit,  should,  it  seems  to  us, 
be  held  to  the  same  accountability  as  an  ordinary  citizen.  The 
acts  of  the  agency  properly  done,  are  no  more  meritorious  or 
beneficial  than  when  done  by  an  individual,  except  that  they 
may  be  more  extended  and  cover  more  transactions.  Impartial 
justice  cannot  imagine  a  sound  reason  for  a  distinction  in  fitvor 
of  an  agency.  It  amounts  to  this,  at  last,  and  no  more :  the 
business  of  a  commercial  agency  is  lawful  when  conducted 
lawfully.  It  will  be  protected  so  long  as  it  does  not  transgress 
the  rights  of  others.  It  is  not  entitled  to  any  privilege  denied 
the  ordinary  citizen.  If  it  is  a  greater  benefit  to  trade  than  the 
occasional  acts  of  the  individual,  because  more  extended  and 
continuous  in  its  operation,  it  is  for  the  same  reason  capable 
of  doing  more  harm  by  its  false  reports.  Its  wrong-doing  is 
more  difficult  to  remedy.  Because  it  has  a  monopoly  of  such 
intelligence,  is  no  reason  for  giving  it  a  privilege  to  do  wrong 
by  an  improper  publication  of  false  statements,  though  the  pub- 
lication may  be  in  the  usual  course  of  business  it  has  adopted. 
It  has  the  right,  then,  to  the  protection  of  a  privileged  commu- 
nication when  made  to  persons  at  the  time  interested  in  the 
information,  even  though  the  information  may  be  false ;  but 
when  communicated  to  its  general  subscribers,  it  has  no  such 
right"  Bradstreet  Co.  v.  Gill,  Sup.  Ct.  Tex.,  Nov.  27,  1888,  28 
American  Law  Register,  125. 

Again  it  has  been  said  that,  **  The  publication  of  de&matory 
matter  affecting  third  persons,  in  a  business  prosecuted  for 
personal  gain,  can  be  tolerated  only  on  grounds  of  public  con- 
venience. The  rights  of  individuals  ought  not  to  be  made  to 
yield  to  the  exigencies  of  such  a  business,  more  than  public 
interests  require.  Public  interests  will  be  adequately  conserved 
by  extending  the  immunity  of  privileged  communications  only 
so  bx  as  to  embrace  communications  to  subscribers  who  have 
special  interest  in  the  information.  This  restriction  lays  no 
unreasonable  restraint  upon  the  business  of  the  agencies  in 
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collecting  and  communicating  information  in  the  interest  of  the 
public."    King  v.  Patterson  (1887),  49  N.  J.  L.  417. 

It  follows  from  the  foregoing  principles  of  law,  that  commu- 
nications made  by  an  agency  in  "  notification  sheets  "  to  all  of 
its  subscribers,  without  regard  to  whether  they  have  a  special 
interest  therein,  are  not  privileged :  Erber  v.  Dun  (U.  S.  C  Ct, 
E.  D.  Ark.,  1882),  12  Fed.  Repr.  526;  Taylor  yf,  d7i«rrA(i8S3), 
8  N.  Y.  452 ;  (see  a  review  of  this  case,  26  American  Law 
Register,  N.  S.  682 ;)  Commonwealth  v.  Stacey  (1871),  8  Phila. 
(Pa.)  617.  Nor  are  such  communications  privileged  because  the 
subscribers  have  contracted  to  treat  the  information  as  strictly 
confidential:  King  v.  Patterson  (1887),  49  N.  J.  L.  417  (Van 
Syckel,  J.,  dissenting  in  an  able  opinion).  Nor  because  they 
are  printed  in  a  cipher,  the  key  to  which  is  furnished  to  sub- 
scribers only:  Sunderlin  v.  Bradstreet {1871),  46  N.  Y.  188. 
(See,  also,  26  American  Law  Register,  N.  S.  690-1.) 

In  the  latest  reported  case,  a  commercial  agency  had  fur- 
nished to  its  subscribers  generally,  a  book  containing  the 
ratings  of  merchants.  The  space  opposite  the  plaintifTs  name 
was  blank,  indicating  that  he  had  no  business  standing.  It 
was  held  that  the  communication  was  defamatory  and  not 
privileged :  Bradstreet  Co.  v.  GiU^  Sup.  Ct.  Tex.,  Nov.  27,  1888, 
28  American  Law  Register,  125. 

It  has  been  urged  that  a  defamatory  communication  is  not 
privileged,  unless  made  directly  by  the  proprietor  of  the  agency. 
In  Beardslcy  v.  Tappan  (U.  S.  C.  Ct,  E.  D.  N.  Y.,  1867),  15 
Blatch.  497,  it  appeared  that  the  agency  kept  a  record  of  the 
ratings  of  business  men  and  firms,  which  was  used  by  a  number 
of  clerks  in  answering  inquiries  made  by  subscribers.  The 
Court  said :  "  I  am  strongly  inclined  to  think  that,  if  the 
establishments  are  to  be  upheld  at  all,  the  limitation  attached 
to  them  by  the  Court  below  is  not  unreasonable ;  to  wit,  that  it 
must  be  an  individual  transaction  and  not  an  establishment 
conducted  by  an  unlimited  number  of  partners  and  clerks.  The 
principle  upon  which  privileged  communications  rest,  which 
of  themselves  would  otherwise  be  libelous,  imports  confidence 
and  secrecy  between  individuals,  and  is  inconsistent  with  the 
idea  of  a  communication  made  by  a  society  or  congregation  of 
persons  or  by  a  private  company  or  a  corporate  body." 
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This  case  has  been  justly  criticised:  '*The  charge  of  the 
trial  judge  and  the  reasoning  of  Mr.  Justice  Nelson  place 
unreasonable  restrictions  upon  the  doctrine  of  privileged  com- 
munications. Agents  to  collect  information,  clerks  to  record 
it  and  to  communicate  it  to  subscribers,  on  the  one  hand,  and 
confidential  clerks  to  receive  the  information  in  the  interest  and 
by  the  authority  of  subscribers,  on  the  other  hand,  are  abso- 
lutely necessary  to  the  usefulness,  if  not  the  existence,  of  these 
institutions : "  King  v.  Patterson  ( 1 887),  49  N.  J.  L.  4 1 7.  And 
in  Erberv.  Dun  (U.  S.  C.  Ct,  E.  D.  Ark.,  1882),  12  Fed.  Repr. 
526,  referring  to  the  opinion  in  Bcardslcy  v.  Tappan  (1867),  5 
Blatchf.  (U.  S.  C.  Ct,  E.  D.  N.  Y.),  497,  it  was  said :  "  Courts 
should  not  close  their  eyes  to  the  necessary  and  uniform 
method  of  conducting  business  among  merchants  and  other 
business  men  and  corporations,  and  no  rule  should  be  adopted 
that  will  render  impracticable  resort  to  these  necessary  and 
convenient  methods  in  any  particular  instance  or  branch  of 
their  business,  unless  some  principle  imperatively  demands  it, 
or  it  can  be  shown  some  good  results  will  flow  from  it,  results 
actually  different  and  better  than  obtain  under  existing  methods. 
******  The  distinction  attempted  to  be  drawn  between 
the  right  to  resort  to  the  services  of  an  agent  in  this  business 
and  other  legitimate  business  pursuits,  is  not  well  founded.  It 
is  not  in  harmony  with  the  known  and  universal  methods  of 
conducting  business.  Commercial  and  other  business  pursuits 
are  conducted  chiefly  by  partnerships  and  corporations,  and  the 
former  often,  and  the  latter  always,  can  act  only  by  agents ;  and 
any  rule  of  law  that  would  deny  to  them  the  right  to  avail 
themselves  of  the  services  of  an  agent,  in  every  department  of 
their  business  and  for  every  legitimate  purpose  connected  with 
it,  is  unsound.'' 

II.      MALICIOUS   reports. 

"A  communication  which  would  otherwise  be  privi- 
leged, is  not  so,  if  made  with  malice  in  fact — that  is,  through 
hatred,  ill-will  and  a  malicious  desire  to  injure ;  and  a  state- 
ment privileged  in  the  first  instance,  may  lose  its  privileged 
character  by  being  repeated  and  persisted  in,  after  knowledge 
of  the  fact  that  it  is  false  and  erroneous,  has  been  brought 
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home  to  its  author : "  Erber  v.  Dun  (U.  S.  C.  Ct,  E.  D.  Ark., 
1882),  12  Fed.  Repr.  526. 

A  defamatory  communication  is  not  privileged,  if  reasonable 
care  and  caution  was  not  exercised  in  collecting  the  informa- 
tion and  it  was  imparted  to  others  recklessly,  without  reason 
to  believe  it  true :  Locke  v.  Bradstrcct  Co,  (U.  S.  C.  Ct,  D.  Minn., 
1885),  22  Fed.  Repr.  771 ;  Bradstreet  Co.  v.  GiU  (Sup.  Ct 
Tex.,  Nov.  27,  1888). 

The  burden  of  proof  is  upon  the  commercial  agency,  to  show 
that  the  communication  is  fritna  f€u:ie  privileged ;  but  where 
its  privileged  character  is  shown,  the  burden  of  proof  is  upon 
the  other  party,  to  show  that  it  was  made  with  malice  in  &ct: 
Erber  v.  Dun  (U.  S.  C  Ct,  E.  D.  Ark.,  1 882),  1 2  Fed.  Repr.  5  26 ; 
Ormsby  v.  Douglas  (1868),  37  N.  Y.  477. 

III.     UABIUTY  TO  SUBSCRIBERS. 

Commercial  agencies  are  bound  to  use  ordinary  care  and 
diligence  in  collecting  the  information  which  they  furnish  to 
subscribers.  Ordinarily,  if  they  fail  to  do  this,  they  are  liable 
in  damages  to  the  injured  subscriber  who  has  been  misled  by 
their  representations.  The  diligence  required  is  that  of  *'  good 
business  men  in  the  particular  specialty : "  Gibson  v.  Dun^  Ct 
C  P.  Hamilton  Co.,  Ohio,  1876.  In  the  case  cited,  a  sub- 
scriber sued  the  agency  for  negligence  in  filing  to  make 
inquiry  as  to  recorded  incumbrances  on  the  title  to  real  estate, 
which  the  agency  reported  to  be  in  the  name  of  a  customer  oi 
the  subscriber,  whereby  the  latter  was  induced  to  give  credit, 
to  his  injury.  The  Court  said :  "  The  testimony  shows,  that 
according  to  the  practice  of  all  mercantile  agencies  in  the 
United  States,  such  inquiry  is  never  undertaken,  such  informa- 
tion is  never  given,  unless  specially  asked  for,  and  in  such  case 
the  cost  of  making  such  inquiry  is  paid  in  addition  to  the  usual 
fees.'' 

In  a  Canadian  case,  McLean  v.  Dun  (1877),  i  Ont  App., 
153,  it  was  held  that  an  agency  was  not  liable  to  its 
subscribers  for  giving  false  information  verbally.  This  was 
under  an  act  similar  to  "  Lord  Tenterden*s  Act "  (9  Geo.  IV. 
14),  which  recited  that  "  No  action  shall  be  brought  to  charge 
any  person,  upon  or  by  reason  of  any  representation,  or  assur* 
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ance,  made  or  given,  concerning  or  relating  to  the  character, 
conduct,  credit,  ability  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  money, 
goods  or  credit  therefor,  unless  such  representation  or  assur- 
ance be  in  writing,  signed  by  the  party  to  be  charged  there- 
with." 

In  m  similar  case  in  Pennsylvania,  upon  a  cause  of  action 
arising  in  Alabama,  where  a  similar  statute  was  in  force,  the 
court  held,  that  the  action  would  lie,  on  the  ground  that  the 
statute  was  intended  to  be  a  shield  in  cases  of  honest  mistake 
merely,  and  not  against  misfeasance  or  negligence :  Spraguc 
V.  Dun  (1878),  12  Phila.  (Pa.)  310. 

A  commercial  agency  may  limit  its  liability  to  its  subscrib- 
ers ;  and  a  clause  in  the  contract  exempting  it  from  liability  for 
the  negligence  of  its  agents,  protects  it  against  gross  negligence, 
even  on  their  part :  Duncan  v.  Dun  (U.  S.  C.  Ct.,  E.  D.  Pa., 
'879)1  9  Cent  L.  J.  151;  s.  c,  7  W.  N.  C.  (Pa.)  246. 

IV.     FAL3E   REPRESENTATIONS  TO  COMMERCIAL  AGENCIES. 

Not  infrequently  &lse  representations  are  made  to  commer- 
cial agencies,  for  the  purpose  of  increasing  or  sustaining  the 
credit  of  the  persons  making  them.  It  would  seem  proper, 
that  where  such  statements  are  communicated  to  a  subscriber 
of  an  agency,  who  is  induced  thereby  to  extend  a  credit  that 
would  not  otherwise  be  given,  the  subscriber  might  treat  the 
transaction  as  tainted  with  fraud,  as  fully  as  where  the  repre- 
sentation is  made  directly  to  himself.  But  it  has  been  held  on 
two  occasions,  that  "where  the  only  representations  made, are 
those  furnished  to  sellers  by  the  agencies,  it  must  be  clearly 
shown  that  the  accused  buyer  made  the  statements  to  the 
agency  with  fraudulent  intent  to  use  such  agency  as  an  instru- 
ment in  accomplishing  a  fraud  upon  his  vendor  or  some  other 
dealer."  Victor  v.  Henlien{\%%ii),ii  Hun.(N.  Y.)549;  Deicker- 
koffw.  Brown  (Ct  App.  Md.,  Jan.  1886),  21  Repn  583. 

V.     SERVICE  OF   PROCESS. 

In  Bradstreet  Co.  v.  (7/7/,  Sup.  Ct.  Tex.,  Nov.  27,  1888,  the 
question  arose  as  to  whether  service  of  process  upon  one  who 
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sometimes  furnished  a  commercial  agency  with  statements  of 
the  business  standing  of  merchants  in  the  county,  came  within 
the  statute  providing  for  service  of  process  upon  agents  of 
foreign  corporations.  It  was  said  that :  ''  The  court  [below] 
should  have  instructed  the  jur>%  that  if  Finney  was  emplo3red 
or  engaged  by  the  company  as  its  correspondent  at  the  time 
the  suit  was  brought,  to  furnish  it  with  information  as  to  the 
commercial  standing  of  business  men  in  Bastrop  county,  to  be 
used  by  the  company  in  its  reports  to  its  customers  and  sub- 
scribers in  conducting  the  business  of  the  company,  then  he 
would  be  its  agent,  and  he  being  a  resident  of  the  county,  the 
court  has  jurisdiction  of  the  case.  *  ^  *  *  If  relations  exist 
which  will  constitute  an  agency,  it  will  be  an.  agency,  whether 
the  parties  understood  it  to  be  or  not  Their  private  intention 
will  not  affect  it" 

Charles  A.  Robbins. 

LiBOolii,  Ncbi 
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STATUTES  RELATING  TO  TELEPHONES. 


Nebraska^  by  chap.  lo  of  the  General  Laws  of  1887,  p.  125 
(approved  March  30,  1887),  in  designating  and  regulating 
cities  having  a  population  of  sixty  thousand  inhabitants,  or 
upwards,  as  cities  of  the  metropolitan  class,  provides — 

Sbc  50.  The  Major  and  Conndl  ihall  hare  power  to  regulate  and  provide  for 
the  lighting  of  itreets,  laying  down  gas  pipes,  and  erection  of  lamp  posts,  electric 
towcr^  or  other  apparatus,  and  to  regulate  the  sale  and  use  of  gas  and  electric 
^ihla,  and  ^  and  determine  the  price  of  gas,  the  charge  of  electric  light,  and  the 
KBt  of  gas  metres  within  the  city,  and  regulate  the  inspection  thereof,  and  to  reg- 
ulate tidephooe  serrice  and  the  use  of  telephones  within  the  city,  and  to  fix  and 
detcrmiBe  the  charges  for  telephones  and  telephone  service  and  connections,  and 
to  prohibit  or  regulate  the  erection  of  telegraph,  telephone,  or  electric  wire  poles 
in  the  public  grounds,  streets,  or  alleys,  and  the  placing  of  wires  thereon,  and  to 
require  the  removal  irom  the  public  grounds,  streets  or  alleys  of  any  or  all  such 
poles,  and  require  the  removal  and  placing  under  ground  of  any  or  all  telegraphy 
tdcphooe,  or  electric  wires. 

By  chsq).  87,  General  Laws  of  1 887,  p.  634,  being  "  an  act,, 
granting  the  right  of  way  to  telegraph  or  telephone  companies 
along  public  highways,  and  providing  for  a  penalty  in  case  of 
malicious  injury  or  interference  with  the  same"  (approved 
March  30,  1887),  it  is  enacted — 

Sbction  I.  That  any  telegraph  or  telephone  company,  incorporated  or  doing 
huaness  in  this  State,  shall  be  and  is  hereby  granted  the  right  of  way  along  kkj 
of  the  public  roads  of  this  State  for  the  erection  of  poles  and  wires ;  Provided^ 
That  poles  shall  be  set  at  least  six  feet  within  the  boundary  line  of  said  roadway^ 
and  not  placed  so  as  to  interfere  with  road  crossings ;  and  Provided^  That  said 
wires  shall  be  placed  at  the  height  of  not  less  than  twenty  feet  above  all  road 


Src.  2.  Any  penon  or  persons  who  shall  break,  injure,  destroy,  or  otherwise 
interfere  with  the  poles,  wires  or  fixtures  of  any  telegraph  or  telephone  company 
in  this  State,  shall  be  subject  to  action  and  penalty  prescribed  in  section  98, 
diapter  13,  Criminal  Code. 

New  Hampshire  has  ''  An  act  to  legalize  the  erection  of  tel- 
egraph and  telephone  poles  and  wires,  and  similar  structures 
for  electric  lighting,"  approved  9th  August,  1881  (chap.  54, 
Laws,  p.  472), — 
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Sec  I.  The  proprieton  of  aay  telegraph  line,  or  of  any  ielephane  rtrh—fp, 
or  lioe  of  telepbooes  used  for  the  trammmioo  of  spoken  messaget,  by  means  of 
the  electric  speaking  telephone,  or  of  lines  for  estal>lishing  electric  Ughts  in  thb 
State,  may  erect  and  maintain  the  neceasaiy  poles  and  stmctores,  and  stretch  the 
necessary  wires  for  the  iue  of  sack  telegraph  line  or  telephone  exchange,  or  line 
of  telefrfiones,  or  line  for  electric  lighting,  OTer,  acroiB,  and  along  any  public  high- 
way in  this  State,  or  may  lay  the  same  under  the  siirfiice  of  any  such  highway. 


Sic.  2.  Such  telegraph,  telephone,  or  electric  Ughttng  poles,  stractures 
wires  shall  be  erected  and  maintained  subject  to  the  proTisions  of  chapter  80  of 
the  General  Laws  of  this  State  relating  to  telegraphs,  which  are  hcKfay  made  ap- 
plicable to  lines  of  wire  for  telephonic  and  electric  lighting  puipoacs ;  and  no 
poles,  stractures  or  wires  are  hcKfay  authorised  that  shall  fai  any  way  impede  or 
obstruct  the  free  and  sale  use  of  any  highw^  §nr  public  travel,  nor  that  shall  in- 
Icrfere  with  or  dbstruct  the  safe,  free,  and  conrenient  use  of,  or  aocem  to  or  from, 
any  lands  or  buildings  adjoining  or  near  such  highway ;  and  no  snA  poles  or 
other  stractures  shall  be  erected,  or  wires  stretched,  by  any  of  fuch  praprieln^ 
on,  over,  or  acrom  the  lands  or  buildingi  of  any  indiridnals,  or  aapondonab  with- 
out their  consent ;  and  no  right  shall  be  acquired  by  the  use  of 
orer,  or  across  the  lands  or  building!  of  any  such  tndividnal  or 
nny  length  of  time. 

Sic.  3.  Whenerer  any  such  proprieton  shall  desire  to  erect  their  poles  er 
stractures,  or  to  stretch  their  wires,  they  may  apply  by  pctitkm  to  the  Mayor  aad 
aldemen  of  any  city,  or  the  selectmen  of  any  town,  in  which  such  polet  or  stfve- 
tares  are  to  be  erected  or  wires  stretched,  to  locate  the  route  of  the  lines  for  such 
telegraph,  lelephone,  or  electric  lighting,  on,  over,  and  along  the  public  hi^kwafs 
in  such  town  or  city,  and  to  grant  lic«ise  therefiv,  upon  such  fonditions  as  tlie 
public  good  may  require. 

Sec.  4.  The  Mayor  and  alderoMn,  or  the  selectmen,  shall  have  the  power  to 
grant  such  license,  and  may  fix  and  limit  the  sise  and  location  of  such  poles 
structures,  their  distances  from  each  other,  the  height  horn  the  ground  that 
wires  majht  stretched,  and  the  number  of  wires  that  may  be  sousedtund  the 
time  for  which  the  license  sliall  continue  in  force,  and  may  revoke  the  same  when- 
ever the  public  good  shall  so  require,  and  from  time  to  time,  upon  like  qylication 
of  such  proprietors,  or  by  any  person  whose  rights  or  interests  are  affected, 
alter  and  change  the  location  of  such  poles  or  structures,  and  the  height  and 
of  the  same,  as  well  as  the  height  and  number  of  wires,  or  may  revoke  the  said 
licenae,  if  proper  cause  is  shown ;  and  all  proceedings  of  the  Mayor  and  alder- 
men, or  selectmen,  under  this  act,  ihall  be  snl  ject  to  the  supervision  of  the  Su- 
preme Court,  00  application  of  any  person  interested  or  aggrieved. 

Sac.  5.  No  suchpcdes  or  structures  shall  be  erected,  or  vrires  stretched  in  any 
wqr  so  as  to  interfere  with  any  other  similar  structure. 

Sac.  6.  If  any  penon  ihall  be  aggrieved  or  daauged  by  the  erection  of  such 
poles  or  stractures,  or  by  the  stretching  of  such  wires,  or  by  the  we  made  of  the 
same,  he  may  ^iply  to  the  Mayor  and  aldermen,  or  the  selectmen,  to  amess  the 
damages  which  he  claims  are  occasioned  thereby,  who  ihall  give  notice  to 
proprieton  and  all  othen  interested,  and  after  hearing  all  paities  miqr  award 
as  may  be  legally  and  justly  due. 


TELEPHONE  STATUTES.  267 

Sac.  7.  If  sftid  Mmyor  aod  aldermen,  or  lelcctmen,  shall  neglect  or  refuse  to 
jMke  such  award,  or  either  party  shall  be  dissatisfied  therewith,  or  said  proprie- 
tors shall  neglect  or  refuse  to  pay  the  same  within  thirty  dajrs  after  such  award  is 
made,  either  party  may  apply  to  the  Supreme  Court  for  relief,  and  like  proceed- 
ings shall  be  had  as  in  case  of  appeals  from  the  laying  out  of  highways  and  the 
anu  mm  rif  of  damages  therefor. 

Sbc.  S.  Proceeding*,  as  provided  by  this  act,  may  be  taken  on  petition  to  the 
Mayor  and  aldermen,  or  selectmen,  in  case  any  proprietors  aforesaid  shall  desire 
10  lay  their  wires  under  the  snrlaoe  of  any  highway,  or  in  case  any  person  inter- 
ested or  affected  by  such  poles,  structures  or  wires,  or  the  use  made  thereof,  shall 
petition  therefor. 

Sec  9.  Similar  proceedings  may  be  had  by  any  such  proprietors  for  locating 
and  licensing  any  such  telegraph,  telephone,  or  electric  lighting  lines,  already  con- 
structed, or  for  changing  or  altering  the  location  of  such  lines  a4  may  have  been 
hcretoiore  erected. 

Sec  10.  Nothing  herein  contained  shall  exempt  any  such  proprietors  Tom  lia- 
bility  for  any  unlawful  entry,  trespass,  or  damage  already  made  or  cummitte<l,  nor 
from  any  liability  or  damage  that  may  occur  from  want  of  care  or  from  negligence 
in  erecting  or  maintaining  such  poles,  structures  or  wires. 

Sec  II.  Such  proprietors  of  any  lelephone  or  telegraph  lines  shall  open  and 
maintain,  at  some  convenient  point  or  points,  offices  or  places  where  any  perjon 
desiring  90  to  do  may  use  such  telephone  or  telegraph  line  for  communication  to 
all  points  reached  by  such  line  or  its  connections,  on  payment  of  a  reasonaLle  fee 
far  such  ii<e ;  and  if  any  such  proprietors  shall  neglect  or  fail  so  to  open  and  main- 
tain such  offices  or  places,  any  person  aggrieved  may  apply  to  the  Supreme  Court, 
by  petition,  for  redress,  and  the  Court  shall  make  such  orders  and  issue  such  de- 
crees as  jnrtice  may  require. 

Sec  12.  Such  proprietors  of  any  electric  lighting  apparatus  or  lines  shall  fur- 
nish the  means  of  lighting  by  such  electric  light  to  all  persons  within  the  reach 
thereof  and  applying  therefor,  upon  similar  terms  and  conditions,  without  discrim- 
ination and  at  reasonaLle  rates;  and  any  person  ag^ieved  by  the  neglect  or  fail- 
ure to  furnish  such  means,  at  such  rates,  may  apply  to  the  Supreme  Court  by  peti- 
tkin,  for  redress,  and  the  Court  shall  make  such  orders  and  decrees  as  justice  may 
require. 

Sec  13.  The  use  of  the  highways  of  this  State  by  telegraph,  telephone  and 
Electric  lighting  poles,  structures  and  wires,  under  and  in  accordance  with  the 
provisions  of  this  act,  is  hereby  declared  to  be  a  public  use  of  such  highways. 

Sec.  14.    This  act  shall  take  effect  upon  its  passage. 

New  Hampshire  also  provides,  by  ''  An  act  for  the  taxation 
of  telephone  companies"  (chap,  no,  Laws,  1883,  page  89,  act 
^proved  15th  September,  1883), — 

Sbc  I.  Every  telephone  corporation,  company  or  person  doing  business  within 
this  Slaie,  aball  pay  an  annual  tax,  as  near  as  may  be  in  proportion  to  the  taxation 
of  other  property  throughout  the  State,  on  the  value  of  any  telephone  line  or 
hnes  owned  or  worked  by  such  corporation,  company  or  person  within  this  Stflte^ 
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•11  poia,  wires,  innlitai,  transmitten,  tetepbones,  batteries,  untni* 
mcnis,  tekphook  appantiiSy  oflioe  fivaitnre  sod  fixtures. 

Sec.  2.  The  State  board  of  eqnalisadoo  shall  appraise  the  said  lines,  appara- 
tus, office  furnitiue  and  machinery  at  their  actual  value,  and  assess  such  ooqxira- 
tioo,  company  or  person  on  said  Tsluation,  at  the  average  rate  of  taxation  of  other 
propel  ty  throughout  the  State.  Such  assessment  shall  be  made  and  ceitified  to 
the  Stale  treasurer  by  the  thirtieth  day  of  September.  The  State  treasurer  shall 
thereupon  notify  said  parties  against  whom  the  tax  is  assessed,  and  the  same  shall 
be  paid  into  the  treasury  on  or  before  the  thirtieth  day  of  October.  If  any  tax 
so  assessed  is  not  paid  by  the  said  thirtieth  day  of  October  the  State  Ucaiuiu  shall 
issue  his  extent  for  the  same,  and  all  property  of  the  delinquent  corporation,  com- 
pany  or  person,  on  the  first  day  of  April  preceding,  shall  be  liable  far  ks 
payment* 

Sk.  3.    This  act  shall  take  effect  from  iu 


New  Jersey  has  provided  for  the  designation  of  route,  by  an 
act  approved  27th  April,  1888  (chap.  337,  Laws,  page  546), — 

I.  Br  it  etm€iid  ky  ike  SemUt  and  GtnenU  Axteimbfy  tftke  Siaie  cfStmJeruy^ 
That  sections  one  and  two  of  the  act,  of  which  this  is  amendatory,  be  and  the  same 
are  hereby  amended  to  read  as  follows : 

I.  Beitfitc^  Thai  whenever  any  telegraph  or  telephone  company,  oiganind 
by  virtue  of  the  act  to  which  this  is  a  further  supplement,  or  by  virtue  of  any  spe* 
cial  act,  shall  apply  to  the  Common  Council,  township  committee,  or  other  legis- 
lative body  of  any  city,  town,  township,  village  or  borough  in  this  State  (the  Com- 
mon Council,  township  committee,  or  other  legislative  body  of  which  is  anthoriaad 
by  law  to  take  and  appropriate  lands  or  real  estate  for  the  opening,  laying  out  or 
constructing  streets .  therein,  and  to  make  awards  for  lands  or  real  estate  taken 
therefor,  and  to  levy  assessments  for  benefits  or  expenses  of  such  impcovements, 
by  a  board  of  assessment  or  otherwise),  through  which  it  is  iitended  to  constmct 
or  extend  any  telegraph  or  telephone  line,  for  a  designation  of  the  street,  streeta 
or  highways,  in  or  upon  which  the  posts  or  poles  of  said  company  may  be  erected, 
it  shall  be  the  duty  of  such  Common  Council,  township  committee  or  other  legia- 
lative  body  to  give  to  such  company  a  writing,  designating  the  street,  streets  or 
highways  in  which  the  posts  or  poles  of  said  company  shall  be  placed,  and  the 
manner  of  placing  the  same,  subject  in  other  respects  to  the  provisions  of  the  ad 
to  which  this  is  a  supplement ;  the  street,  streets  or  highways  to  be  designated  as 
aforesaid  shaU  be  such  as  form  a  practicable  and  suitable  continuous  route  for  the 
line  of  said  company  through  such  municipality,  commencing  and  ending  upon  a 
puMic  highway,  and  shall  be  designated  with  due  regard  to  the  improvement  of 
fiiciliiies  for  telegraphic  or  telephonic  communications ;  in  case  sudi  ^^'^-^■piw 
Council,  township  committee,  or  other  legislative  body  shall  not,  within  fifty  days 
from  the  time  of  the  making  of  such  application,  give  to  such  company  a  writing, 
designating  the  street,  streets  or  highwajrs  in  which  the  posts  or  poles  of  such 
company  may  be  erected,  and  the  manner  of  placing  the  same,  as  hereinbefore 
provided,  it  shall  be  lawfiil  for  such  company  to  apply  to  the  Circuit  Court  of  the 
county  hi  which  such  city,  town,  township,  village  or  borough  is  situate,  or  to  tlm 
judge  thereof  in  vacation,  and  such  Court  or  the  judge  thereof^  after  a  hreriiy 
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twenty  days*  notice  to  tnch  Commoii  CoanctU  township  coaunittee  or  other 
kgisUtiTe  body,  which  notice  shall  be  published  at  least  once  a  week,  for  two 
weeks,  in  a  new^xq^er  in  which  the  ordinances  of  such  city,  town,  township,  vil 
lage  or  borough  are  published  according  to  law,  or  in  case  there  is  no  such  official 
newspaper,  then  in  a  newspaper  published  in  the  county,  to  be  designated  by  said 
Court  or  judge,  shall,  as  speedily  as  possible,  hear  the  matter  in  question,  and 
may,  in  the  discretion  of  said  Court  or  jud^e,  designate  the  street,  st/eets  or  high- 
ways in  which  the  posts  or  poles  of  such  company  may  be  erected  and  the  manner 
oi  placing  the  same,  which  designation  shall  have  the  same  force  and  effect  as  if 
made  by  the  legislative  body  of  said  city,  township,  village  or  borough. 

2.  Amd  h€  it  enacted^  That  it  shall  be  unlawful  for  any  telegraph  or  telephone 
company  to  construct  or  extend  any  telegraph  or  telephone  line,  or  to  erect  any 
posts  or  poles  therefor,  in  any  city,  town,  township,  village  or  borough,  having  the 
powers  enumerated  in  the  first  section  of  this  act,  without  first  obtaining  such  des- 
ignation of  their  route,  and  then  only  upon  the  street,  streets  or  highways  so  to 
be  designated. 

2.  And  be  it  enacted^  That  this  act  shall  be  deemed  a  pubUc  act  and  shall  take 
effect  inunediatelv. 

The  Act  so  amended,  was  itself  an  amendatory  act,  approved 
I  April,  1887  (Chap.  87,  Laws,  page  1 19),  and  also  provided — 

3.  And  ke  it  enacted^  That  the  designation  of  such  route  provided  for  in  the  first 
section  of  this  act,  shall,  in  all  cases,  be  made  by  ordinance,  where  the  legislative 
body  of  any  of  the  municipal  corporations  hereinbefore  designated,  are  authorized 
by  law,  to  enact  ordinances  for  any  purpose  whatever. 

4.  And  be  it  enacted^  That  thb  act  shall  be  deemed  a  public  act,  and  shall  take 
effect  immecliately. 

The  original  act  was  one  "  to  incorporate  and  regulate  tele- 
graph companies"  (Revision  of  1877,  page  1174),  and  was 
further  amended  by  a  supplement  approved  11  March,  1880 
(Laws,  page  201 :  Supp.  to  Revision,  1 877-1 886,  page  1022), — 

2.  And  be  it  enacted^  That  in  case  of  the  refusal  of  any  of  the  owners  of  the  soil, 
00  the  line  of  the  route,  to  permit  the  use  of  any  road  or  highway,  for  the  purpose 
of  erecting  posts  or  poles  on  the  same,  to  sustain  the  wires  or  other  fixtures,  in  case 
where  consent  is  necessary  to  be  obtained,  it  shall  be  lawful  for  such  company  to 
present  a  petition  to  the  circuit  court  of  the  county,  in  which  said  road  or  highways 
are  situate,  or  to  judge  thereof  in  vacation,  setting  forth  the  priyilege,  or  right  of 
way,  the  names  of  the  owners  of  the  soil,  if  known,  and  if  not  known,  or  non-resi- 
dent of  the  State,  that  iact  shall  be  stated,  and  the  names  of  any  number  of  owners 
or  any  nomber  of  descriptions  of  the  premises  desired,  may  be  mentioned  in  one 
petition;  whereupon  the  said  court  shall  fix  the  time  and  place  for  the  hearing  of 
the  matter  contained  in  said  petition,  and  direct  notice  thereof  to  be  served  on  the 
pCTMn  or  persons,  or  corporations  interested,  at  least  six  days  prior  to  said  hearing, 
ioch  lerrice  to  be  made  in  the  same  manner  as  writs  of  summons,  issued  out  of 
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tald  court,  are  acrred;  or  if  the  owner  be  onknown,  or  non-reiudeiit  in  this  Stated 
such  notice  shdl  be  published  in  a  newspaper  in  siid  county  for  the  like  period,  or 
for  such  longer  period  as  the  coot  may  direct ;  and  in  case  the  post  office  addicas 
of  such  non-resident  owner  can  be  ascertained,  a  copy  of  such  notice  shall  be 
mailed  to  him  or  her  (postage  prepaid),  under  the  direction  of  said  court;  at  the 
time  mentioned  for  sakl  hearing  the  said  court  (unless  good  cause  to  the  contrary 
appear),  shaU  appoint  three  disinterested  freeholders,  residents  of  said  eunnty, 
commissioners  to  assess  and  qipraise  the  damages  which  such  owner  or  ownen 
may  sustain,  Ly  reason  of  the  ereaion  and  establishment  of  such  telegraph  line; 
before  entering  upon  the  serrice,  said  commissioners  shall  severally  be  sworn 
faithfully  and  impartially  to  perform  the  duties  required  of  them,  and  shall,  on 
view,  make  a  just  appraisal  in  writing,  of  the  damages,  if  any,  sustained  by  sudi 
owner  or  owners,  and  file  a  report  thereof,  in  the  office  of  the  clerk  of  said  court; 
if  any  damages  are  assessed,  the  company  shall  pay  or  tender  the  amount  of  the 
same  to  the  party  to  whom  the  award  is  made;  if  such  owner  be  unknown,  or 
cannot  be  found,  they  shall  pay  the  same  into  the  said  court;  and  thereupon,  or  if 
no  damages  are  found  to  be  sustained,  the  said  company  shall  have  fall  power  to 
use  such  road  or  highway,  on  the  line  of  their  route,  for  the  purpose  of  erecting 
posts  or  poles  on  the  same,  to  sustain  their  wiies  and  other  fixtures;  said  commis- 
sioners shall  each  receive  three  dollars  for  each  day's  service  performed  by  them, 
to  be  paid  by  said  company;  and  any  party  aggrieved  by  the  assessment  of  dam- 
ages, may  have  the  matter  determined  by  a  jury,  provided  an  appeal  be  made  to 
the  said  court  within  thirty  days  from  the  time  of  filing  the  report  by  the  said 
commissioners,  and  said  court  shall  thereupon  order  a  trial  by  jury,  to  be  conducted 
as  any  other  case  of  similar  trial;  if  the  jury  faicrease  the  damages,  the  same  and 
all  costs  and  charges  shall  be  paid  by  the  company,  otherwise  the  costs  and  charges 
to  be  paid  by  the  owner  or  party  interested;  and  the  judgment  may  be  entered 
upon  the  verdict  of  said  jury,  and  execution  issued  thereon,  as  in  other  cases,  unless 
said  company  shall,  within  ten  days  after  said  verdict  b  rendered,  elect  to  abandon 
their  proposed  route  or  appropriation  of  said  road  or  highway,  by  an  instrument  in 
writing  to  that  eflect,to  be  filed  with  the  clerk  of  the  said  court  and  entered  on  the 
minutes  thereof;  and  as  to  so  much  as  is  thus  abandoned,  the  assessment  of  dam- 
ages shall  be  void ;  provided^  that  upon  such  abandonment,  the  costs  of  all  proceed- 
ings to  be  taxed  by  the  said  court,  shall  be  paid  by  the  company  to  the  oppoaate 
party;  anJ prcvideJ ^0,  that  all  the  provisions  of  this  seaion  shall  apply  to  any 
telegraph  or  telephone  company  specially  incorporated. 

3.  And  he  it  macted^  That  this  act  shall  take  effect  iounediately. 

Prescriptive  Rights  are  regulated  by  an  act,  approved  21 
April,  1884  (Laws,  page  239 ;  Supp.  to  Revision,  1877-1886, 
page  1023),— 

I,  Beit  enacted^  6«r.,  That  whenever  any  wire  or  cable,  used  for  any  telegraph, 
telephone,  electric  light,  or  other  wire  or  cable  for  electric  purposes,  is  or  shall  be 
attached  to,  or  does  or  shall  extend  upon  or  over  any  building  or  land,  no  lapse  of 
time  whatsoever,  shall  raise  a  presumption,  or  justify  a  prescription  of  any  per- 
petual right  to  such  attachment  or  extension. 

John  B.  Uhlk. 

tTobaoomkMMd.) 
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RECENT  AMERICAN  DECISIONS. 
Supreme  Court  of  California. 

SESLER  V.  MONTGOMERY. 
I.  Tlie  ifKaking  of  sUodcrous  words  by  m  hnsbtnd  to  his  wife,  is  ft  poblicatioD 


of 

2.  A  commanication  by  ft  husbftnd  to  his  wife,  in  regard  to  s  fenule  friend  of 
has,  ftccoBag  her  of  perjury  and  want  of  chastity,  keltic  not  privileged  where  the 
hubtnd  and  wife  were  on  bad  terns  and  the  plaintiff  hftd  testified  in  her  behalf 
in  divoroe  prooecdings  between  them. 

3.  Under  a  statute  providing  that  evidence  is  16  be  estimated,  not  only  by  its  own 
intiinsic  weight,  but  also  according  to  the  evidence  which  it  is  in  the  power  of  one 
side  to  produce  and  the  other  to  contradict,  comment  to  the  jury  upon  the  failure 
of  defendant  to  introduce  his  wife  to  corroborate  his  own  testinumy,  is  proper. 

Appeal  from  the  Superior  Court  of  Alameda  county. 

Action  by  Mary  A.  Sesler  against  A.  Montgomery  for 
slander.     Judgment  for  plaintiff,  and  defendant  appeals. 

Ester,  Wilson  &  McCutclun,  /.  C,  Martin,  and  W,  R  Goad,, 
for  appellant. 

W,  W.  Allen,  A.  R.  Cotton,  and  W,  H,  H.  Hart,  for  respon- 
dent 

Hayne,  C.  December  3,  1888.  Action  for  slander.  Ver- 
dict and  judgment  for  plaintiff.  Defendant  appeals.  Several 
points  are  made. 

I.  It  is  said  that  there  was  no  publication.  The  facts  are 
that  the  words  were  spoken  to  the  defendant's  wife,  and  were 
overheard  by  the  plaintiff,  who  was  listening  in  the  corridor. 
The  point  is  that  husband  and  wife  are  in  law  one  person,  and 
that  therefore  a  communication  between  them  is  not  "  pub- 
lished," within  the  meaning  of  the  law  of  slander.  It  is  to  be 
observed  that  this  is  a  different  thing  from  saying  that  the 
communication  was  privileged.  There  must  be  a  publication 
before  the  question  of  privilege  can  arise.  We  have  not  been 
referred  by  appellant  to  any  decision  in  support  of  the  precise 
point,  except  Trumbull  v.  Cibbons  (18 18),  3  Cit)'  H.  Rcc.  (N. 
Y.)  97,  decided  by  an  inferior  court.  We  have  not  had  access 
to  this  report,  but  from  the  mention  of  the  case  in  Townshend 
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on  Slander,  we  should  infer  that  the  decision  proceeded  on 
another  ground,  and  that  what  is  said  in  relation  to  the  ques- 
tion in  hand,  is  merely  a  dictum.  Nor  have  we  been  able  to 
find  any  case  exactly  in  point  Upon  principle,  we  should  say 
that  there  was  a  publication.  That  husband  and  wife  are  one 
person,  is  a  mere  fiction,  and  is  not  true  for  all  purposes.  The 
tendency  of  modem  law,  especially  in  California,  is  certainly 
not  to  extend  the  operation  of  the  fiction.  Nor  do  we  see  any 
reason  why  it  should  be  extended,  at  least  in  the  present  direc- 
tion. The  reputation  of  a  woman  can  certainly  be  injured  by 
slanderous  communications  to  her  female  friends;  and  thefitct 
that  the  communication  came  through  a  husband,  would  not 
ordinarily  deprive  it  of  its  injurious  effect  Furthermore,  if 
husband  and  wife  are  one  person  to  the  extent  that  a  commu- 
nication from  the  husband  to  the  wife,  concerning  a  third 
person  is  not  published,  it  would  seem  to  follow  that  a  com- 
munication from  a  third  person  to  one  of  the  spouses  concern- 
ing the  other,  would  not  be  a  communication  concerning  a 
third  person,  so  as  to  constitute  a  slander.  But  the  contrary 
has  been  decided.  A  communication  to  one  of  the  spouses 
concerning  the  other  may  be  slander :  Wenman  v.  Ask  (1853), 
13  C  B.  836;  Schenck  v.  Schenck  {\Z^'^^  20  N.  J.  L.  208; 
Odgers  on  Lib.  8c  Sland.  ^152,  ^153.  That  the  result  is  the  same 
in  each  case,  is  stated  by  Townshend,  who  says:  "The  hus- 
l>and  or  wife  of  the  author  or  publisher,  or  the  husband  or  wife 
of  him,  or  whose  afiairs  the  slander  concerns,  is  regarded  as  a 
third  person :  '*  Townshend  on  Lib.  8c  Sland.  §  95.  We  think, 
therefore,  that  a  communication  from  a  husband  to  his  wife 
may  constitute  a  publication. 

2.  It  is  contended  that  there  was  no  evidence  that  the  wife 
heard  or  ui^derstood  the  words  uttered.  The  words  imputed 
to  the  plaintiff  perjury  and  a  want  of  chastity,  and  hence  were 
slanderous  per  se.  They  were  not  ambiguous,  and  were  spoken 
of  the  plaintiff,  and  could  not  have  referred  to  any  other  per- 
son. This  being  the  case,  the  only  possible  point  that  can  be 
made  in  this  regard  is  that  there  is  no  proof  that  the  wife  heard 
or  understood  the  words  at  all.  It  is  certainly  true  that  the 
slanderous  words  must  be  heard  and  understood.  And  it  may 
be  conceded  that  the  burden  is  on  the  plaintiff  to  prove  the 
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hearing  and  understanding.  But  where  a  man  converses  with 
his  wife  in  a  room  in  such  a  tone  of  voice  that  he  can  be  heard 
and  understood  by  a  person  outside  of  the  room,  it  is  hardly 
possible  that  the  wife  did  not  hear  and  understand  him.  If  the 
wife  was  deaf,  or  did  not  understand  the  language,  or  any  other 
peculiar  circumstance  existed  to  prevent  what  would  be  the 
ordinary  result,  we  think  the  defendant  should  have  proved  it. 
What  was  proved  was  sufficient  to  overcome  the  burden  we 
have  assumed  to  be  on  the  plaintiff  in  the  first  instance. 

3.  It  is  urged  that  the  communication  was  privileged.  The 
Code  provides  that  a  privileged  communication  is  one  made 
'^in  a  communication,  without  malice,  to  a  person  interested 
therein,  by  one  who  is  also  interested,  or  by  one  who  stands  in 
such  a  relation  to  the  person  interested  as  to  afford  a  reason- 
able ground  for  supposing  the  motive  for  the  communication 
innocent,  or  who  is  requested  by  the  person  interested  to  give 
the  information.''  Civil  Code,  §  47.  It  is  clear  from  the  above 
that,  if  there  be  malice,  the  communication  cannot  be  privileged, 
and  the  question  of  the  existence  of  malice  is  one  for  the  jury. 
In  this  case  the  jury  was  instructed  that,  if  no  malice  was 
shown,  the  communication  was  privileged.  It  must  be  assumed 
from  their  verdict,  therefore,  that  they  believed  that  there  was 
malice;  and,  although  malice  is  not  to  be  inferred  from  the 
mere  &ct  of  the  publication  (Id.  §  48),  we  cannot  say  from  the 
record  that  tlie  jury  was  not  justified  in  finding  the  existence 
of  malice.  The  circumstances  were  such  as  to  negative  the 
theory  that  the  communication  was  for  justifiable  purposes. 
At  the  time  it  was  made,  the  defendant  was  on  bad  terms  with 
his  wife.  A  suit  for  the  annulment  of  the  marriage  was  then 
pending.  The  plaintifT  was  an  acquaintance  of  the  wife,  and 
had  come,  at  the  wife's  request,  to  give  the  protection  of  her 
presence  against  any  outbreak  on  the  part  of  the  husband. 
She  had  testified  on  behalf  of  the  wife  in  the  suit  above  men- 
tioned The  charge  of  perjury  was  probably  made  by  the 
husband  with  reference  to  this  testimony,  and  the  inference  is 
strong  that  it  was  resentment  on  his  part  at  her  testifying  on 
the  part  of  the  wife,  and  not  solicitude  for  the  welfare  of  his 
Cunily,  that  caused  him  to  utter  the  slander.  This  inference 
is  not  weakened  by  the  circumstance  that  the  interview  be- 
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tween  the  defendant  and  .his  wife  was  a  stormy  one;  that  he 
"  became  so  excited  "  that  he  called  his  wife  a  liar ;  that  the 
communication  with  reference  to  plaintiff  was  coarse  and 
brutal  in  its  nature;  and  that  "bespoke  in  an  angry  tone.'* 
Taking  everything  together,  we  think  there  was  evidence  from 
which  the  jury  could  infer  malice.  Hence  the  communication 
was  not  privileged. 

4.  It  is  claimed  that  there  was  an  irregularity  of  counsel  for 
the  plaintiff  in  the  argument  to  the  jury.  During  the  trial  the 
plaintiff  called  the  defendant's  wife  to  the  stand,  and  afler  she 
had  been  sworn,  and  testified  that  she  was  his  wife,  the  defend- 
ant's counsel  objected  to  any  further  testimony  from  her,  on 
the  ground  that  the  consent  of  the  defendant  to  her  being  a 
witness  had  not  been  obtained.  There  was  no  ruling  upon  the 
point.  The  plaintiff  withdrew  the  witness,  and  she  was  not 
subsequently  recalled  by  either  party.  This  left  a  direct  con- 
flict between  the  plaintiff  and  the  defendant  as  to  whether  the 
slanderous  words  were  uttered.  The  plaintiff  affirmed  the 
fact,  and  the  defendant  positively  denied  it  During  the  argu- 
ment the  plaintiff's  counsel  began  by  referring  to  the  objection 
which  had  been  made  to  the  wife's  testifying,  and  was  proceed- 
ing to  argue  from  it  that  an  inference  against  the  truth  of  the 
testimony  of  the  defendant  should  be  drawn.  The  counsel  for 
the  defendant  objected  to  this  line  of  argument;  but  the  Court 
overruled  the  objection,  and  the  counsel  for  the  plaintiff  pro- 
ceeded with  his  argument,  dwelling  mainly  upon  the  failure  of 
the  defendant  to  call  his  wife  as  a  witness.  We  think  the  ac- 
tion of  the  Court  was  proper.  Where  it  is  in  the  power  of  a 
party  to  call  a  witness  who  can  corroborate  or  disprove  his 
statenients,  his  failure  to  call  such  a  witness  is  a  legitimate  sub> 
ject  of  comment  to  the  jury.  Such  a  case  falls  within  the 
scope  of  subdivision  6  of  section  2061  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  evidence  is  to  be  estimated 
not  only  by  its  own  intrinsic  weight,  but  also  according  to  the 
evidence  which  it  is  in  the  power  of  one  side  to  produce,  and 
of  the  other  side  to  contradict"  See,  also,  Grtiy  v.  Burk 
(1857),  19  Tex.  228.  The  non-production  of  evidence  in  such 
case  is  a  circumstance  from  which  the  jury  may  draw  an  infer- 
ence of  &ct.     If  this  is  so,  it  is  permissible  to  counsel  to  ask 
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them  to  draw  such  inference ;  and  it  is  a  matter  of  every-day 
occurrence  for  counsel  to  make  such  arguments.  The  case  is 
not  similar  to  that  of  a  person  accused  of  crime ;  for  the  statute 
expressly  provides,  with  reference  to  cases  where  the  prisoner 
does  not  testify,  that  "  his  neglect  or  refusal  to  be  a  witness 
cannot  in  any  manner  prejudice  him,  nor  be  used  against  him 
on  the  trial  or  other  proceeding :"  Pen.  Code,  §1323.  Now, 
in  the  present  case,  the  wife  was  perfectly  competent  to  be  a 
witness  if  the  defendant  had  consented.  The  slanderous  words 
having  been  alleged  to  have  been  spoken  to  her,  she  could 
have  corroborated  or  disproved  his  statements ;  and  the  cir- 
cumstances excluded  any  idea  that  the  communication  was  in 
bet  confidential.  He  exercised  much  ingenuity  to  avoid  ad- 
mitting that  she  was  his  wife.  His  failure  to  consent  was  the 
sole  reason  she  could  not  testify ;  and  under  the  circumstances 
we  think  that  the  case  falls  within  the  rule  above  stated,  and 
that  the  failure  to  five  his  consent  was  a  subject  of  comment 
to  the  jury.  It  is  to  be  observed  that  there  was  no  ruling  of 
the  Court  upon  the  admissibility  of  the  testimony,  the  witness 
having  been  withdrawn  before  a  ruling  was  made;  and  there 
was  no  attempt  to  argue  against  the  justice  of  the  law,  or  to 
induce  the  jury  to  disregard  the  law,  and  it  is  therefore  unnec- 
essary to  express  an  opinion  as  to  what  would  have  been  the 
result,  had  such  circumstance  existed.  Moreover,  we  are  not 
to  be  understood  as  saying  that  in  every  case  in  which  a  party 
fiiils  to  produce  a  witness,  such  failure  may  be  commented  on 
to  the  jury.  The  &ct  sought  to  be  mferred  may  not  be  an 
issue  in  the  case,  {Fletchers.  State  (1874),  49  Ind.  124),  or 
may  not  be  proper  for  the  consideration  of  the  jury:  Rudolph 
\,  Landwerlen  (1883),  92  Id.  34.  The  whole  subject  of  the 
latitude  to  be  allowed  counsel  in  argument,  rests  very  much 
in  the  discretion  of  the  trial  court,  and  an  exercise  of  such 
discretion  should  not  be  disturbed,  except  in  a  clear  case.  The 
other  points  do  not  require  special  notice.  We  do  not  see  any 
contradiction  in  the  instructions.  The  charge  of  the  Court 
seems  to  have  correctly  presented  the  case  to  the  jury.  We 
think  that  the  defendant  had  a  fair  trial,  and  we  therefore  ad- 
vise that  the  judgment  and  order  appealed  from  be  affirmed. 
We  concur :  Belcher,  C.  C;  Foote,  C. 
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Per  Curiam.  For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  (concurring.)  I  concur  in  the  judgment; 
but  I  am  not  prepared  to  say  that  there  would  have  been  a 
publication,  if,  at  the  time  the  slanderous  words  were  spoken 
by  defendant  to  his  wife,  he  had  been  living  with  her  in  the 
friendly  and  confidential  relation  which  usually  exists  between 
husband  and  wife. 


Except  in  an  early  case  in  New 
York,  in  a  city  court,  where  it  was  said 
that  the  delivery  of  a  libel  by  the  au- 
thor to  his  wife  is  privileged,  (  Trttm- 
huli  V.  Cibbom  (1818),  3  City  H.  Rec. 
(N.  Y.)  97),  the  main  question  in  the 
principal  case  has  not  heretofore  arisen 
in  our  courts.  Mr.  Odgers  states  that  it 
has  never  arisen  in  England,  *'  proba- 
bly because  in  every  such  case  there 
has  been  an  immediate  and  undoubted 
publication  of  the  same  slander  or  an  ex- 
aggerated version  thereof  by  the  wife 
to  some  third  person,  for  which  the 
husband  would  be  equally  answerable 
in  damages  and  which  would  be  easier 
to  prove  ;*'  adding  that,  in  hb  opinion, 
such  a  communication  would  enjoy  the 
same  privilege  as  that  which  is  supposed 
to  attach  to  matters  divulged  by  a 
Roman  Catholic  to  his  priest,  under  the 
seal  of  confession :  Odgers  on  Libel  and 
Slander ^  1 53.  But  the  Supreme  Court 
of  California,  in  the  principal  caie, 
takes  a  different  view ;  9.  c,  28  Ambki- 
CAN  Law  Register,  125;  and  this 
opinion  is  somewhat  strengthened  by  a 
decision  of  the  Supreme  Court  of  North 
Carolina,  in  a  case  decided  in  the  same 
month. 

This  was  a  prosecution  for  criminal 
slander  under  the  North  Carolina  code, 
for  charging  a  woman  with  inconti- 
nency.  The  words  were  spoken  to  the 
prosecuting  witness,  the  defendant*s 
wife  being  a  short  distance  away.  On 
the  trial,  the  defendant's  counsel  asked 
for  an  acquittal,  00  the  ground  that  the 


«* legal  entity"  of  the  wife  being 
merged,  ''husband  and  wife  are  one 
person,"  and,  therefore,  words  spoken 
by  the  husband  in  the  presence  of  the 
wife  are  protected;  and  ''assuming 
that  the  supposed  defamatory  words 
were  spoken  in  the  hearing  of  a  third 
penon,"  the  wife  is  not  such  a  person, 
within  the  meaning  of  the  law ;  and  if 
she  were  such  a  third  pemot  the  iaet 
that  she  was  "  a  short  distance  ofi^"  is 
not  sufficient  to  prove  that  she  heard  the 
defamatory  words.  The  Court  over- 
ruled the  objection ;  and,  on  appeal,  its 
ruling  was  sustained,  Davis,  J.,  saying: 
"  We  are  unable  to  see  the  force  of  this 
objection.  The  words  spoken  were  not 
of  a  gentle  and  confidential  character 
between  husband  and  wife,  but  spoken 
in  a  loud  tone,  which  could  have  been 
heard  a  long  way  off;  and,  besides,  it 
appears  from  the  testimony  in  behalf  of 
the  defendant,  that  a  negro  woman  was 
near,  and  that  the  witness,  John  Lytle, 
was  in  hearing,  though  he  testified  that 
the  language  used  by  the  defendant  was 
different  from  that  charged  by  the  pros- 
ecutrix :*'  State  v.  Shoemaker  S.  Ct. 
N.  C,  Dec.  18,  1888.  28  AmaiCAN 
Law  Register,  190. 

Defamatory  words  are  not  actionable 
until  they  are  published,  and  by  publi- 
cation is  meant  the  putting  of  the 
slander  before  one  or  more  persons 
other  than  the  plaintiff.  To  slander  a 
person  to  his  face,  is  not  actionable,  un- 
less some  one  overhears  it ;  nor  is  it,  to 
send  an  enclosed  letter,  containing  de- 
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r,  to  the  plaintiiT :  Coolcy 
QoToftSy  193 ;  Lyle  v.  Ctoiom  (1804),  I 
CaL  (N.  Y.)  581 ;  Spaiii  v.  Pmind- 
simu  (1882),  87  Ind.  522 ;  McltUosk  ▼. 
MmiJUrfy  (1848%  9  B.  Mon.  (Ky.)  119; 
Brtderiek  t.  Jam£s  (1871),  3  Ddy 
(N.  y.)  481 ;  Desmoml  ▼.  Brown 
(1^71)9  S3  Iowa,  13.  AlUer,  where 
one  U  profecnted  crtminmlly  and  not 
sued:  SiaU  ▼.  Avery  (1828),  7  Conn. 
266.  A  proprietor  of  a  newspaper 
cannot  be  found  to  have  published  a 
lifacly  unless  it  is  proved  to  have  been 
read,  aa  well  as  printed  and  sold: 
Pracoti  T.  Tmsey  (1884),  5o  N.  Y. 
Super.  O.  12. 

But  to  constitute  a  publication  the 
libel  need  not  be  made  known  to  the 
public  generally ;  it  is  sufficient  if  it  be 
flsade  known  to  a  single  third  person  : 
Admtms  T.  Lawsm  (1867),  17  Grat. 
(Va.)  250. 

To  sboQt  defamatory  words  where  no 
one  can  hear  them,  is  not  a  publication 
of  them;  but  if  any  one  is  within  hear- 
ing, it  is  DO  defence  that  the  defendant 
did  not  intend  them  to  be  heard  by  the 
penoo:  Skipkitdy.  IVhiiaker  (l%^s\ 
L.  R.  10  C.  P.  502.  Nor  is  it  a  publi- 
cation to  speak  them  to  the  person  de- 
tuned, eren  though  the  place  is  a  pub- 
lic one,  if  no  other  person  hears  them : 

SkegUiv.  VanDeusen  (1%S9\  13  Gray 
(Mass.)  304.  It  is  no  publication  of  a 
slander  to  speak  it  in  a  foreign  language, 
which  ao  one  present  understands: 
Kietu  T.  Bttff  (1855),  I  Iowa  482. 
To  prove  the  publication  of  a  libel  written 
in  German,  k  must  be  shown  that  it  was 
read  by  some  one  other  than  the  plain- 
tiff who  understood  German :  Alielenx 
V.  Qmasd^rf  (1886),  68  Iowa  726 ; 
JC.  r.  /r.  (1866),  20  Wis.  239.  But 
diis  does  not  apply  to  a  libel  printed  in 
a  fcfeign  language :  Palmer  v.  Harris 
(1869),  60  Pa.  156. 

The  publication  must  be  made  by 
the  defendant.  If  the  party  to  wiiom 
the  slanderous  words  are  spoken,  or  the 


written  libel  is  sent,  being  the  one  de- 
famed, gives  it  to  the  world,  the  de- 
fendant is  not  responsible :  FonviUe  v. 
M'Nease  (1838),  Dudl.  (S.  C)  303. 
But  the  words  are  actionable,  although 
spoken  when  no  one  else  is  present,  to 
one  who  knows  them  to  be  false  and 
who  does  not  repeat  them  until  after 
action  is  brought:  Afarble  r.  CAapin 
(1882),  132  Mass.  225.  And  an  in- 
junction of  secrecy  by  the  defendant  lo 
witness,  is  no  defence  :  McGawan  v. 
Mani/ee ( 1828). 7  T.  B.  Mon.  (Ky.)  314. 

To  have  a  libelous  writing  in  one*» 
posseision  is  no  publication :  Odgers, 
^152 ;  neither  u  it  to  post  up  a  libelous 
placard,  if  it  is  taken  down  before  any 
one  sees  it :  Odgers,  *I53.  A  defama- 
tory writing  is  no  libel,  so  long  as  it 
remains  in  the  possession  of  the  com- 
poser and  is  seen  by  no  one  else ;  but 
if  he  keeps  such  a  paper  in  hu  posses- 
sion, he  must  at  his  peril  see  that  it 
does  not  fall  into  the  hands  of  others ; 
if  it  does,  the  publication  is  in  law  at- 
tributable lo  him  as  the  party  who  orig- 
inated the  wrong  and  was  the  means  of 
its  becoming  injurious :  Gx>ley  on  Tofts, 
281.  But  Mr.  Odgers  says  (page  152): 
*'  If  I  compose  or  copy  a  liliel  and  keep 
the  manuscript  in  my  study,  intending 
to  show  it  to  no  one,  and  it  is  stolen  by 
a  burglar  and  published  by  him,  it  is 
submitted  (hat  there  is  no  publication 
by  me,  either  in  civil  or  criminal  pro- 
ceedings. But  it  would  be  a  publica- 
tion by  me,  if  through  any  default  of 
mine  it  got  abroad,  whether  through 
my  negligence  or  folly,"  citing  IVeir  v. 
Hoss  (1844),  6  Ala.  881,  which  seems 
to  hold  that  a  publication  without  the 
author's  consent,  b  no  publicatk>n  as  to 
him. 

It  is  a  publication  to  deliver  it  to  a 
person  who  would  necessarily  read  it, 
even  though  it  is  not  proved  that  in  the 
particular  case,  he  did  read  it ;  as  de- 
livering a  newspaper  to  a  revenue  com- 
missioner to  stamp  it :  A*,  v.  AmphlH 
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(1825),  4  B.  &  C.  35 ;  or  m  raannscript 
to  ft  printer :  Baldwin  v.  Eiphinsiom 
(«775)f  2  \V.  Bl.  1037;  Trumbnii  y. 
GMoHs  (1818).  3  City  H.  Rec.  (N.  Y.) 
97 ;  or  to  send  a  libel  by  telegraph : 
mkii/Uldy.  R.  Co.  (1858),  E.  B.  &  E. 
115;  mUiams^M  v.  />/rr  (1874),  L. 
R.  9  C.  P.  393;  or  by  postal  card: 
Rohinsom  t.  Janes  (1879),  4  L.  R.  Ir. 
391.  Where  A.,  l^  mistake,  directed 
and  posted  a  libel  on  B.  to  B*ft  em- 
ployer, instead  of  to  B.,  this  was  held  a 
publication:  /•ox  v.  Broderick  (1864), 
14  Ir.  C.  L.  453.  So  where  A.  wrote 
a  libeloat  letter  to  B.,  bat  showed 
it  to  C.  before  posting  it :  Snyder  v. 
Andrews  (1849).  6  Barb.  (N.  Y.)  43; 
M' Combs  V.  TuUU  (1840),  5  Blackf. 
(Ind.)  431.  So,  where  the  defendant 
knew  that  the  plaintiA's  letters  were 
always  opened  by  his  clerk  in  the  morn- 
ing and  sent  a  libelous  letter  addressed 
to  the  plaintiflf,  which  was  opened  and 
read  by  the  plaintiiTs  clerk,  lawfiilly 
and  in  the  usual  course  of  business,  this 
was  held  a  publication  by  the  defendant 
to  the  plaintiflf's  clerk :  Delacroix  t. 
TkevtHot  (181 7),  2  Stark.  56.  So, 
where  the  defendant,  before  posting  the 
letter  to  the  plaintiff,  had  it  copied,  this 
was  held  a  publication  to  his  own  clerk 
who  copied  it :  Kecne  v.  Rujf  (1855), 
I  lowi  482.  \Vhere,  however,  though 
a  third  person  may  have  had  an  oppor- 
tunity of  reading  the  libel,  if  he  actually 
did  not,  it  is  no  publication :  Odgers, 
*I53.  It  is  no  publication  by  one  who 
picks  up  and  delivers  a  sealed  letter, 
the  contents  of  which  are  unknown  to 
him:  Fomville  v.  APNease  (1838), 
Dudl.  (S.  C.)  303.  So,  where  a  person 
wrote  a  letter  and  gave  it  to  another 
to  deliver  folded,  but  not  sealed,  and 
the  messenger  delivered  it  to  the  plain- 
tiff without  reading  it,  it  was  held  no 
publication:  Ckutierbuck  v.  Chaffers 
(1816),  I  Stark.  382;  Day  v.  Bream 
(1837),  2  Moo.  &  R.  54.  A  communi- 
cation of  a  slander  on  a  man  to  his 


wife,  is  a  publicatbii :  Wentman  v.  Ask 
(»853),  13  C.  B.  836;  or  to  any  mem- 
ber of  his  family :  Afiiler  v.  Joktuam 
(1875),  79  111.  58.  It  is  a  publicatioB 
to  give  it  to  the  agent  of  the  plaintxIT: 
Brunswick  t.  //tfnw/r(l849),  14  Q-  B. 
185.  As  soon  as  the  maovscript  of  a 
libel  has  passed  oat  of  the  defendant's 
possession  and  control,  it  is  pobUshed 
as  to  hioL  Thus  a  letter  b  published 
as  soon  as  posted,  and  in  the  plaee 
where  it  is  posted,  if  it  is  ever  opened 
anywhere,  by  any  third  petion :  iVetrd 
T.  Smiik  (1814),  6  Binn.  (Pk.)  749; 
Clegg  v.  Lafer  (1833),  3  Moa  ft 
Sc.  727;  tVarren  v.  9Varrm  (1834), 
I  C.  M.  &  R.  250;  Ski^  T.  rod- 
kwmter  (1836),  7  C.  &  P.  68a 

The  publication  of  a  libel  is  fofi- 
ciently  proved  when  it  appears  that  a 
letter  in  the  handwriting  of  the  defen- 
dant, containing  the  libel,  was  fooad  la 
the  house  of  a  neighbor  of  the  pcnoQ 
libeled,  and  by  such  neighbor  and  a 
third  person  opened  and  read:  Swittkdlt 
T.  State  (1831),  2  Yerg.  (Tenn.)  581; 
A  letter  stating  that  the  writer  had  heatd 
of  a  slanderous  report,  is  admissible  in 
evidence  to  prove  the  drcalation  of  the 
report,  and  may  be  read  for  that  par- 
pose,  the  handwriting  of  the  penon 
being  proved ;  but  it  is  not  admissible 
to  prove  that  the  defendant  had  propn- 
gated  the  report :  Sckwartw  r.  Hkomat 
(I795)>  2  Wash.  (Va.)  167.  Evidence 
that  a  newspaper  came  from  the  defen- 
dant's office  and  was  one  copy  of  an 
edition  of  the  same  date,  is  proof  of 
publication :  State  v.  JeandeU  (l9$^,  5 
Harr.  (Del.)  475. 

Distributing  newspapers  containing 
libelous  matter  and  receiving  money 
for  them  by  an  agent,  is  soffident  evi- 
dence of  publication:  Bes^mkHem  r. 
Davis  (1 801),  3  Yeatea  (Pk.)  laS. 
Where  a  witness  swore  that  he  waa  n 
printer,  and  had  been  in  the  office  oC 
the  defendant  where  a  certain  paper 
was  printed,  and  saw  it  printed  thera^ 
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and  the  paper  produced  by  the  plaint ifl* 
was,  he  believed,  printed  with  the  types 
VMd  in  the  defendant**  office,  it  wai 
held /r/fl)My^W>  evidence  of  the  publi- 
catioa  by  the  defendant :  Soutkwick  v. 
Sievau  (181 3),  10  Johns.  (N.  Y.)  443. 
So,  where  the  libel  was  published  in  a 
newspaper  printed  in  another  State,  but 
which  osually  circulated  in  a  particular 
county  in  Massachusetts,  and  the  num- 
ber cootaioing  the  libel  was  actually 
Tcceived  and  circulated  in  the  given 
county,  this  was  held  conclusive  evi- 
dence of  a  publication  within  the  coun- 
ty:  Commonwealih v. Blanding[\%2t^^ 
3  Pick.  (Mass.)  304. 

The  entry  of  the  resolution  of  ex- 
communication from  membership  in  a 
church  on  the  minute  Look  of  the  ses- 
sion, and  the  exhibition  of  it  to  the 
members  for  their  signatures,  does  not 
constitute  a  publication:  Landis  v. 
Camp^U  (1883),  79  Mo.  433.  Where, 
pending  prosecution  of  a  criminal  charge 
against  A.,  defendant  wrote  to  A.'s 
father,  stating  that  he  was  reliably  in- 
formed that  the  prosecuting  attorney  had 
been  bribed  to  release  A.  on  considera- 
tion of  the  father  employing, him  on  a 
contingent  fee  in  a  suit  against  defen- 
dant, this  was  held  a  sufficient  publica- 
tion:   Young  v.  CUgg  (1883),  93  Ind. 

371. 
Where  the  only  publication  is  one 

brought  about  by  the  plaintiff's  own 
act,  it  has  been  held  that  this  is  not  suf- 
ficient to  give  the  right  of  action ;  on 
the  principle  of  the  maxim,  volenti  non 
Jit  injurin.  Damages  cannot  be  recov- 
ered for  the  repetition  of  slanderous 
words  spoken  by  another,  whether  true 
or  £dse,  when  such  words  were  repeated 
by  the  defendant,  at  the  request  of  the 
plaintiff:  Haynes  ▼.  Leland  (1848),  29 
Me.  233;  Suiton  v.  5mfV>l  (1850),  1 3 
Mo.  120;  King  V.  Waring  (1808),  5 
£sp.  13;  Smith  V.  Wood  (l8l2),  3 
^^««nP'  Z^Z\  f^orr  v.  /o//y  (1834),  6 
C  &  P.  497 ;   Weatkertton  v.  Hawkins 


(1786),  I  T.  R.  no;  Hofwoody,  Tkpm 
(i849),8 C.  B.  291;  Fonvilley.  AVNeasi 
(1838),  Dudl.  (S.  C)  303;  Noit  V. 
Stoddard {\^l),  38Vt.  25;  Heller  y. 
Howard  (1882),  II  Bradw.  (111.)  554. 
Contra  f  Duke  of  Brunrwicky.  Harmer 
(1849),  U  QB.  185  ;  which  holds  that 
where  the  words  have  been  previously 
uttered,  suit  may  be  brought  on  a  repe- 
tition sought  by  plaintiff.  And  in  Grif- 
fiths V.  Lewii  (1845),  7  Q-  B.  60,  Lord 
Denman.  C.  J.,  said :  **  Injurious  words 
having  been  uttered  by  the  defendant 
respecting  the  plaintiff,  the  plaintiff  was 
bound  to  make  inquiry  on  the  subject 
When  she  did  so,  instead  of  any  satis- 
faction from  the  defendant,  she  gets  only 
a  repetition  of  the  slander.  The  real 
question  comes  to  this,  does  the  utter- 
ance of  slander  once,  give  the  privilege 
to  the  slanderer  to  utter  it  again,  when- 
ever he  is  asked  for  an  explination  ?  It 
is  the  constant  course  when  a  person 
hears  that  he  has  been  calumniated,  to 
go  with  a  witness  to  the  party  who  he 
is  informed  has  uttered  the  injurious 
words  and  say,  "  Do  you  mean,  in  the 
presence  of  witnesses,  to  persist  in  the 
charge  you  have  made?"  And  it  is 
never  wise  to  bring  an  action  for  slan- 
der, unless  some  such  courte  has  been 
taken.  But  it  never  has  been  supposed 
that  the  persisting  and  repeating  the 
calumny  in  answer  to  such  a  question, 
which  is  an  aggravation  of  the  slander, 
can  be  a  privileged  communication; 
and  in  none  of  the  cases  cited  has  it 
ever  been  so  decided."  Where,  within 
six  months  before  suit  brought,  the  de- 
fendant said  concerning  the  words 
alleged  to  be  actionable,  but  which  were 
barred  by  the  statute,  "  I  never  denied 
what  I  have  said  and  I  will  stand  up  to 
it,"  this  was  held  not  a  repetition  of 
what  he  had  previously  said,  and  that 
an  action  could  not  be  sustained  thereon : 
Fox  V.  Wilson  (1856),  3  Jones  (N.  C.) 
485.  So,  where  the  plaintiff,  after  re- 
ceinng  a  libelous  letter  from  the  defen- 
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dant,  MDt  for  m  friend  of  his  and  alio 
for  die  defendant,  and  then  icpealed 
the  contents  of  the  letter  in  their  pres- 
ence, and  asked  the  defendant  if  he 
wrote  that  letter,  the  defendant,  in  the 
presence  of  the  plaintiff's  friend,  ad- 
mitted that  he  had  written  it,  this  was 
held  no  pnblicatioo  bj  the  defendant 
to  the  plaintiff's  friend:  FomviiU  v. 
A/'iVM//(i838),  DudL  (S.  C.)  J03. 

llie  testimony  given  by  a  witness  00 
a  trial,  in  which  he  acknowledged  the 
uttering  of  certain  words  to  be  slander- 
ous, cannot  be  proved  as  an  admission, 
in  a  subsequent  action  for  slander 
brought  against  him :  Oskom  r,  Ftrsket 
(1 87 1),  22  Mich.  209. 

Proof  that  the  words  were  spoken  to 
plaintiff,  or  in  his  presence,  need  not  be 
made ;  it  suffices  to  show  that  they  were 
spoken  to  a  different  person :  Ware  v. 
Cartlidge  (1854),  24  Ala.  622.  Wliere 
a  letter  containing  a  lil)e1  is  sent  sealed, 
and  the  writer  subsequently  states  in  the 
presence  of  witnesses  that  he  had  got  a 
certain  perKm  to  write  it  for  him,  and 
that  he  had  signed  his  name  to  it  and 
kept  a  copy,  and  also  states  what  the 
contents  were,  but  does  not  produce  the 
copy,  this  is  a  sufficient  publicatfen: 
Adawu  T.  LavnoH  (1867),  1 7  Grat 
(Va.)  250. 

The  moral  or  intellectual  character  of 
the  person  in  whose  hearing  the  slander 
is  uttered,  is  irrelevant :  Sheffill  v.  Van 
Deusen  (1859),  13  Gray  (Mass.)  504. 

John  D.  Lawson. 

Sad  FnMdtco,  Cal. 


Commnnicalioiis  to  attomeys-al-Uw 
physicians  and  deigymcn  are  oAeo 
privileged,  when  made  fai  the  oooiae  of 
a  specific  retainer  or  coofesKon:  see 
Leading  Article,  January,  1889  (xxviii 
A.  L.  R.  I),  and  State  Statutes  (Id.  16- 

Comnmnications  to  a  praecntlDg  si- 
tomey  by  a  person  enquirinf  whether 
the  facts  communicated  make  out  a  case 
of  larceny  for  a  criminal  proaecutwii,  are 
absolutely  privileged :  Vtgiti  v.  GrmmM^ 
no  U.  S.  311  (abstraa  of  same  case^ 
xxiii.  A.  L.  Reg.  273). 

So,  communications  to  a  body  of  dtr- 
lens,  respecting  the  character  of  a 
nominee  for  judicial  office,  are  priri- 
leged,  unless  there  is  actual  malice: 
Briggs  V.  Garrett^  xxv.  A.  L.  R.  493; 
Spier mg  v.  Andrae^  xviii.  Id.  1 86; 
though,  if  false,  and  published  in  a 
newspaper,  the  editor  cannot  invoke  the 
privilege :  Bronson  v.  Bruce^  xxv.  Id. 
509,  and  note. 

Communications  made  during  an  in- 
terview, sought  by  the  accused  and  his 
friend,  with  the  defendant,  are  privi- 
leged :  Billings  v.  Fairhankt^  xxliL  A. 
L.  Reg.  549. 

There  is  no  privilege  attached  to 
slanderous  words  spoken  privately  t» 
one  who  knows  them  to  be  false  and 
does  not  repeat  them  until  after  the 
action  is  brought :  MarMe  v.  Ckepim^ 
xxii.  A.  L.  Reg.  78. 

rrivilege  depends  upon  public  policy : 
note  to  Munsier  v.  Lamb^  xxiii.  A.  L» 
Reg.  19-25.  J.  B.  U. 
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SupTifHi  Court  of  Kansas, 
SWITZER  V.  CITY  OF  WELLINGTON. 

A  dtj  ctnaot  be  gwniahced  and  made  liable  to  pay  a  creditor  of  its  eredkor, 
without  esprctt  statutory  provitioii. 

This  ememptioa  is  based  entirely  upon  grounds  of  public  policy,  as  otherwise  the 
nsefiilneas  and  power  of  municipal  corporations,  in  the  dischafge  of  their  functions^ 
would  be  innpaired,  and  the  municipalities  subjected  to  duties,  liabilities  and  ex- 
penditures, merely  to  promote  priTSle  interest  and  convenience. 

The  Kansas  statutes  relating  to  garnishments  and  cities  of  the  second  class,  do 
not  authorize  the  creditor  of  a  municipality's  creditor  to  attach  moneys  due  and 
owing  by  the  municipal  corporation. 

Error  to  the  District  Court  of  Sumner  County. 

Action  against  a  city  to  recover  a  sum  attached  by  garnishee 
process,  under  Section  54^,  c.  81,  Comp.  Laws  of  1879  (page 
706  of  Comp.  Laws  of  1885),  which  provides — 

''That  in  all  perwnal  actions  arising  upon  contract,  before  justices  of  the  peace, 
il  the  plaintiir,  his  agent  or  auomey,  shall  file  with  the  justice,  at  the  time  of  or 
after  the  commencement  of  suit,  an  affidavit  that  he  has  good  reason  to  believe^ 
and  does  believe,  that  any  corporation  or  person  to  be  named,  and  within  the 
county  where  the  action  is  brought,  has  property,  money,  goods,  chattels,  credits, 
and  eflects  in  his  hands,  or  under  his  contract  [control],  belonging  to  the  defen- 
dant, or  that  such  corporation  or  person  is  anywise  indebted  to  the  principal 
defendant  (naming  him),  is  justly  indebted  to  the  plaintiiT  in  a  given  amount  over 
and  above  all  legal  set-off,  and  that  the  plaintiff  has  good  reason  to,  and  does,  be- 
lieve that  be  will  lose  the  same  unless  a  garnishee  summons  issue  to  the  aforesaid 
person,  a  garnishee  summons  shall  be  issued  and  personally  served,  in  the  same 
maimer  as  an  ordinary  summons,  and  firom  the  time  of  such  service  the  garnishee 
shall  stand  liable  to  the  plaintiff  for  all  property,  money,  and  articles  in  his  hands,, 
or  due  from  him  to  the  defendant.'' 

John  M.  Graham  and  Isaac  G.  Reed,  for  the  plaintiff  in  error. 

W.  H.  Staffiebach  and  Latvrence  &  Ferguson,  for  the  defend- 
ant in  error. 

Holt,  C,  November  10,  1888.  On  January  8,  1883,  H. 
Switzer,  the  plaintiff  in  error,  brought  an  action  in  a  justice's 
court  against  James  Cronin,  and  recovered  judgment  by  con- 
fession on  the  1 2th  day  of  January.  At  the  same  time,  he 
served  a  garnishee  process  upon  P.  A.  Wood,  mayor  of  the 
dty  of  Wellington.  Upon  the  22d  of  January,  the  mayor 
answered  under  oath  that  the  city  was  indebted  to  James 
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Cronin  in  the  sum  of  ^5.88.  The  city  fiuling  to  pay  this 
amount,  the  piaintifT  brought  this  action  to  recover  it  Judg- 
ment was  rendered  for  the  defendant  in  the  justice's  court,  and 
the  case  ivas  taken  to  the  Sumner  district  court  on  error, 
where  the  judgment  was  reversed,  and  the  case  held  for  trial 
in  said  court  Upon  trial,  judgment  was  again  rendered  for 
the  defendant 

It  appears  that  the  city  of  Wellington  was  indebted  to 
Cronin,  on  a  contract  for  work  upon  the  streets,  but  it  was 
agreed  in  open  court,  that  the  only  question  sought  to  be  pre* 
sented  here,  should  be  whether  or  not  a  municipal  corporation 
should  be  required  to  answer  as  a  garnishee  in  a  justice's  court 
The  plaintiff  contends  that  Section  54^7,  c.  8 1 ,  Comp.  Laws,  1 879, 
authorizes  such  a  proceeding.     It  is  as  follows :   [as  above.] 

It  is  contended  that  the  phrase  '*  any  corporation  or  person," 
includes  a  city  of  the  second  class ;  that  the  term  **  corpora- 
tion "  is  used  without  limitation,  and  would  embrace  not  only 
private,  but  public  corporations.  We  think  that  the  term 
**  corporation,"  as  used  in  this  section,  has  reference  solely  to 
private  corporations,  organized  for  private  purposes,  and  does 
not  include  municipal  corporations.  Cities  are  a  part  of  the 
government,  and  should  not  be  required  to  become  invohred 
in  litigation  in  which  they  have  no  interest  This  exemption 
from  garnishee  process  is  based  entirely  upon  the  ground  of 
public  policy.  The  reasons  given  by  diflerent  courts  are 
numerous ;  among  others,  that  it  would  impair  the  usefulness 
and  power  of  such  corporations  in  the  discharge  of  their  func- 
tions. It  would  draw  cities  into  litigation,  and  occupy  the 
time  of  their  officers  in  expensive  and  vexatious  suits  in  which 
they  had  no  interest,  and  would  compel  them  to  expend  the 
money  of  the  people  and  the  time  of  their  officials  on  a  matter 
wholly  foreign  to  their  creation.  It  might  impede  public  im- 
provements, and  the  execution  of  contracts  in  which  the  public 
would  be  interested.  In  Merwin  v.  City  of  Chicago  (1867),  45 
III.  133,  the  Court  says :  **  But,  in  our  opinion,  the  city  should 
not  be  subjected  to  this  species  of  litigation,  no  matter  what 
may  be  the  character  of  its  indebtedness.  If  we  hold  it 
must  answer  in  all  cases,  and  the  exemption  from  liability  be 
allowed  to  depend,  in  each  case,  upon  the  character  of  the 
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indebtedness,  we  shall  leave  it  liable  to  a  vast  amount  of  liti* 
gation  in  which  it  has  no  interest,  and  obliged  to  spend  the 
money  of  the  people  and  the  time  of  its  officials  in  the  man- 
agement of  matters  wholly  foreign  to  the  object  of  its  creation. 
A  municipal  corporation  cannot  be  properly  turned  into  an 
instrument  or  agency  for  the  collection  of  private  debts.  It 
exists  simply  for  the  public  welfiire,  and  cannot  be  required  to 
consume  the  time  of  its  officers  or  the  money  in  its  treasury, 
in  defending  suits,  in  order  that  one  private  individual  may  the 
better  collect  a  demand  due  from  another.  A  private  corpora- 
tion must  assume  the  same  duties  and  liabilities  as  private 
individuals,  since  it  is  created  for  private  purposes.  But  a 
municipal  corporation  is  part  of  the  government.  Its  powers 
are  held  as  a  trust  for  the  common  good.  It  should  be  per- 
mitted to  act  only  with  reference  to  that  object,  and  should  not 
be  subjugated  to  duties,  liabilities,  or  expenditures,  merely  to 
promote  private  interest  or  private  convenience."  Wallace  v. 
Lavuyer^i 876),  54 Ind.  501 ;  McDougalv. Hennepin  Co, ( 1 860), 4 
Minn.  184;  I  Dillon  on  Mun.Corp.,§  100;  State  \.Eberly{\%%2\ 
12  Neb.  6c6;  Hawthorn  v.  City  of  St,  Louis{iS47),  11  Mo.  59; 
£rie  v.  Knapp  (1857),  29  Pa.  173;  May  or ^  etc,^  v.  Rowland 
<i855),  26  Ala.  498;  Mayor  of  Baltimore  v.  Root  (1855),  8  Md. 
95;  Bumham  v.  City  of  Fond  du  Lac  (1862),  15  Wis.  193; 
Buffham  v.  City  of  Racine  (1870),  26  Id.  449;  Schoot-Dist.  v. 
Gage  (1878),  39  Mich.  484;  McLellen  v.  Young  (xij^)^  54  Ga. 
399;  Drake  on  Attachm.  §  516;  2  Wade  on  Attachm.  §§  345, 
419;  Waples  on  Attachm.  &  Garn.  236  et  seq.  See,  also, 
McCubbin  v.  Atckinson  (1873),  12  Kan.  166,  and  notes  of  re- 
porter on  pages  169-70.  The  authorities  are  not  entirely 
uniform.  Contra:  City  of  Newark  v.  Funk{\i6^^  15  Ohio 
St  462,  in  which  the  court  held  that  a  municipal  corporation 
could  be  garnisheed.  The  statute  of  Ohio  provides  that  any 
claims  or  choses  in  action,  due  or  to  become  due  to  the  judg- 
ment debtor,  and  all  money,  goods  and  effects,  which  he  may 
have  in  the  hands  of  any  person,  body  politic  or  corporate, 
may  be  made  subject  to  the  payment  of  a  judgment:  Rev. 
Stat  Ohio,  cd.  1884,  §5464.  Also,  Wilson  v.  Lewis  (1872),  10 
R.  I.  285  ;  Bray  v.  Town  of  Wcdlingford  (1850),  20  Conn.  416 ; 
Adams  w,  Tyler  (1876),  121  Mass.  380. 
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Plaintiff  contends,  if  this  were  the  ordinary  and  bit  inter- 
pretation of  section  54^1,  the  defendant  has  waived  it  by  die 
answer  of  the  mayor  to  the  gambhee  process ;  and  cites  Ciaff 
V.  Walker  {ii6li\  25  Iowa  315.  That  authority  is  not  appli- 
cable in  this  case.  That  action  was  brought  against  a  school 
district,  and  the  district  admitted  an  indebtedness  for  a  part  of 
the  amount  claimed,  and  denied  its  indebtedness  for  any 
greater  sum.  A  trial  was  had,  and  verdict  set  aside;  and, 
after  the  evidence  was  all  introduced  in  the  second  trial,  the 
Court  was  asked  to  instruct  the  jury  that  a  municipal  corpora- 
tion could  not  be  garnisheed,  and  therefore  was  not  liable.  In 
the  [present]  action  of  Switser  v.  Cronin^  the  mayor,  in  re- 
sponse  to  garnishee  summons,  answered  simply  that  the  city 
was  owing  Cronin  ^45.88.  When  this  action  was  brought 
against  the  city,  it  denied  its  liability  at  once,  and  has  contested 
this  action,  on  the  ground  that,  being  a  municipal  corporation,, 
it  was  not  answerable  to  Switzer  for  any  amount  it  might  be 
owing  Cronin.  The  plaintiff  calls  our  attention  to  section  102,. 
c.  18,  Comp.  Laws,  relating  to  cities  of  the  first  class,  which> 
is :  *'  Lands,  houses,  moneys,  debts  due  the  city,  and  property,, 
and  assets  of  every  description  belonging  to  any  city  under 
this  act,  shall  be  exempt  from  taxation,  execution,  and  sale,, 
and  such  cities  shall  not  be  required  to  answer  as  garnishee  in 
any  action."  And  also  to  section  104,  c.  19,  relating  to  cities- 
of  the  second  class,  as  follows :  "All  lands,  houses,  moneys,, 
debts  due  the  city,  and  property  and  assets  of  every  descrip- 
tion, belonging  to  any  city  or  municipal  corporation,  *  *  * 
shall  be  exempt  from  taxation."  The  plaintiff  contends  that 
because  the  clause,  "and  such  cities  shall  not  be  required  to 
answer  as  garnishee  in  any  action,*'  is  omitted  in  section  104. 
of  chapter  19,  it  was  intended  that  cities  of  the  second  class 
should  be  required  to  answer  as  garnishee,  and  that  under  the 
ordinary  rules  of  construction,  cities  of  the  first  class  only  were 
intended  to  be  exempt  We  concede  the  force  of  this  argu- 
ment, but  it  does  not  necessarily  follow,  because  it  was  inserted 
in  the  law  governing  cities  of  the  first  class,  that  the  rule  would 
have  been  otherwise  if  it  had  been  left  out  The  acts  relating 
to  cities  of  the  first  and  second  class  were  enacted  at  different 
times;  the  one  concerning  cities  of  the  second  class  in  1872, 
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and  the  other  in  1881.  We  cannot  say  that  the  omission  from 
the  earlier  act  was  intentional.  We  believe  the  rule  to  be,  be* 
fore  a  city  is  required  to  answer  in  garnishee  proceedings,  there 
must  be  an  express  provision  of  the  statute  compelling  them 
to  do  so.  This  being  the  law,  its  omission  would  not  justify' 
the  inference  of  plaintiff.  The  rule  of  construction  contended 
for  by  plaintiff  is  not  clearly  applicable  to  the  statutes  cited  and 
compared,  and  we  think  such  construction  should  yield  to  the 
more  important  question  of  public  policy;  and  that  no  city, 
without  an  express  provision  of  the  statute,  should  be  drawn 
into  litigation  in  which  it  has  no  interest,  and  wholly  foreign 
to  the  purposes  of  its  creation,  and  the  money  of  the  people 
expended,  and  the  time  of  its  officials  devoted  to  matters  of  no 
public  interest  or  benefit.  We  therefore  recommend  that  the 
decision  of  the  court  below  be  affirmed. 

Per  Curiam,     It  is  so  ordered. 

HoRTON,  C.  J.,  and  Johnston,  J.,  concur.    Valentine,  J., 
dissents. 


Munictpal  corporadons  are,  in  many 
respects,  part  and  parcel  of  the  Govern- 
ment, and  most  attempts  to  garnishee 
them  have  been  made  for  the  purpose 
of  reaching  the  salaries  of  the  officials 
employed  by  them,  in  their  govern- 
mental capacity.  Now,  it  is  settled 
thai  the  salary  of  an  officer  of  the  United 
States  cannot  be  attached :  Spalding  v. 
Iwilay  (1793).  «  Root  (Conn.)  551 ; 
Averill  ▼.  Tufker  (1 824),  2  Cranch. 
(U.  S.  C.  Cl;  D.  C.)  544;  Buchanan 
V.  Alexander  (1846),  4  liow.  (45 
U.  S.)  20.  And  there  is  the  same 
imanimity  with  respect  to  the  salaries 
of  officers  of  particular  States  in  the 
American  Union:  Stillman  v.  hham 
(1835),  1 1  Conn.  1 24 ;  Wicks  v.  Branch 
Bank  (1847),  12  Ala.  594;  Jn  re 
Meekim  ▼.  Slaie  (1849),  9  Ark.  553; 
Ba$ik  of  Tennessee  v.  Dibrell  (1855),  3 
Soeed  (Tenn.)  379;  DMins  v.  Or,  &* 
Ah  R.  R.  Co,  ^  Super,  of  the  IV.  ^A. 
R.  R.  Co.,  Garnishee  (1867),  37  Ga. 
240;  BtUkley  v.  Eckeri  (1846),  3  Pa. 


368;    Tracy  v.   Hombuckle  (1871),  8 

Bush  (Ky.)  336. 
Only  two  cases  have  been  found,  in 

which  the  salary  of  a  county  official  was 
sought  to  be  reached,  and  bo;h  arose  in 
Massachusetts ;  in  the  first  one,  it  was 
held  not  to  be  attachable :  Chealy  v. 
BrrMcr  ( 181 1 ),  7  Mass.  259 ;  but  a  dif- 
ferent view  of  the  subject  was  taken  in 
the  same  State  sixty-five  years  later: 
Adams  v.  TJ/rr  (1876),  1 21  Id.  380. 
With  respect  to  the  salaries  of  city  offi- 
cials, out  of  ten  cases,  seven  hold  that 
these  may  not  be  attached  :  Bradley  v. 
Richmond (i%Ia)^^\X.  I2I ;  Hawthortt 
V.  St,  Louis  (\%^^\  II  Mo.  59;  Mayor 
dr*r.,  of  Mobile  v.  Roland  &*  Co.  (1855), 
26  Ala.  498 ;  Mayor y  &*c. ,  of  Baltimore 
V.  Root  (1855),  8  Md.  95 ;  J/cyt\.  Ex- 
perience (1858),  26  Ga.  113;  Clark  v. 
Lee*s  Assignee  (Ct.  App.  Ky.,  1875),  '^ 
Alb.  L. }.  391 ;  IValkerr,  Cook  (1880), 
129  Mass.  577 ;  and  three  that  they  may 
be  atUched;  Speed  v.  Brown  (1849), 
10  B.  Mon.  (Ky.)  108;  Smoot  ▼.  Hart 
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(1858),  33  AlA.  69;   IVUsoH  V.  Liwi% 
(1872),  10  R.  I.  285. 

The  case  oiHadieyv.Peabod!y{l%S9)* 
13  Graj  (Mass.)  200,  was  an  attempt  to 
attnch  a  teacher's  salary,  which  was 
l>ayable  quarterly.  The  process  was 
$er\'ed  in  the  middle  of  the  quarter. 
The  Court  said,  *'  The  plaintiflT  contends 
that  the  city  must  be  charged  for  the 
part  of  a  quarter's  salary,  proportioned 
to  that  part  of  the  time  which  had 
elapsed  at  the  time  since  the  beginning 
of  the  quarter.  •  •  •  •  It  was  not  a 
debt,  it  might  not  become  a  debt ;  the 
contract  was  entire,  and  oatil  completed 
on  the  part  of  the  teacher,  nothing  was 
due.  We  think  this  point  is  settled  by 
authorities."  The  intimation  is  plain 
here,  that,  if  the  salary  of  a  whole  quar- 
ter had  been  due,  the  attachment  would 
have  been  sustained. 

S/ret/y.  Brawn  (1849),  10  B.  Mon. 
(Ky.)  loS,  was  an  attempt  to  reach  the 
salary  due  a  city  Marshal.  A  bill  was 
61ed  for  that  purpose  in  equity.  The 
Court  said, "  It  seems  to  us  that,  as  the 
city  is  a  corporation  which  may  be  sued, 
a  creditor  unable  by  execution  at  law  to 
coerce  hb  debt,  may  subject  to  that  debt 
the  muoey  actually  due  and  owing  from 
the  city  to  the  officer,  for  services,  at  the 
time  of  the  commencement  of  the  suit 
fully  rendered,  or  where  the  money  has 
been  set  apart  for  his  use,  and  subject 
immediately  to  his  demand."  But  it 
was  held  not  to  be  practicable  so  to 
collect  a  fntwe  salary,  because  that 
might  drive  the  debtor  from  the  p«blic 
service. 

Seven  cases  have  also  been  found  in 
which  it  b  not  dear  whether  official 
salaries  were  involved  or  not ;  in  four 
of  them,  McWkiddm  v.  Dr^e  ^ 
Portsmouth  (1829),  5  N.  H.  13;  Ward 
V.  Coumty  of  Hartford  (\%'fi\  12  Coim. 
404;  Bray  v.  WimUingford  (1850),  fto 
Id.  416;  Htthur  ▼.  Chave  (1847),  5 
Fa.  115,  the  attflehmcnt  was  nslBned. 
In  three,  Erie  v.  ATft*/^  (1857),  89 


Pa.  173;  McDougail  v.  Smpervitors 
of  Hennepin  Co.  (i860),  4  Minn.  184; 
Merwin  v.  Ckieago  (1867),  45  111.  133, 
it  was  not  If  we  con6ne  oonelvea 
to  those  cases  in  which  it  is  certain 
that  municipal  salaries  were  in  ques- 
tion, we  see  that  the  decisions  are 
more  than  two  to  one  in  favor  of  their 
exemption  from  garnishment 

As  the  law  in  question  is  judicial  and 
not  statutory,  when  it  comes  to  be  ap- 
plied for  the  first  time  in  any  jurisdic- 
tion, the  authorities  are  rightly  to  be 
considered,  not  with  reference  to  their 
number  alone,  but  also,  and  perhaps 
mainly,  with  reference  to  the  strength 
and  conclusiveness  of  their  reasoning. 
And  this  reasoning  may,  for  conveni- 
ence, be  considered  under  three  heads, 
the  first  of  which  has  been  based  on  the 
assumption  that,  in  the  language  of 
Bradieyy.  Richmond  {i%^),t  Vt  121, 
"the  phraseology  of  the  act  implies 
personal  privileges."  Now,  not  only 
are  "personal  privileges"  implied  in 
attachment  laws— as,  indeed,  in  what 
law  are  they  not,  save  in  laws  having 
reference  solely  to  official  status  ?— Imt» 
in  moat  of  tlicm,  the  word  «  person  "  is 
actually  applied  to  the  garnishee.  And 
the  question,  therefore,  is,  did  the  legis- 
lature intend  to  include  a  mnnictpal 
corporation  by  that  word?  A  strong 
side  light  is  shed  upon  the  question  by 
cases  in  which  ordinary  corporations 
have  sought  to  evade  responsibility  on 
the  ground  that  they  were  not  *'  per- 
sons," within  other  statmes  than  those 
of  attachment. 

Blackstone's  definition  of  "  person  " 
appears  to  have  been  framed  expressly 
for  the  purpose  of  including  corpora- 
tions. He  says :  "  Persons  are  divided 
by  law  into  either  natural  p»»««^  or 
artificial;  natural  persons  are  anch  as 
the  Cod  of  nature  formed  us;  artificial 
are  such  as  are  created  and  devised  by 
koman  laws  for  the  purposes  of  society 
and  government,  which  are  called  cor 
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or   bodies  potitic:"    I   Bl. 

So,  an  Americtti  Judge  hn  said  that 
il  docs  **  Bot  reqaire  the  aid  of  the  leg- 
ialalwe  to  prore  that  the  word  persom 
in  a  statate  may  extend  to  a  coqwration 
as  well  as  to  a  natural  person.    That  a 
State  is  a  corporation  cannot  be  doubted. 
It  is  a  legal  being,  capable  of  transact- 
ing some    kinds  of   business,  like  a 
natval  person,  and  such  a  being  is  a 
corporation:*'     State   tf  Indiana    t. 
Woram  (1843),  6  Hill  (N.  Y.)  33,  and 
again :   "  The  word  person,  in  its  legal 
sense,  is  a  generic  term  and  was  in- 
tended to  include  artificial  as  well  as 
natnral  persons ; "  Douglas  v.  Pac,  M, 
St,  (1854),  4  Cal.  304.    Yet,  notwith- 
standing the  self-evident  accuracy  of 
these  propositions,  the  ingenuity  of  cor- 
poration counsel  has  been  exhausted  in 
the  repeated  efibrts  to  save  their  clients 
Irom  the  operation  of  statutes,  which,  in 
terms,  applied  to  **  any  person."    Thus, 
it  had  to  be  expressly  decided,  that  a 
railroad    company    was    a  « person" 
within  the  Statute  of  Limitations :    O/- 
eUt  V.  Tioga  R.  R,  (1859),  20  N.  Y. 
210 ;   Thompson  v.  Tioga  R,R,(\ 861 ), 
36  Barb.  (N.  Y.)  79;  and  could  appeal 
as  a  "  person  "  owning  land  :  People  v. 
May  ( 1 858),  27  Baib.  (N.  Y.)  238 ;  and 
night,  as  a  "  person,"  be  sued  in  the 
county  where  a  trespass  was  committed : 
Battee'w,  Honston^^e.^R.R,  (1871-2), 
36  Tex.  648;   and  was  a  *< person" 
within  a  statute  relating  to  taxation: 
Lomtvilie  &*  Nashville  R.  R,  v.  Com- 
monweattk  (1866),  1  Bush  (Ky.),  250, 
and  this  was  afterwards  extended  to 
nmnicipal   corporations:     Wallace  v. 
Mayor ^  ^r.,  of  New   York  (1859),  2 
HUl.  (N.  Y.)  440;  and  it  was  held  that 
the  iMods  of  a  life  insurance  company 
were  **  personal   estate,"    within   the 
meaniog  of  such  a  statute :  Brit,  Com, 
Life  Ms,  Co,  v.  Com,  of  Taxes  (1865), 
31  N.  Y.  32;  S.C.  (1864),  18  Abb. 
FhK.  118,  and  (1864),  i  Abb.  App. 


Dec.  199;  and  that  a  bank  was  within 
such  a  statute,  where  the  word  used 
was    **  inhabitants : "     Otttario   Bank 
V.  Bunnell  (1833),    10    Wend.   {N. 
Y.)   186;   and  so  with  a  manufactur- 
ing company,  where  the  words  were 
"persons  or    associations:"     Parker 
Mills  V.  Com,  of  Taxes  (1861),  23  N. 
Y.  242 ;  and  it  was  also  held  that  such 
a  company  might,  as  a  **  person,"  give 
its  promissory  note,  and  was  within  the 
Statutes  of  3  &  4  Anne  :  Mott  v.  Hick* 
(1823),  I  Cow.  (N.  Y.)  513.    See,  aIso» 
State  of  Indiana  v.  Woram  (1 843),  ^ 
Hill  (N.  Y.)  33,  and  within  the  pro- 
tection given  to  **  persons  "  by  the  Act 
of  Congress  of  April  20, 1871 :    N.  W, 
Fertilizing  Co.  v.  Hyde  Park  (1873),  3 
Biss.  (U.  S.  C.  Ct.,  N.  D.  111.)  480-2; 
and  that  a  bank  was  a  *'  person,"  within 
a  statute  against  usury :   Tkorttton  Bank 
cf  Washington  (1830),  3  Pet.  (28  U. 
S.)  36.    See,  also,  Com,  Bk.  of  Man- 
chester v.  Xolan  ( 1843),  7  How.  (Miss.) 
508;    Grand  Gulf  Bank  v.   Archer 
(1847),  8  S.  &M.  (Miss.)  151;   and 
that    a    steamboat    company   was    a 
**  person "  wiihin  an  Act  for  the  com- 
mencement   of  process:    Douglas  v. 
Pac,  if/.  5^.(1854), 4  Cal.304,andwft» 
a  carrier,  responsible  as  a  **  person  "  for 
injury :   Chase  v.  Amer,  Sfeamboat  Co, 
(1871),  10  R.  I.  79;  and  ihat  one  tele- 
graph company  could,  as  a  "person," 
sue  another  for  failure  to  send  a  mes- 
sage :  U.  S.  Tel.  Co.  v.  W.  U,  Tel.  Co. 
(1865),  56  Barb.  (N.  Y.)  46-54.    And 
that  a  fire  insurance  company  was  re- 
strained, as  a  **  person,"  from  unlaw- 
fully exercising  a  franchise :  People  v. 
UHea  Ins,  Co,  (1818),  15  Johns.  (N.  Y.) 
358  (marg.) ;  and  was  a  **  living  person  " 
wiihin  a  statute  allowing  the  examina- 
tion of  parties  as  witnesses :  La  Farge 
V.  Exchange  Fire  Ins,  Co.  (i860),  22 
N.  Y.  352 ;  and  a  railroad  company  was 
the  same :   Field  v.  N,  Y,  Cen.  R.  R. 
( 1859),  29  Barb.  ( N.  Y.)  176.   And  that 
a  newspaper  publishing  company  was  a 
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^'person*'  within  the  meaning  of  the 
U.  S.  Bankraptcy  Laws :  /m  n  Oregon 
Bulletin  Co,  (1875),  (U.  S.  D.  O., 
D.  Or.)  13  Nat.  Bank.  Reg.  199;  and 
that  a  church  was  a  "  person  "  which 
could  recover  under  a  statute,  for 
property  injured  in  a  riot :  Si,  MichaeVs 
Church  V.  County  {\%Atl)*  Bright  (Pa.) 
121.  And  that  a  uniTersity  was  a  **  per- 
son" which  could  enter  land  vnder 
a  statute:  State  t.  Nashville  Unhr, 
(1843),  4  Humph.  (Tenn.)  157. 

So  much  for  "  miscellaneous  "  cases. 
In  at  least  two  instances,  it  has  been 
held  that  an  ordinary  ** business"  cor- 
poration is  not  a  "person "  within  the 
meaning  of  the  attachment  laws.  The 
first  b  that  of  the  President^  ^r.,  0/ 
Union  Tmnpike  Road  v.  Jtnkins 
(1806),  2  Mass.  37,  which  was  an  at- 
tempt to  attach  money  in  the  hands  of 
"  The  New  England  Marine  Insurance 
Co."  The  Court  held  that  "  an  aggre- 
gate coqx>ration  cannct  be  summoned 
as  trustee,"  for  which  opinion  it  gave 
no  reason.  In  1832,  corporations  were 
made  liable  to  process  of  foreign  attach- 
ments in  Massachusetts,  and  the  Public 
Statutes  provide  that  *'  All  personal  ac- 
tions, except  actions  of  replevin  and 
actions  of  tort  for  malicious  prosecution, 
for  slander,  either  by  writing  or  speak- 
ing, and  for  assault  and  battery,  may  be 
commenced  by  trustee  process,  and  any 
person  or  corporation  may  be  summoned 
as  trustee  of  the  defendant  therein ;  but 
«  person  who  is  not  a  resident  of  the 
commonwealth,  or  a  corporation  which 
is  not  established  under  its  laws,  shall 
not  be  so  summoned,  unless  he  or  it  has 
a  usual  place  of  business  in  the  com- 
monwealth" (ed.  1882,  chap.  183,  {  i, 
page  1052. 

McQueen  v.  Middletown  Mfg,  Co. 
(1819),  16  Johns.  (N.  Y.)  5  (marg.)  was 
an  attempt  to  attach  property  of  a  for- 
eign corporation.  The  law  applied  to  the 
"  estate  of  every  debtor,  residing  out  of 
the  State."  TheCourt  said:  « It  is  very 


certain  that  no  attadment  can  be 
under  this  act  against  domestic  ootpom- 
tions,  for  they  cannot  conceal  thconelvcs 
nor  abscond.  The  Court  have  nododbt, 
from  a  view  of  the  whole  act,  that  the 
Legislature  intended  to  aotborize  pro- 
ceedings under  it  against  natnni  per- 
sons only.  The  twenty-first  section 
supposes  that  the  pcison  giving  Che 
security  to  appear  and  plead  U>  any 
action  to  be  brought,  would,  if  within 
the  State,  be  subject  to  a  suit;  and  we 
think  a  foreign  corporation  never  ooold 
be  sued  here.  The  process  against  a 
corporation  must  be  served  on  iu  head, 
or  principal  officer,  within  the  jurisdic- 
tion of  the  sovereignty  where  this  artifi- 
cial body  exists.  If  the  president  of  a 
bank  of  another  State  were  to  cone 
within  this  State,  he  vronld  not  fepre- 
sent  the  corporation  here ;  his  functions 
and  his  character  would  not  accompany 
htm,  when  he  moved  beyond  the  juris- 
diction of  the  government  under  whose 
laws  he  derived  this  character;  and 
though,  possibly,  it  would  be  competent 
for  a  foreign  corporation  to  constitute  an 
attorney  to  appear  and  plead  to  an  ac- 
tion instituted  in  another  jurisdiction, 
we  are  clearly  of  the  opinion  that  the 
legislature  contemplated  the  case  of  a 
liability  to  arrest,  but  for  the  circum- 
stance that  the  debtor  was  without  the 
jurisdiction  of  the  process  of  the  oouits 
of  this  State;  and  that  tlie  act, in  all 
its  provisions,  meant  that  attachments 
should  go  against  natural,  not  aitifidal, 
or  mere  legal  entities.  The  first  section 
speaks  of  persons,  and  throughout  the 
act,  natural  perMms  only  were  intended 
to  be  subjected  to  its  provbions.  It  is 
true  that  there  are  cases  in  which  cor- 
porate propel  ty  has  been  held  liable  to 
be  taxed  under  acts  which  subject  the 
property  of  inhaHtanis  to  taxation ;  bat 
in  all  such  cases,  the  tax  operated  m 
rvNi,  on  the  estate;  and  it  has  been  held, 
that  whoever  resided  on  the  piopeHy 
represented  in  that  respect  the  coqwra- 
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tioD,  and,  in  the  view  of  the  act,  were 
inhabitants ;  but  it  would  not  ht  conect 
to  say  abstractly,  that  the  corporation, 
«r  mere  legal  entity,  wa^  an  iuhabitant. 
The  statute  nnder  consideration  being 
an  inaoration  on  the  common  law,  it 
ooght  not  to  be  carried  further,  by  con- 
struction, than  the  plain  and  manifest 
intention  of  the  Legislature  indicates." 
Of  this,  it  was  said  in  5.  C  R.  H.  Co. 
T.  McDomaiJ  (1818),  5  Ga.  531,  •<  The 
reasoning  of  the  Court  in  that  case  is  not 
▼eiy  satisfactory.  And,  moreover,  the 
provisions  of  the  Statute  of  New  York, 
upon  which  that  decision  was  made,  are 
somewhat  different  from  those  of  our 
<mn  act."  And  the  weight  of  authority 
is  decidedly  opposed  to  this  view.  Thus, 
in  Peopie  v.  Bri^^  (1872),  50  N.  Y. 
553*  it  ^^  ^i^  '^^t  ^he  word  *' person," 
in  the  attachment  law,  included  corpor- 
ations, and  the  same  was  held  in  Libbey 
V.  Hodgd&n  (1838),  9  N.  H.  394.  In 
Planter^  &•  Merchants^  Bank  v.  An- 
drtm  (1839),  8  Por.  (Ala.)  404,  the 
GiDit  said :  ''The  argument  that  natural 
persons  are  akme  entitled  or  liable  to 
the  process  of  attachment,  cannot  be 
maintained.  It  is  true  that  the  statute 
would  seem  to  refer  to  such  persons 
only,  yet  it  is  well  settled  that  the  term 
"person,"  in  a  statute,  embraces  not 
only  natural t  but  artificial  persons; 
unless  its  language  indicates  that  it  was 
employed  in  a  more  limited  sense,  or 
the  subject  matter  of  the  act  leads  to  a 
difleient  conclusion.  In  5.  C  R.R,  Co. 
V.  McDonald {\%^%\  5  Ga.  531,  it  was 
held  in  an  elaborate  opinion,  that  a  for- 
eign corporation  was  a  "  person  "  within 
the  meaning  of  the  attachment  laws. 
The  Court  said :  **  Corporations  are  to 
be  deemed  and  considered  as  persons, 
when  the  circumstances  in  which  they 
are  placed  are  identical  with  those  of 
natural  persons  expressly  included  in 
the  statutes."  And  again,  "Foreign 
corporations  are,  equally  with  natural 
pcnoofy  entitled  to  the  remedy  by  at- 
VOL.  XXXVII^I9 


tachment  in  oar  courts— the  right  and 
the  liabilityottght  to  be  reciprocal,"  and 
the  Court  called  attention  to  a  case 
already  cited  (Bcnsfer^  Garnishee  v. 
Farmers'  Bank  (1838),  12  Pet.  (37  U. 
S.)  102 ;  see  opinion  on  page  134,  n.), 
wherein  it  was  held  that  a  corporation 
was  a  <*  person  "  within  the  meaning  of 
the  provisions  of  a  Federal  statute  giv- 
ing a  preference  to  the  United  Stales  in 
the  distriliution  of  the  effects  of  revenue 
officers,  *<  or  other  persons  hereafter  be- 
coming indebted  to  the  United  States:" 
Balio.  C-*  Ohio  P.  P.  Co.  v.  Gallahti^s 
Ad.  (1855),  12  Grat.  (Va.)  655.    The 
Court  said :    **  The  only  particular  in 
which  there  is  any  departure  from  a 
literal  compliance  with  the  statute,  is  in 
regard  to  that  provision  of  the  seven- 
teenth section  which  declares  that  when 
any  garnishee  shall  appear,  he  shall  be 
examined  on  oath.    This  clause  was  for 
the  benefit  of  the  plaintiff  in  the  attach- 
ment.   In  the  case  of  a  corporatioo,  he 
must  receive  an  answer  in  the  only 
mode   by   which   a   corporation   can 
answer,  under  its  corporate  seal.     In 
chancery,  where,  as  a  general  rule,  all 
answers  must  be  verified  by  oath  or 
affirmation,  a  corporation  must  answer 
in  the  same  way,  though,  where  a  discov- 
ery is  wanted,  a  practice  has  prevailed 
of  making  some  of  the  officers  defen- 
dants. The  same  result  could  be  arrived 
at  under  the  attachment  law,  by  exam- 
ining the  officers  as  witnesses,  if  the 
plaintiff  suggests  that  a  full  disclosure 
has  not  been  made.    Thb  is  an  incon- 
venience to  which  he  is  subjected,  grow- 
ing out  of  the  character  of  the  garn- 
ishee, but  furnishes  no  reason  for  ex- 
empting the  corporation  from  being  so 
proceeded  against  when  all  the  other 
words  in  the  statutes  are  sufficiently 
comprehensive  to  embrace  artificial  as 
well  as  natural  persons.     The  mischief 
intended  to  be  remedied  applies  as  well 
to  debts  due  by  them  as  by  individuab ; 
and  the  circumstances  in  which  they 
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■re  placed  are  the  Mine  as  thoie  of 
others  embraced  in  the  statnte." 

Finally,  may  be  mentioned  the  case 
of  the  Mineral  Point  R,  R,  ▼.  Keep 
(1859),  22  111.  9.  This  was  an  attempt 
to  attach  the  property  of  a  non-resident 
corporation.  The  Court  called  atten- 
tion to  the  statutory  provision  that  <*the 
word  'person'  shall  lie  deemed  to  extend 
to  and  include  bodies  corporate,  as  well 
as  individuals.*'  The  reasoning  of  the 
cases  involving  the  construction  of  other 
than  attachment  laws,  is  precisely  sim- 
ilar to  that  of  those  just  cited ;  and  the 
result  of  them  all  is,  that  a  corporation 
is  to  be  regarded  as  a  **  person  "  within 
the  meaning  of  a  statute,  wherever  it 
is  possible  so  to  regard  it  without  im- 
plying an  absurdity  or  an  im^jossibility. 
If  this  appear  too  strong  a  statement, 
at  least  it  cannot  be  denied  that  a  cor- 
poration }A  prima  facie  a  person,  within 
the  statutory  meaning  of  that  term,  and 
that  the  burden  is  on  him  who  seeks  to 
exempt  it  from  the  operation  of  any  act 
which  applies  to  "  persons,"  generally. 
And  this  observation  holds  with  re- 
spect to  the  municipal  corporation,  as 
well  as  to  other  species  of  its  genus. 
When,  therefore,  an  act  provides  that 
any  <*  person  '*  may  be  gamisheed,  to 
establish  an  exception  in  f^vor  of  a 
municipal  corporation,  on  the  ground 
that  this  word  does  not  apply  to  such  a 
body,  it  is  necessary  to  adduce  some 
conclusive  reason  why  it  cannot,  in  the 
nature  of  things,  be  so  applied.  Of 
course,  if  something  were  required  of 
the  *'  person  *'  in  any  part  of  the  act 
which  a  municipal  corporation  could 
not,  from  its  peculiar  oonstitutioo,  per- 
form, this  requirement  would  be  all 
sufficient.  Only  one  attempt  has  been 
made  to  establish  the  exemption  on  this 
ground  with  any  degree  of  detail.  This 
was  in  the  case  of  Afayar,  &*e.,  of  Mc- 
biU  V.  RoUnd^  Co,  (1855),  26  Ala. 
498,  which  was  an  attempt  to  attach  the 
salary  of  a  police  officer,  which  was  not 
due  till  towards  the  end  of  the  month. 


One  section  of  the  Code  said  that  any 
**perKMi"  might  be  gamisheed,  and 
another  that  ** person"  where  u^d 
should  include  a  corporation.  The 
Court  said,  first,  «<  This  must  be  under- 
stood only  of  such  provisions  as  wi  I 
allow  this  signification  to  be  given 
without  violating  their  evident  sense  and 
meaning."  And  because  it  was  pro- 
vided in  the  attachment  law  that  the 
garnishee  must  appear  and  answer  upon 
oath,  and  might  be  orally  examined, 
etc.,  it  said,  **  these,  and  similar  provi- 
sions which  might  be  mentioned,  clearly 
show  that  the  statutes  of  garnishment 
cannot  be  applied  to  corporations,  which 
from  their  impersonal,  artificial  char- 
acter cannot  be  sworn ;  and  cannot  from 
the  nature  of  things  personally  appear 
in  court.**  Now,  it  would  seem  as  if 
these  objections  were  sufficiently  met  by 
the  simple  statement  of  the  iuX  that,  in 
equitable  or  in  any  other  proceedings 
in  our  courts,  municipal  corporations  do 
actually  appear  and  are  examined 
through  their  officers,  without  difficulty 
and  without  embarrassment.  And  it  is 
evident  moreover,  that  it  applies  to  any 
corporation,  ordinary  as  well  as  muni- 
cipal, and  would,  if  it  were  sound,  ex- 
empt from  almost  every  legal  and  equit- 
able liability  all  the  vast  business  cor- 
porations of  the  country. 

So  similar  in  language  are  the  attach- 
ment statutes  of  the  various  States  that 
this  case  maybe  said  to  exhaust  the 
argument  which  might  be  derived  from 
the  provisions  of  any  of  them  against 
including  municipal  ooqMfations  among 
the  ■*  persons  "  to  which  tnch  statutca 
allude.  In  not  one  of  them  is  any 
procedure  demanded  of  the  garnishee, 
which  is  not  among  the  estabUshed  and 
frequently  exercised  capacities  of  muni- 
cipal, as  of  all  other  corporations.  It 
follows  that  if  the  former  are  to  be  ex- 
empted from  garnishment,  it  most  be  on 
other  grounds  than  incapability. 

J.  T.  RiNOOOLD. 
^Md. 
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A  dmtd  mortgage,  properly  executed  to  secure  a  boua  fide  debt,  takes  pnce- 
dcnoe  of  a  previous  real  estate  mortgage,  in  which  personalty  is  also  mentiooed 
and  attempted  to  be  mortgaged,  without  complying  with  the  statutory  requisites. 

Where  the  possession  of  personal  property  is  given  to  the  buyer,  and  no  reserva- 
tion of  title  b  made,  there  is  no  valid  vendor's  lien. 

Exceptions  from  Chittenden  County  Court 

Trover  for  taking  live  stock  and  (arming  tools.  At  the  trial, 
September  Term,  1887,  the  court  directed  a  verdict  for  the 
defendant 

The  Revised  Laws  of  Vermont,  chapter  99  (edition  of  1880^ 
page  405),  provide — 

Sbc.  1965.  All  personal  property  shall  be  subject  to  mortgage,  agreeably  to  the 
provisioos  of  this  act 

Sec  1966.  A  mortgage  of  such  personal  property  shall  not  be  valid  against  any 
person  except  the  mortgagor,  his  executors  and  admioissrators,  unless  the  posses- 
sion of  the  property  is  delivered  to,  and  retained  by,  the  mortgagee,  or  the  mortgage 
is  recorded  in  the  office  of  the  clerk  of  the  town  in  which  the  mortgagor  resides  at 
the  time  of  making  the  same,  or  if  he  resides  out  of  the  State,  in  the  town  in  whkh 
the  piopeity  is  situated. 

Sec  1967.  Each  mortgagor  and  mortgagee  shall  make  and  subscribe  an  affidavit 
in  substance  as  follows : 

**  We  severally  swear  that  the  foregoing  mortgage  is  made  for  the  purpose  of 
securing  the  debt  specified  in  the  conditions  thereof,  and  for  no  other  purpose, 
and  that  the  same  is  a  just  debt,  due,  and  owing  from  the  mortgagor  to  the  mort- 


it 


Which  affidavit,  vrith  the  certificate  of  the  oath,  signed  by  the  authority  admin- 
istering the  same,  shall  be  appended  to  such  mortgage,  and  recorded  therewith. 

Sbc  1970.  Town  clerks  shall  procure  and  keep  a  book  of  records  for  mortgages 
of  personal  property;  they  shall  record  therein  any  mortgage,  transfer  or  discharge* 
and  gire  a  certified  copy  thereof  when  requested,  on  payment  of  their  fees  at  the 
rate  of  ten  cents  a  folio ;  shall  certify  the  time  when  the  same  is  received  and 
recorded,  and  keep  an  alphabetical  index  of  mortgagors  and  mortgagees,  which 
record  and  index  shall  be  open  to  public  inspection. 

Sec.  1972.  A  mortgagor  of  personal  property  shall  not  sell  nor  pledge  such 
piDpcity  mortgaged  by  him,  without  the  consent  of  the  mortgagee  in  writing  upon 
the  back  of  the  mortgage  and  on  the  margin  of  the  record  thereof,  in  the  office 
where  such  mortgage  is  recorded. 

Sbc.  1973.  A  mortgagor  shall  not  execute  a  second  or  subsequent  mortgage  of 
personal  property  while  the  same  is  subject  to  a  previously  existing  mortgage  given 
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by  ittch  mortgagor,  itniesi  the  fiict  of  the  existence  of  nch  preruMU  ■ottg!<ge  k 
let  forth  in  the  lubsequent  mortgage. 

.  And  in  relation  to  liens,  chapter  lOO  provides — 

Sec.  1992.  No  lien,  reserved  on  personal  property  sold  conditionally  end  pnming 
into  the  hands  of  the  conditional  purchaser,  shall  be  valid  against  attaching  credi- 
tors, or  subsequent  purchasers  without  notice,  unless  the  vendor  of  soch  property 
takes  a  written  memorandum,  signed  by  the  purchaser,  witnessing  such  Hen,  and 
the  sum  due  thereon,  and  cause  it  to  be  recorded  in  the  town  clerk's  office  of  the 
town  where  the  purchaser  of  such  property  resides,  if  he  resides  in  the  State,  other- 
wise in  the  town  clerk*s  office  of  the  town  where  the  vendor  resides,  within  thirty 
dajTs  after  such  property  is  delivered. 

H,  N.  Deaviit  and  O.  P.  Ray,  for  plaintiff. 

H.  E.  PaweU,  W,  L.  Burnap  and  C.  W,  Witters,  for  defendant 

Powers,  J.  September  25,  1888.  Lafave  and  wife  conve)red 
a  farm,  together  with  the  live  stock  and  fanning  tools  in  ques- 
tion, to  Chevalier,  on  the  20th  day  of  May,  1882.  This  con- 
veyance was  by  a  warranty  deed,  and  the  personal  property 
passed  absolutely.  To  secure  the  purchase  money,  Chevalier, 
on  the  same  day,  executed  an  ordinary  real  estate  mortgage  to 
the  plaintiff,  to  secure  ^1,000  advanced  by  the  plaintiff  to  Mrs. 
Laiave  for  Chevalier,  and  another  mortgage  to  Mrs.  La&ve,  to 
secure  the  balance  of  the  purchase  money,  and  in  both  said 
mortgages,  attempted  to  mortgage  said  personal  property.  In 
December,  1883,  Chevalier,  who  had  been  in  possession  of  the 
(arm  and  personal  property  since  May  20,  1882,  executed  to 
the  defendant  a  chattel  mortgage  of  the  personal  property 
purchased  of  Laiave,  as  above  stated,  to  secure  a  loan  then 
made  to  him  by  the  defendant  Before  taking  the  chattel 
mortgage,  the  defendants  examined  the  records  of  personal 
mortgages  and  liens  in  the  town  clerk's  ofBce,  and  found  no 
incumbrance  upon  the  property,  and  had  no  actual  notice  of 
the  contents  of  the  plaintiff's  deed. 

The  mortgage  of  the  personal  property  by  Chevalier  to  the 
plaintiff  was  valid  between  the  parties  as  a  common-law  mort- 
gage; but  as  to  subsequent  purchasers,  it  created  no  lien 
upon  the  property.  It  lacked  the  formalities  requisite  under 
our  statute  to  constitute  a  valid  chattel  mortgage  as  against 
the  defendant  It  was  not  valid  as  a  vendor's  lien.  The  title 
did  not  pass  from  La&ve  to  Chevalier  conditionally,  but  abso- 
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lutely.  Laikve  did  not  undertake  to  retain  the  title  when  he 
parted  with  the  possession,  but  conveyed  both  to  Chevalier, 
and  undertook  to  make  security  by  way  of  mortgage  back  from 
Chevalier.  This  cannot  be  done  as  against  innocent  purchasers 
under  our  statute  relating  to  vendor's  liens.  The  defendant's 
mortgage  was  properly  executed  to  secure  a  bona  fide  debt, 
and  it  must  take  precedence  of  the  plaintiff's  improperly 
executed  one.  The  plaintiff  and  defendant  are  two  innocent 
parties  suffering  from  the  default  of  Chevalier,  but  the  plaintiff 
and  his  assignor  made  possible  the  contingency  that  has  hap- 
pened. The  defendant's  note,  secured  by  her  chattel  mortgage, 
had  been  lost  at  the  time  of  the  trial,  but  it  appeared  that  the 
officer  making  the  sale  had  it  at  the  time  of  sale,  and  his  com- 
putation of  the  indebtedness  secured  by  the  mortgage  was 
based  upon  it  If  Chevalier  owed  the  debt  secured  by  the 
mortgage,  the  defendant  had  the  right,  under  the  statute,  to 
seize  the  property,  and  sell  it.  If  the  note  then  or  since  hap- 
pened to  be  lost,  the  seizure  is  none  the  less  legal. 

The  judgment  is  affirmed. 


Upoo  no  diTiskm  of  the  vexed  sub- 
ject of  the  rights  of  vendors,  on  which 
are  based  his  remedies  against  the 
goods  themselves,  in  sales  of  personal 
property,  has  there  been  more  contro- 
versy than  in  regard  to  the  scope  of  the 
seller's  lien.  English  courts,  as  well  as 
American,  have  found  the  greatest  difii- 
ciilty  in  determining  whether  the  right 
of  the  seller  to  withhold  or  countermand 
delivery,  in  cases  of  failure  to  pay  the 
price  agreed  on,  is  a  right  of  lien,  in  the 
strict  sense ;  or  a  recission  of  the  con- 
tract; or  a  peculiar  privilege  which 
most  be  classed  by  itself. 

In  view  of  these  differences  of  judi- 
cial opinion,  the  subject  of  the  seller's 
lien  presents  elements  of  special  interest 
to  the  profession,  such  as  should  render 
cqiecially  serviceable  a  consideration  of 
this  topic,  based  on  all  the  authorities 
obtainable  to  date. 

The  general  doctrine,  authorizing  the 
remedy,  which,  however  familiar,  must 


be  outlined  in  the  first  instance,  is  to 
tlie  effect  that  a  vendor  of  chattels  has, 
until  delivery,  a  lien  upon  them  for  the 
price :  Oark  v.  Draper  (1849),  '9  ^- 
H.  419,  421 ;  Parks  v.  Nail  (1824),  a 
Pick.  (Mass.)  206,  214.  [This  princi- 
ple applies,  however,  only  to  absolute 
sales,  and  not  to  conditional  ones,  per 
Wilde,  J.,  Barren  v.  Pr itcAard  (i%2^), 
2  Pick.  (Mass.)  512,  515;  in  the  ca.se 
of  conditional  sales,  the  title  to  the 
goods  remains  in  the  vendor  and  the 
question  of  lien  does  not  arise:  see 
Naskinsy.  ^r</rr^n  (1874),  II 5  Mass. 
5Uf  533 ;  note  to  Pawson  AVfg  Co,  v. 
Richards  (1887),  27  AMERICAN  Law 
Register  S9i-] 

[The  application  of  the  general  right 
of  Hen  upon  undelivered  personalty,  is 
not  prevented  by  taking  a  negotiable 
promissory  note  for  the  price,  so  long  as 
the  note  remains  in  the  hands  of  the 
vendor,  ready  for  delivery  to  the  vendee 
on  the  discharge  of  the  lien :    MiUiken 
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T.  Warrem  (1869),  57  Me.  46,  50; 
Arnold  v.  Delamo  (1S49),  4  Cush. 
(Mass.)  ^i^  39.  Delivery  is  ihe  impor- 
Unt  feature,  as  it  terminates  the  lien, 
though  the  purchase  monej  is  still  un- 
paid and  secured  by  a  bond :  Beam  v. 
Bianion  (1843),  3  '^^^  ^'  (^*  C-)  59» 
62.  '*  The  law,  in  holding  that  a  vendor 
who  has  thus  given  credit  for  goods, 
waives  his  lien  for  the  price,  docs  so  on 
one  implied  condition,  which  is,  that 
the  vendee  shall  keep  his  credit  good. 
If,  therefore,  before  payment,  the  ven- 
dee become  bankrupt,  or  insolvant,  and 
the  vendor  still  retains  the  custody  of 
the  goods,  or  any  part  of  them,  or  if  the 
goods  are  in  the  hands  of  a  carrier  or 
middleman,  on  their  way  to  the  vendee, 
and  have  not  yet  got  into  bis  actual 
possession,  and  the  vendor,  before  they 
do  so,  can  regain  his  actual  poiietikwi 
by  a  stoppage  in  transiiu;  then  his 
lien  is  restored  and  he  may  hold  the 
goods  as  security  fur  the  price :"  Shaw, 
C.  J.,  Armold  v.  Delano^  supra ;  cited 
and  followed  by  Miller,  J.,  Thompson 
V.  B,  &*  O.  R.  R.  Co.  (1867),  28  Md.  406. 
'*  Judges  do  not  ordinarily  distinguish 
between  the  retainer  of  goods  by  a 
vendor,  and  their  stoppage  in  transiiu^ 
on  account  of  the  insolvency  of  the 
vendee;  l>ecause  these  terms  refer  to 
the  same  right,  only  at  diflferent  stages 
of  perfection  and  execution  of  the  con- 
tract of  sale.  If  a  vendor  has  a  right  to 
stop  in  transitu^  a  fortiori  he  has  a 
right  of  retainer  before  any  transit  has 
commenced :  *'  Lowrie,  C.  J.,  fVkiie 
V.  l^rish  (1861),  38  Pa.  396,  420; 
Griffiths  V.  P^rry  (1859),  I  E.  ft  E. 
(102  E.  C.  L.)  680;  ArEwan  v.  SmUk 
(1849),  2  H.  L.  Cas.  309,  328;  Dodsley 
V.  Varley  (1840),  12  A.  &  E.  (40  E.  C 
L.  632.] 

Where  the  goods  are  to  be  paid  for 
on  delivery,  but  the  vendee  refuses  to 
pay  for  them  on  the  completion  of  the 
delivery,  the  vendor  has  a  lien  for  the 
price  and  may  resume  posMssion  of  the 


goods:  Palmur  v.  Hand  (1816),  tj 
Johns.  (N.  Y.)  434.  It  is  farther  hdd 
in  this  case,  that  if  during  the 
or  before  it  is  completed,  the 
selb  or  pledges  the  goods  to  a  thiid 
person,  for  a  valuable  considcratioa, 
without  notice  to  the  original  vendor, 
the  lien  of  the  latter  will  not  be  affected, 
but  he  may  recover  the  goods  Irom  the 
subsequent  purchaser  or  vendee.  (See 
below.) 

[The  question  of  delivery  bein^ 
therefore,  vital,  the  fi;llowing  ezpfca- 
sions  from  a  case  where  stoppage  m 
transitu  was  denied  becaese  of  delivery 
on  board  the  consignee's  own  ship  was 
held  to  be  the  end  of  the  transiius. 

The  goods  had  been  sold  00  credit 
and  the  consignee  becaase  iasolvcBt 
before  the  ship  and  cargo  leeehed  the 
consignees.  Two  judges  distmted  00 
the  quesdon  of  the  transitnt  being  com- 
plete ;  that  is,  in  the  application  of  the 
principles  laid  down  by  the  majority  of 
the  court  in  these  words:] 

"  Actual  delivery,  then,  I  understaad, 
to  consist  in  the  giving  real 
of  the  thing  sold,  to  the  vendee  or 
servants,  or  special  agents,  who  are 
identified  with  him  in  law,  and  icpie- 
sent  him.  Constructive  delivery  is  a 
general  term,  comprehending  all  those 
acts  which,  although  not  truly  conferring 
a  real  possession  of  the  thing  sold,  have 
been  held,  constnutiame  juris^  eqotvm- 
lent  to  acts  of  real  delivery.  In  thb 
sense,  constructive  delivery  inchidcs 
symbolical  delivery,  and  all  those  tradi* 
tioms  fictai^  which  have  been  admitted 
into  the  law  as  sufficient  to  vest  the  ab- 
solute property  in  the  vendee,  and  bar 
the  rights  of  lien  and  stoppage  tii  trmm* 
situ;  such  as  marking  and  setting  apart 
the  goods  as  belonging  to  the  vendee, 
charging  him  with  waiehoose  icnt, 
&c." :  Rogers.  J.,  BoHh  v.  Hmfmmgk 
(1828),  I  Rawle  (Pa.)  19-ao;  Win- 
field's  Adjudged  Words,  17,  138. 

[N^liere  a  quantity  of  pig  iron  was 
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pled  9X  the  lomace  and  was  pointed 
oat  by  the  seller  to  the  agent  of  the 
buyer,  for  the  purpose  of  conistnictive 
deliYciyy  and,  for  the  same  purpose, 
was  charged  on  the  seller's  books  to  the 
buyer,  but  no  actual  deliTery  was  made, 
the  seller  does  not  loose  his  lien,  and 
the  buyer  becoming  insolvent,  conld 
direct  Its  shipment  to  other  persons,  for 
the  seller's  own  benefit :  Tkompsom  ▼. 
B,  dr*  O,  R.R.  Co.  (1867),  28  Md.  396, 
407.  Miller,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  The  law 
applicable  to  such  a  case  as  this  prayer," 
for  instructions  to  the  jury,  **  presents, 
is  very  clearly  and  accurately  stated  by 
Shaw,  C.  J.,  in  the  case  of  Arnold  v. 
DtUmo  (1849),  4  Cnsh.  (Mass.)  33, 38, 
39.  There  is,  says  he,  manifestly  a 
marked  distinction  between  those  acts, 
which,  as  between  vendor  and  vendee, 
upon  a  contract  of  sale,  go  to  make  a 
constructive  delivery  and  to  vest  the 
property  in  the  vendee,  and  that  actual 
deliveiy  by  the  vendor  to  the  vendee, 
which  pnts  an  end  to  the  right  of  the 
vendor  to  hold  the  goods  as  security  for 
the  price : "  Id.  406.  This  is  contrary 
toParks^.  Ha/i (l%2^), 2  Pick.  (Mass.) 
206,  2i2y  where  it  was  held  to  be  gen- 
erally immaterial  whether  the  delivery 
be  actnal  or  constructive,  and  a  con- 
structive delivery,  according  to  the  con- 
tract o/saltf  was  held  to  be  sufficient  to 
defeat  the  lien.] 

Hence,  in  regard  to  the  eflect  of  con- 
structive delivery  upon  the  seller's  lien, 
there  is  a  diversity  of  statement,  and 
even  an  apparent  conflict  of  opinion. 
This  b  not  to  be  wandered  at  when  due 
note  is  taken  of  the  diffe/ent  senses  in 
which  the  term  "  delivery  **  is  used  in 
the  law  of  sales,  and  of  the  uncertain 
scope  of  the  distinction  between  actual 
and  constructive  delivery. 

[*<  The  term  delivery  is  used  in  the 
law  of  sales  in  very  different  senses.  It 
is  used,  in  turn,  to  denote  transfer  of 
title  and  transfer  of  possession;  and 


where  the  parties  have  agreed,  and  the 
specific  anicles  are  ap|sopriated  and 
accepted,  then,  independently  of  the 
statute  of  frauds,  it  is  often  said,  there 
is  sufficient  delivery  to  pass  the  title, 
although  there  be  no  transfer  of  posses- 
sion. And  this  must  be  so,  in  older  to 
be  consistent  with  the  lien,  which  re- 
mains to  the  vendor,  for  the  price : " 
Colt,  J.,  Morse  v.  Sherman  (1871), 
106  Mass.  430,433,  and  citations  there. 
Upon  tbb  statement  of  the  law,  an 
action  for  goods  bargained  and  sold  was 
sustained  by  evidence  of  a  sale,  **  buyer's 
option,  sixty  days,"  at  the  Boston  Mining 
and  Stock  Exchange,  uf  shares  of  stock 
then  in  the  possession  of  the  seller  and 
afterwards  deposited  with  a  trust  com- 
pany in  part  payment  of  the  price. 
'*  The  specific  shares  were  appropriated 
to  the  defendants,  the  price  was  ascer- 
tained, the  defendants  were  entitled  to 
obtain  possession  of  them  at  any  time, 
upon  payment  of  the  balance  of  the 
price;  the  receipt  was  merely  in  the 
nature  of  a  vendor's  lien  for  the  price, 
and  the  whole  transaction  was  assented 
to  by  the  defendants;  and  we  are  of 
opinion  that  this  amounted  to  a  transfer 
of  the  title,  subject  simply  to  the  right 
of  the  plaintiff  to  require  the  trust  com- 
pany to  obtain  the  price  before  surren- 
dering the  possession  of  the  certificates :" 
CAllen,  J.,/^rast>rv.  Simmons  (l9&i), 
139  Mass.  531,  535,  536.] 

That  is,  on  the  one  hand,  it  is  said 
that  generally  it  b  immaterial  whether 
the  delivery  be  actual  or  constructive : 
Parks  V.  HaU  and  Arnold  v.  Delano^ 
supra;  t^so^  Mason  y.  If aiton  (1%'^), 
41  Up.  Can.  Q.  B.  6ia  On  the  other 
hand,  it  has  been  declared  that  the  lien 
of  the  seller  always  exists  until  he  vol- 
untarily and  utterly  resigns  the  posses- 
sion of  the  goods  sold,  and  all  right  to 
detain  them ;  and  that  so  long  as  the 
vendor  does  not  surrender  actual  pos- 
session, his  lien  remains,  although  he 
may  have  performed  acts  which  amount 
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to  a  coostrnctive  deUfcrj,  lo  ai  to  pm 
the  title  or  aToid  the  Statute  of  Fnods : 
Tkompsm  ▼.  R,  A*.  C?.,  tm^rm.  The 
latter  Hatement  seems  more  definite  and 
accurate  than  the  former.  For  the  tell- 
er's lien  includes  the  right  to  ooonter- 
mand  documents  of  transfer,  as  will  be 
presently  seen,  and  this  would  hardly 
oompoit  with  the  iwmer  statement  of 
the  law,  as  covering  the  broadest  sense 
of  the  term  cmutrmctive  delivery;  though 
it  might  not  be  requisite  that  there 
should  be  a  delirery  to  the  buyer  per- 
sonally, and  a  delivery  to  his  servant  or 
agent,  sometimes  called  comtructive  de- 
iivery,  might  suffice. 

Thus,  a  deliveiy  to  a  common  carrier, 
to  be  by  him  transported  to  the  buyer, 
has  been  held  a  delivery  to  the  buyer, 
such  as  passes  the  title  and  divests  the 
seller  of  his  lien,  since  the  carrier  is  the 
agent  of  the  buyer  and  receives  the 
goods  for  him ;  Boyd  v.  Afaseiy  (1%$^)^ 
2  Swan.  (Tenn.)  66i,  663.  Hut,  of 
course,  kuch  a  delivery  would  not  de- 
prive the  seller  of  his  right  of  itoppage 
in  transitu. 

Indeed,  the  rule  ii,  that  so  long  as  the 
vendor  has  the  actual  possession  of  the 
goods,  or  as  they  are  in  the  custody  of 
his  agents,  and  while  they  are  in  transit 
from  him  to  the  vendee,  he  has  a  right 
to  refuse  or  countermand  the  final  de- 
livery, if  the  vendee  be  in  failing  cir- 
cumstances :  IVkiie  V.  IVeisk  ( 1861 ),  38 
Pa.  396, 4ao ;  Arnold  v.  Delano  ( 1849), 
4  Cttsh.  (Mass.)  33,  39. 

[Where  notes  are  given,  befiore  ma- 
turity there  is  no  lien;  but  after  the 
notes  have  been  dishonored,  and  the 
goods  remain  undelivered,  the  vendor's 
lien  attaches  without  dissolving  the 
original  contract,  and  the  vendees  could 
not  recover  the  value  of  the  goods:] 
Valpy  v.  OakeUy  (1851),  16  Ad.  &  El. 
N.  S.  941,  950- 

Hence,  this  rule  applies  to  a  sale  00 
credit,  so  as  to  allow  a  refusal  to  deliver 
possession  if  payment  is  not  made  when 


the  credit  expiree:  Hmmter  v.  Tmt^ 
(1844),  3  Smedes  ft  If.  (lCi».)  7S4t 
761;  nor  is  the  rale  changed  by  the 
fact  that  notes  have  been  deposited  aa 
collateral  security,  if  no  money  has  been 
realized  from  them :  Id,;  and  the  rule 
even  applies  if  a  third  person,  upon 
whose  credit  the  goods  ordered  were 
sold,  l)ecomes  insolvent:  Wmmawtakir 
V.  Yerkes  (1872),  70  PiL  443»  445-  Nor 
does  it  matter  whether  the  sale  is  of 
specific  chattels  or  an  execotory  con- 
tract to  supply  goods:  GriJfUkt^,  Ferry 
(1859),  I  £1.  &.E.  600;  or  that  the 
properly  is  identified  or.  designated: 
Arnold  v.  Delatto  (1849),  4  Cush. 
(Mass.)  33;  Thompson-^, Bmlt^Eic^R. 
A\  Co.  (1867),  28  Md.  396. 

[When  the  contract  was  to  sopply 
bleaching  power  in  monthly  portions^ 
and  payment  was  to  be  received  in 
cash,  fourteen  days  alter  each  deliveiy, 
the  insolvency  of  the  purchaser  re- 
lieved the  seller  from 
more  goods,  until  tender  of 
and  for  goods  to  be  presently  delivered^ 
and  BO  damages  woold  be  aUowed  §at 
inch  non-delivery:]  £x  pmtte  Chmi* 
men  (1873),  L.  R.  8  Ch.  App.  a89» 
291. 

Withholding  delivery  may  be  the 
remedy  naturally  available,  where  the 
seller  retains  the  custody  of  the  goods 
as  bailee  of  the  buyer,  as  under  an  ar^ 
rangement  to  pay  warehouse  rent: 
Griee  y.  Richardson  (1877),  L.  R.  3 
App.  Ca.  319. 

In  many  cases  the  vendor  may  have 
given  documents  of  transfer,  and  then 
the  question  arises,  can  he  oonnfeer- 
mand  them? 

In  England,  the  vendor  may  rtop 
the  delivery  of  the  goods,  nnder  hia 
Hen  for  the  price,  even  if  he  has  given 
a  deliveiy  order  for  the  goods,  if  such 
order  has  not  been  presented  to  the 
warehouseman,  or  other  custodian  of 
the  goods,  and  recognized   by  hha: 
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AtEwam  t.  SmM  (1849),  a  H.  L.  Dl 
309^  GHfU*jyr,  Perry  (1859),  I  E. 
A  E.  680;  /W^  V.  Gt.  West,  Ry. 
a.  (1876).  34  L.  T.  (N.  S.)  $37. 

Like  Tiews  we  held  in  this  taoxXrf^ 
•Bd  the  icUcr'i  lien  is  held  not  to  be 
divested  by  the  endorsement  snd  trans- 
fer of  a  delivery  order  fisr  unpaid  goods 
USX  in  the  possession  of  the  seller's 
sgoit :  SmttktDnUm^  tf/r.,  Co,  t.  Stmm- 

afi^(i869)y  44  ^o-  ^>  >  [>^  •  *^^ 
porchaseTy  eren  holding  an  order  for 
deUvery  accepted  by  the  seller,  has  no 
greater  rights  than  the  original  pur- 
chaser:] Somtkwestem^  etc.^  Co,  t. 
Plami{l%'lo\  45  id.  $17.  The  same 
has  been  held  of  a  warehouse  order 
which  was  countermanded  before  it  was 
presented  lo  the  warehouseman :  Keeler 
V.  Goodmm  (1873),  >il  M***-  490» 
491,492;  Wurt  Rivtr  R,  R.  Co,  v. 
>7Man/(i879),  114  id.  447, 454- 

A  tender  of  the  price,  eren  if  not 
accepted*  puts  an  end  to  the  lien  upon 
the  goods  sold :  MartindaU  v.  Smitk 
(1841),  I  Q.  B.  389.  395,  396.  See 
also  Demptey  t.  Carson  (Trin.  Tenn,  25 
Vic)  II  Up.  Can.  C.  P.  462, 466. 

A  paitial  payment  is  insufficient  to 
extinguish  the  lien:  Minaisheimer  v. 
Heine  (1855),  4  E.  D.  Smith  (N.  Y.) 
65,67;  compare,  however,  ^^rrMim/r' 
Banking  Co.  v.  Pheemx  B.  S.  Co. 
(1877),  L.  R.  5  Ch.  D.  205 :  s.  c.  22 
Eog.  33, 46,  where  Jessel,  M.  R.  said, 
**  here  it  is  a  case  of  several  payments 
for  several  portions  of  goods,  and  that, 
as  regards  these  portions  of  the  goods 
which  have  been  actually  paid  for, 
there  is  no  vendor's  lien  whatever." 

Henoe,  a  paitial  delivery  does  not 
prevent  the  seller's  lien  reviving  upon 
the  imolvencyof  the  buyer,  and  attach- 
ing to  the  residue  of  the  property  re- 
in the  seller's  custody;  and 
1  if  the  goods  have  been  re-sold,  the 
vendor's  lien  is  in  no  way  affected,  un- 
less the  seller  knew  and  approved  such 
re-sale:  ffmmbergers, Rodman (i2!^)^ 


9  Daly  (N.  Y.  C.  P)  93,  99,  per  Daly, 
C  J.,  citing  many  authorities. 

[Where  die  purchasers  agreed  to  ex- 
ecute a  chattel  mortgage,  to  secure  the 
price  of  certain  hotel  carpets,  and  de- 
livery was  made  under  this  agreement,, 
before  the  execution  of  the  chattel  mort- 
gage, the  agreement  for  such  mortgage 
could  be  enforced  in  equity  and  con- 
stituted an  equitable  lien  against  the 
purchasers  and  all  claiming  under 
them,  except  bona  fide  purchasers  with- 
out notice:  but  the  legal  title  had 
passed,  and  an  action  of  trover  against 
the  receiver  of  the  purchasers,  for  selling 
the  carpets,  could  not  be  sustained:. 
United  y,  Ingraham  (1878),  75  N.  Y. 
251 ;  Hales. Omaha  Nat,  Bank{\%^6), 
64  Id.  555.  See  also  Alexander  v. 
Heriot  (1831),  I  Bail.  Eq.  (S.  C.)  223,, 
225. 

An  agreement  against  a  resale  until 
payment  of  the  price,  does  not  give  a 
lien:  IVtlsh  v.  Parish  (1833),  l  Hill 
(S.  C.)  155, 163.  *'  It  is  when  put  in 
the  strongest  point  of  view,  only  a  con- 
dition subsequent,  constituting  a  per- 
sonal undertaking":  per  Johnson,  J., 
Id.  163. 

The  superiority  of  vendors'  lien  on 
cotton,  under  the  laws  of  Alabama  and 
Louisiana,  over  the  claims  of  parties  in- 
tervening as  pledgees,  was  in  question 
in  Tyree  v.  Sands  (1872),  24  La.  An. 
363,  364.  Howe,  J.,  said,  the  vendors 
«•  had  their  lien.  They  had  a  right  to 
rely  upon  it,  as  upon  any  other  legal 
protection.  There  can  be  no  impru- 
dent confidence  in  trusting  one's  prop- 
erty to  the  guardianship  of  the  law. 
The  intervenoTi,  bankers  of  Mobile, 
knew  the  law,  and  were  aware  of  the 
possibility  of  plaintiffs'  lien.  They 
might  have  easily  asked  if  the  cotton 
was  paid  for ;  they  might  have  required 
their  money  to  be  used  in  payment  for 
it:  "  Id.  366.    The  lien  was  sustained. 

[Where  a  mule  was  purchased  at 
public  sale  on  a  credit  of  nine  months. 
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«onditioBed  vpon  th«  purchaser  giWng 
approved  secnriCjr,  which  was  not  ghren, 
the  Tendor  had  a  lien,  which  he  was 
not  boond  to  relinquish  until  the  terms 
of  sale  had  been  complied  wilh»  and 
could  therefore  sue  for  the  price,  though 
the  mule  had  not  been  delivered  to  the 
purchaser:  iVadt  t.  Afoffett  (1859), 
21 IIL  no]. 

In  short,  when  goods  are  sold  and 
there  is  no  stipulation  for  credit,  or  time 
allowed  for  payment,  the  vendor  has, 
by  the  common  law,  a  lien  for  the  price, 
so  that  he  is  not  bound  to  part  with  the 
postesFion  of  the  goods,  without  befaig 
paid  for  them:  Amoid  t.  Deiamo 
(1S49),  4  ^^^'  (Mass.)  33.  Butthere 
is  no  lien  for  the  purchase  money  of 
goods,  with  the  pomession  of  which  the 
vendor  parts  absolutely  and  uncondi- 
tionally :  Blackshtar  v.  Bnrke  (1883), 
74  Ala.  239,  243.  [And  no  equitable 
or  implied  lien,  while  the  vendee  re- 
tains possession] :  James  t.  BinTs 
Admr,  (1837),  8  Leigh  (Va.)  510. 
[Therein  personalty  differs  fixMn  real 
estate.  **  By  the  Roman  law,  the  vendor 
could  in  such  a  case  as  this,  retort  to 
the  property ;  and  so,  I  think,  he  may 
by  the  civil  code  of  France,  notwith- 
standing article  1583.*  •  •  •  AU  con- 
tracts of  sale,  although  positive  in  their 
terms,  according  to  these  laws,  have,  it 
is  said,  this  implied  condition:  /rp- 
vided  the  price  is  paid:*  But  <«  we  were 
referred  to  no  case,  on  the  argument, 
and  I  think  the  search  wouM  be  in 
vain  to  find  one,  wherein  It  has  been 
decided  in  a  court  of  law  or  equity  in 
this  country,  or  in  England,  that,  after  a 
sale  of  personal  properly  and  a  feirand 
absolute  delivery  to  the  purchaser  per- 
sonally, the  vendor  can  reclaim  the  pro- 
perty because  the  consideration  has  not 
been  paid :"  per  Mabcy,  J.],  Lt^iss 
H  ai,  Marie  ^  Varet  (1830),  6  Wend. 
(N.  Y.)  77, 82,  83.  ••  The  Uw  b  well 
ie(tted,  that,  when  on^  voluntarily  de- 
Jhrcn  poMsiikn  of  piopeity  whidi  is 


pledged,  or  upon  which  a  lieA  cilili^ 
without  any  restriction  or  qwdifieate^ 
and  without  insisting  upon  pnymeBt,  It 
is  a  release  or  waiver  of  any  secnrityor 
lien  he  may  have  upon  such  property, 
for  its  price:"  Gardnek,  J.,  WiOde 
V.  Day  (1886),  141  Mass.  68, 73,  citing 
Farhmy.  Eait(\Un\  15  Gray  (Mast.) 
229 ;  Seudder  t.  Bradkmry  (1871),  ia6 
Mass.  422 ;  ffaskms  t.  Wkrteu  (1874}, 
115  Id.  514;  (/pimr, SisirMe^ MUb 
(1873),  III  Id.  446. 

The  right  of  lien  depends  upon  the 
possession  (cases,  n^m);  and  to  main- 
tain it,  a  vendor  must  have  the  actual 
or  constructive  posseiiion  of  the  goods: 
Parks  T.  ffali  (1824),  2  Pick.  (Mm.) 
206,212.  '<  To  tolerate  a  lien  severed 
fixMnthe  pomewoo  fay  any  device  what- 
ever, would  be  ptegnaal  witfi  all  te 
mischiefr  of  colorable  ownenUp;  Gd- 
SON,  C.  J.»  Jemkirn  t.  EiekeBtrger 
(1835),  4  Watts  (Pis.)  123. 

The  principle  Chat  the  aufrender  of 
the  poasef  ston  is  the  extinction  of  te 
lien,  applies  especially  where  the 
render  b  to  a  purchaser  from  the 
dor,  against  whom  the  lien  eidsti  in 
favor  of  hb  fector :"  Gnym  t.  Jtieh- 
momd^ etc., Xy,  Co,  (1881),  85  V.C^^ 

[The  principle  is  equally  applicable 
where  the  piopetty  b  put  in  the  poeici 
sion  of  a  brother  of  the  vendor,  who  b 
the  servant  of  the  vendee.  **  The  prop- 
erty was  in  the  use,  and  under  the  com- 
plete control  and  direction  of  Fuller,'* 
the  vendee,  "  and  to  try  to  escape  the 
legal  consequences  of  thb  condition,  fay 
showing  that  the  piopeily  was  in  te 
possession  of  Fuller's  hired  servant,  as 
agent  or  trustee,  would  be  an  attempt 
to  evade  the  provisions  of  the  Statute  of 
Frauds : "  HsYDiifraLDT,  J.,  Hleim  t. 
Dumars  (1853),  3  Cal.  454,  457.] 

[The  lien  abo  attaches  where  drill- 
ings are  delivered  from  time  to  time,  to 
be  made  into  sacks,  and  the  flMurafiic- 
tured  sacks  are  delivered  back  to  the 
seller,to  bold  until  paymeoft  b 
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tfie  micrial.  But  there  is  no  lien  while 
the  driUingt  are  in  the  buyer^s  poises- 
«ioB,lar  mennfartiire  Into  sacks;  and 
the  bojer  coald  have  made  a  good  title 
upon  a  re-sale:  fftwltifyr,  flint  (l%n), 
701264.] 

[Where,  howerer,  wool  was  sold  at 
nagreed  price  by  weight,  and  removed 
heibfe  payment  to  a  warehouse,  to  be 
packed  and  weighed,  and,  by  the  usual 
coniie  of  dealing,  the  buyer  would  not 
rcmoive  the  wool  from  the  warehouse 
until  payment,  actual  possession  was 
held  to  have  been  given  as  soon  as  the 
wool  "  was  weighed  and  packed ;  that 
it  was  thenceforward  at  his,"  the 
bnycr'Sy  "  risk,  and,  if  burnt,  must  have 
been  paid  for  by  him.  Consistently 
with  this,  however,  the  plaintiff  had, 
not  what  is  eommonly  called  a  lien,  de- 
terminable on  the  loss  of  possession, 
but  a  special  interest,  sometimes,  but 
improperly,  called  a  lien,  growing  out 
of  his  original  ownership,  independent 
of  the  actual  possession,  and  consistent 
with-the  piupeity  being  in  the  defend- 
ant This  he  retained  in  req)ect  of  the 
term  agreed  on,  that  the  goods  should 
not  be  removed  to  their  ultimate  place 
of  destination  before  payment  Bat 
this  lien  is  consistent,  as  we  have  seen, 
with  the  possesuon  having  passed  to 
the  buyer,  so  that  there  may  have  been 
a  delivery  to^  and  actual  receipt  by 
hhn:"  DxNMAN,  C.  J.;  and  the  seller 
was  given  Judgment  for  the  price  of  the 
goods  notwithstanding  the  defence  that 
the  goods  had  never  been  delivered : 
D^ktey  T.  Varlty  (1840)  13  A.  & 
E.I41. 

QoestioBS  relating  to  express  reser- 


vations of  the  seller's  lien ;  to  the  re- 
cord and  notice  of  such  lien ;  to  the 
effect  of  sub-sales,  and  to  conduct,  es- 
topping the  seller  from  asserting  his 
rights,  must  be  deferred  far  future  dis- 
cussion. 

Nathan  Newmark. 

San  Fraadico,  Cal. 

[**  The  lien  of  ihe  purchaser,  for  the 
price  of  goods  sold,  originated  with  the 
Roman  Law,  and  afterwards  became 
,  incorporated  into  the  Common  faw.  It 
is  a  right  to  retain  goods  sold,  until  the 
whole  price  is  paid.  A  partial  pay- 
ment, therefore,  will  not  operate  to 
destroy  the  lien  of  the  vendor  upon  all 
the  goods,  but  only  to  diminish  it  in 
value ;  every  single  portion  of  the  prop- 
erty sold,  being  covered  by  a  lien  for 
the  smallest  fraction  of  the  price:** 
Story,  Sales,  1 282 ;  Exparte  Chalmers^ 
L.  R.  8  Ch.  App.  289. 

[**  The  lien  at  conmion  law,  of  the 
vendor  of  personal  property,  to  secure 
the  payment  of  the  purchase  money,  is 
lost  by  the  voluntary  and  unconditional 
delivery  to  the  purchaser ;  but  this  does 
not  prevent  the  parties  from  contracting 
for  a  lien  which,  as  between  themselves, 
will  be  good  after  delivery  :*'  Waitc, 
C.  J.,  Gregory  v.  Morris  (1877),  96  U. 
S.  619;  abstract  s.  c.  17  AiftR.  Law 
Reg.  601. 

[There  are  special  provisions,  recog- 
nizing and  enforcing  this  lien  in  the 
statutes  of  California  (Civil  Code,  ed. 
1885,  {  3049) ;  Dakota  (Comp.  Laws, 
1887,  {  4439) ;  Louisiana  (R.  Civ.  Code, 
II 3127-3231);  and  Tennessee  (Code. 
1884,  {  2761).]  J.  B.  U. 
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Supreme  Court  of  Minnesota, 

MINNEAFOUS  THRESHING  MACHINE  CO.  v.  DAVIS. 

A  subscription  by  a  number  of  persons  to  the  stock  of  a  corporation,  to  be  tlicte- 
after  formed  by  them,  constitutes,  firsts  a  contract  between  the  subscribers  them- 
selves to  become  stockholders  when  the  corporation  is  formed,  upon  the  conditions 
expressed  in  the  agreement,  and  as  such  it  is  binding  and  irrerocable  from  the  date 
of  the  subscription ;  second^  it  is  in  the  nature  of  a  continuing  offer  to  the  proposed 
corporation,  which,  upon  acceptance  by  it,  becomes  as  to  each  subscriber,  a  coo- 
tract  between  him  and  the  corporatioD. 

A  promoter  of  a  proposed  corporation,  who  solicits  and  procures  stock  subscrip- 
tions upon  a  written  subscription  paper,  is  the  agent  of  the  body  of  the  subscribers 
to  hold  the  subscriptions  until  the  corporation  is  formed,  and  then  turn  them  over 
to  it  without  any  further  act  of  delivery  on  the  part  of  the  subscribers.  Hence,  a 
delivery  of  a  subscription  paper  to  such  promoter  is  a  complete  delivery  as  to  the 
subscriber  making  such  delivery,  so  that  it  becomes,  m  instanti^  a  binding  contract 
as  between  the  subscribers. 

Where  a  person  subscribes  to  the  stock  of  the  proposed  corporation  and  delivers 
the  subscription  to  such  promoter,  and  other  persons,  without  notice  of  any  oral 
condition  attached  to  such  delivery,  also  subscribe  to  the  stock  and  pay  the  same 
in,  and  in  reliance  on  the  subjcriptions  the  corporation  b  organized,  engages  in  its. 
bufiness,  expends  large  sums  of  money,  and  contracts  liabilities  therein,  such  per- 
son, when  sued  for  instalments  due  on  his  stock  subscription,  will  not  be  allowed 
to  defeat  a  recovery  by  showing  that  he  attached  a  secret  oral  condition  to  the  de- 
livery of  his  subscription  to  the  promoter. 

Appeal  from  an  order  of  the  District  Court  for  Hennepin 
County,  refusing  a  new  trial  after  judgment  for  the  defendant* 

The  material  fiurts  are  stated  in  the  opinion  of  the  Court 

C.  M,  Pond,  for  appellant. 

Ferguson  &  Kneeland,  for  respondent. 

Mitchell,  J.,  January  31,  1889.  This  was  an  action  to  re- 
cover instalments  due  on  subscriptions  to  stock  of  the  plaintifC 
The  (acts  fully  appear  from  the  findings  of  the  court  in  con- 
nection with  exhibits  A  and  B  attached  to  the  complaint 

Those  material  for  present  purposes  are,  that  a  scheme  hav- 
ing been  started  to  organize  a  manu&cturing  corporation  with 
$250,000  capital,  whose  works  should  be  located  at  Junction 
City,  near  Minneapolis,  and  one  McDonald  having  proposed 
that,  if  the  citizens  of  Minneapolis  would  subscribe  $190,000 
to  the  capital  stock,  he  would  subscribe  the  remaining  $60,000, 
one  Janney,  a  promoter,  but  not  a  subscriber  to  the  stock  of 
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the  proposed  corporation,  acting  as  a  voluntary  solicitor,  hav- 
ing with  him  the  subscription  paper  (Exhibits  A  and  B),  about 
April  1st,  1887,  proceeded  to  canvass  tor  subscriptions  to  ihe 
stock  of  the  proposed  corporation  on  the  terms  and  conditions 
embodied  in  the  paper.  He  first  applied  to  defendant,  who 
subscribed  to  $5,000  of  stock.  Afterwards,  and  about  the 
same  date,  other  citizens  respectively  subscribed  to  the  stock, 
on  the  same  paper,  to  the  aggregate  amount,  including  de- 
fendant's subscription,  of  $190,000,  of  which  over  $65,000  has 
been  paid  in  to  plaintifH  Thereupon  McDonald,  in  accordance 
with  his  proposition,  subscribed  the  remaining  $60,000,  which 
he  has  paid  up  in  full.  All  the  conditions  expressed  in  the 
written  subscription  (Exhibit  A),  having  been  fully  performed 
and  complied  with,  the  proposed  corporation  was  afterwards, 
about  April  25th,  1887,  organized,  and  these  subscriptions  to 
its  stock  delivered  over  to  it.  The  corporation,  acting  in  good 
faith  upon  such  subscriptions,  including  that  of  defendant,  ex- 
pended large  sums  of  money  in  locating  and  constructing  its 
works,  and  entered  into  large  contracts,  and  incurred  liabilities 
to  the  amount  of  over  $75,000.  During  all  this  time  the  cor- 
poration had  no  notice  or  knowledge  of  any  condition  being 
attached  to  defendant's  subscription,  other  than  those  expressed 
in  the  subscription  paper  itself.  Neither  is  it  found  or  claimed 
that  any  of  the  other  subscribers  to  the  stock  had  any  such 
notice  or  knowledge.  Defendant  was  not  present  at  the  organ- 
ization of  the  corporation,  and  never  attended  or  took  part  in 
any  of  its  meetings,  and  had  no  notice  or  knowledge  that  the 
subscription  paper  had  been  transferred  or  delivered  over  to 
plaintiff,  or  that  plaintiff  relied  on  it,  until  about  November, 
1887,  just  prior  to  the  commencement  of  this  action. 

Upon  the  trial,  the  defendant  was  permitted,  against  plain- 
tiffs objection  and  exception,  to  testify  that  he  signed  or  sub- 
scribed to  the  stock  only  upon  the  express  oral  condition  and 
agreement  then  had  between  him  and  Janney,  that  the  latter 
should  retain  in  his  possession  said  agreement  with  his  name 
signed  thereto,  and  not  deliver  it  to  any  one,  or  use  it  in  any 
way,  until  certain  four  persons  should  subscribe  to  the  stock, 
each  in  the  sum  of  $5,000;  that  Janney  took  the  agreement 
from  defendant  on  that  express  condition  and  understanding, 
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and  not  otherwise ;  that  none  of  these  four  persons  ever  did 
subscribe  to  the  stock  of  the  plaintiff;  and  that  defendant  never 
authorized  Janney  or  any  one  to  deliver  said  agreement  to  any 
one  except  upon  the  condition  referred  to.  The  Court  found 
the  (acts  to  be  in  accordance  with  the  testimony,  and  upon 
that  ground  found  as  a  conclusion  of  law,  that  defendant  never 
became  a  subscriber  to  the  plaintiff's  stock.  The  competency 
of  this  evidence  is  the  sole  question  in  this  case.  Under  the 
elementary  rule  of  evidence  that  a  written  agreement  cannot 
be  varied  or  added  to  by  parol,  it  is  not  competent  for  a  sub- 
scriber to  stock  to  allege  that  he  is  but  a  conditional  sub* 
scriber.  The  condition  must  be  inserted  in  the  writing  to  be 
effectual.  This  rule  applies  with  special  force  to  a  case  like 
the  present,  where  to  allow  the  defendant  now  to  set  up  a 
secret  parol  arrangement  by  which  he  may  be  released,  while 
his  fellow-subscribers  continue  to  be  bound,  would  be  a  fraud, 
not  only  upon  them,  but  upon  the  corporation  which  has  been 
organized  on  the  &ith  of  these  subscriptions,  and  upon  its 
creditors.  The  defendant,  of  course,  does  not  attempt  to  con- 
trovert so  elementary  a  rule  as  the  one  suggested,  but  con- 
tends that  the  effect  of  this  evidence  was  not  to  vary  or  con- 
tradict the  terms  of  the  writing,  but  to  prove  that  there  was 
never  any  delivery  of  it,  and  hence  that  there  never  was  any 
contract  at  all,  delivery  being  pre-requjsite  to  the  very  exist- 
ence of  a  contract.  His  claim  is  that  the  subscription  paper 
was  given  to  and  received  by  Janney  merely  as  an  escrow,  or 
as  in  the  nature  of  an  escrow,  only  to  be  delivered  or  used 
upon  the  performance  of  certain  conditions  precedent,  and  that 
until  they  were  performed  there  could  be  no  valid  delivery. 

In  determining  this  question,  it  becomes  important  to  con- 
sider the  nature  of  a  subscription  to  the  stock  to  a  proposed 
corporation,  and  the  relation  of  the  different  parties  to  each 
other,  under  the  facts  of  this  case.  A  subscription  by  a  num- 
ber of  persons  to  the  stock  of  a  corporation  to  be  thereafter 
formed  by  them,  has  in  law  a  double  character.  First,  it  is  a 
contract  between  the  subscribers  themselves  to  become  stock- 
holders, without  further  act  on  their  part,  immediately  upon 
the  formation  of  the  corporation.  As  such  a  contract,  it  is 
binding  and  irrevocable  from  the  date  of  the  subscription,  (at 
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least  in  the  absence  of  fraud  or  mistake,)  unless  cancelled  hy 
consent  of  all  the  subscribers  before  acceptance  by  the  corpo- 
ration. Second,  it  is  also  in  the  nature  of  a  continuing  offer 
to  the  proposed  corporation,  which,  upon  acceptance  by  it 
after  its  formation,  becomes  as  to  each  subscriber,  a  contract 
between  him  and  the  corporation :  i  Morawetz  on  Priv.  Corp., 
sec.  47  et  seq, ;  Red  Wing  Hotel  Co.  v.  Fricdrich  ( 1 879),  26  Minn. 
1 1 2.  Janney,  the  promoter  who  solicited  and  obtained  the 
subscriptions,  occupied  the  position  of  agent  for  the  subscri- 
bers as  a  body,  to  hold  the  subscriptions  until  the  corporation 
was  formed  in  accordance  with  the  terms  and  conditions  ex- 
pressed in  the  agreement,  and  then  turn  it  over  to  the  company 
without  any  further  act  of  delivery  on  part  of  the  subscribers. 
The  corporation  would  then  become  the  party  to  enforce  the 
rights  of  the  whole  body  of  subscribers. 

It  follows,  then,  that  considering  the  subscription  as  a  con- 
tract between  the  subscribers,  a  delivery  to  Janney  by  any  sub  - 
scriber,  was  a  complete  and  valid  delivery,  so  that  his  sub- 
scription became,  eo  instanti,  a  binding  contract.  The  case 
stands  precisely  as  a  case  where  a  contract  is  delivered  by  the 
obligor  to  the  obligee.  It  cannot  therefore  be  treated  as  a 
case  where  a  writing  has  been  delivered  to  a  third  party  in 
escrow.  The  defendant,  however,  attempts  to  bring  the  case 
within  the  rule  of  Westman  v.  Krumweide  {\%ii\  yy  Minn. 
313,  in  which  this  Court  held  that  parol  evidence  was  admis- 
sible to  show  that  a  note  delivered  by  the  maker  to  the  payee, 
was  not  intended  to  be  operative  as  a  contract  from  its  delivery, 
but  only  upon  the  happening  of  some  contingency,  though 
not  expressed  by  its  terms ;  that  is,  that  the  delivery  was  only 
in  the  nature  of  an  escrow.  We  so  held  upon  what  seemed 
the  great  weight  of  authority,  although  the  doctrine,  even  to 
the  extent  it  was  applied  in  that  case,  is  a  somewhat  dangerous 
one.  The  distinction  between  proving  by  parol,  that  the  de- 
livery of  a  contract  was  conditional,  and  that  the  contract  itself 
contained  a  condition  not  expressed  in  the  writing,  is  one 
founded  more  on  refinement  of  logic  than  upon  sound  practi- 
cal grounds.  It  endangers  the  salutary  rule  that  written  con- 
tracts shall  not  be  varied  by  parol.  Said  Erle,  J.,  in  Pym 
V.  CampbeU  (1856),  6  E.  &  B.  370,  in  sustaining  such  a  de- 
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fcfise,  ''  I  grant  the  risk  that  such  a  defence  may  be  set  up 
without  ground ;  and  I  agree  that  a  jury  should  therefore  al- 
ways look  on  such  a  defense  with  suspicion."  And  in  all  the 
cases  where  such  a  defense  has  been  sustained,  so  &r  as  we  can 
discover,  they  have  been  cases  strictly  between  the  original 
parties,  and  where  no  one  has  changed  his  situation  in  reliance 
upon  the  contract  and  in  ignorance  of  the  secret  oral  condition 
attached  to  the  delivery,  and  hence  no  question  of  equitable 
estoppd  arose.  Many  of  the  cases  have  been  careful  to  ex* 
pressly  limit  the  rule  to  such  cases :  Benton  v.  Martin  (1865), 
31  N.  Y.  382 ;  Sweet  v.  Stevens  (1863),  7  R.  I.  375. 

Conceding  the  rule  of  IVestman  v.  Krumweide^  supra^  to  its 
full  extent,  there  are  certain  well  recognized  doctrines  of  the 
law  of  equitable  estoppel  which  render  it  inapplicable  to  the 
&cts  of  the  present  case.  This  subscription  agreement  was 
not  intended  to  be  the  sole  contract  of  the  defendant  It  was 
designed  to  be  also  signed  by  other  parties,  and  from  its  very 
nature  the  defendant  must  have  known  this.  Each  succeedti^ 
suliscriber  executed  it  more  or  less  upon  the  faith  of  the  sub- 
scriptions of  others  preceding  his.  The  paper  purports  on  its 
£ftce  to  be  a  completed  contract,  containing  all  the  terms  and 
conditions  which  the  subscribers  intended  it  should.  When 
this  agreement  was  presented  to  others  for  subscription,  de- 
fendant had  not  only  signed  it  in  this  form,  but  he  had  also 
done  what,  under  the  (acts,  constituted  to  all  outward  appear- 
ances at  least,  a  complete  and  valid  delivery.  He  had  placed 
it  in  the  proper  channel  according  to  the  ordinary  and  usual 
course  of  procedure,  for  passing  it  over  to  the  corporation, 
when  organized,  and  clothed  Janney  with  all  the  indicia  of 
autiiority  to  hold  and  use  it  for  that  purpose,  without  any  other 
or  further  act  on  his  part,  untrammeled  by  any  condition  other 
than  those  expressed  in  the  writing.  In  reliance  upon  this, 
others  have  not  only  subscribed  to  the  stock  but  have  since 
paid  in  a  large  share  of  it  The  corporation  has  been  oi^an- 
iz^  and  engaged  in  business,  expending  large  sums  of  money, 
and  contracting  large  liabilities,  all  upon  the  strength  of  these 
subscriptions  to  its  stock,  and  in  entire  ignorance  of  this  se- 
cret oral  condition  which  defendant  now  claims  to  have  at- 
tached to  the  delivery. 
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To  permit  defendant  to  relieve  himself  from  liability  on  any 
such  ground  under  this  state  of  (acts,  would  be  a  fraud  on 
others  who  have  subscribed  and  paid  for  stock ;  on  the  corpo- 
ration which  has  been  organized  and  incurred  liabilities  in 
reliance  upon  the  subscriptions ;  and  on  creditors  who  have 
trusted  it.  The  familiar  principle  of  equitable  estoppel  by 
conduct  applies,  viz.,  where  a  person  by  his  words  or  conduct 
wilfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  facts,  and  induces  him  to  act  in  that  belief  so  as  to 
alter  his  own  previous  condition,  he  is  estopped  from  denying 
the  truth  of  such  facts  to  the  prejudice  of  the  other. 

We  have  examined  all  of  the  numerous  cases  cited  by  the 
defendant's  counsel,  and  fail  to  find  one  which,  in  our  judgment, 
is  analogous  in  its  facts,  or  the  law  of  which  will  cover  the 
present  case.  The  two  which  at  first  sight  might  seem  most 
strongly  in  his  favor  are  Railroad  Co.  v.  -Ai/;;irr  (1865),  19 
Wis.  574.  and  Railroad  Co.  v.  Hall  (1878),  i  Bradw.  (111.), 
612.  But  an  examination  of  those  cases  will  show  that 
in  neither  did  or  could  any  question  of  estoppel  arise,  and  in 
both  the  Court  held  that  the  person  to  whom  the  instrument 
was  delivered  after  signature,  was  a  stranger  to  it,  so  that  it 
was  strictly  a  delivery  in  escrow  to  a  third  party. 

Cases  are  cited,  where  a  surety  signed  a  bond  or  non-nego- 
tiable note,  and  delivered  it  to  the  principal  obligor,  upon  con- 
dition that  it  should  not  be  delivered  to  the  obligee  until  some 
other  person  signed  it,  and  where,  without  such  signature,  the 
principal  obligor  delivered  it  to  the  obligee,  and  yet  the  courts 
held  that  the  surety  was  not  liable,  although  the  obligee  had 
no  notice  of  the  condition.  Such  cases  usually,  too,  proceed 
upon  the  theory  that  a  delivery  to  the  principal  obligor  under 
such  circumstances  is  a  mere  delivery  in  escrow  to  a  stranger ; 
the  term  "  stranger,"  in  the  law  of  escrows,  being  used  in 
opposition  merely  to  the  party  to  whom  the  contract  runs.  It 
may  well  be  doubted  whether  in  such  cases,  where  the  instru- 
ment is  complete  on  its  fiice,  the  courts  have  not  sometimes 
ignored  the  law  of  equitable  estoppel.  No  such  defense  would 
be  allowed  in  the  case  of  negotiable  paper,  and  it  is  not  clear 
why  the  distinction  should  be  drawn  on  that  line.  The  doc- 
trine of  estoppel  rests  upon  totally  different  grounds,  and 
Vol.  XXXVII.— ao 
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Operates  independently  of  negotiability,  being  founded  upon 
principles  of  equity.  But  whether  the  cases  referred  to  be 
right  or  wrong,  we  do  not  see  that  they  are  in  point  here.  Our 
conclusion  is  that  the  Court  erred  in  admitting  the  evidence 
objected  to,  and  for  that  reason  a  new  trial  must  be  awarded. 

Order  reversed. 


I.  Tke  Genera/  ^u/e.—Tht  estab- 
lished rule  of  evidence,  that  a  written 
contract  is  not  to  be  contradicted  or 
varied  by  evidence  of  a  parol  agree- 
ment or  understanding,  is  applied  to 
cases  of  subscription  to  the  stock  of 
corporations.  One  reason  for  so  apply- 
ing this  rule  b,  that,  if  such  evidence 
were  admitted,  it  would  tend  strongly 
towards  the  commission  of  a  fraud  upon 
other  subscribers  to  the  stock :  Angell 
and  Ames  on  Corporations,  Sec.  531 ; 
Waterman  on  Corporations,  Sec.  193  ; 
Cook  on  Stockholders,  Sec.  137. 

This  principle,  enlarged  by  judicial 
construction  ioto  an  equitable  estoppel, 
is  applied  by  the  Court  in  the  principal 
case.  It  was  palpable  that  the  admis- 
sion of  such  evidence,  jfor  the  purpose 
of  a  judgment  in  favor  of  the  defend- 
ant, operated  unjustly  toward  other  sub- 
scribers, who  had  made  tlieir  stock  sub- 
.  scriptions  and  became  bound  thereby, 
and  made  pajrments  thereon,  in  reliance 
upon  the  subscription  of  the  defendant. 

It  is  only  where  the  evidence  of  the 
parol  agreement  tends  to  prove  fraud, 
accident  or  mistake,  that  it  can  be  ad- 
mitted in  evidence  and  consideied: 
Cook  on  Stockholders,  Sec.  137  ;  Wa- 
terman on  Corporations,  Sec.  192; 
Angell  &  Ames  on  Corporations,  Sec. 

The  term  "  conditional  subscription" 
does  not  apply  to  the  parol  contract  set 
up  by  defendant  in  the  principal  case. 
Conditional  subscriptions  proper,  are 
those  only  in  which  the  condition  is  a 
part  of  the  subscription.  There  are 
sock  conditkms  to  the  subscription  in 


that  case.  But  oral  agreements,  con- 
temporaneous with  a  subscription,  will 
not  fall  under  this  head ;  they  are  to 
be  considered  under  the  head  of  fraud, 
accident  or  mistake:  Cook  on  Stock- 
holders, Sees.  77, 137. 

The  release  of  other  stockholders  is 
no  defence  to  an  action  on  a  subscrip- 
tion: Cook  on  Stockholders,  Sec.  191. 

In  England,  it  has  been  held  that,  in 
such  cases,  the  proper  remedy  of  the 
subscriber,  who  complains  of  the  viola- 
tion of  the  parol  agreementf  b  by  ac- 
tion against  the  promoter  who  made  the 
agreement  with  him:  Fel^ate^s  Case 
(1865),  2  De  G.  J.  and  S.  456. 

2.  Authorities  Classified. — The  cir- 
cumstance that  the  subscription  in  the 
principal  case  was  given  for  the  pur- 
pose of  organizing  a  new  corporation, 
furnishes  ground  for  a  dbtinctioa  be- 
tween the  various  cases  that  have  pre- 
viously been  decided. 

An  examinaiion  of  the  authorities, 
with  reference  to  this  distinction,  sug- 
gests this  classification. 

In  the  following  named  cases,  the 
rule  was  applied  to  subscriptions,  given 
before  the  organization  of  the  corpora- 
tion, for  the  purpose  of  promoting  the 
particular  corporation:  R,  R,  Co,  v. 
Mason  (1857),  16  N.  Y.  45 1  (attempt 
by  subscriber  to  revoke  subscription); 
R.  R.  Co.  V.  Cross  (1859),  20  Ark.  443 
(declaration  by  promoter  as  to  location); 
R,  R.  Co.  V.  Lear  A  (1857)  4  Jones 
(N.  C),  340;  M//er  v.  R.  R.  Co. 
(1878),  87  Pa.  95  (location  of  road); 
Caley  v.  R.  R.  Co.  (1876),  80  Id.  363-,. 
Wi^qkt  V.  Shelby  R.  R.  (1855),  «6  B. 
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Mon.  (Ky.)  4  (a  delivery  of  sul>crip- 
tioo claimed  to  l«€  an  escrow);  A*.  ^.  C(». 
T.  Gammam  (iSs8),  5  Snced  (ienn.) 
567,  571  (that  subscribers  should  have 
a  yoke  in  location  of  rood);  ^.  /t,  Co. 
V.  Bowser  (1 864), 48  Pa.  29. 

In  the  following  named  cases,  the 
same  mle  was  api^lied  to  subscriptions 
to  an  existing  corporation :  Ferry  Co, 
n.  Jones  (1859),  39  N.  H.  49".  497; 
McClure  V.  A*,  k.  Co.  (1879),  90  IVi. 
269,  271 ;  MeCarly  v.  A'.  K.  Co.  (1878), 
87  Id.  332;  ScarUn  v.  AxaJemy  of 
^lArifr  (1876),  46  Md.  1 32,  I49;  Coi- 
with  V.  Cuh*er  (1873),  69  III.  502, 
506 ;  Gelpeke  v.  Blake  ( 1 863),  1 5  Iowa 
387  ;  Jaik  ▼.  Kaber  (1 863),  5  Id.  450 ; 
Doumiey.  fVAife  (1S60).  12  Wis.  176; 
If.  B.  Co,  ▼.  Stei'ens  (1855),  6  Ind. 
379;  B.  B.  Co.  V.  Bearee  (1867),  28 
Id.  502;  B.  B.  Co.  V.  BrusA  (1875), 
43  Conn.  86. 

3.  Tke  llervs  0/  the  Courts. — In 
IVighf  y.  SAi'/fir  B.  B.  (1S55),  16  B. 
Mon.  (Ky.)  4,  the  claim  by  (he  sub- 
scriber being  that  the  delivery  of  his 
subscription  was  simply  in  escrow,  and 
also  that  he  had  a  parol  condition  as  to 
the  location  of  the  road,  tlie  Court  held 
that  the  party  to  whom  the  sul)scription 
was  delivered,  being  one  of  the  com- 
missioners for  the  subscription  to  the 
road,  could  not  receive  it  in  escrow ; 
for,  to  make  it  an  escrow,  required  that 
the  writing  be  put  in  the  hands  of  a 
third  party.  The  Court  said  as  follows : 

**The  defense  relied  upon  by  Wight, 
that  the  subscription  of  stock  made  by 
him  was  left  with  one  of  the  commis- 
sioners in  the  nature  of  an  escrow,  is 
wholly  inTalid.  The  commissioners 
were  the  penons  appointed  by  the 
charter  to  receive  and  accept  snbscrip- 
tions  of  stock.  A  subscription  received 
by  them,  even  if  such  a  writing  could 
under  any  circumstances  be  made  to 
assume  tlie  nature  and  attributes  of  an 
escrow,  could  not  take  that  character, 
macm«/'h  as  whco  it  was  rcceivcd  by 


them,  it  became  just  as  oliligalory  on 
the  party  making  it  as  a  promissory 
note  wciuld  be  u|)on  the  maker  who  left 
it  with  the  payee,  or  his  agent  The 
well  settled  doctrine  is,  that  to  make  a 
writing  an  escrow  merely,  it  must  be 
placed  in  the  hands  of  a  third  person 
by  the  party  making  it,  to  be  delivered 
to  the  other  party  on  the  happening  of 
a  specified  contingency.  I  lere  the  sub- 
scribers were  the  parties  on  one  side, 
and  the  commissioners  on  the  other.  A 
subscription  when  made  and  received 
by  the  commissioners,  could  not,  there* 
fore,  be  a  mere  escrow,  but  became  in 
law  an  absolute  undertaking  for  the 
stock  subscribed  according  to  the  pro- 
visions of  the  charter.  So  far  as  the 
defendants,  or  either  of  them,  alleged 
that  the  subscription  was  conditional, 
and  was  not  to  be  obligatory  on  them, 
unless  the  road  was  located  on  a  cer- 
tain route,  it  is  only  necessary  to  remark 
that  the  contract  being  in  writing,  parol 
proof  is  inadmissible,  to  alter  its  terms 
or  to  show  that  iastead  of  being  abso- 
lute as  it  purports  to  be,  it  was  in  re- 
ality conditional.  The  subscribers  might 
have  annexed  a  condition  to  the  terms 
of  their  subscription,  if  they  had  thought 
proper  to  do  so,  and  it  would  then  have 
been  with  the  commissioners  to  deter- 
mine whether  such  conditional  subscrip- 
tion of  stock  would  be  received ;  but 
not  having  done  so,  they  cannot,  ac- 
cording to  the  well  established  doctrine 
on  the  subject,  allege  or  prove  that  the 
contract  was  different  from  that  which 
is  evidenced  by  the  writing  unless  they 
can  establish  fraud  or  mistake  in  its 
execution.** 

In  Mt7/er  v.  B.  B.  Co.  (1878),  87 
Fa.  95,  the  Court  said : 

'*  Every  one  who  signed  after  him, 
did  so  on  the  faith  of  his  signature, 
*  *  *  and  to  permit  him  now  to  set  up 
a  secret  parol  arrangement,  by  which 
he  may  be  released  whilst  his  fcllow» 
continue  to  be  bound,  would  be  any- 
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thing  but  just.  As  was  said  in  the  esse 
of  Graf  ▼.  R.  R,  Co.  (1858),  31  Pa. 
489,  a  sabscription  to  a  joint  stock 
company  is  not  only  an  undertaking 
to  the  company,  but  with  all  other 
subscribeis.*' 

In  R,  R,  Co,  V.  Gammon  (1858),  5 
Sneed  (Tenn.)  367,  where  the  parol 
condition  set  up  was,  that  the  sub- 
scriber should  have  voice  in  the  loca- 
tion of  the  road,  the  Court  said :  <*  By 
his  subscription  for  a  certain  number  of 
shares,  at  a  certain  sum,  he  became 
liable  for  the  amount  of  his  subscrip- 
tion, on  the  same  principle  that  the 
maker  of  a  promissory  note  renders 
himself  liable.  The  subscription  being 
equivalent  to  a  promissory  note,  it  is 
clear  that  parol  evidence  of  previous  or 
contemporaneous  negotiations,  stipula- 
tions or  terms,  not  incorporated  in  the 
subscription  paper,  could  not  be  ad- 
mitted to  vary  or  contradict  the  terms 
of  the  written  instrument. 

Tn  Ferry  Co,  v.  Jones  (1859),  39  N. 
li.  491 » the  defendant  set  up  a  repre- 
■Mutation  to  him  by  another  subscriber, 
not  an  officer,  that  the  ferry  to  be  bnilt 
was  to  be  a  horse  ferry;  in  fact,  a  iteam 
ferry  was  built  It  was  held  that  the 
party  making  the  representation  was  not 
an  agent  of  the  company,  and  that  the 
company  would  not  have  been  bound 
by  the  representation,  even  it  he  had 
been  its  agent.    The  Court  said : 

"  Another  question  raised  is,  whether 
the  representation  made  at  the  time  the 
defendant  and  Somerby  subscribed  for 
stock,  by  the  person  who  had  the  paper, 
was  competent  evidence  to  be  consid- 
ered, and  if  so,  was  it  material?  Did 
itorcooldit  affect  the  case?  Wethink 
it  was  not  competent,  and  would  not 
have  been  so,  even  if  the  person  iwiring 
it  had  been  the  agent  of  the  company. 
It  was  only  a  verbal  statement,  and 
docs  not  come  within  the  rule  stated  in 
tVkiU  Momntaim  R.  R,  v.  Eastman 
(>856)>  34  N.  H.  184,  where  it  was 


held  that  a  contract,  in  writtn^^  gWca 
back  to  a  subscriber  for  stock,  at  te 
same  time  of  the  subscription,  by  an 
agent  of  the  company  authorised  to 
contract,  providing  that  the  terms  of  the 
subscription  might  be  modified  in  a  cer- 
tain way,  might  be  valid  as  part  of  the 
original  contract  of  subscription,  as  be- 
tween the  parties,  provided  it  did  not 
operate  as  a  fraud  upon  others.  But 
this  case  is  more  like  George  v.  Harris 
(1829),  4  N.  H.  533,  where  it  washeki 
that  where  a  promise  is  direct,  positive, 
unconditional,  and  in  writing,  parol 
evidence  is  inadmissible  to  contradict 
or  vary  such  contract.  And  the  lurther 
reason  then  stated  also  applies  here, 
that  the  defendant's  putting  upon  psper 
an  unconditional  promise  to  pny,  may 
have  induced  others,  not  only  to  snb^ 
scribe,  but  to  pay,  and  his  attempts  now 
to  shield  himself  by  this  private  under- 
standing may  be  a  fraud  upon  others, 
who  have  thus  been  induced  to  sub- 
scribe and  to  pay.  Parol  agreements, 
made  at  the  time  of  subscribing  for 
stock,  and  inconsistent  with  the  written 
terms  of  subscription,  are  inadmissible, 
inoperative  and  void :  Conn,  &*  Pass. 
River  R,  R,  v.  Baiiey  (1852),  24  Vt. 

465." 

In  McCariy  y.R.R,  (l878),87  Pfe. 
332,  the  subscriber  alleged  a  parol  con- 
dition, that  the  road  was  to  be  built  to 
a  certain  point ;  and  a  further  promise 
by  the  officers  of  the  road  to  incorporate 
this  condition  into  his  subscription ;  so 
that  the  case  turned  on  a  question  of 
fraud.    The  Court  said  as  follows : 

"Where  subscriptions  are  made  to 
the  stock  of  a  proposed  public  corpora- 
tion, previous  to  and  for  the  purpose  of 
procuring  a  charter,  any  condition  an- 
nexed thereto,  whether  written  or  parol, 
are  void.  But  after  the  organizatioii  of 
the  company,  a  condition  b  binding 
and  obligatory,  and  ordinarily,  this  is 
so,  though  it  rests  in  parol,  if,  except 
for  soch   condition,  the    subacriptioa 
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would  not  have  been  made.  The  latter 
part  of  this  proposition  is  subject,  how- 
ever,  to  the  qualification  that  the  rights 
of  co-sttbscribers  are  not  affected  there- 
by: J^.^.  r.  Baz^fscr  ( 1 864),  48  Pa.  29 ; 
Calcv  V.  P.  If.  Co.  (1876),  80  Id.  363; 
Graff  V.  H.  H.  Co.  (1858),  31  Id.  489; 
and  Afil/er  v.  K,  A\  Co.  (1878).  87  Id. 

In  Corufith  v.  cWrrr  (1S73).  69  III. 
502,  the  defendant  had  never  delivered 
the  subscription.  It  had  remained  in 
his  possession,  and  had  never  pa<ti»cd 
into  the  hands  of  the  cui|x>ration.  I  >e- 
fendant  claimed  thnt  it  itns  to  lie  deliv- 
ered only  on  condition  that  he  could 
efiect  a  certain  loan,  which  he  had  failed 
to  do.  It  was  held  to  Ih.*  a  valid  sub- 
scription.    The  Court  &aid : 

••  The  subscrijjtion  by  the  defendant 
was  absolute  on  iti  face;  it  is  inadmih- 
sible  to  show  that  it  was  only  condi- 
tional. The  rule  forbidding  the  intro- 
duction of  parol  evidence  to  explain  a 
HTitten  instrument,  meets  with  no  ex- 
cejition  in  the  case  of  a  sul»criplion 
paper  for  stock  of  a  corporation :  An- 
gell  and  Ames  on  Corp.,  {  146 ;  Banct 
V.  A.  d-  S.  R, R.  Co.  (185 1),  13  III.  509. 
Such  a  secret  condition  attached  to  the 
subscription,  would  be  a  fraud  upon  the 
other  suliscribcrs,  and  the  subs€n|ition 
should  be  enforced  without  regard  to 
it:  Djwftie  t.  /f 7//// (i860),  12  Wis. 
176;  White  Mount.  R.  R.  v.  Eastman 
(1856),  34  N.  II.  124;  Mann  v.  Cook 
(1850),  20  Conn.  178;  Smith  v.  Ileid- 
ecker  (1866),  39  Mo.  157." 

In  R.  R.  Co.  \.  Brush,  43  Conn.  86 
the  language  of  the  Court  was  as  fob 
lows: 

'*  When  Myers  &  Co.  subscribed,  the 
contract  for  building  the  road  had  not 
been  executed.  The  subscription  there- 
fore was  not  then  affected  by  the  written 
contract.  The  parol  agreement  cannot, 
upon  any  principle,  have  the  effect  to 
vary  or  qualify  the  written  contract  of 
subscription.     It  is  familiar  and  elemen- 


tary law,  that  all  negotiations  lietween 
the  parties,  relating  to  the  subject  matter, 
are  meryed  in  the  written  contract. 
Neitlier  party  will,  therefore,  be  per- 
mitted to  prove  by  parol,  a  contract 
different  from  that  exprc^^ofl  in  the 
written  instrument.  Is  it  so  that  a 
party,  for  the  pur|K>se  of  relieving  him- 
self of  an  obligation,  will  1«  permitted 
to  show  by  parol  that  this  written  con- 
tract is  different  from  what  it  purports 
to  be  on  its  face  ?  \Vc  are  not  aware 
of  any  principle  of  law  that  will  justify 
such  a  proceeding.*' 

4.  Delivery  in  Escrow. — Among  the 
cases  above  cited  are  the  following,  in 
which  the  ({uestion  was,  as  in  the  prin« 
cipal  ca!>e,  one  of  a  condition  to  the 
delivery  of  the  subscription:  IVij^ht  v. 
A*.  R.  Co.  (1855),  16  D.  Mon.  (Ky.)  4; 
Coi^th  V.  Cuhi-r  (1873),  69  III.  502. 

lliere  are  two  ca.ses  found  in  the 
IkwUs,  in  which  the  parol  condition  as 
to  delivery,  was  allowed  to  defeat  the 
subscriiKion  and  excuse  the  subscriber 
from  compliance;  but  each  of  these 
cases  is  one  of  subscriiition  to  the  stock 
of  an  already  existing  corporation. 
These  are  the  two  named  in  the  princi- 
pal case :  R.  R,  Co.  v.  Palmer  (1865), 
19  Wis.  574 ;  R-  R.  Co.  ▼.  Hall  (1878), 
I  Hradw.  (III.)  612. 

In  the  Wisconsin  case,  the  lubscrip- 
tion  was  not  signed  by  the  supposed 
subscril)er,  but  by  another  person  for 
him,  who  was  a  promoter,  not  of  the 
corporation,  but  of  the  particular  sub- 
scription. The  sup|x>sed  subscriber 
authorized  the  delivery  of  this  subscrip- 
tion, only  upon  certain  conditions  which 
had  not  been  |)erformed.  The  Court 
held,  that  as  the  promoter  who  received 
the  subscription  was  not  an  agent  of  the 
company,  he  was  therefore  a  third  party ; 
so  that  the  principles  as  to  a  deUvery 
in  escrow  were  applicable.  In  the 
Illinois  case,  there  was  a  conditional 
delivery  of  the  suliscriptinn  in  escrow 
to  the  Director  of  the  Railroad  Com 
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pany ;  and  the  Court  held  that  the  facts 
of  the  case  made  this  director  a  third 
party,  so  that  the  deliTcry  was  really  in 


There  are  other  cases,  seemingly 
analogous  here,  yet  to  he  distinguished 
by  their  facts.  In  TUomic  WaUr  Co,  v. 
Lting  (1874),  63  Me.  480,  the  question 
of  delivery  related  to  a  proxy.  One 
defendant  had  never  subscribed  to  the 
stock  at  all ;  and  he  had  delivered  a 
proxy  in  escrow,  which  was  considered 
in  the  case.  Cass  v.  Railway  Co.  (1875), 
80  Pa.  31,  is  not  in  point  It  was  a 
case  of  mi  existing  corporation  and  a 
written  condition  in  a  subscription. 
The  agent  of  the  company  took  the 
subscription  in  escrow.  It  was  held 
that  this  agent  had  no  authority  to 
accept  the  written  condition,  hence, 
there  was  no  delivery.  Burrows  v. 
Smi/A  (1853),  10  N.  Y.  550,  a  case  in 
equity,  did  not  turn  on  the  question  of 
a  parol  condition  to  a  written  subscrip- 
tion. PlaintifT  dki  not  sue  on  the  writ- 
ten subscription ;  hu  suit  was  an  effort 
to  set  up  another  and  different  subscrip* 
tion  by  estoppel,  against  which  the 
Equity  Court  let  in  evidence  of  parol 
stipulations. 

The  principal  case  is  the  first  one  in 
which  an  appellate  court  has  passed 
upon  the  question  of  an  attempted  con- 
dition to  the  delivery  of  a  stock  sub- 
scription given  for  the  purpose  of  pro- 
moling  a  new  corporation. 

5.  7>l/  Status  of  the  Subscription 
Agreement, — ^Tlie  ruling  in  the  principal 
case  as  to  the  double  character  of  the 
subscription  agreement,  is  well  sup- 
ported by  authority.  It  is  a  general 
rule  that  an  agreement  to  take  shares 
hi  order  to  form  a  corporation,  is  a  con- 
tinuing offer,  subject  to  acceptance  by 
the  corporation  after  it  is  formed:  I 
Morawetz  on  Corporations,  Sec.  47,  48, 
51.  The  subscription  inures  to  the 
benefit  of  the  corporation  when  formed : 
Waterman  on  Corporations,  Sec.   177; 


R,  R.  Co,  V.  Gammon  (1858),  5  Sneed 
(Tenn.)  567;  Taggart  v.  R.  R,  Co. 
(1866),  24  Md.  563 ;  R,  R.  Co.  v.  Ctayet 
(1848),  21  Vt.  30 ;  R  R,  Co,  V.  Dummer 
( 1855),  40  Me.  172 ;  R.  R,  Co.  v.  Mason 

(i8$7),i6N.Y.45«. 
The  subscriber's  interest  in,  and  his 

right  to,  a  share  in  the  operations  of  the 

company,  are  the  consideration  for  his 

contract :  I  Morawetz  on  Corporations, 

Sec.  56;  R.  R.  Co,  ▼.  RoHins  (1877), 

23  Minn.  439 ;  Music  HaU  Co.  v.  Cary 

116  Mass.  471 ;  R.  R,  Co.  v.  C/a|vx,  31 

Vt.  30. 

The  corporation  is  the  proper  party 
to  bring  suit  on  such  subscription :  I 
Morawetx  on  Corp.,  Sec.  50;  Cook  on 
Stockholders,  Sec.  67 ;  Music  HaU  Co, 
V.  Cary  (1874),  I16  Mass.  471 ;  l^piom 
y,rriMcock{iH7S)y9i  U.S.  45;  CJkmU 
y,  Upton  (1877),  95  Id.  665. 

Mr.  Taylor's  full  statement  of  the 
doctrine  is  as  follows : 

"The  corporation  having  betnlomed, 
and  A,  not  having  in  the  meantime 
withdrawn  from  the  agreement,  if  B,  C 
and  D,  etc»  take  and  pay  for  their 
shares  as  agreed,  they  (or  the  corpora- 
tion, if  it  shall  appear  to  have  been  the 
intention  that  the  corporation  should 
(lave  the  right  to  enforce  the  promiae) 
can  then  force  A  to  take  and  pay  far  his 
shares  as  well;  for  if,  relying  on  A's 
promise,  or,  more  strictly  speaking,  un- 
withdrawn  offer  to  take  shares,  B,  C  and 
D,  etc.,  have  actually  taken  shares 
themselves,  they  have  thereby  accepted 
A's  unwithdrawn  offer,  by  perfiMrmiag 
that  act,  which  was  intended  to  be, 
when  performed,  a  valid  coosideraiioo, 
which  should  convert  A*s  unwithdrawn 
offer  into  a  binding  promise;  and  in 
truth,  therefore,  they  have  thus  trans- 
formed A's  unwithdrawn  offer  into  a 
binding  promise,  the  performance  of 
which  may  be  enforced  by  the  partiea 
who  have  themselves  perfbrmed,  or  faj 
the  corporation,  if  such  was  the  intea- 
tion :"    Taylor  on  Corporations,  93. 
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Tkt  Supreme  Conit  of  Peonsylvuiia  the  directors,  in  order  to  defeat  bis  con- 

dedaics  as  follows :  tnw^t : "    Calty  v.  ^.  A*.  Co.  (1876),  80 

•«  The  contract  of  subscription  is  not  Pa.  363, 368 ;  Graf  v.  K.K.  Co.  (1858), 

only  with  the  ccmpany,  but  also  with  31  Id.  489. 

all  the  other  shareholden ;  hence,  the  James  O.  Pierce. 

subscriber  may  not  set  up  even  fraud  of 
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Admiralty. 

Contract  to  stow^  or  load,  a  vessel,  is  not  a  maritime  contract,  and 
cannot  be  enforced  in  admiralty.  Danace  v.  The  Magnolia^  U.  S. 
C.  Ct.  £.  D.  La.,  Jan.  22,  1889. 

Stevedore* s  claim  for  fervices  in  loading  or  unloading  a  vessel  is  a 
maritime  contract,  within  the  principles  of  admiralty  jurisdiction, 
but  no  lien  on  the  vessel  is  allowed  for  such  services  rendered  in  the 
home  port.  Mygatt  v.  The  Gilbert  Knapp^  U.  S.  D.  Ct.  E.  D. 
Wis.,  Jan.  7,  1889. 

AcENCir. 


broker y  who,  with  knowledge  of  its  unlawful  character, 
negotiates  a  gambling  contract,  becomes  a  particeps  ctiminis^  and 
cannot  recover  for  services  rendered  or  losses  incurred  by  him  in 
forwarding  the  illegal  undertaking.  Kahn  v.  Walton^  S.  Ct.  Ohio, 
Jan.  8,  1889. 

Commissions  are  earned  by  a  real  estate  broker,  where  the  agree* 
ment  of  sale  provides  that  the  land  is  to  be  conveyed  within  fifteen 
days,  on  condition  that  one  holding  a  mortgage  thereon  shall  release 
the  vendor  from  liability,  and  that,  if  the  vendee  shall  fail  to  pay 
the  purchase  money  at  the  end  of  the  fifteen  days,  any  money  paid 
in  advance  shall  be  forfeited,  although  the  mortgage  is  not  released 
nor  the  purchase  money  paid.  IVardv.  Cobb,  S.  Jud.  Ct.  Mass., 
Feb.  28,  1889. 

Undisclosed  principal,  for  whom  one  in  reality  carries  on  business, 
although  in  the  latter's  own  name,  is  liable  for  goods  sold  to  the 
agent  on  credit,  notwithstanding  the  fact  that  secret  orders  had 
been  given  not  to  buy  on  credit.  Hubbard s,  Tenbrook,  S.  Ct.  Fa., 
Feb.  25,  1889. 

Attornbt-at  Law. 

Lien  upon  judgment  recovered  in  favor  of  his  client,  for  the  fees 
of  an  attorney,  does  not  extend  to  property  purchased  by  the  client 
with  the  proceeds  of  such  judgment ;  and  when  the  attorney  con- 
sents that  the  amount  of  the  judgment  shall  be  paid  to  the  client, 
stating  his  willingness  to  look  to  the  latter  alone  for  his  fees,  he 
thereby  waives  any  lien  he  might  have  had  on  the  proceeds.  Good- 
rich V.  McDonald,  Ct.  App.  N.  Y.,  Jan.  15,  1889. 
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Banks  and  Banking. 

CMectUm  tf  checks  was  made  by  one  bank  for  another  onder  an 
agreement,  by  which  no  debt  was  to  be  created  until  such  checks 
had  actually  been  paid  to  the  collecting  bank  \  a  check  was  sent  by 
the  latter  to  a  third  bank  for  collection,  and,  before  the  proceeds 
had  been  remitted,  the  second  bank  became  insolvent ;  the  first  bank 
was  thereupon  entitled  to  recover  from  the  third  bank  the  amount 
of  the  check.  Manufacturers*  Nai.  Bank  v.  Continenial  Bamk^  S. 
Jud.  Ct.  Mass.,  Feb.  28,  1889. 

Increase  efcafUal  stock  by  national  bank,  made  without  obtaining 
the  consent  of  two-thirds  of  the  stock,  the  payment  in  full  of  the 
amount  of  such  increase,  or  the  certificate  and  approval  of  the 
comptroller  of  the  currency,  as  required  by  statute,  is  invalid,  and 
preliminary  subscriptions  to  such  increase  cannot  be  enforced. 
Winters  v.  Armstrongs  U.  S.  C.  Ct.  S.  D.  Ohio,  Jan.  28,  1889. 

Note  of  depositor s  made  payable  at  a  bank  where  he  deposits,  is  not 
equivalent  to  a  check,  and  the  bank  has  no  authority  to  pay  such 
note  to  a  third  party,  in  the  absence  of  a  usage  or  of  instructions 
from  the  maker  to  that  effect.  Grissom  v.  Commercial  Nat,  Bank^ 
S.  Ct.  Tenn.,  Feb.  23,  1889. 

Bicycles. 

Riding  a  bicycle  against  a  pedestrian,  who  is  facing  the  other  way, 
the  walk  being  fourteen  feet  wide  and  the  view  unol)structed,  is  an 
assault  and  battery,  although  the  injury  is  unintentional,  and  the 
rider  is  liable  in  damages.  Mercer  v.  Corbin^  S.  Ct.  Ind.,  Feb. 
23,  1889. 

Bills  and  Notes. 

Assignment  cf  judgment  obtained  against  the  maker  of  a  promis- 
sory note  by  the  holder,  estops  the  latter  from  bringing  suit  upon 
the  note  against  an  indorser.  Moorman  v.  Wood^  S.  Ct.  Ind., 
Jan.  29,  1889. 

Indorser  in  blank,  under  the  name  of  the  payee,  prima  facie  as- 
sumes the  obligation  of  a  maker.  Nat.  Bank  v.  Dorset  Marble  Co., 
S.  Ct.  Vt.,  Feb.  I,  1889. 

Chattel  Mortgage. 

Machinery  infcutary^  when  mortgaged  by  the  purchaser  for  the 
purchase  price,  an  oral  agreement  being  made  that  it  shall  be  treated 
as  personalty  until  paid  for,  and  when  the  realty,  to  which  it  is  af- 
terwards attached,  will  not  be  injured  by  its  removal,  will  be  con- 
sidered as  personal  property,  as  between  the  chattel  mortgagee,  and 
a  prior  mortgagee  of  the  realty.  Binkley  v.  Forkner^  S.  Ct.  Ind., 
Jan.  30,  1889. 

Checks. 

Revocation  of  check  may  be  made  by  the  drawer  at  any  time  be- 
fore its  presentation  for  payment,  unless  it  has  been  accepted  or 
certified  by  the  bank,  and  an  affirmative  answer  by  the  bank  to  a 
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question  whether  a  check  of  a  person  named,  for  a  specified  sum,  is 
good,  does  not  constitute  an  acceptance  or  certification  of  such 
check.     Kahn  v.  Walton^  S.  Ct.  Ohio,  Jan.  8,  1889. 

Constitutional  Law. 

Statute  imposing  liability  upon  every  railroad  corporation  which 
shall  damage  and  kill  any  horse  by  running  against  it  with  an  en- 
gine, is  unconstitutional  and  void,  as  imposmg  such  liability  with- 
out any  negligence  or  breach  of  duty  on  the  part  of  the  corpora- 
tion. BieUnberg  v.  Montana  Ihion  Ry.  Co.^  S.  Ct.  Mont.,  Feb. 
2,  1889. 

Copyright. 

Form /or  application  for  a  license  to  sell  liquor,  composed  of  three 
blanks — a  ''petiti'in,"  a  "bond  and  warrant,"  and  a  "justifica- 
tion " — ^all  intended  to  be  filled  up  and  signed  by  the  applicant,  is 
a  subject  of  valid  copyright.  Brightly  v.  Littleton^  U.  S.  C.  Ct.  E. 
D.  Pa.,  Nov.  24,  1888. 

Photography  artistically  designed  to  illustrate  a  musical  composi- 
tion, is  infringed  by  stamping  an  imitation  in  raised  figure  on 
leathern  chair  bottoms  and  backs.  Falk  v.  Howell^  U.  S.  C.  Ct. 
S.  D.  N.  Y.,  Dec.  20,  1888. 

Corporations. 

Contract  with  subscriber  to  Xht  organization  stock  of  a  corpora* 
tion  that,  for  every  share  subscribed,  he  shall  receive  interest  bear- 
ing bonck  to  an  equal  amount,  secured  by  mortgage  on  the  plant  of 
the  corporation,  is  void,  not  only  as  against  creditors,  but  also  as 
between  the  subscriber  and  the  corporation  ;  the  agreement  to  issue 
bonds  u  not  a  condition  precedent  and  the  stock  subscription  stands 
absolute,  although  the  agreement  is  void.  Morrow  v.  Nashville 
Iron  and  Steel  Co,^  S.  Ct.  Tenn.,  Feb.  5,  1889. 

Stock  subscription  creates  a  debt  against  the  subscriber,  and  upon 
his  assignment  for  the  benefit  of  creditors  and  the  insolvency  of  the 
corporation,  a  creditor  of  the  latter  may  enforce  his  claim  against 
the  assigned  estate  of  the  subscriber,  although  no  calls  on  the  sub- 
scription had  been  made  at  the  time  of  the  assignment.  Samainego 
v.  Stiles^  S.  Ct.  Ariz.,  Feb.  13,  1889. 

Deed. 

Prior  contt act  \o  convey  to  a  university,  upon  the  performance  of 
certain  acts  by  the  latter,  a  tract  of  land  ''  for  the  sole  and  exclu- 
sive use  of  the  university,  inalienable  for  any  other  use  or  purpo>e 
forever,**  does  not  restrict  the  effect  of  a  subsequent  deed  to  the 
university  for  the  same  land,  absolute  on  its  fare,  with  the  usual 
covenants  and  containing  no  condition  against  alienation  nor  refer- 
ence to  the  contract,  even  though  the  acts  stipulated  in  the  contract 
have  not  been  performed.  Douglas  v.  Union  Mut,  Life  Ins.  Co., 
S.  Ct.  III.,  Jan.  25,  1889. 
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Donatio  Causa  Mortis. 

G^  by  husband  to  wife,  on  the  day  of  his  demth,  of  a  savings 
laank  book,  unaccompanied  by  actual  delivery,  is  invalid,  though  at 
the  time  of  the  gift  the  book  was  already  in  the  possession  of  the 
donee.    Drew  v.  Hagirty^  S.  Jud.  Ct.  Me.,  Jan.  i8,  1889. 

Eminent  Domain. 

Marfgag^xn  possession  gave  his  consent  to  a  railroad's  entering 
upon  and  constructing  its  line  across  the  mortgaged  premises,  with- 
out the  payment  of  any  damages ;  after  a  foreclosure  of  the  mort- 
gage, and  a  purchase  of  the  land  by  the  mortgagee,  the  latter  was 
not  entitled  to  claim  the  corpus  and  improvements  of  the  railroad 
as  his  own,  nor  to  compensation  for  the  taking  of  the  land.  Si, 
Johsubury  &*  L.  C.  R.  R.  Co.  v.  Wiilard.  S.  Ct.  Vt.,  Feb.  i, 
1889. 

Fire  Insurance. 

By-law  of  a  mutual  insurance  company,  which  provides  that  no 
insurance  shall  be  binding  until  the  cash  premium  shall  have  been 
actually  paid  to  some  **  duly  authorized  and  commissioned  "  agent 
of  the  company,  may  be  waived  by  an  officer  of  such  company, 
and  a  provision  in  the  policy  that  a  waiver  of  **  any  printed  or 
written  condition  or  restriction  therein  "  must  be  in  writing  and 
endorsed  on  the  policy,  does  not  apply  to  the  waiver  of  a  by-law, 
although  the  by-laws  are  made,  by  the  terms  of  the  policy,  part  of 
the  contract.  Susquehanna  MuL  Fire  Ins.  Co.  v.  EMnSj  S.  Ct. 
Pa.,  March  11,  1889. 

Marriage  contract^  by  which  a  wife  has  waived  all  her  rights  of 
dower  and  homestead,  and  in  lieu  thereof  is  to  have  a  life  estate, 
from  the  death  of  her  husband,  in  a  dwelling-house  and  tract  of 
land,  does  not  entitle  her,  after  her  husband's  death,  to  the  pro- 
ceeds of  a  fire  policy  on  such  house,  issued  to  the  latter,  payable  to 
himself,  his  executors  or  administrators,  and  to  be  void  **  in  case 
any  change  shall  take  place  in  title  or  possession,  except  by  succes- 
sion by  reason  of  the  death  of  the  assured  ";  her  title  is  not  by  suc- 
cession, but  by  purchase.  Quarles  v.  Clayton^  S.  Ct.  Tenn.,  Feb. 
12,  1889. 

Other  insurance,  when  piphibited,  renders  a  policy  void  only  at 
the  option  of  the  insurer,  and  a  policy  issued  in  violation  of  such  a 
prohibition  will  constitute  "other  insurance,"  so  as  to  avoid  an- 
other policy  upon  the  same  property.  Saville  v.  Aetna  Ins.  Co.^  S. 
Ct.  Mont.,  Feb.  2,  1889. 

Fraud. 

False  representations  that  a  railroad  bond,  offered  for  sale,  is  **  A 
No.  I  "  bond,  and  that  the  security  is  good,  will  not  sustain  an  ac» 
tion  for  deceit,  when  the  party  making  such  representations  was 
known  by  the  purchaser  to  stand  in  the  position  of  a  seller  and  the 
market  price  could  have  been  readily  ascertained.  Dewung  v. 
Darling,  S.  Jud.  Ct.  Mass.,  Feb.  28,  T889. 
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Gambling  Contract. 

Qmtriutfar  sale  tf  personal  property  ^  to  be  delivered  at  a  fiituie 
day,  if  it  is  intended  that  the  goods  shall  be  deliveied  and  paid  for, 
is  valid,  though  the  seller  has  no  such  goods,  nor  any  means  of  get- 
ting them,  except  b^  going  into  the  market  and  buying  ;  but  when 
the  real  intention  is  merely  to  speculate  on  the  rise  and  fall  in 
prices,  and  the  goods  are  not  to  be  delivered,  only  the  difference 
between  the  contract  price  and  the  market  price  at  the  time  speci- 
fied for  executing  the  contract,  being  paid,  the  transaction  is  against 
public  policy  and  void.  Kahn  v.  Walton^  S.  Ct.  Ohio,  Jan.  8, 
1889. 

Profits^  arising  from  an  illegal  and  speculative  deal  in  wheat,  paid 
by  one  of  the  parties  to  \£t  broker  who  negotiated  the  trans- 
action, to  be  paid  over  by  him  to  the  other  party,  can  be  recovered 
in  an  action  by  the  latter  against  the  broker,  notwithstanding  the 
fact  that  original  contract  was  not  enforceable.  Floyd  y,  Paiienom^ 
S.  Ct.  Tex.,  Dec.  4>  1888. 

Husband  and  Wife. 

LMery  prite^  received  on  a  ticket  purchased  with  the  separate 
money  of  a  married  woman,  is  community  property,  under  a  statute 
which  provides  that  all  property  acquired  by  either  husband  or  wife 
during  marriage,  except  by  gift,  devise  or  descent,  shall  be  deemed 
the  common  property  of  both.  Dixcn  v.  Sanderson^  S.  Ct.  Tex., 
Dec.  ai,  1888. 

Interstate  Commerce  Law. 

"  72?,"  in  the  first  and  second  sections  of  the  Act  to  regulate 
commerce,  means  the  destination  of  the  property  into,  or  at  any 
place  within  the  State  or  foreign  country,  reached  by  the  continu- 
ous carriage  or  shipment,  and  the  regulation  intended  is  from  the 
origin  to  the  destination  of  the  carriage.  In  re  Grand  Trunk  Ry, 
Co.    The  Commission,  April  18,  1889. 

Judgment. 

Validity  of  decree  against  lunatic y  who  was  insane  when  process 
was  served  upon  him  and  was  not  represented  in  the  suit  by  a  con- 
servator or  guardian,  the  suit  having  been  brought  in  ignorance  of 
his  insanity,  cannot  be  questioned  in  a  collateral  proceeding.  Ma- 
laney  v.  Dewey ^  S.  Ct.  111.,  Jan.  25,  1889. 

Jurisdiction. 

Action  for  penalty  imposed  by  a  State  statute  upon  railroad  com- 
panies guilty  of  extortion,  "  to  be  recovered  in  a  civil  action  by 
ordinary  proceedings  instituted  in  the  name  of  the  State,"  cannot 
be  removed  to  the  Federal  courts ;  it  is,  in  effect,  a  criminal  action, 
and  the  nature,  not  the  form,  of  an  action  determines  the  question 
of  removal.  SteUe  of  Iowa  v.  Chicago  ^  B.  ^  Q,  R.  R.  Co.,  U.  S. 
C.  Ct.  S.  D.  Iowa,  Jan.  22,  1889. 
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Libel. 

EsOract  from  newspaper^  indicating  that  a  neighboring  ticket 
broker  was  not  a  safe  and  reliable  person  from  whom  to  buy  tickets, 
was  conspicuously  posted  for  a  period  of  forty  days  in  the  ticket* 
office  of  a  railroad  company,  which  was  in  charge  of  the  company's 
agent ;  under  these  circumstances  a  finding  that  the  company  had 
knowledge  of  the  publication  and  that  it  was  made  by  the  agent  in 
the  course  of  the  company's  business,  is  sustained  by  the  evidence. 
Foggy.  Bottom  &•  Z.  iP.  Co.,  S.  Jud.  Ct.  Mass.,  Feb.  28,  1889. 

Life  Insurance. 

CredHar,  who  takes  out  insurance  certificates,  amounting  to 
|6,soo,  on  the  life  of  a  debtor,  who  owes  him  $1,000,  in  mutual 
aid  associations,  where  the  sum  to  be  realized  depends  on  the  num* 
ber  and  solvency  of  the  members,  and,  upon  the  debtor's  death, 
actually  rifalizes  only  $2,124.82  from  the  certificates,  is  entided  to 
retain  the  whole  amount  thus  received.  RittUr  v.  Smith,  Ct.  App. 
Md.,  Feb.  21,  1889. 

Liquor  Laws. 

Recovery  of  damages  cannot  be  had  under  a  statute  giving  a  right 
of  action  to  persons  injured  in  person  or  means  of  support  in  con- 
sequence of  intoxication,  against  ''any  person  who  shall  by  selling 
or  giving  intoxicating  liquors  have  caused  the  intoxication,"  from 
one  who  gives  liquor  to  a  friend,  in  his  own  home  or  elsewhere,  as 
a  mere  act  of  courtesy  and  politeness,  without  any  purpose  of  pe- 
cuniary gain ;  such  statute  applies  only  to  persons  engaged,  either 
directly  or  indirectly,  in  the  liquor  traffic.  Cruse  v.  Aden,  S.  Ct. 
111.,  Jan.  26,  1889. 

Marine  Insurance. 

General  average  expenses  incurred  in  rescuing  a  vessel  from  a 
peril  brought  about  by  negligence  in  her  navigation,  cannot  be  rt^ 
covered  under  a  policy,  which  exempts  the  underwriter  from  lia- 
bility for  "all  perils,  losses,  misfortunes  or  expenses,  consequent 
upon,  or  arising  from,  or  caused  by,  the  want  of  ordinary  care  and 
skill  in  navigating ;"  the  negligent  navigation  was  the  proximate 
cause  of  the  loss.  The  Ontario,  U.  S.  D.  Ct.  E.  D.  Mich,  Jan. 
2,  1889. 

Marriage. 

SoUmnitation  of  marriage,  according  to  the  customs  of  an  Indian 
tribe,  need  not  take  place  within  the  territory  of  such  tribe,  in  order 
to  constitute  a  valid  marriage.  La  Riviere  v.  La  Riviere,  S.  Ct. 
Mo.,  Feb.  18,  1889. 

Master  and  Servant. 

Foreman  of  hridge  gang  upon  railroad  is  a  fellow  servant  with  em* 
ployfe  operating  a  train  on  the  road,  in  the  sense  which  precludes 
the  former  from  recovering  from  the  railroad  company  for  injuries 
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resulting  from  the  negligence  of  the  latter ;  and  such  foreman  is 
''on  duty/'  while  asleep  in  a  car  provided  for  the  purpose  by  the 
company,  being  liable  to  be  called  out  for  duty  at  any  moment. 
S/.  Louis,  A.  dr-  7!  Ry.  Co.  v.  We/ch,  S.  Ct.  Tex.  Dec.  14,  1888. 

Overseet  of  siashing-room  in  a  cotton  mill  is  a  fellow-servant  with 
the  second  foreman  of  the  machine-shop  department,  whose  duty  it 
is  to  oversee  the  repairing  of  machinery  in  any  of  the  departments 
on  the  report  of  the  overseer  of  that  department,  subject  to  the 
orders  of  the  immediate  foreman  and  the  general  superintendent, 
and  the  mill-owner  is  not  liable  for  an  injury  to  the  foreman  caused 
by  a  barrel  thrown  negligently  from  a  window  by  the  overseer. 
Brodem  v.  Valley  Falls  Co.,  S.  Ct.  R.  I.,  Feb.  9,  1889. 

Municipal  Corporations. 

Falling  0/ walls  0/ burnt  building,  nine  days  after  a  fire,  does  not 
render  a  municipality  liable  for  damages  caused  thereby  to  adjoin- 
ing property,  although  notice  had  been  given  of  the  dangerous  con- 
dition of  the  walls,  and  the  city  marshal  told  the  owner  that  he 
would  take  c  harge  of  the  walls,  and  have  them  taken  down,  if  ne- 
cessary.    City  0/  Anderson  v.  East,  S.  Ct.  Ind.,  Jan.  25,  1889. 

Negligence. 

Blind  person,  who  walks  unattended  in  the  public  street,  is  not,  as 
matterof  law,  chargeable  with  negligence,  and  such  person  is  bound 
to  use  ordinary  care  only,  in  determining  which  a  jury  should  con- 
sider his  blindness  and  other  infirmities,  together  with  all  the  cir- 
cumstances bearing  on  the  question  as  to  what  care  was  reasonably 
necessary  to  insure  his  safety.  Neff  v.  Town  of  WellesUy,  S.  Jud. 
Ct.  Mass.,  Feb.  28,  1889. 

Negotiable  Instruments. 

Bottomry  bills  are  not  negotiable  in  the  United  States.  Salmon 
v.  TheSerapis,  U.  S.  D.  Ct.  S.  D.  N.  Y.,  Jan.  9,  1889. 

Nuisance. 

Public  nuisance  will  not  be  enjoined  at  the  instance  of  a  private 
individual,  unless  the  latter  suffers  some  private,  direct  and  mate- 
rial damage,  beyond  that  which  is  suffered  by  the  public  at  large, 
and  which,  without  such  interference,  will  be  an  irreparable  injury 
to  him.     Van  Wagenen  v.  Cooney,  Ct.  Ch.  N.  J.,  Feb.  12,  1889. 

Parent  and  Child. 

Father  of  boys  participating  with  others  in  the  duckine  of  a  school 
master,  who  countenanced  and  encouraged  the  unlawful  purpose  of 
his  sons,  though  not  himself  personally  present,  is  liable  in  a  civil 
action  for  the  damages  inflicted.  Sharpe  v.  Williams,  S.  Ct.  Kan., 
Feb.  9,  1889. 
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Patents. 

Fabe  oaik  that  an  applicant  for  a  patent  is  a  citizen  of  the  United 
States,  when  made  innocently,  through  mistake,  and  without  im- 
proper design,  will  not  affect  the  validity  of  the  patent.  Tombur 
V.  Chambers,  U.  S.  C.  Ct.  W.  D.  Pa ,  Jan.  lo,  1889. 

It^nttgtwunt  ef  mveniiom,  before  patent  has  been  issued,  although 
an  i4>plication  has  been  made  and  is  pending,  will  not  be  enjoin^. 
Xeim  V.  Clafton,  U.  S.  C.  Ct.  E.  D.  Mich.,  Jan.  12,  1889. 

Prmmssary  moie,  given  in  the  United  States  for  an  English  patent, 
is  subject  to  the  English  rule  that  a  promise  to  pay  for  a  patent  void 
for  want  of  novelty,  is  not  without  consideration,  although  the 
American  rule  is  different.  Chemical  Electrie  Light  and  Power  Co. 
V.  Hemard,  S.  Jud.  Ct.  Mass.,  Jan.  4,  1889. 

Privilege. 

Nat^resideni,  who  comes  from  another  State  for  the  sole  purpose 
of  attending  and  testifying  in  a  case  to  which  he  is  a  party,  cannot 
be  served  with  process  in  another  suit.  Wilson  v.  Donaldson^  S. 
Ct.  Ind.,  Feb.  16,  1889. 

Railroads. 

ConirihUmy  neg^ence  will  not  be  inferred  where  the  deceased, 
with  others,  was  riding  slowly  at  ten  o'clock  at  night  towards  a 
railroad  crossing,  and  heard  a  whistle,  but  were  uncertain  whether 
it  proceeded  from  the  road  ahead  of  them  or  from  another  quite 
near,  the  gate  at  the  crossing,  though  tisually  attended  when  trains 
were  passing,  being  open,  and  no  flagman  near ;  the  train,  by  which 
the  deceased  was  killed,  was  moving  at  the  rate  of  twenty-five  miles 
an  hour,  and  the  view  of  its  approach  was  obstructed;  a  State 
statute  forbade  greater  speed  than  six  miles  an  hour  at  such  a  place, 
unless  gates  or  flag-men  were  maintained.  Hooper  v.  Boston  &* 
M.Jt.  Jt,  Co.,  S.  Jud.  Ct.  Me.,  Jan.  18,  1889. 

FM^  train,  which  ran  regularly  on  week  days  as  a  mixed  freight 
and  passenger  train,  was  running  specially  on  Sunday;  although 
the  railroad  was  not  bound  to  carry  passengers  upon  such  train,  if  it 
permitted  them  to  ride,  even  though  paying  no  fare,  it  assumed  the 
same  duties  towards  them,  as  if  they  had  been  regular  passengers  on 
a  train  of  that  character.  Wagner  v.  Missouri Pac,  Ry.  Co.,  S.  Ct. 
Mo.,  Feb.  4,  1889. 

Intoxicated  passenger,  who  entered  the  ladies'  car  and  by  violence 
and  indecent  language  alarmed  the  other  passengers,  and,  when 
locked  out  of  the  car,  pulled  the  bell-rope,  stopping  the  train,  and 
threatened  the  conductor  with  an  open  knife,  was  ejected  from  the 
train,  after  ten  o'clock  at  ni^ht,  two  miles  from  the  nearest  station, 
and  was  killed  by  a  later  tram  going  in  the  opposite  direction ;  the 
place  of  ejection  was  two  hundred  yards  from  a  farm  house  and  the 
night  was  warm  and  not  very  dark ;  there  was  no  negligence  on  the- 
part  of  the  railroad  company.  Louisville  &*N,  R.  R.  R.  Co.  v.  Lagan^, 
Ct.  App.  Ky.,  Feb.  12,  1889. 
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LimUatiam  of  HabiUty  of  railroads  to  persons  sustaining  personal 
injuries  or  death  by  reason  of  the  former's  negligence,  fixed  by  a 
statute  which  provides  that,  **  upon  the  acceptance  of  the  provisions 
hereof  by  an^  carrier  or  corporation,  the  same  shall  become  a  part 
of  its  act  of  mcorporation/'  does  not  constitute  a  contract  between 
the  State  and  an  accepting  railroad  company,  having  a  previously 
granted  charter,  and  whose  road  was  not  constructed,  nor  money 
expended,  on  the  faith  of  it,  but  is  simply  the  grant  of  a  new  fran- 
chise, which  may  be  taken  away  by  repeal.  Ftnnsylvania  R,  Jt.  O. 
V.  Bowers,  S.  Ct.  Pa.,  Feb.  11,  1889. 

Shipping. 

HouHboat  is  not  a  **  vessel,"  within  the  steering  and  sailing  rule, 
requiring  that  every  steamer,  when  approaching  *' another  vessel," 
so  as  to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if 
necessary,  stop  or  reverse;  and  a  steamer  is  not  bound  to  change 
her  course  for  a  row-boat.  Fischer  v.  Camden  ^  P.  Steam-boat 
Ferry  Co.,  S.  Ct.  Pa.,  Feb.  4,  1889. 

Statute  of  Frauds. 

Marriage  alone  is  not  such  a  partial  performance  as  will  take  an 
ante-nuptial  agreement  between  the  parties,  regarding  their  respec- 
tive pecuniary  rights,  out  of  the  Statute  of  Frauds.  Adams  v. 
Adams,  S.  Ct.  Or.,  Jan.  15,  1889. 

Parol  gift  of  land,  in  pursuance  of  which  the  donee  takes  and  holds 
possession  for  over  twenty  years,  cultivating  and  making  improve- 
ments to  the  land  at  his  own  expense,  is  a  valid  contract,  though 
not  in  writing,  and  will  be  enforced  in  equity.  Young  v.  Young, 
Ct.  Ch.  N.  J.,  Feb.  36,  1889. 

Telegraphs. 

Failure  to  deliver  message  received  on  Sunday  does  not  render  a 
telegraph  company  liable  for  the  statutory  penalty,  unless  there  was 
a  reasonable  necessity  for  transmitting  the  message  on  that  day  and 
the  company  had  notice  of  such  necessity.  Western  Union  TeL 
Co,  V.  Yopst,  S.  Ct.  Ind.,  Feb.  12,  1889. 

Mental  anguish  is  a  proper  element  of  damage  in  an  action  to 
recover  for  delay  in  the  delivery  of  a  telegram,  announcing  the 
death  of  the  wife  of  the  person  to  whom  it  was  addressed  and  the 
train  upon  which  her  body  would  be  shipped.  Western  Umon  TeL 
Co.  V.  Broesch,  S.  Ct.  Tex.,  Feb.  la,  1889. 

Stipulation  limiting  the  company's  liability,  unless  the  message  is 
repeated,  does  not  apply  to  an  action  for  delay  in  delivering  an  un- 
repealed nsessage.    Id, 

Trusts. 

Absolute  devise,  made  upon  a  private  tmderstandmg  with  the  de- 
visee, either  by  the  latter's  express  promise  or  his  assent  implied 
from  his  silence,  that  he  will  apply  the  devised  estate  to  some  pur- 
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poM  designated  by  the  testator,  creates  a  tmst,  which,  if  lawful  in 
Itself,  a  conrt  of  equity  will  enforce.  Skiildsv.  McAuley^  U.  S.  C. 
Ct  W.  D.  Pa.,  Dec.  14,  1888. 

Wills.  ^ 

Btpust  tf  library  of  testator  to  the  mayor  of  a  city,  and  the 
presidents  of  two  medical  colleges  and  their  successors,  in  trust 
forever,  for  the  purpose  of  founding  a  public  library,  to  be  forever 
kept  separate  from  any  other  institution,  coupled  with  a  direction 
to  the  executors  to  convert  testator's  residuary  estate  into  cash  and 
to  pay  it  to  the  trustees  named,  to  be  used  by  them  in  establishing 
such  a  library,  is  void  under  a  statute  prohibiting  the  suspension 
of  the  absolute  ownership  of  property  for  a  longer  period  than  two 
lives  in  being  at  the  death  of  the  testator.  Cottman  v.  Grace^  Ct. 
App.  N.  Y.,  Jan.  29,  1889. 

CatuelaHan  rfwill,  which  expressly  re\'oked  all  former  wills,  does 
not  revive  a  prior  will.  Howes  v.  Nicholas^  S.  Ct.  Tex.,  Jan.  32, 
1889. 

Contingent  remainders  are  given  where  the  testator  directed  his 
estate  to  be  divided  into  a?  many  shares  as  he  had  children,  and,  as 
to  the  portions  intended  for  his  daughters,  provided  that  a  share  be 
given  to  each,  to  be  held  by  her  in  trust,  receiving  the  income  for 
her  life,  and,  at  her  decease,  to  pay  the  same  over  to  her  children, 
or  to  their  issue  ;  in  default  of  issue,  the  share  to  be  held  in  trust, 
to  be  paid  to  testator's  surviving  children,  or  to  the  issue  of  such 
children  as  should  be  deceased.  Reiff^s  Appeal^  S.  Ct.  Pa.,  Feb. 
4,  1889. 

Devise  of  land  to  son  in  fee,  followed  by  a  provision  that,  if  the 
devisee  ''should  depart  this  life  without  leaving  lawful  issue  to 
survive  him,"  then  "said  property  as  would  have  fallen  to  my 
deceased  son  "  shall  vest  in  another  son,  contemplates  death  in  the 
life-time  of  the  testator,  and,  upon  the  first  taker's  surviving  the 
testator,  he  takes  an  absolute  fee.  Stevenson  v.  Fox^  S.  Ct.  Pim, 
April  23,  1889. 

Fee-simple  is  given  by  a  devise  of  land  to  testator's  daughter, 
with  the  restriction  that  she  shall  not ''  have  power  to  sell,  but  may 
leave  the  same  to  her  children."  McTntyre  v.  Mclntyre^  S.  Ct.  Pa., 
Jan.  7,  1889. 

Probate  in  one  State  of  a  will  devising  land  in  another,  is  not 
binding  upon  the  courts  of  the  latter  State  as  an  adjudication  of  the 
validity  or  effect  of  such  devise.  Keith  v.  Johnson^  S.  Ct.  Mo., 
Feb.  4,  1889. 

Jamxs  C.  SxLLns. 
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MATTERS  REQUIRING  JUDICIAL  NOTICE. 

(Comi&tted.) 

IX. 

Customs,  when  so  general  in  character  as  to  be  universally 
known,  will  receive  judicial  notice. 

Of  these  may  be  noted, — ^That  the  running,  directing  and 
management  of  trains  are  generally  controlled  by  the  owners 
of  a  railroad :  South,  &  North,  Ala.  R.  R.  Co.  v.  Pi/^y^een  (iSjS), 
62  Ala.  305  ;  EvansvUle,  &c,,  R.  R.  Co.  v.  Smith  (1878),  65  Ind. 
92.  That  mercantile  agencies  collect  and  distribute  informa- 
tion as  to  the  financial  condition  of  persons  in  business: 
Holmes  v.  Harripigton  ( 1 886),  20  Mo.  App.  66 1 .  That  Sundays 
and  great  festivals, such  as  Christmas, are  dies  uon  in  law;  and 
the  commercial  usage  to  observe  them ;  so  that,  if  a  not^ialls 
due  on  one  of  them,  it  should  be  presented  for  payment  or 
protest  on  the  day  previous  thereto  :  Sasscer  v.  Farmer's  Bank 
(1853),  4  Md.  409.  The  custom  of  the  road,  in  passing  to  the 
right  or  left:  Turley  v.  Tlunnas  (1837),  8  C.  &  P.  103. 
The  customs  of  the  sea,  to  be  observed  by  vessels,  when  such 
customs  are  general  and  notorious :  The  Scotia  ( 1 87 1),  14  Wall. 
(81  U.  S.)  170.  The  initials  C.  O.  D.,  affixed  to  packages  sent 
by  common  carriers,  may  be  taken  notice  of,  as  meaning  to 
collect  the  price  of  the  goods  and  charges  for  carrying  them, 
on  delivery:  State  v.  Intoxicating  Liquors  (1882),  73  Me.  278; 
compare  McNicholv.  Pacific  Ex.  Co.  (1882),  12  Mo.  App.  401. 
Established  weights  and  measures :  Mays  v.  Jennings  {184^),  4 
Humph.  (Tenn.)  102. 
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X. 

As  a  general  rule,  customs  local  in  their  character,  will  not 
be  judicially  noticed.  Of  these  may  be  mentioned, — ^The  cus- 
toms of  mining  camps  for  the  use  of  water  for  mining  purposes, 
under  the  provisions  of  the  United  States  statute  giving  pre- 
ference to  prior  occupants:  Lewis  v.  McClure  (1880),  8  Or. 
273.  The  usages  and  customs  of  a  particular  denomination  of 
Christians,  as  the  Methodist  Episcopal  Church:  Youngs  v. 
Ransom{\%^g\  31  Barb.  (N.  Y.)  49.  Where  a  white  man  mar- 
ried a  Choctaw  woman  and  took  up  his  abode  with  that  nation, 
whether  or  not  he  would,  by  law,  be  the  head  of  a  family,  was 
held  to  depend  upon  the  local  customs  of  the  tribe,  and  could 
not  be  judicially  noticed:  Turner  v.  Fish  (1854),  28  Miss.  306. 
So  of  local  customs  for  the  use  of  water  for  irrigation: 
Sullivan  v.  Heme  ( 1 874),  2  Colo.  424.  The  rules  of  a  board 
of  brokers,  where  they  do  not  constitute  a  usage  of  trade, 
independent  of  the  action  of  the  board  in  adopting  them,  will 
not  receive  notice:  Goldsmith  v.  Sawyer  {i%ji\4/SC2i.  209; 
Sarahass  v.  Armstrong  {\ij6\  16  Kan.  192.  It  has  been  held, 
that  a  usage  of  merchants,  by  which  they  sold  goods  to  each 
other's  clerks  and  customers  and  charged  the  same,  on  credit, 
to  the  firm,  would  be  judicially  noticed  as  an  established  cus- 
tom :  Cameron  v.  Blacknian  (1878),  39  Mich.  108. 

XL 

Unless  specially  required  by  law,  courts  will  not  take  judi- 
cial notice  of  private  or  special  statutes :  Workingmetis  Bank 
v.  Converse  (i  881),  33  La.  An.  963.  In  Kentucky,  where,  by 
statute,  they  are  not  required  to  be  pleaded,  private  and  special 
acts  receive  judicial  notice:  Halbert  v.  Skyles  {\%\V)^  i  A.  K. 
Marsh.  (Ky.)  368;  Collier  v.  Baptist  Ed.  Soc.  (1847-8),  8  B. 
Mon.  (Ky.)  68.  Under  like  circumstances,  the  same  rule  pre- 
vails in  Virginia:  SometvUle  v.  Wimbish  (1850),  7  Grat  (Va.) 
205.  In  Alabama,  where  a  similar  provision  exists,  the  courts 
have  refused  to  notice  a  private  act  for  the  purpose  of  deter- 
mining the  sufficiency  of  a  demurrer  to  the  complaint,  referring 
to  the  act  by  date  and  title  only :  Broad  Street  Hotel  Co,  v. 
Weaver^ s  Adm'rs  (1876),  57  Ala.  26. 
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XII. 

Courts  of  general  jurisdiction  do  not  judicially  notice  mu- 
nicipal ordinances :  Gannn  v.  Wells  (1859),  8  Iowa  286.  They 
will  take  such  notice  of  the  charter,  and  the  power  under  it,  to 
make  by-laws,  but  not  of  those  laws  themselves:  Case  v. 
Mayor  of  Alohile  (1857).  30  Ala.  538.  Where  thci  charter  pro- 
vides that  the  printed  ordinances  shall  be  received  in  evidence 
in  all  courts  and  places,  they  will  not  be  judicially  noticed,  un- 
less so  introduced  to  the  knowledge  of  the  court :  Cox  v.  City 
of  St  Louis  (1848),  II  Mo.  431.  In  all  cases  they  are  re- 
quired to  be  pleaded  in  whole  or  in  substance :  Mooneyv,  Ken- 
»r//(i854),  19  Mo.  551  ;  State  ex  rel  Oddlev,  Shemian  {\i6?), 
42  Id.  214;  Ltickcr  v.  Commonwealth  (1868),  4  Bush  (Ky.), 
440.  The  ordinances  of  a  municipality  will  be  judicially  no- 
ticed by  its  own  courts  ;  and  where  a  conviction  for  a  viola- 
tion of  an  ordinance  is  had,  and  an  appeal  taken,  the  district 
court  should  take  judicial  notice  of  the  ordinance.  But  it  is 
not  error  to  admit  it  in  evidence,  over  the  objection  of  the  de- 
fendant :  DoTivning  v.  City  of  Miltonvale  (1887),  3^  Kan.  740. 

XIIL 

Courts  take  judicial  notice  of  the  prominent  geographical 
(acts  and  features  of  the  country ;  as  its  large  lakes,  rivers  and 
mountains :  Mossman  v.  Forrest  (1866).  27  Ind.  233  ;  Winnipi- 
seogee  Lake  Co,  v.  Young  {\%(3i6)y  40  N.  H.  420.  The  Supreme 
Court  of  Indiana  takes  notice  of  the  falls  in  the  Ohio  river, 
and  that  no  pilots  are  appointed  for  any  other  falls  in  the  State : 
Cash  w.  Auditor  of  Clark  County  (\%^$),  7  Ind.  227.  Notice 
will  be  taken  that  the  State  of  Missouri  is  east  of  the  Rocky 
Mountains:  Price  v.  Page{\i^6),  24  Mo. 65.  Courts  will  know 
that  there  are  no  tidal  streams  in  an  inland  county :  Walker  v. 
Allen  (1882),  72  Ala.  456.  The  Supreme  Court  of  Wisconsin 
takes  notice  that  the  capacity  of  many  small  navigable  streams 
in  the  State  has  been  increased  for  lumbering  purposes  by  a 
system  of  dams  to  retain  and  discharge  the  water :  Tewksbury 
V.  Sehulenberg  (1877),  41  Wis.  584. 

In  admiralty  it  has  been  held  that  the  court  would  take  ju« 
dicial  notice  of  the  situation  of  a  town  upon  a  rivef,  in  a  for- 
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eign  country,  and  that  a  bar  exists  at  its  mouth,  over  which 
vessels  of  the  draft  of  the  one  in  suit  cannot  pass :  Tlie  Peter" 
hoff{\%fji\  Bl.  Pr.  Cas.  (U.  S.  D.  Ct.)  463. 

XIV. 

Courts  will  take  judicial  notice  of  the  boundaries  of  a  State, 
and  of  the  extent  of  its  territorial  jurisdiction ;  and  also  of  its 
civil  divisions,  created  by  public  laws,  such  as  counties  and 
towns:  Goodwin  v.  AppUton  (1843),  22  Me.  453;  Gilbert  v. 
Moline  Water  Power  Co,  (1865),  19  Iowa,  319.  Where  a  ques- 
tion of  title  had  been  tried,  regardless  of  the  iact  that  the  land 
in  controversy  was  within  an  Indian  reservation,  the  court,  on 
the  ground  of  public  policy,  took  judicial  notice  of  this  fact, 
and  held  that  there  was  a  mistrial,  notwithstanding  a  stipula- 
tion of  the  parties :  French  v.  Lancaster  (1880),  2  Dak.  346. 

Where  the  declaration,  in  an  action  for  personal  injuries 
against  a  railroad  company,  alleged  that  the  injury  occurred 
in  the  county  where  the  suit  was  brought,  and  the  proof 
showed  it  to  have  been  on  the  line  between  two  post-offices  in 
the  county,  the  court  took  judicial  notice  that  the  locality 
shown  was  within  the  county :  Central  R,  R.  Src.  Co.  v.  Gam-- 
ble  (1886),  Tj  Ga.  584.  That  lands  are  within  a  certain  county 
will  be  noticed  from  the  numbers  of  the  township  and  range 
appearing  in  their  description:  Fogg  v.  Hokomb  (1884),  64 
Iowa  621.  The  court  will  judicially  know  that  a  certain  judi- 
cial district  is  within  and  for  a  certain  county,  although  it  com- 
prises only  a  portion  of  the  territory  of  that  county:  People  w. 
Robinson  (1861),  17  Cal.  363.  The  Supreme  Court  of  Alabama 
took  judicial  notice  that  all  lands  for  sale  in  the  district  of 
Cahaba  are  within  the  State ;  and  that  a  description  of  lands 
in  a  petition  stating  the  section,  town  and  range  in  said  dis- 
trict was  sufficient:  Kingv,  Kent  (1857),  29  Ala.  542.  In  a 
suit  against  a  railroad  company  for  personal  damages  the  proof 
was  that  the  accident  occurred  at  a  certain  locality,  without 
showing  the  same  to  be  within  the  county ;  the  court  took 
judicial  notice  of  the  county  boundaries  and  that  the  place 
designated  was  within  their  limits,  and  the  proof  was  held 
sufficient:  Indianapolis,  &c,,  R.  R.  Co.  v.  Case  (i860),   15  Ind. 
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42.  The  Supreme  Court  of  the  United  States  takes  judicial 
notice  that,  for  internal  revenue  purposes,  the  United  States  is 
by  law  divided  into  collection  districts,  with  defined  geograph- 
ical boundaries :  U,  S.  \.  Jackson  (1881),  104  U.  S.  41. 

The  Supreme  Court  of  California  has  taken  judicial  notice 
of  the  relation  of  the  streets  in  San  Francisco  to  one  another 
and  of  the  direction  in  which  they  run :  Brady  v.  Page  (1881), 
59  Cal.  52.  And  so,  in  Texas,  that  a  town 'is  situated  in  a 
county  of  which  it  is  the  county  seat :  Carson  w,  Dalton  (1883), 
59  Tex.  500. 

XV. 

Courts  will  take  judicial  notice  of  the  Government  surveys 
and  legal  subdivisions  of  the  public  lands  :  Atwaterv.  Schenck 
(1859),  9  Wis.  160 ;  Hill  v.  Bacon  (1867),  43  111.  477 ;  Prieger 
v.  Exchange,  &c.^  Ins.  Co.  (1857),  6  Wis.  89.  And  of  other 
public  surveys  made  by  the  Government :  Wright  v,  Phillips 
(1849),  2  G-  ^^'  (Iowa)  191.  The  courts  of  Illinois  take 
notice  of  the  meaning  of  initials  used  in  the  description  of 
land  in  conveyances,  levies  of  executions,  judicial  sales,  sur- 
veys, assessments  for  taxes,  &c.,  without  further  proof;  where, 
an  the  description  of  land,  the  number  of  a  township  is  given, 
without  indicating  whether  north  or  south,  in  the  county  where 
the  land  is  described  as  being,  the  court  will  take  judicial  no- 
tice of  the  &ct  that  the  township  referred  to  is  north ;  and  that 
the  south  line  of  the  section  and  the  south  line  of  the  town- 
ship are  one  and  the  same :  Kile  v.  Town  of  Yellowhead{\%'j^, 
80  III.  208.  Surveys  of  blocks  and  lots  in  towns  and  cities 
will  also  be  noticed :  Gardner  v,  Eberhart  {i%y6),  82  111.  316. 
That  the  State  of  Oregon  is  a  Congressional  and  judicial  dis- 
trict of  the  United  States:  U.  S  v.  /ohnson(iSy2)p  2  Saw. 
(U.  S.  C.  Ct,  D.  Or.)  482.  Of  the  area  of  any  established 
county  in  the  State:  Board  of  Com  rs  v.  5////fr  (1859),  13  Ind. 
235;  Buckinghouse  v.  Gregg  (1862),  19  Id.  401;  Wrtght  \. 
Hatukins,  2S  Tex.  4S2.  Also,  of  where  the  lines  of  counties 
run  and  the  towns  embraced  therein ;  Ham  v.  Ham  (1855),  39 
Me.  263 ;  Brozvn  v.  JSlfns  (1849),  10  Humph.  (Tenn.),  135. 

Courts  will  take  judicial  notice  of  the  intended  area  of  a 
government  quarter  section  of  land,  and  where  it  was  claimed 
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that  R  fractional  quarter  contatned  a  larger  area  it  was  held 
that  proof  must  be  made  that  the  lines  were  so  run  on  the 
ground  as  to  include  the  increased  area:  Quinn  v.  WindmUler 
(1885),  67  Cal.  461.  In  North  Carolina  the  Supreme  Court 
will  take  judicial  notice  of  the  judicial  districts  of  the  State, 
and  what  counties  each  embraces,  and,  where  the  judges  of  the 
Superior  Courts  are,  in  the  course  of  their  ridings  and  in  the 
discharge  of  their  official  duties:  State  v.  Ray  (1887),  97 
N.  C  510. 

XVI. 

Judicial  notice  will  be  taken  of  the  distance  between  well- 
known  cities  of  the  United  States  and  the  ordinary  speed  of 
railway  trains  between  the  same:  Pvara  v.  Langfit  (1883), 
loi  Pa.  507;  Rice  v,  Montgomery  {\i66\  4  Biss  (U.S.  C.Ct, 
D.  Ind.)  75. 

Where  a  territorial  statute  provided  that  acts  should  take 
eflect  at  the  seat  of  government  on  their  passage,  and  allowing 
one  day  for  each  fifteen  miles  distant  therefrom,  on  the  ques- 
tion as  to  whether  a  certain  act  was  in  force  at  a  given  locality 
on  a  particular  day,  the  court  took  judicial  notice  of  the  dis- 
tance of  the  place  named  from  the  seat  of  government :  Hayi 

v.  RusscU (iSSs),  "7  U.  S.  401. 

Judicial  notice  will  be  taken  of  the  geographical  positions 
of  the  towns  in  a  county :  Indianapolis^  dr.,  R.  R,  Co.  v.  Ste^ 
phens  (1867),  28  Ind.  429 ;  States,  Tootle  (1837).  2  Harr.  (Del.) 
S41.  And  of  the  county  in  which  a  town  created  by  law  is 
situated :  Martin  v.  Martin  (1863),  5 1  Me.  366 ;  Vanderwerker 
V.  People  (1830),  5  Wend.  (N.  Y.)  530.  That  the  State  and  the 
government  township  are  two  distinct  organizations :  La  Grange 
V.  Chapman  (1863),  11  Mich.  499.  Of  the  fact  that  there  is 
but  one  township  of  a  given  description  in  a  county  of  the 
State:  Stoddatd  v.  Sloan  (1885),  65  Iowa  680.  And  of  the 
fiict  that  Galveston  is  in  a  county  of  the  same  name:  Solyer  v. 
Romanet  ( 1 880),  5  2  Tex.  562. 

XVII. 

Courts  are  bound  to  take  judicial  notice  of  public  history 
afiecting  the  whole  people :  Payne  v.  Treadwell  (i860),  16  Cat 
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220.  That  slavery  was  4cstroyed  by  act  of  war,  prior  to  the 
fass3ge  of  the  State  ordinance  to  tliat  effect,  approved  on  the 
22nd  day  of  September,  1865,  is  judicially  noticed  by  the  Su- 
preme Court  of  Alabama:  Ferdinand  v.  S/aU  (1866),  39  Ala. 
706.  The  separation  of  the  Methodist  Episcopal  Church  in 
1844  into  two  Methodist  Episcopal  Churches,  the  one  north 
and  the  other  south  of  a  common  boundary  line,  was  an  event 
that  connected  itself  with  and  formed  a  part  of  the  history 
of  the  country,  of  which  judicial  notice  will  be  taken:  /fum- 
pkreyv.  Bumside  (1868),  4  Bush  (Ky.)  215.  Courts  will  take 
judicial  cognizance  that  the  civil  war  was  terminated  prior  to 
June  1st,  1865  ;  and,  in  Alabama,  it  will  be  judicially  noticed 
that  the  United  States  mails  were  established  between  Hunts- 
ville  and  New  Orleans  prior  to  December  18,  1865  :  Turner  v. 
Potion  (1873),  49  Ala  406. 

XVIII. 

The  court  will  take  judicial  notice  that  certain  portions  of  a 
State  in  insurrection  were  under  the  control  of  the  forces  of 
the  United  States,  but  will  not  infer  therefrom  that  individuals 
resided  there  or  in  the  territory  over  which  the  government 
had  re-established  its  authority  as  against  the  averments  of  a 
plea  that  they  were  public  enemies:  Rice  v.  S/iooi  (iSyi),  2y 
Ark.  1 37.  The  courts  of  Tennessee  will  take  notice  of  when  the 
courts  in  a  particular  county  were  closed,  civil  law  suspended 
and  military  law  prevailing,  in  the  civil  war:  KUUbrrof  v. 
Murphy  {\%7\\  3  Heisk.  (Tenn)  546.  The  courts  of  Texas 
take  notice  that  in  1869  the  government  of  that  State  was  ad- 
ministered by  militar)*  authority,  under  the  reconstruction  acts 
of  Congress ;  and  that  the  orders  of  the  commander  of  the 
5th  military  district  had  the  force  of  law :  Gates  v.  Johnson 
County  (187 1-2),  36  Tex.  144.  The  courts  take  notice  that 
the  Confederate  currency  was  imposed  only  by  force,  and  that 
its  dollars  were  of  difTcrent  value  from  those  of  the  United 
States:  Keppel  v.  Petersburg  R,  R.  Co.  (1868).  Chase  (U.  S. 
C.  Ct,  D.  Va.)  167.  The  Alabama  courts  take  cognizance 
of  the  fact,  as  a  matter  of  the  history  of  the  times,  that  the 
people  of  that  State,  in    1867,  were  in  a  condition  of  very 
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great  pecuniary  depression,  as  affecting  the  duties  of  a  guar- 
dian^  at  that  time,  in  making  investment  of  trust  funds :  Ashley 
V.  Martin  (1874),  $<>  Ala.  537.  The  result  of  an  election  for 
the  removal  of  a  county  seat,  when  the  matter  is  drawn  in 
issue  collaterally,  will  be  judicially  noticed :  Andrews  v.  Knox 
Commty  (1873),  70  lU-  ^5*  'I'^e  courts  will  take  notice  of  the 
different  classes  of  notes  and  bills  in  circulation  as  money  at  a 
particular  time :  Hartv.  State  (1877),  55  ^^^'  59 1-  '^^  S^*^ 
era!  £sicts  connected  with  the  issuing,  use,  and  depreciation  of 
the  Confederate  currency,  will  be  taken  notice  of  as  matters  of 
general  history :  Simmons  v.  Tmmbo  (1876),  9  W.  Va.  358. 
The  courts  of  the  State  will  know  who  is  the  Executive,  at  any 
time  when  the  feet  may  be  called  in  question :  Deweeu  v. 
Cota^ado  County  (1870),  32  Tex.  $7^-  And  that  gold  coin  in 
1868  did  not  circulate  as  money :  [/,  S.v.  American  Gold  Coin 
(1868),  I  Wool.  (U.  S.  C  Ct,  D.  Mo.)  217.  The  Alabama 
courts  will  notice  that,  as  a  general  thing,  contracts  made  in 
that  State,  in  1865,  were  made  with  reference  to  Confederate 
currency :  Buford  v.  TucJker  (1870),  44  Ala.  89.  The  courts  of 
Indiana  are  bound  to  notice  that,  during  and  since  the  dvil 
war,  the  Adjutant-General  of  that  State  has  made  muster  rc^ 
of  her  regiments  in  the  service,  and  that  a  certified  copy  of  the 
same  is  sufficient  evidence  to  prove  the  enlistment,  etc«,  of  a 
party  as  a  volunteer,  in  an  action  by  him  to  recover  bounty; 
and  that  the  certificate  is  sufficient,  if  made  by  the  present  in* 
cumbent  of  the  office :  Monroe  County  Comers  v.  May  (1879), 
67  Ind.  562.  Transactions  and  objects  which  necessarily  con- 
nect themselves  with  the  history  of  a  country  will  be  judi- 
cially noticed :  Hart  v.  Bodtey  (1807),  Hardin  (Ky.)  516. 

The  feet  that  the  United  States  was  the  proprietor  of,  and 
made  a  grant  of  land  to  the  State  of  Illinois,  and  the  location 
of  such  land,  is  judicially  noticed  by  the  courts  of  the  State: 
Smith  v.  Stevens  (1876),  82  111.  554.  Fremont's  public  career 
in  California,  in  1846  and  1847,  is  taken  notice  of  as  a  matter 
of  history,  affecting  the  people  and  the  government ;  an  inter- 
esting sketch  of  which,  showing  its  legal  aspects,  is  given  in 
the  text  of  the  following  decision :  De  Celts  v.  United  States 
(1877),  13  Ct.  CI.  (U.  S.)  117.     Courts  will  notice  such  a 
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public  event  as  Sherman's  march  to  the  sea :  IViliiams  v.  State 
(1881),  67  Ga.  260.  And  the  results  ofa  taking  of  the  census: 
People  V.  WUliams  (1883),  64  Cal.  87.  The  courts  of  Ten- 
nessee take  judicial  notice  of  the  suspension  of  the  statute  of 
limitations  in  that  State,  from  May  6th,  1861,  to  January  ist, 
1867:  East  Tenn.  Iron  ManuTng  Co.  v.  GasJkel/ {i8jg\  2  Lea. 
(Tenn.)  742. 

XIX. 

Courts  will  take  judicial  notice  of  the  history  of  their  State, 
and  its  topography  and  condition:  IVilliatns  w.  State  (1878), 
64lnd.  553.  The  Supreme  Court  of  Alabama  takes  judicial 
notice,  as  a  matter  of  history  in  the  State,  that  the  evil  sought 
to  be  remedied  by  a  certain  law  was  to  prevent  County  Treas- 
urers from  speculating  in  State  warrants  ;  and  that  the  consti- 
tutional provision,  "  No  money  shall  be  drawn  from  the 
treasury  but  in  pursuance  of  an  appropriation  made  by  law," 
was  to  prevent  the  executive  power  from  controlling  the  public 
moneys  and  not  to  restrict  the  legislative  power :  Smith  v.  Speed 
(1874),  50  Ala.  276. 

The  claim  of  Virginia,  before  the  year  1783,  to  the  North- 
west Territory ;  her  cession  of  it,  in  that  year,  to  the  United 
States,  reserving  a  tract  of  land  granted  by  her  to  the  soldiers 
of  the  Illinois  regiment,  and  her  statutes  for  the  final  disposal 
of  the  soil  of  this  reservation,  now  known  as  the  "  Illinois 
Grant,"  are  taken  notice  of  by  the  courts  of  Indiana,  as  part 
of  the  history  of  the  State :  Henthom  v.  Doe  on  dem,  ofSlupherd 
(1822),  I  Blackf.  (Ind.)  159.  The  history  of  a  county,  as  to 
the  times  of  holding  courts  and  as  to  the  seat  of  justice,  will 
be  noticed:  Rossv.Austill  (1852),  2  Cal.  183.  The  courts  of 
Alabama  take  notice  that  all  the  lands  in  a  certain  county  in 
the  State  are  held  under  title  from  the  United  States  :  Lewis  v. 
Harris  (^i%$%\  31  Ala.  689.  In  order  to  regulate  the  fees  of 
the  Clerk  of  the  Circuit  Court,  by  determining  which  class  the 
county  falls  within,  under  the  Constitution,  the  Supreme  Court 
will  take  judicial  notice  of  the  population  of  the  county  by  the 
last  census :  Worcester  Bank  v.  Cheeney  ( 1 880),  94  111.  430. 
Finally,  the  Supreme  Court  of  California  broadly  states  the 
rule  that,  **  Every  judge  is  bound  to  know  the  history  and  the 
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leading  traits  which  enter  into  the  history  of  the  country  over 
which  he  presides."  The  court  takes  judicial  notice  of  all  the 
leading  features  and  peculiar  fiicts  in  the  history  of  the  State  ; 
its  physical  development  and  social  condition,  mainly  growing 
out  of  the  fiict  that  the  United  States  Government  has  parted 
with  comparatively  a  small  portion  of  the  soil  by  sale  to  indi- 
viduals ;  that,  in  consequence,  the  mining  regions  have  become 
public  domain,  the  usages  in  r^ard  to  which  have  assumed 
the  character  of  maMrs  of  notoriety  and  history,  to  be  re- 
garded by  the  courts  as  having  in  many  instances  the  force  of 
positive  law :  Conger  v.  Weaver  (1856),  6  Cal.  548. 

XX. 

All  courts  of  general  jurisdiction  take  judicial  notice  of  the 
day  of  holding  general  elections,  and  of  the  officers  to  be 
elected,  under  the  G>nstitution  and  laws  of  their  respective 
States:  State y.  JUinnici  (1663),  15  Iowa  123;  and  of  the  re- 
currence of  the  day  on  which  the  general  election  is  held : 
Himmelmann  v.  Hoadley  (1872),  44  Cal.  213.  And  of  the  ac- 
cession of  a  new  governor:  Hizerv.State  (1859),  '^  ^^^'  33^; 
and  of  the  civil  officers  of  the  county  where  such  courts  hold 
their  sittings:  Dyer  v.  Flint  (iSsg),  21  111.  80;  Scott m.  Jackson 
(1857),  12  La.  An.  640;  Tliiebnan  v.  ^«/y  (1874),  73  111.  293; 
and  of  who  are  their  own  officers,  but  not  those  of  other  courts : 
Norvell  v.  Mc Henry  (1849),  i  Mich.  227.  It  has  been  held 
that,  on  the  ground  of  general  notoriety,  the  official  character 
of  mustering  officers,  during  the  civil  war,  should  be  recognized 
at  least  presumptively:  C/iapman^&c^  v.  Herrold (\96&\  $8 
Pa.  106. 

Courts  take  judicial  notice  of  accession  of  persons  to,  and 
holding  of,  offices  under  the  Constitution;  and  while  remain- 
ing in  office  and  exercising  official  duties,  they  are  regarded 
by  the  courts  as  officers  de  facto  :  State  ex  reL  KncwUoH  v. 
WiUiams  (1856),  5  Wis.  308.  Where  the  court  has  appointed 
a  sheriflT,  it  will  be  presumed  to  have  acted  upon  judicial 
knowledge  of  the  vacancy.  Doe  on  dem.  of  Saltonstall  v. 
^i/rr(i856),  28  Ala.  164. 
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The  Supreme  Court  of  the  United  States  takes  judicial  notice 
of  the  persons  who,  from  time  to  time,  preside  over  the  patent 
office,  whether  permanently  or  temporarily,  and  the  production 
of  their  commissions  is  not  necessary  to  support  their  official 
acts:  York,  &c,,  R.  R.  Co,  v.  Winans  (1854),  17  How.  (58  U. 
S.)  30. 

Courts  take  notice  of  the  election  or  appointment  of  sherifis, 
as  well  as  other  administrative  officers,  and  will  treat  them  as 
officers  de  facto,  when  the  validity  of  their  acts  is  collaterally 
called  in  question:  Thotupson  v.  Haskell {\iig\  21  IIL215; 
Alexander  v.  Burnhain  (1864),  8  Wis.  199.  So  of  the  sherifls 
of  the  several  counties:  Ingram  v.  State  (1855),  27  Ala.  17; 
the  time  at  which  a  sherifTs  office  expired :  Ragland  v.  Wynn 
(i860),  37  Ala.  32;  that  a  tax  collector,  duly  appointed,  is  a 
sheriff  under  a  certain  statute:  Burnett  v.  Jfenderson  {i8^S\ 
21  Tex.  588.  For  the  purpose  of  sustaining  the  authenticity 
of  a  certificate  of  acknowledgment  of  a  power  of  attorney, 
notice  has  been  taken,  that,  under  the  Constitution  of  another 
State,  a  county  clerk  is,  ex  officio^  clerk  of  a  court  of  record : 
Morse  Y,  Hewitt  {\iy 4^,  28  Mich.  481.  Courts  in  Louisiana 
take  notice  of  military  orders  during  the  civil  war,  which 
aflected  the  proceedings  of  courts  in  portions  of  that  State : 
Lanfear  v.  Mestier  (iS66\  18  La.  An.  497;  Taylor  v.  Graham 
(1866),  18  Id.  656;  Nro)  Orleans  Canal,  &c,,  Co,  v.  Tanpleton 
(1868),  20  Id.  141.  Cognizance  will  be  taken,  that  under  the 
constitution  and  laws  of  a  State,  the  terms  of  all  justices  of  the 
peace  terminate  on  a  certain  day:  Stubbs  v.  State {\Z^6),  53 
Miss.  437 ;  and  in  Indiana,  of  the  legal  times  for  the  Boards  of 
County  Commissioners  to  hold  their  sessions :  Collitis  v.  State 
(1877),  58  Ind.  5  ;  and  that,  by  law,  the  trustee  of  the  civil,  is 
also  trustee  of  the  school  township :  Inglis  v.  State  (1878),  61 
Ind.  212.  Courts  will  know  who  are  their  own  officers,  and 
supply  the  word  ''  clerk,"  when  omitted  in  a  jurat :  Dyer  v.  Last 
(1869),  SI  111*  179;  ^nd  that  a  certain  person  is  clerk,  and  that 
it  is  his  endorsement  of  the  date  of  filing  on  a  complaint :  Yell 
V.  Lane  (1883),  41  Ark.  53 ;  Hammann  v.  Mifik  (1884),  99  Ind. 
279.  Notice  will  also  be  taken  of  the  term  of  office  of  a  notary 
public,  during  which  time  he  has  authority  to  issue  warrants: 
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Carey  v.  State  (1884),  76  Ala.  78.  Where  it  appears  to  the 
court,  that  by  law  in  another  State,  a  notary  has  authority  to 
do  the  act  in  question,  his  certificate  and  seal  will  be  judicially 
noticed:  Denmead  v.  Maack{\%yG),  2  MacAr.  (D.  C.)475. 

XXI. 

A  certificate  endorsed  on  a  county  treasurer's  bond,  by  the 
Deputy  Auditor  General,  will  be  recognized  as  the  act  of  a  State 
officer:  People  v.Johr{iZ7i\  22  Mich.  461.  Where  its  clerk 
signed  a  jurat  as  C.  P.  C.  C,  the  court  noticed  the  meaning  of 
these  initials  to  be  "  Clerk  Porter  Circuit  Court:"  Buellw.  State 
(1880),  72  Ind.  523.  Notice  will  be  taken  that  a  notary  public, 
who  signs  a  jurat  to  an  affidavit,  holds  his  office  within  and  for 
the  county  where  the  same  was  made :  Stoddardv,  Sloan  ( 1 88$). 
6$  Iowa  680.  Courts  will  take  judicial  notice  of  who  fill  the 
county  offices  within  their  jurisdiction,  and  the  genuineness  of 
their  signatures;  hence,  it  is  not  necessary  to  prove  that  one 
who  made  a  tax  deed,  was  tax  collector  at  the  time  the  sale  was 
made:  Wetherbee  v.  /?««»  (1867),  32  Cal.  106;  Templeton  v. 
Morgan  (1862),  16  La.  An.  438. 

E.  W.  Metcalfe. 

(TolMOOMiwd.) 
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STATUTES  RELATING  TO  TELEPHONES. 

(CoBtioocd.) 

Louisiana  has  amended  Section  696  of  her  Revised  Statutes, 
by  an  Act  approved  April  10,  1880  (Laws,  page  168),  and  in 
force  from  that  date,  as  follows — 

Section  696.  Corporations  chartered  or  formed,  under  the  laws  of  this  or  of  anjr 
other  State,  or  under  the  laws  of  the  United  States,  for  the  purpose  of  transmitting 
intelligence  by  magnetic  telegraph  or  telephone,  or  otiier  system  of  transmitting 
intelligence,  the  equivalent  thereof  which  may  be  hereafter  invented  or  discovered, 
nuy  construct  [and]  maintain  such  telegra])h,  telephone,  or  othfr  lines  necessary 
to  transmit  intelligence  along  all  State,  parish,  or  public  roads  or  public  works,  and 
along  and  parallel  to  any  of  the  railroads  in  the  State,  and  along  and  over  the 
waters  of  this  State ;  provUed,  that  the  ordinary  use  of  such  roads,  works,  railroads 
and  waters  be  not  thereby  obstructed ;  and  aloug  the  streets  of  any  city,  with  the 
consent  of  the  council  or  trustees  thereof;  and  such  companies  shall  be  entitled  to 
the  right  of  way  over  all  lands  belonging  to  the  State,  and  over  the  lands,  privi- 
leges and  servitudes  of  other  persona  and  corporations ;  and  the  right  to  erect  poles, 
pien,  abatments  and  other  works  necessary  for  constructing,  working,  operating 
and  maintaining  their  lines  and  works,  upon  making  just  compensation  therefor. 
That  in  the  event  such  company  shall  fail,  on  application  therefor,  to  secure  such 
right  by  consent,  contraa  or  agreement  upon  just  and  reasonable  terms,  then  such 
companies  or  corporations  shall  have  the  right  to  proceed  to  expropriate  the  same, 
as  ptovkled  in  and  by  the  laws  of  the  State  relative  to  expropriation  of  lands  for 
railroads  and  other  works  of  public  utility;  and  shall  so  construct  their  works  as 
not  to  impede  or  obstruct  the  full  use  of  the  hi^hway^,  navigable  waters,  or  the 
drainage  or  natural  servitudes  of  the  land  over  which  the  right  of  way  may  be 
exercised.  But  no  company  operating  under  the  provisions  of  this  act  shall  have 
the  power  to  contract  with  the  owners  of  land  or  with  any  other  corporation,  for 
the  right  to  erect  and  maintain  any  telephone,  telegraph  or  other  line  for  the  speedy 
transmission  of  intelligence  over  his  or  its  lands,  privileges  or  servitudes,  to  the 
exclusion  of  the  lines  of  other  companies  operating  under  the  provisions  of  this  act. 

'  New  York  provides  against  prescription  from  attachment  of 
wires,  by  chap.  40,  Laws  1886,  Rev.  Stat  8th  ed.,  p.  2412 — 

An  act  relating  to  telegraph,  telephone,  electric  light  and  other  wires  and  cables. 

Section  1.  Whenever  any  wire  or  cable,  used  for  any  telegn4>h,  telephone, 
electric  light  or  other  electric  purpoaei  or  for  the  purpose  of  communication  other- 
wise than  by  the  aid  of  electricity,  is  or  shall  be  attached  to,  or  does,  or  shall  extend 
upon  or  over  any  building  or  land,  no  Xwp&t  of  time  whatever  shall  raise  a  pre- 
sumption of  any  grant  of,  or  justify  a  prescription  of  any  perpetual  rig^t  to  such 
attachment  or  extension. 

The  taxation  of  telephone  companies  is  provided  for  by  the 
Laws  of  1886,  chap.  659,  Rev.  Stat,  8th  ed.,  p.  2066— 
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Ab  act  to  provide  for  the  meitinent  of  telegraph,  telephone  and  electric  light 


Sbction  I.  The  portion  of  any  telegraph,  telephone  or  electric  light  line  in  any 
town  or  ward  in  thb  State,  shall  be  aatesied  in  such  town  or  ward,  to  the  owner 
cr  peiaoo  or  corporation,  or  association  in  control  thereof,  in  the  nuumer  provided 
hf  law  for  the  assessment  of  lands  of  resident  owners,  and  the  same  proceedings 
may  be  had  upon  such  asMSsment,  and  for  the  collection  of  any  tax  levied 
thereoD. 

Sic  3.  The  word  **  lines  "  shall  indade  the  interest  in  the  land  on  which  the 
pdet  Mand,  the  right  or  license  to  erect  snch  poles  on  land,  all  poles,  arms,  insa- 
latorSy  wires  and  apparatus,  instruments,  or  other  thing  connected  with  or  used  as 
a  part  of  such  line,  in  such  town  or  ward,  and  belonging  either  to  the  owner  of 
tnch  line,  or  the  penon,  corporation,  or  association  in  control  thereof. 

Sac  3.  In  enforcing  the  collection  of  any  lax  levied  upon  such  assessment,  the 
Instruments  and  batteries  connected  with  such  line  may  be  included  among  the 
articles  subject  to  levy  and  sale,  and  in  case  there  is  not  sufficient  personal  prop- 
erty, together  with  such  instruments  and  batteries,  to  pay  such  tax  and  the  per- 
centage thereon  of  the  collector,  the  collector  shall  return  all  sums  remaining 
nnpaid,  to  the  county  treasurer,  and  in  the  city  and  county  of  New  York,  the 
receiver  of  taxes,  as  other  vnpaid  taxes  are  returned ;  and  the  said  county  treasurer 
and  receiver  of  taxes  shall  proceed  to  sell  such  part  of  the  line,  in  the  town  or  ward 
where  the  tax  was  levie<I,  as  is  necessary  to  satisfy  the  unpaid  tax  and  percentage, 
in  the  manner  now  provided  by  law  for  the  sale  of  land  on  execution  ;  and  upon 
such  sale,  shall  execute  to  t!ie  purchaser  a  conveyance  of  such  part  of  said  line, 
and  the  purchaser  shall  thereupon  become  the  owner  thereof. 

Sec.  4.  It  shall  be  the  duty  of  the  clerk  of  the  board  of  supervisors  of  the  several 
counties  of  this  State,  -xithin  five  days  after  making  out  or  issuing  of  the  annual 
tax  warrants  by  the  board  of  supervisors  of  their  respective  counties,  to  prepare  and 
deliver  to  the  county  treasurer,  and  in  the  city  and  county  of  New  York,  the 
receiver  of  taxes,  a  statement,  showing  the  title  of  all  telegraph,  telephone,  and 
electric  light  lines  in  fuch  county  as  appear  in  the  last  assessment-roll  of  the  town 
or  ward  in  such  county,  the  valuation  of  the  property,  real  and  personal,  of  such 
line,  in  each  town  or  ward,  and  the  amount  of  lax  assessed  or  levied  on  such  valu- 
ation in  each  town  or  ward  in  the  county. 

Sec.  5.  Any  telegraph,  telephone,  or  electric  light  company  assessed,  may,  within 
thirty  days  after  the  receipt  of  such  notice  by  the  coumy  treasurer,  or  receiver  of 
taxes,  pay  the  amount  of  tax  so  assessed,  or  levied,  on  their  property,  with  cme  per 
cent,  fees  on  the  tax,  to  the  county  treasurer,  or  receiver  of  taxes,  who  is  hereby 
anthorixed  and  directed  to  receive  such  amounts ;  to  give  a  proper  receipt  there- 
for;  and  credit  the  same  to  the  collector  of  the  town  or  ward  in  which  the  tax  was 
levied.  In  ca«  the  tax  on  any  telegraph,  telephone,  or  electric  light  line  remains 
unpaid  at  the  expiration  of  the  thirty  days  specified,  it  shall  be  the  duty  of  the 
county  treasurer,  and  receiver  of  taxes,  to  notify  the  collector  of  such  town  or  ward 
of  soch  failure  to  pay  said  tax,  and  said  collector  shall  proceed  to  collect  snch  tax 
in  the  manner  herein  provided.  The  tax  may  be  paid  directly  to  the  collector,  at 
any  time  during  the  life  of  his  warrant,  but  no  collector  shall  proceed  to  enfotce 
hb  warrant,  and  collect  such  tax,  until  the  receipt  of  such  notice  of  non-payment 
from  the  county  treasurer,  or  receiver  of  taxes. 
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S» .  6.  Nothing  herein  contained  shall  lie  construed  to  prevent  the  collection  of 
taxes  by  any  |)roceeding  now  provided  for  by  law. 

The  valuation  for  school  taxes  is  apportioned  amongst  the 
different  local  political  divisions,  by  chap.  694,  Laws  of  1867 
(Rev.  Stat.,  Sth  cd.,  pa^e  1326),  entitled — 

An  act  in  relation  to  ihc  valuation  of  the  property  of  railroad  companies  in  school 
dUiricts,  fur  the  purix)scs  of  taxation. 

Sktion  I.  It  shall  lie  the  duty  of  the  town  assessors,  within  fifteen  days  a(%er 
the  cuinpletion  of  their  annual  a.«sessment  list,  to  apportion  the  valuation  of  the 
pro|i^rty  of  each  aii<t  e\ciy  railroad,  telegraph,  telephone,  and  pipe*line  company, 
ns  apfjears  on  such  asNCii^nicnt  list,  anrong  the  several  school  districts  in  their  town, 
in  which  any  i^oriion  of  said  projierty  is  situated,  giving  to  each  of  said  districts 
their  proper  |M:.rti«  n,  according  to  the  proportion  that  the  value  of  said  property  in 
each  of  such  districts  bears  to  the  value  of  the  whole  thereof  in  said  town.  (  Thus 
amttuiJ  fy  L.  1884,  eh.  414.) 

Si.*;.  2.  Such  apportionment  shall  be  in  writing,  and  shall  be  signed  by  said 
asse^iiors,  or  a  m.ijority  of  them,  and  shall  set  forth  the  number  of  each  district,  and 
the  amount  of  tiie  valuation  of  t!ie  property  of  each  railroad,  telegraph,  telephone, 
and  pipe  line  companies, ajiixirtioned  to  each  of  s>aid districts;  and  such  ap]:ortion- 
racnt  shall  be  6!eil  with  the  town  cleik,  by  said  assessors  or  one  of  them,  within 
Gve  days  after  being  made ;  and  the  amount  so  apportioned  to  each  district  shall  be 
the  valuation  of  the  property  of  each  of  said  companies,  on  which  all  taxes  against 
vaid  companies  in  and  for  said  districts,  shall  be  levied  and  assessed,  until  the  next 
annual  assessment  and  apportionment.     (  77tus  amended  by  L.  1SS4,  ch.  4/4.) 

Slc.  3.  In  case  the  assessors  .•-hall  neglect  to  make  such  apportionment,  it  shall 
be  the  duty  of  the  sui)ervi.>or  of  the  town,  on  the  application  of  the  trustees  or 
board  of  education  of  any  district,  or  of  any  railroad,  telegraph,  telephone,  or  pipe- 
line company,  to  make  such  apportionment,  in  the  same  manner  and  with  the  like 
efrt:ct  as  if  made  by  said  assessors.     (  TAus  amended  by  L.  /SSj,  eh.  J40.) 

Six*.  4.  The  town  clerk  shall,  whenever  requested,  furnish  to  the  trustees  or 
board  of  education  of  each  district,  a  certified  statement  of  the  amounts  A{-por- 
tioned  to  such  district,  and  the  name  of  the  company  to  which  the  same  relates. 

Sec.  5.  In  case  any  alteration  shall  be  made  in  any  .^chool  district,  affecting  the 
propel ty  of  any  railroad,  telegraph,  telephone,  or  pipe- line  company,  the  officer 
making  such  alteration  shall,  at  the  same  time,  determine  M-hat  change  in  the 
valuation  of  the  said  property  in  such  district  would  be  just,  on  account  of  the 
alteration  of  district,  and  the  valuation  shall  be  accordingly  changed.  {TAtu 
amended  by  Z.  i88^f  eA.j40.) 

Ohio  provides  for  the  wages  of  employes,  by  an  amenda- 
tory act,  in  effect  from  July  i,  1888,  Laws,  page  251 — 

Sec.  I.  That  every  incorporated  manufacturing,  mining,  mercantile,  street  rail- 
road, telegraph,  telephone,  express,  and  water  company,  and  construction  compa- 
nies, or  contractors  building  railroads,  shall  pay,  in  lawful  money,  or  by  check, 
draft,  or  order,  payable  in  lawful  money,  at  sight  or  on  demand,  on  a  bank  localed 
at  a  distance  not  greater  than  eight  miles  from  the  place  where  said  labor 
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perfonned,  twice  in  cflch  iiiooth»  each  and  erciy  employe  engaged  in  itt  basiness» 
the  wages  earned  by  such  employe  to  within  ten  days  of  the  date  of  said  pay- 
ment ;  provided,  however,  that  il  at  any  time  of  payment,  any  employe  shall  be 
absent  from  his  rcgnlar  place  of  labor,  he  shall  be  entitled  to  said  payment  at  any 
time  thereafter,  doriog  their  regular  business  hours,  upon  demand ;  and  provided, 
further,  that  said  employer  may  retain  at  each  pajrment,  any  amount  said  employe 
may  order  withheld  from  his  or  her  wages  for  rent,  powder,  tools,  tool  sharpening, 
or  oU,  due  said  employer. 

Sec  2.  Any  corporation  mentioned  in  section  one  of  this  act,  violating  any  of 
the  provisioiis  of  this  act,  shall  be  punished  by  a  fine  not  exceeding;  one  hundred 
and  not  less  than  fifry  dollars ;  provided,  complaint  for  such  violatiun  b  made 
within  thirty  days  from  the  date  thereof.  IVoviding  [xu-],  that  in  pursuance  of  and 
under  this  act,  there  shall  not  be  more  than  one  conviction  of  the  same  corpora- 
tion during  any  two  weeks. 

The  energy  of  employes  is  restrained  by  an  act,  in  effect 
from  April  29,  1885,  Laws,  page  166,  entitled — 

An  act  to  prevent  trespass  by  the  employes  of  telegraph  companies,  and  other 
persons,  and  prescribing  the  penalty  therefor. 

Sec.  I,  Beit  enacted^  etc^  That  any  person  engaged  cither  for  himself,  or  as  an 
officer,  clerk,  agent,  servant,  or  other  employe  of  any  corporation,  firm,  or  person, 
doing  business  wholly  or  partly  in  the  State  of  Ohio,  as  receivers  and  transmitters 
of  messages  or  other  communications,  either  by  telegraph,  telephone,  or  other 
similar  means,  or  of  any  electric  light,  district  telegraph,  or  other  company,  person, 
firm,  or  corporation,  who  shall  enter  into  or  upon  the  premises,  building  or  build- 
ings of  another,  for  the  purpose  of  constructing,  altering,  repairing,  or  examining 
the  wires,  poles,  insulators,  firames,  or  other  appendages,  belonging  to  such  corpo- 
ration, company,  firm,  or  person,  without  the  written  consent  of  the  owner  or  agent 
of  such  premises,  building  or  buildings,  or  shall  attach  thereto  any  wire,  pole,  in- 
sulator, frame,  or  other  i^pendage  whatsoever,  without  such  consent,  shall  be 
fined  not  less  than  ten  nor  more  than  one  hundred  dollars.  (See,  also,  {3457  of 
the  Rev.  Stat,  infra.) 

The  general  provisions  of  chapter  4,  title  II,  of  the  Revised 
Statutes  of  Ohio,  relating  to  Magnetic  Telegraph  G>mpanies 
(3rd  cd.  pp.  706-9,  and  Supp.  of  1884,  pp.  173,  4),  have  been 
extended  to  telephone  companies,  as  noted  below,  and  are — 

Sec.  3454-  A  magnetic  telegraph  company,  heretofore  or  hereafter  created,  may 
construct  telegraph  lines,  firom  point  to  point,  along  and  upon  any  public  road,  hf 
the  erection  of  the  necessary  fixtures,  including  posts,  piers  and  abutments  neces- 
sary for  the  wires ;  but  the  same  shall  not  incommode  the  public  in  the  use  of 
ittchtoad. 

Sbc.  3455.  Any  such  company  may  construct,  own,  use,  and  maintain  any  line 
or  lines  of  magnetic  telegraph,  whether  described  in  its  original  articles  of  incor- 
poralion  or  not,  and  whether  such  line  or  lines  are  wholly  within  or  part!y  beyond 
the  limits  of  this  State,  and  may  join  with  any  other  company  or  association  fai 
OQudncting,  leasing,  owning,  using,  or  maintaining  such  line  or  lines,  upon  sndk 
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tenns  as  may  be  agreed  upon  between  the  directors  or  managers  of  the  respective 
companies;  and  such  companies  may  own  and  hold  any  interest  in  any  such  hne 
or  lines,  or  may  l>ecome  lessees  of  such  line  or  lines,  uix>n  such  terms  as  may  !« 
agreed  upon;  but  it  shall  l:e  unlawful  for  any  such  company  or  companies,  and 
the  owner  or  owners  of  rights  of  way,  to  contract  for  the  exclusive  use  thereof  for 
telegraphic  purix>>cs.  {So  amended  by  act  of  April  /f,  t88o;  Laws^  vol.  yy^ 
ptJi^e  264.) 

Skc.  3456.  Any  such  cora])any  n).iy  enter  upon  any  land,  whether  held  by  an 
individual  or  a  cor|M)ration,  ami  wlicther  acquired  by  purchase  or  appropriation,  or 
in  virtue  of  any  provision  in  its  charter,  for  the  purpose  of  making  preliminary 
examinations  ami  .>urvcy>,  with  a  view  to  the  location  an<l  erection  of  lines  of  mag- 
nctic  telegraph,  and  may  appropriate  so  much  thereof  as  may  be  deemed  necessary 
for  the  erection  and  maintenance  of  its  telegraph  poles,  piers,  abutments,  wires, 
and  other  necessary  fixtures,  and  for  stations,  and  the  right  of  way  over  such  lands, 
and  adjacent  land:»,  sufficient  to  enable  it  to  construct  and  repair  its  lines. 

Sfc  3457.  No  such  company  shnll,  without  the  consent  of  the  owner  thereof, 
hi  writing,  enter  a  building  or  edifice,  or  use  or  appropriate  any  part  thereof,  or 
erect  any  tclrgra])h  pole,  pier,  or  abutment  in  any  yard  or  enclosure  within  which 
an  edifice  is  situate,  nor,  in  cases  not  provided  for  in  section  three  thousand  four 
hundred  and  sixry-one,  erect  any  telegraph  pole,  pier,  abutment,  wires,  or  other 
fixtures,  so  near  to  any  edifice  as  to  occasion  injury  thereto,  or  risk  of  injury,  in 
case  such  pole,  pier,  or  abutment  be  overthrown,  nor  mjure  or  destroy  any  fruit 
or  ornamental  tree.  (See,  also,  the  act  of  1885,  against  trespass,  supra;  it  does 
not  contain  a  repealing  daase. ) 

SEa  3458.  When  ]an<ls  sought  to  be  appropriated  for  lines  of  magnetic  tele- 
graph, are  held  by  a  coq)oration  incorporated  under  any  law  of  this  State,  whether 
held  by  purchase,  or  in  virtue  of  any  appropriation  authorized  by  its  charter,  or  by 
any  law  of  this  State,  the  right  of  the  company  to  appropriate  such  lands  shall  be 
limited  to  such  use  ol  the  same  as  shall  not,  in  any  material  degree,  interfere  with 
the  practical  uses  to  which  the  company  is  authorized  to  put  such  lands,  under  its 
charter ;  and  no  such  company  shall  erect  poles,  piers,  abutments,  wires,  or  other 
necessary  fixtures,  in  such  close  proximity  to  any  other  line  of  magnetic  telegraph, 
authorized  by  l.iw  to  be  constructed,  as  to  interfere  mechanically  with  the  practical 
working  of  such  telegraph. 

Sec  3459.  The  right  of  such  company  to  use  lands  held  by  a  railroad  company, 
for  the  permanent  structures  of  such  telegraph,  shall  be  limited  to  the  land  which 
lies  within  five  feet  of  the  outer  limits  of  the  right  of  way  of  the  railroad  com- 
pany, where  it  is  practicable  to  erect  the  line  within  those  limits ;  when  the  com- 
pany seeks  to  appropriate  lands  that  lie  beyond  those  limits,  its  petition  must  set 
forth  the  facts,  showing  that  it  is  impracticable  to  erect  such  line  within  said  limits, 
and  designate,  either  by  a  survey  and  map,  or  by  reference  to  monuments,  or  by 
other  means  of  easy  identification,  the  place  or  places  where  the  company  seeks  to 
estabhsh  the  line;  the  prolate  court  shtll,  in  all  instances,  determine,  if  it  t>e  con- 
troverted by  the  railroad  company,  whether  the  erection  of  the  line,  at  the  place, 
or  places,  designated,  will,  in  any  material  degree,  interfere  with  the  practical 
uses  to  which  such  railroad  company  is  authorized  to  put  such  land ,  and  if  the 
court  is  satisfied  that  it  will  so  interfere,  it  shall  reject  the  petition,  or  require  the 
structure  to  be  erected  at  such  other  place,  or  places,  as  the  court  shall  direct ;  but 
Vol-  XXXVIL-.22 
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nodung  in  this  chapter  shall  be  so  construed  as  to  authorize  any  company  to  ap- 
propriate the  use  of  the  track  or  rolling  stock  of  any  railroad  company  for  the 
purpose  of  transporting  poles,  materials,  or  the  employes  of  such  telegraph  com- 
pany,  or  for  any  other  puqxise  whatever. 

Sec  346a  Proceedings  to  appropriate  lands  to  the  use  of  a  company  against  a 
defendant,  whose  adjoining  or  continuous  lands  lie  in  more  than  one  county,  may 
be  instituted  in  any  county  in  which  any  part  of  such  lands  lie,  and  the  damages 
shall  be  assessed  in  one  proceeding,  in  respect  of  all  such  lands  of  the  defendant, 
sought  to  be  appropriated,  whether  lying  in  the  county  wherein  the  court  is  sit- 
ting, or  in  other  counties. 

Sec  3461.  When  any  lands,  authorized  to  be  appropriated  to  the  use  of  a  com- 
pany, are  subject  to  the  easement  of  a  street,  alley,  public  way,  or  other  public 
use,  within  the  limits  of  any  city  or  village,  the  mode  of  use  shall  be  such  as  shall 
be  agreed  upon  between  the  municipal  authorities  of  the  city  or  village,  and  the 
company ;  and  if  they  cannot  agree,  or  the  municipal  authorities  unreasonably 
-delay  to  enter  into  any  agreement,  the  probate  court  of  the  county,  in  a  proceeding 
instituted  for  the  purpose,  shall  direct  in  what  mode  such  telegraph  line  shall  be 
constructed  along  such  street,  alley  or  public  way,  so  as  not  to  incommode  the 
public  in  the  nse  of  the  same ;  but  nothing  in  this  section  shall  be  so  construed  as 
to  authorize  any  municipal  corporation  to  demand  or  receive  any  compensation  for 
the  use  of  a  street,  alley,  or  public  way,  beyond  what  may  be  necessary  to  restore 
the  pavement  to  its  former  state  of  usefulness. 

Sec.  3462.  Every  company,  incorporated  or  unincorporated,  operating  a  tele- 
gn^h  line  in  this  State,  shall  receive  dispatches  from  and  for  other  telegraph  lines, 
and  from  and  for  any  individual ;  and  on  pa3rment  of  its  usual  charges  for  trans- 
mitting dispatches,  as  established  by  the  rules  and  regulations  of  the  company,  shall 
transmit  the  same  with  impartiality  and  good  faith,  under  a  penalty  of  one  hundred 
dollars  for  each  case  of  neglect,  or  refusal,  so  to  do,  to  be  recovered,  with  cost  of 
suit,  by  civil  action,  in  the  name  and  for  the  benefit  of  the  person  or  company 
sending,  or  forwarding,  or  desiring  to  send  or  forward,  the  dispatch.  {So  amended 
by  act  of  April  /f,  1880;  Laws^  vol.  77,pa^e  264.) 

Sec.  3463.  When  the  person  who  sends  the  dispatch,  desires  to  have  it  forwarded 
over  the  lines  of  other  telegraph  companies,  whose  termini  are  respectivety  within 
the  limits  of  the  usual  delivery  of  such  companies,  to  the  place  of  final  destination, 
and  tenders  to  tlie  first  company  the  amount  of  the  usual  charges  for  the  dbpatch, 
to  the  place  of  final  delivery,  the  company  shall  receive  the  same,  and  without 
delaying  the  dispatch,  shall  pay  to  the  succeeding  line  the  necessary  charges  for 
the  remaining  distance ;  and  the  succeeding  line  shall  accept  the  same,  and  forward 
the  dispatch  in  the  same  manner  as  if  the  sender  had  applied  to  it  in  person,  and 
paid  the  usual  charges,  and,  for  the  omission  so  to  do  it,  shall  be  liable  to  a  like 
penalty,  as  provided  in  the  last  section. 

Sec  3464.  When  application  b  made  to  any  such  company,  to  send  a  dispatch, 
the  ofllcer,  agent,  clerk,  or  servant,  appointed  by  the  company  to  receive  dispatches 
at  that  station,  shall  inform  the  applicant,  and,  if  required  by  him,  write  upon  the 
dispatch,  that  the  line  is  not  in  working  order,  or  that  dispatches  on  hand  for 
transmission  will  occupy  the  time,  so  that  the  dispatch  offered  cannot  be  trans- 
mitted within  the  time  required,  if  the  facts  are  so ;  and  for  an  omission  so  to  do, 
or  for  intentionally  giving  false  mformation  to  the  i^licant,  in  relation  to  the  time 
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vithin  which  the  di^ixuch  offered  may  be  sent,  such  officer,  ngent,  clerk,  or  servant, 
and  the  company  by  M-hich  be  is  employed,  shall  incur  the  penalty  provided  in  sec- 
tion thirty-four  hundred  and  sixty-tii*o, 

Sfc.  3465.  Kver>'  telegra])h  company,  incorporated  or  unincorporated,  operating 
any  telegraph  line  in  thl>  State,  shall  transmit  and  deliver  all  dispatches  in  the  order 
in  which  they  are  received  for  tmnsmisksion  or  <Ielivcr}%  under  the  like  penalty  of 
one  hundred  dollars,  as  provided  in  section  thir/y-four  hundred  and  sixty-two; 
but  arrangements  may  lie  made  with  the  proprietors  or  publi:»hers  of  newspapers, 
for  the  transmi:«ston,  for  the  ]>urpose  of  publication,  of  intelligence  of  general  and 
public  interest,  out  of  its  regular  onler,  and  dispatches  by  officers  of  the  State,  or 
the  United  States,  on  ]Hil>!ic  Inisiness,  may  have  preference  over  all  private  busi- 
nea$,  when  the  public  intercut  rei|uires  such  preference ;  no  company  shall  be 
required  to  deliver  dispatches  at  a  greater  distance  from  the  station  at  which  they 
are  received  than  its  published  rcgidations  re«iuire  *,  and  if  an  applicant  direct  a 
dispatch  to  be  mailed  to  the  place  of  delivery,  and  offer  to  pay  the  necessary  postage 
thereon,  the  company  shall  affix  the  necessary  postage  stamp  and  mail  the  dispatch 
in  time  for  the  first  mail  that  departs  after  such  di<^patch  is  received  at  the  office  of 
delivery,  and  for  the  omis<iion  so  to  do,  the  company  shall  be  liable  to  a  like  penalty 
as  provided  in  section  thirty-four  hundred  and  sixty-tioo, 

Sfc.  3466.  Any  person  connected  with  a  telegraph  company,  incorporated  or 
unincorporated,  operating  a  line  of  telegraph  in  this  State,  in  any  capacity,  who 
wilfully  divulges  the  contents  or  nature  of  the  contents  of  a  private  communication, 
intru>ted  to  him  for  transmission  or  delivery,  or  who  wilfully  refuses,  or  neglects, 
to  transmit  or  deliver  the  same,  or  wilfully  delays  the  transmission  or  delivery  of 
the  same,  with  a  view  to  injure  the  sender,  or  intended  receiver  thereof,  or  to 
benefit  himself,  or  any  other  person,  shall  be  imprisoned  in  the  county  jail,  not 
exceeiling  three  months,  or  fined,  not  exceeding  five  hundred  dollars,  at  the  dis- 
cretion of  the  court. 

Sec.  3467.  A  person  who  knowingly  transmits  by  telegraph  line,  any  false  com- 
munication or  intelligence,  with  intent  to  injure  any  person,  or  to  speculate  in  any 
article  of  merchandise,  commerce  or  trade,  or  with  intent  that  another  may  do  so, 
or  knowingly  sends,  or  delivers,  a  dispatch  that  is  forged,  or  not  authorized  by  the 
person  whose  name  purports  to  be  signed  thereto,  shall  be  liable  to  the  same 
penalty  as  is  provided  in  setlxon  thirty  four  Auftdred  ami  sixty-two.  [See,  also, 
Section  70S8,  punishing  the  sender  or  publisher  of  a  fraudulent  telegram.] 

Sfc.  3468.  If,  at  any  time,  after  the  erection  of  a  line  of  magnetic  tel^n4)h 
U{x>n  lands  held  by  a  corporation,  the  corporation  have  occasion  to  use  the  land 
u{x>n  which  a  telegraph  pole,  pier,  abutment,  or  other  fixture  has  been  erected,  for 
any  of  the  purposes  authorized  by  its  charter,  the  company  shall  remove  such  ]x>le, 
pier,  abutment  or  fixture,  to  such  convenient  place  as  may  be  designated  by  the 
corporation  requiring  the  use  of  the  ground,  upon  reasonable  notice  given  in  writ- 
ing, and  erect  the  same  in  such  new  place,  so  as  not  to  interfere  with  the  practical 
uses  to  which  the  corporation  is  authorized  to  put  such  land ;  and  if  it  is  impracti- 
cable to  erect  a  line  of  magnetic  telegraph  upon  the  lands  of  such  corporation,  in 
consequence  of  the  uses  to  which  the  corporation  put  the  lands,  the  telegraph 
company  may  appropriate  adjoining  lands,  by  a  separate  proceeding  for  that 
purpose. 

Sec.  3469.     If,  at  any  time  after  the  erection  of  such  telegraph  line,  on  the 
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Imndi  of  a  corporation,  the  corporation  ajiprehend  danger,  or  risk  of  danger,  to  its 
works  or  practical  operations,  in  consequence  of  decay  or  defect  in  the  mode  of 
structureof  anyof  the  works  of  the  telegraph  company,  it  mayrccfuirc  t*ie  comiiony 
upon  five  days'  n>  tice,  in  writing,  to  repair  such  decayed  or  dcfct  tive  woiks ;  or,  if 
the  danger  is  imminent,  so  as  not  to  aJmit  of  delay,  the  corjKiration  nmy,  without 
notice,  repair  the  defect  and  recover  the  reasonable  expense  thereof,  with  co^ts  of 
suit,  before  any  court  of  competent  jurisdiction. 

Sec.  3470.  \Vhere  two  or  more  telegraph  companies,  whose  several  lines  are  n'lt 
parallel,  or  in  competition  with  each  other,  and  when  so  united,  will  form  a  con- 
tinuous line,  for  receiving  and  transmitting  dis|xitche<,  cloire  to  consolidate  into  a 
single  corporation,  they  may  do  so  in  the  manner  and  subject  to  the  rules  provided 
in  chapter  two,  for  the  consolidation  of  railroad  companies.  [Sj  amcn-.feJ  by  act 
February  /,  iSSr^  Laws^  vo/.  yS^p.  26. ^ 

Sec.  3471.  The  provisions  of  this  chapter  shall  apply  also  to  any  company 
oiganized  to  construct  any  line  or  lines  of  telephone ;  and  every  such  company  shall 
have  the  same  powers,  and  be  subject  to  the  same  restrictions,  as  are  herein  pre- 
scribed for  magnetic  telegraph  companies. 

"An  act  to  facilitate  the  construction  of  the  electric  tele- 
graph" (in  force  February  8,  1847,  Laws,  vol.  45,  page  34), 
was  not  embraced  in  the  Revision  of  1879,  and  is  omitted  here 
on  account  of  the  special*  wording  of  Section  3471,  supra.  It 
appears  as  Title  xlix,  §§  1-6,  pp.  768-9,  vol.  3,  Supp.  Rev.  Stat 
Ohio,  ed.  of  1884,  and  authorized  construction  of  telegraph 
lines,  so  as  not  to  incommode  the  public ;  authorized  county 
commissioners  to  appoint  appraisers  for  damages  from  con- 
struction of  lines ;  punished  those  who  injured  the  lines,  and 
reserved  the  right  to  alter,  modify  or  repeal  this  act,  as  well  as 
to  tax  stock  of  telegraph  companies. 

John  B.  Uhle. 

(To  be  continaed.) 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Tennessee, 
BATES  V.  TAYLOR,  Governor. 

The  Conns  have  no  jurisdiction  over  the  Chief  Executive  of  a  State,  to  compel 
or  restrain  the  i^LTfunnnnce  of  any  ofVicial  duty,  whether  executive  or  ministerial. 

B  filed  a  bill  in  equity,  to  cr>niix:l  A,  the  Governor  of  the  State,  to  deliver  to 
complain int  a  certificUo  of  election  to  memlier:iliip  in  Congress,  and  to  enjoin  the 
is.>uaiicc  of  <.ne  to  another  n;i{'Iicant.  The  Consliiution  of  Tcnncs-ec  reriuired  the 
Guvernor  to  perform  certain  duties,  and  such  others  as  might  l>e  devolved  upon 
hitn  by  >tatule.  Among  the  latter  provided  by  the  Code,  was  that  of  bsuing  a 
commi.»ion  to  each  person  elected  to  Congress.  Tacts  were  alleged  tending  to 
show  that  ]>  iLid  l)een  duly  declared  elccte<],  and  that  A  had  signed  and  sealed  a 
commission  to  ]*,  but  pending  its  delivery,  had  changed  his  mind,  and  was  about 
to  i^sue  a  cr>nimi>si«*n  to  C,  a  contestant.  On  motion  to  dismiss,  heit^  that  the 
Court  had  no  jurisdiction  over  the  (governor  to  grant  the  relief  prayed  for. 

Appeal  from  Chancery  Court  of  Davidson  County. 

A  bill  was  filed  in  the  Chancery  Court  at  Nashville,  Ten- 
nessee, by  Creed  F.  Bates,  complainant,  a<j^ainbt  Robert  L. 
Taylor,  Governor  of  the  State,  to  compel  the  latter  to  deliver 
a  certificate  of  election  to  the  complainant  and  to  prevent  the 
issuance  of  a  certificate  to   H.  Clay  Evans,  another  applicant. 

Complainant  alleged  in  substance,  that  he  was  elected  to 
membership  in  the  Fifty-first  Congress  of  the  United  States, 
in  the  Third  Congressional  District  of  Tennessee,  on  the  sixth 
day  of  November,  1888  ;  that  the  fact  of  his  election  was  duly 
ascertained  by  the  Governor  and  Secretary  of  State,  who  by 
law  constituted  a  board  to  canvass  the  returns ;  that,  thereupon, 
in  further  compliance  with  the  law,  a  certificate,  showing  the 
fact  of  his  election,  was  made  out,  signed  by  the  Governor, 
attested  by  the  Secretary  of  State,  and  sealed  with  the  great 
seal  of  the  State;  that,  after  all  this,  the  Governor  refused  to 
deliver  said  certificate  to  the  complainant,  and  claimed  that  one 
H.  Clay  Evans  was  elected  to  said  office  and  entitled  to  receive 
a  certificate  of  election  instead  of  complainant ;  and  that  the 
Governor  was  about  to  issue  a  certificate  to  said  Evans,  though 
the  latter  was  not  elected  and  the  Secretary  of  State  would  not 
join  the  Governor  in  such  certificate. 
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G>mplainant  further  alleged  that  when  the  said  board  acted, 
and  the  certificate  reciting  his  election  was  signed,  attested  and 
sealed,  the  board's  power  was  exhausted  and  complainant's 
rights  became  fixed  and  his  title  to  the  office  complete ;  that 
the  board  could  not  subsequently  reconsider  its  action  and 
declare  another  person  elected ;  that  in  no  event  had  the  Gov- 
ernor a  right  to  reconsider  the  matter  himself,  and  issue  a  cer- 
tificate to  Evans,  without  the  concurrence  of  the  Secretary  of 
State ;  that  the  issuance  of  a  certificate  to  Evans  would,  in 
view  of  foregoing  &cts,  be  a  usurpation  of  authority  on  the 
part  of  the  Governor  to  the  great  and  irreparable  injury  of 
complainant 

The  prayer  of  the  bill  was  that  the  Governor  be  enjoined 
from  issuing  a  certificate  to  Evans,  and  that  he  be  compelled 
to  deliver  the  one  already  signed,  attested  and  sealed  to  com- 
plainant 

The  Governor  appeared  by  counsel  and  moved  the  Court 
to  dismiss  the  bill — 

1.  For  want  of  equity  on  the  face  of  the  bill. 

2.  For  want  of  jurisdiction  in  the  Court. 

3.  Because  it  is  unfit  for  a  court  of  equity. 

The  Chancellor  sustained  the  motion  and  dismissed  the  bilL 
Complainant  appealed. 

Vertrees  &  Vertrees,  Hill  &  Grassbery  and  Marks  &  Marks, 
for  complainant 

A,  S.  Colyar^  Demoss  &  Moline  and  5.  Watson^  for  re- 
spondent 

Caldwell,  J.,  Feb.  16,  1889,  (afler  stating  the  foregoing 
(acts):  The  main  question  debated  at  the  bar,  and  that  which  is 
conclusive  of  the  case,  is  one  of  jurisdiction. 

The  Constitution  ordains  that  the  Governor  of  the  State 
shall  perform  certain  duties  therein  prescribed,  and  such  others 
as  may  from  time  to  time  be  devolved  upon  him  by  act  of  the 
Legislature — Art  III.  Among  the  duties  so  devolved  upon 
him  by  statute  is  that  of  issuing  a  commission  or  certificate  of 
election  to  each  person  elected  representative  to  Congress. 
Code  (M.  and  V.)  sections  1094  and   1146.    The  issuance  of 
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such  commission  or  certificate,  whether  called  a  ministerial 
or  an  executive  duty,  is  an  official  action,  whose  performance 
can  be  neither  coerced  nor  restrained  by  the  courts. 

An  attempt  on  the  part  of  the  courts  to  control  his  action 
under  the  statute  would  be  an  invasion  by  one  department  of 
the  Government  of  the  rights  of  another  department,  and,  for 
that  reason,  a  violation  of  sections  I  and  2  of  Article  II  of 
the  Constitution,  which  are  in  the  followinjj  language  : 

"5>ec.  I.  The  powers  of  the  Govenunent  shall  be  diviiled  into  three  distinct  de* 
partmcnt»— the  legialjtivc,  executive  and  judiclil. 

Sec.  2.  No  person  or  (icrsons  belonging  to  one  of  the^e  departments  shall  exer- 
cise any  of  the  powers  properly  belonging  to  either  of  the  others,  except  in  cases 
herein  directed  or  |)emiitted.'* 

It  is  well  settled  by  all  the  authorities  that  mandamus  will 
not  lie  to  compel  the  Governor  of  a  State  to  perform  duties 
of  a  purely  executive  or  political  nature,  involving  the  exer- 
cise of  official  judgment  and  discretion,  but  the  decisions  are 
wide  apart  as  to  the  power  of  the  courts  to  compel  him  to  dis- 
charge those  duties,  which  as  other  official  duties  are  called 
ministerial. 

The  courts  of  Ohio,  Alabama,  California,  Maryland  and 
North  Carolina,  are  together  in  holding  that  the  Governor  may 
be  required  by  mandamus  to  perform  duties  of  the  latter  class; 
while  the  courts  of  Arkansas,  Georgia,  Illinois,  Louisiana, 
Maine,  Minnesota,  New  Jersey  and  Rhode  Island,  have  uni- 
formly held  the  contrary,  upon  the  grounds  that  the  powers  of 
Government  in  the  States  are  distributed  among  three  depart- 
ments, which  under  the  organic  law  are  to  be  and  remain  in- 
dependent of  each  other :  High  on  Extraordinary  Legal  Rem- 
edies, sections  Ii8,  119,  120  and  121.  This  author  cites  the 
cases  from  the  different  States  mentioned.  We  have  examined 
them,  and  also  a  very  instructive  case  from  Michigan  :  5/////- 
i'rlandw.  The  GiKumor  {18/4),  29  Mich.  321,  which  is  in  ac- 
cord with  those  from  the  States  last  mentioned,  and  we  are 
fully  persuaded  not  only  that  the  weight  of  authority,  but  also 
the  weight  of  reason,  is  against  the  power  of  the  courts  to 
coerce  the  Chief  Executive  of  a  State  into  the  performance  of 
any  official  duty. 

This  Court  has  heretofore  put  itself  in  line  with  those  courts 
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denying  the  existence  of  such  power :  Turnpike  Company  v. 
Brown  (1875),  8  Baxt  (Tenn.),  490.  In  that  case,  the  Turn- 
pike Company  sought,  by  mandamus,  to  compel  Governor 
Brown  to  issue  certain  bonds  of  the  State  which,  it  claimed, 
the  Legislature  had  directed  to  be  issued  by  the  Governor. 
The  relief  was  refused  upon  two  grounds :  first,  because  the 
company  had  not  shown  itself  entitled  to-  the  bonds ;  and, 
secondly,  because  the  Court  had  no  jurisdiction  to  control  the 
action  of  the  Governor  with  respect  thereto. 

In  combatting  the  idea  that  the  Governor  might  be  com- 
pelled to  perform  a  ministerial  duty,  the  Court,  speaking 
through  Judge  McFarland,  said :  ♦  ♦  ♦  "  The  Governor 
holds  but  one  office,  that  is  the  office  of  Chief  Executive. 
Any  duty  which  he  performs  undet  authority  of  law  is  an  ex- 
ecutive duty,  otherwise  we  would  have  him  acting  in  separate 
and  distinct  capacities.  In  some  respects  he  would  be  the 
Chief  Executive,  an  independent  department  of  the  Govern- 
ment ;  as  toothers  he  would  be  a  mere  ministerial  officer,  sub- 
ject to  the  mandate  of  any  Judge  of  the  State ;  and  we  must 
assume  aho  that  the  Judge  would  have  the  power  to  imprison 
the  Governor  if  he  refused  to  obey  his  order,  for  if  the  Court 
has  this  jurisdiction,  the  power  to  enforce  the  judgment  must 
follow."  See  8  Baxt,  493.  The  jurisdiction  was  denied, 
upon  the  ground  that  the  courts  had  no  right  to  interfere  with 
the  head  of  another  department  of  the  Government  in  the  dis- 
charge of  a  duty  by  law  devolved  upon  him. 

But  it  is  now  argued  that  so  much  of  the  opinion  in  that 
case  as  relates  to  the  question  of  jurisdiction  "wdiS  obiter  dictum^ 
because  the  question  decided  in  an  earlier  part  of  the  opinion 
was  conclusive  of  the  case.  This  cannot  be  so.  Both  ques- 
tions were  fairly  raised  by  the  record,  and  the  fact  that  the 
question  of  jurisdiction  was  discussed  last,  does  not  make  it 
any  the  less  entitled  to  the  force  of  an  adjudication. 

It  is  further  contended  that  this  Court  disregarded  and  over- 
ruled that  part  of  that  decision  by  taking  jurisdiction  of  a 
mandamus  proceeding  against  Governor  Marks,  in  the  late  case 
of  the  State  ex  rcL  v.  Board  of  Inspectors  ( 1 88c),  6  Lea  (Tenn.), 
12.  The  question  of  jurisdiction  was  expressly  reserved  in  that 
case,  for  the  reason,  as  stated  in  the  opinion,  that  the  Governor 
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had  in  his  answer  declared  his  willingness  to  submit  to  the 
direction  of  the  Court. 

Whether  jurisdiction  of  the  person  in  such  a  case  can  prop- 
erly be  confirmed  in  that  way,  is  not  material  in  this  case.  It 
docs  not  arise  here.  It  did  arise  there,  and  the  Court  exercised 
all  the  power  of  jurisdiction — whether  rightfully  or  wrongfully, 
can  neither  affect  the  present  case  nor  impair  in  any  degree  the 
authority  of  the  Brown  case.  Jurisdiction  was  taken  in  Mis- 
souri:  R.  R.  V.  The  GoT'inior  (1856),  23  Mo.  353,  upon  a 
similar  expression  from  the  Governor,  while  in  Michigan  it 
was  refused:    Sutherland v.  The  Gai^crnor,  29  Mich.  321. 

We  have  no  hesitation  in  holding  that  the  courts  have  no 
jurisdiction  to  compel  the  Governor  to  deliver  to  complainant 
the  certificate  claimed  by  him,  no  more  than  have  they  the 
power  to  restrain  him  from  issuing  a  certificate  to  the  other 
applicant.  If  the  Governor  cannot  be  compelled  by  man- 
damus to  deliver  a  certificate  of  election  to  one  person,  it  fol- 
lows that  he  cannot  be  restrained  by  injunction  from  deliver- 
ing it  to  another  person  ;  for  the  nature  of  the  act  to  be  per- 
formed by  him  is  precisely  the  same  in  one  case  as  in  the  other, 
and  the  same  considerations  operate  to  defeat  the  jurisdiction 
of  the  courts  in  both  instances. 

But,  conceding  for  the  sake  of  the  argument  that  the  Gov- 
ernor could  not,  in  the  first  instance,  have  been  compelled  to 
give  the  certificate  to  complainant  or  prevented  from  giving  it 
to  Evans,  the  very  able  and  learned  counsel  of  complainant 
go  further  and  insist,  with  great  force  and  plausibility,  that  the 
Chief  Executive  of  a  State  may  be  enjoined  from  doing  an 
unlawful  thing ;  that,  under  the  facts  disclosed  in  the  bill,  the 
act  sought  to  be  restrained  is  unlawful,  and  that,  being  unlaw- 
ful, its  performance  may  be  prevented  by  injunction. 

The  essence  of  these  facts  is  that  the  Governor  and  Secre- 
tary of  State  together  reached  the  conclusion  from  the  returns 
that  complainant  had  been  elected,  and,  thereupon,  prepared, 
signed,  attested  and  sealed  a  certificate  showing  that  fact,  and 
that  before  the  delivery  of  that  certificate  the  Governor  changed 
his  mind,  decided  that  Evans  was  elected,  and  without  the 
concurrence  of  the  Secretary  of  State,  was  about  to  issue  a 
certificate  to  Evans,  when  this  bill  was  filed. 
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The  statute  devolving  upon  the  Governor  the  duty  of  issuing- 
a  commission  or  certificate  of  election  necessarily  confers  upon 
him  the  right  of  determining  when  and  how  that  duty,  within 
the  law,  must  be  performed ;  and  when  he  comes  to  do  the 
thing  required,  he  must  be  allowed  to  do  it  according  to  his 
own  judgment  as  to  the  meaning  of  the  law  and  on  his  own 
sense  of  official  responsibility  under  his  oath.  In  other  words, 
it  is  his  province  to  construe  the  statute  for  himself,  and  to  de- 
termine for  himself  when  he  has  complied  with  all  its  require- 
ments, and  when  there  yet  remains  something  for  him  to  do — 
whether  he  may  act  alone  under  a  given  state  of  (acts,  or  must 
act  in  conjunction  with  another ;  and  so  long  as  he  acts  in 
good  faith  and  with  an  honest  purpose,  discharging  his  duty 
under  the  law,  his  action  cannot  appropriately  be  characterized 
as  unlawful.  In  such  case  the  courts  have  no  power  to  sub- 
stitute their  construction  or  judgment  for  his,  and  tell  him 
when  to  stop  or  when  to  go  on. 

If  they  have  such  authority  as  to  one  statute  imposing  an 
obligation  upon  him,  they  have  it  as  to  all  such  statutes,  and 
with  respect  to  all  requirements  made  of  him  by  the  Consti- 
tution as  well. 

Such  a  view  would  put  the  responsibility  of  the  Governor's 
office  upon  the  judiciary,  and  virtually  make  him  subject  to 
the  direction  of  the  courts  in  every  action  he  might  take — 
thereby  working  a  substantial  destruction  of  one  department 
of  the  State  Government,  and  a  usurpation  of  its  functions  by 
another,  contrary  to  the  genius,  spirit  and  letter  of  the  Con- 
stitution. 

If  the  Governor  act  corruptly  he  is  amenable  to  the  Legis- 
lature ;  and  if,  in  an  honest  endeavor  to  discharge  his  duty,  he 
mistake  the  law  and  prejudice  individual  rights,  the  injured 
person  may  in  proper  cases  restrain  the  one  benefited  from 
using  his  advantage. 

Let  us  illustrate  the  connection  and  at  the  same  time  the  in- 
dependence, the  checks  and  balances,  of  the  three  departments 
of  government :  The  Legislature  should  never  pass  nor  the 
Governor  approve  an  unconstitutional  law ;  yet,  because  the 
duty  of  enacting  laws  rests  upon  the  one,  and  that  of  approv- 
ing or  disapproving  them  upon  the  other,  the  courts  cannot 
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restrain  the  former  from  passing  nor  the  latter  from  approving 
a  statute  obviously  unconstitutional.  While  acting  in  their 
own  appropriate  spheres  the  Legislature  and  the  Governor 
must  be  allowed  to  judge  of  the  constitutionality  of  the  law 
for  themselves.  Aflcr  that  the  judiciary  acts,  and,  at  the  suit 
of  some  interested  party,  annuls  the  law  because  violative  of 
tlie  Constitution.  Thus  the  integrity  and  independence  of  each 
department  are  preserved,  conflict  between  them  is  prevented, 
and  the  injurious  application  of  an  unconstitutional  law  is 
averted. 

Wc  do  not  think  the  decisions  of  the  Supreme  Court  of  the 
United  States  stand  in  the  way  of  the  conclusion  we  have 
reached,  though  the  Federal  courts  have,  in  several  instances, 
taken  jurisdiction  of  proceedings  against  the  Governors  of  cer- 
tain States  and  put  them  under  restraint  by  injunction. 

In  Dai'is  v.  Gnjy{\^j2\  i6  Wall.  (83  U.  S.)  203,  Gov.  Davis, 
of  Texas,  was  enjoined  from  wrongfully  issuing  patents  to  land, 
which  had  previously  been  granted  to  other  persons.  The 
Governor  of  Louisiana  was  restrained  from  issuing  bonds 
under  an  unconstitutional  act,  in  the  case  o(  Board  of  Liquida- 
tion v.  McComb  (1875),  92  U.  S.  531.  In  another  case,  the 
Governor  of  Missouri  and  others  acting  with  him  were  by  in- 
junction prevented,  or  restrained  for  a  time,  from  selling  certain 
property  to  enforce  statutory  mortgage  liens  claimed  by  the 
State,  the  claim  by  the  adverse  party  being  that  the  liens  had 
been  satisfied:  Ralston  v.  Missouri  Fund  Commissioners  (1886), 
120  U.  S.  391. 

The  Davis  case  was  cited  approvingly  in  Allen  v.  Railroad 
(1884),  1 14  U.S.  311,  and  In  Re  Aj^ers  (iSSy),  123  Id.  506; 
while  it  was  questioned  and  limited  in  Cunningham  v.  Macon 
&  Brunswick  Railroad  (iSSj),  109  Id.  453. 

Now,  the  most  that  can  be  said  of  these  cases  is,  that  they 
show  the  jurisdiction  of  the  Federal  courts  to  restrain  the  Gov- 
ernor of  a  State  from  doing  a  wrongful  act  to  the  injury  of 
individual  rights.  It  is  not  even  intimated  in  any  one  of  them 
that  the  State  courts  have  any  such  jurisdiction.  There  is  a 
wide  difference  between  the  relation  of  the  Federal  judiciary 
and  the  State  judiciary  to  the  Governor  of  the  State,  and 
because  of  that  difference,  the  Federal  decisions  referred  to  are 
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not  at  all  in  point  in  this  case.  A  State's  judiciary  sustains  the 
same  relation  to  its  Governor  that  the  Federal  judiciary  does 
to  the  President  of  the  United  States;  and  as  a  State  court,  by 
reason  of  that  relation,  has  no  jurisdiction  to  coerce  or  restrain 
the  Governor  with  respect  to  his  official  duties,  so  the  Federal 
courts,  for  the  same  reason,  have  no  power  to  interfere  with 
the  official  acts  of  the  President  It  was  so  held  in  the  case  of 
the  State  of  Mississippi  v.  Johnson  ( 1 866),  4  Wall.  (7 1  U.  S.)  499. 
In  that  case,  the  State  of  Mississippi,  as  party  complainant, 
sought  by  injunction  to  restrain  Piesident  Johnson  from  the 
execution  of  the  reconstruction  acts  of  Congress,  upon  the 
allegation  that  they  were  unconstitutional.  The  Court  held 
that  it  had  no  jurisdiction  either  to  compel  the  President  to 
execute  constitutional  laws,  or  to  restrain  his  action  under 
unconstitutional  legislation. 

The  reasoning  of  the  Court  is  embraced  in  the  following 
quotation  from  the  opinion  of  Chief  Justice  Chase,  who  spoke 
for  the  whole  Court : 

"  It  will  hardly  be  contended  that  Congress  (the  coarts  ?)  can  interpose,  in  any 
case,  to  restrain  the  enactment  of  an  unconstitutiunal  law ;  and  yet,  how  can  the  right 
of  judicial  interposition  to  prevent  such  an  enactment,  when  tiie  purpose  is  evident 
and  the  execution  of  that  purpose  certain,  be  distinguished,  in  principle,  from  the 
right  to  such  interposition  against  the  execution  of  such  a  law  by  the  President  ? 
The  Congress  is  the  legislative  department  of  the  Government ;  the  IVesident  is 
the  executive  department  Neither  can  be  restrained  in  its  action  by  the  judicial 
department ;  though  the  acts  of  bo:h,  when  performed,  are,  in  proper  cases,  subject 
to  its  cognizance.  The  impropriety  of  such  inference  will  be  clearly  seen  upon 
consideration  of  its  possible  consequences. 

<<  Suppose  the  bill  filed  and  the  injunction  prayed  for  allowed.  If  the  President 
refuses  obedience  it  is  needless  to  say  the  Court  is  without  power  to  enforce  the  pro- 
cess. If,  on  the  otiier  hand,  the  President  complies  with  the  order  of  the  Court  and 
refuses  to  execute  the  acts  of  Congress,  is  it  not  clear  that  a  collision  may  occur 
between  the  Executive  and  Legislative  Departments  of  the  Government  ?  May 
not  the  House  of  Representatives  impeach  the  President  for  such  refusal  ?  And 
in  that  case  could  this  Court  interfere  in  behalf  of  the  President,  thus  endangered 
by  compliance  with  its  mandate,  and  restrain  by  injunction  the  Senate  of  the  United 
States  from  sitting  as  a  Court  of  Impeachment  ?  Would  the  strange  spectacle  be 
oflfered  to  the  public  world  of  an  attem^H  by  this  Court  to  arrest  proceedings  in  that 
Court? 

"  The  questions  answer  themselves :"  4  Wall.  500  and  501. 

The  case  of  Marbur}^  v.  Madison  ( 1 803),  i  Cranch  (5  U.  S.) 
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I37i  is  not  in  conflict,  and  could  not  be,  for  the  President  was 
not  a  i>arty. 

It  may  be  of  some  interest,  and  not  inappropriate  at  this 
point  to  note  the  fact  that  an  unseemly  conflict  was  narrowly 
escaped  in  that  case,  thoujjh  the  case  was  not  against  the 
President  himself,  but  only  against  a  member  of  his  Cabinet 

Chief  Justice  Green,  of  New  Jersey,  says :  "We  have  Mr. 
Jefferson's  authority  for  saying  that  if  the  Supreme  Court  had 
granted  a  mandamus  in  the  case  of  Marbury  v.  Madison^  he 
should  have  regarded  it  as  trenching  on  his  appropriate  sphere 
of  dutv ;  that  he  had  instructed  Mr.  Madison  not  to  deliver  the 
commission,  and  that  he  was  prepared,  as  President  of  the 
United  States,  to  maintain  his  own  construction  of  the  Consti- 
tution with  all  the  powers  of  the  Government,  against  any 
control  that  might  be  attempted  by  the  judiciary,  in  effecting 
what  he  regarded  as  the  rightful  powers  of  the  Executive  and 
Senate  within  their  peculiar  departments :"  The  State  v.  The 
Governor (iS^O),  25  N.J.  L.  351. 

The  question  of  jurisdiction  being  conclusive,  it  has  not  been 
deemed  important  to  decide  whether,  under  the  peculiar  lan- 
guage of  the  statute,  the  delivering  of  the  certificate  made  out 
for  the  complainant  was  necessary  to  invest  him  with  a  title  to 
the  office ;  nor  whether,  after  the  signing,  attesting  and  sealing 
of  that  certificate,  the  Governor  could  rightfully  reconsider  his 
action  and,  without  concurrence  of  the  Secretary  of  State,  issue 
to  Evans  a  certificate. 

But  if  the  law  be,  as  claimed  in  the  bill  and  in  the  argument, 
that  what  was  done  with  respect  to  the  first  certificate  gave 
complainant  a  complete  title  and  exhausted  the  power  of  the 
Governor,  and  that  he  could  properly  act  only  in  conjunction 
with  the  Secretary  of  State,  then,  of  course,  a  subsequent 
certificate  by  the  Governor  to  Evans  would  neither  confer 
title  upon  him  nor  impair  the  title  of  complainant;  and  there 
would  be  no  sufficient  reason  for  seeking  the  aid  of  a  court 
of  equity. 

Let  the  decree  be  affirmed,  and  the  bill  dismissed  at  the  cost 
of  complainant. 
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Thb  case  is  of  interest  as  farnishing 
one  more  authority  on  the  ranch  raooted 
qnestion  of  the  jurisdiction  of  the  State 
coorts  over  the  Governor,  to  compel  by 
raandamus  the  performance  of  a  min- 
isterial act. 

The  general  principle  is  of  course 
well  settled,  that  no  public  functionary 
of  whatever  grade  can  be  compelled  by 
the  courts  to  perform  his  executive  or 
political  duties.  It  is  quite  equally  well 
settled  that,  generally  speaking,  public 
officers  can  be  required,  through  judi- 
cial process,  to  perform  duties  purely 
ministerial.  A  ministerial  duty,  as  con- 
tra-distinguished from  those  of  the  ex- 
ecutive or  political  class,  is  understood 
to  be  one  in  which  nothing  is  left  to 
discretion,  but  which  the  person  upon  a 
given  state  of  facts  performs  in  a  pre- 
scribed manner  in  obedience  to  law : 
Sia/e  of  Afiuiisippi  v.  Johnson  (1867), 
4  Wall.  (71  U.  S.)  498;  Floumoy  v. 
City  of  JeffersmtvilU  (1861),  17  Ind. 

169, 174. 

In  1839,  a  case  came  before  the  Su- 
preme Court  of  Arkansas  on  petition  for 
mandamus,  commanding  the  Governor 
to  issue  a  commission  to  the  petitioner 
as  a  commissioner  of  public  buildings 
duly  elected.  The  Governor  declined 
to  issue  the  commission,  alleging  as  a 
ground  for  refusal  that,  when  the  elec- 
tion was  held,  there  was  no  law  in  force 
authorizing  the  Legislature  to  hold  an 
election  for  the  office.  The  G>urt,  with- 
out considering  the  merits  of  the  case, 
refused  the  mandamus  on  the  ground 
that  under  our  system  of  government, 
the  legislative,  executive  and  judicial 
departments  are  independent  of  one 
another,  and  that  no  control,  direction 
or  review  of  the  exercise  of  the  func- 
tions of  one  department  was  contem- 
plated as  existing  in  another.  The  is- 
suing of  commissions  was  required  of 
the  Governor  by  a  constitutional  provi- 
sion. It  was  a  political  duty  which  was 
not  enforceable  by  judicial  mandate. 


Nor  could  the  fact  that  the  act  to  be 
performed  was  merely  of  a  ministerial 
or  perfunctory  nature,  break  down  the 
barrier  of  separation  between  the  de* 
partments  which  had  been  established. 
Said  the  Court  in  concluding  its  opinion, 
speaking  by  Lacy,  J.:  "The analysis 
of  his  duties,  then,  clearly  proves  that 
he  is  in  no  way  amenable  to  the  judi- 
ciary for  the  manner  in  which  he  shall 
exercise  or  discharge  these  duties.  His 
responsibility  rests  with  the  people  and 
with  the  Legislature.  If  he  does  an 
unconstitutional  act,  the  juJiciary  can 
annul  it,  and  thereby  assert  and  main- 
tain the  vested  rights  of  the  citizen. 
The  writ  asked  for,  however,  does  not 
proceed  upon  the  ground  that  the  Gov* 
emor  has  done  any  illegal  or  unconsti- 
tutional  act,  but  that  he  has  refused  to 
perform  a  legal  or  constitutional  duty. 
In  the  first  case,  the  Court  certainly  has 
jurisdiction ;  and  in  the  last,  they  cer* 
tainly  have  not.  The  Court  can  no 
more  interfere  with  executive  discre- 
tion, than  the  Legislature  or  Executive 
can  with  judicial  discretion.  The  Con* 
stitution  marks  the  boundaries  between 
the  respective  powers  of  the  several 
departments,  and  to  obliterate  its  limits 
would  produce  such  a  conflict  of  juris- 
diction as  would  inevitably  destroy  our 
whole  political  fabric ;  and  with  it,  the 
principles  of  civil  liberty  itself.  It 
would  be  an  express  violation  of  the 
Constitution,  which  declares  upon  its 
face,  that  there  shall  be  three  separate 
and  independent  departments  of  gov- 
ernment, and  that  no  person  or  persons, 
being  of  one  of  these  departments,  shall 
exercise  any  power  belonging  to  either 
of  the  others : "  Hawkins  v.  Governor 
(1839),  »  Ark.  570. 

In  1856,  an  appHcation  for  man- 
damus was  made  in  Ohio,  upon  the  re- 
lation of  a  banking  associatioo,  to 
compel  the  Governor  of  the  State  to 
issue  his  proclamation,  as  required  by 
statute,  announcing  that  the  relator 
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entitled  to  commence  and  conduct  the 
business  of  banking.  The  Court  re- 
fused the  mandamus  on  other  grounds, 
bot  declared  that  ordinarily  mandamus 
would  lie  against  the  Governor  to 
compel  the  performance  of  his  minis- 
terial acts,  such  as  the  one  belore  the 
Court.  Tlic  grounds  of  the  decision 
were,  that,  although  by  the  Constitution 
the  Governor  was  invested  with  impor- 
tant political  power:),  iii  the  exercise  of 
which  his  determinations  were  conclu- 
Mvc,  yet  that  there  was  nothing  in  the 
nature  of  the  chief  executive  office  of 
the  State  which  prevented  the  |>erform- 
ance  of  duties  merely  ministerial  being 
re<iuired  of  the  Governor.  The  duty 
in  (|uestion  was  merely  ministerial,  was 
required  by  statute,  ami  might  have 
been  devolved  u|x>n  any  other  officer  of 
the  State.  It  was  not  necessarily  con- 
nected with  the  supreme  executive 
power  of  the  State.  Such  being  the 
case,  the  Governor  was  amenable  to  law 
and  could  be  reciuired  to  do  the  spe- 
cific act  the  same  as  any  other  public 
officer:  Siaic  v.  Chase  (1856).  5  Ohio 
St.  528.  Tlii-s  ruling  was  in  the  line  of 
an  utterance  of  the  same  Court  as  early 
as  1  S3 2,  in  SiaU  ex  rel.  Looniis  v.  .^fof- 
fttt^  5  Ohio  35S  (which  was  a  tjuo 
'iyarranio  proceeding  to  try  the  title  to 
a  judgeship),  to  the  efTect  that  man- 
damus will  lie  against  the  Governor  to 
comi^el  bim  to  issue  a  commission  to  a 
properly  certified  party,  since  "the 
Governor  is  no  less  amenable  to  law 
than  the  most  humble  citizen." 

The  principle  enunciated  in  the  Ohio 
case  in  1856,  would  of  itself  be  quite 
reconcilable  with  that  of  the  earlier  case 
in  Arkansas,  if  there  were  nothing  to 
follow  by  way  of  development  of  the 
principles  of  those  cases.  The  two 
cases  taken  together,  might  be  under- 
stood as  establbhing  that  the  perform- 
ance of  an  act  required  of  the  Gover- 
nor by  constitutional  provision  could 
not  be  compelled  by  mandamus,  while 


the  duty  of  performance  of  an  act 
purely  ministerial  in  its  nature,  if  placed 
upon  the  Governor  by  the  Legislature, 
might  be  enforced  by  such  a  proceed- 
ing. As  matter  of  fact,  however,  later 
cases  go  much  further  on  each  side  of 
the  question,  so  that  a  harmony  of  de- 
cbions  upon  the  above  ground  or  upon 
any  other  is  quite  impossible. 

TTte  foil&unng  are  the  decisions  of' 
firming  the  fhrtver  in    the    courts  to 
moHdamus  the  Governor: 

State  V.  Chase,  supra, 

Tennessee  «&*  Coosa  R,  /*.  Co,  v. 
Moore  (i860),  36  Ala.  37 1. 

A  sum  of  money  had  been  loaned  to 
a  railroad  company  by  act  of  the  Leg- 
islature which  required  the  Governor  to 
draw  his  warrant  in  favor  of  the  com- 
pany upon  certain  terms  being  complied 
with,  which  it  was  shown  had  been 
done.  The  Court  directed  the  issue  of 
the  writ. 

Cotten  V.  Ellis  (i860),  7  Jones  (N. 

c.)  545. 

U|x>n  the  relation  of  the  Adjutant- 
General  of  North  Carolina,  the  Court 
directed  the  writ  to  issue  to  compel  the 
Governor  to  draw  his  warrant  on  the 
State  Treasurer  for  salary  earned. 

State  v.  Kirhwood  (1862),  14  Iowa 
162. 

The  application  was  for  a  mandamus 
to  compel  the  Governor  to  issue  a  cer* 
tificate  for  certain  lands.  The  peti- 
tioner had  not  complied  with  the  con- 
ditions of  the  law  and  it  was  refused. 
The  jurisdiction  was,  however,  as- 
sumed to  exist,  to  compel  the  Governor 
to  perform  ministerial  duties. 

MiddUton  v.  Low  (1866),  30  Cal. 

596. 

The  Court  declined  to  issue  a  man- 
damus upon  the  facts,  but  conceded 
that  it  would  issue  to  compel  the  Gov- 
emor  to  sign  a  patent  for  lands,  upon 
the  relator  complying  with  the  neces- 
sary provisions  of  the  law. 
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Jifa^yuder  ▼.  Swamn  (1866),  S5  Md. 

173. 
The  applicmlion  here  was  for  a  man- 

danras,  to  compel  the  Governor  to  issue 
a  commission  to  the  petitioner,  who  was 
elected  juilge,  as  appeared  by  the  cer- 
tificate of  the  clerk  of  the  county.  The 
duty  of  issuing  commissions  was  im- 
posed upon  the  Gorenior  by  Article 
IVy  section  149,  of  the  State  Constitu- 
tion of  1864,  which  provided  that  "  all 
elections  of  judges  and  other  officers 
provided  for  by  this  Constitution,  State's 
attorneys  excepted,  shall  be  certified, 
and  the  returns  made  by  the  clerks  of 
the  respective  counties  to  the  Governor, 
who  shall  issue  commissions  to  the  dif- 
ferent persons  for  the  offices  to  which 
they  shall  have  been  respectively  elect- 
ed." The  mandamus  was  allowed  on 
the  ground  that,  although  the  duty  en- 
joined on  the  Governor  was  contained 
in  the  Constitution,  it  was  not  in  that 
portion  of  the  instrument  relating  to 
executive  duties.  Being  purely  a  min- 
isterial duty,  it  could  therefore  be  re- 
quired of  the  Governor  or  of  any  lower 
officer. 

Harpending  v.  Haighi  (1870),  39 
Cal.  189. 

The  Court  directed  the  writ  to  issue, 
requiring  the  Governor  to  cause  to  be 
authenticated  as  a  statute,  a  certain  bill 
which  had  passed  both  houses  of  the 
Legislature  and  had  not  been  returned 
with  his  veto.  Mr.  Justice  Temple 
dissented,  on  the  ground  that  the  duty 
to  be  performed  was  devolved  upon  the 
Governor  by  the  Constitution,  and  that 
as  to  such  duties,  he  was  absolutely  in- 
dependent of  control  by  the  judiciary. 
[CWftt,  in  lUinob:  People  v.  Yaiei^ 
in/ra], 

Gr0omeY,GwiMH(lS7S),43  Md  573. 

The  Court,  by  mandamus,  directed 
the  Governor  to  issue  a  conunisston  and 
administer  the  oath  of  office  to  the  At- 
torney-General, who  had  been  duly  re- 
timed elected. 


Ckumasero  v.  Poifs  (1875),  a  Mont. 
242. 

Mandamus  was  issued  against  a  can- 
vassing board,  consistin<;  of  the  Secre- 
tary, Mar^hal  and  Governor  of  the 
State,  to  compel  a  canvass  of  all  the 
votes  of  the  territory  after  a  certain  elec- 
tion, to  determine  the  question  of  the 
removal  of  the  seat  of  territorial  gov- 
ernment. 

In  re  Cunningham  (1S75),  14  Kan. 
416. 

The  Supreme  Court  of  Kaitsas  raised 
no  objection  to  the  issuing  of  the  writ 
on  jurisdictional  grounds,  but  refused 
to  compel  the  Governor  to  issue  a  pa- 
tent fur  lands,  because  certain  condi- 
tions had  not  been  complied  with  by 
the  petitioner. 

Gray  v.  State  (1880),  72  Ind.  567. 

Mandamus  was  allowed  against  the 
Governor,  Attorney-General,  Treasurer, 
and  Secretary  of  State,  directing  them 
to  redeem  certain  bonds  of  the  State, 
for  whose  redemption  a  specific  fund 
had  been  provided.  It  was  held,  that 
other  persons  being  joined  wiih  the 
Governor,  upon  whom,  with  him,  was 
laid  the  duty  to  perform  the  act,  it  was 
not  in  any  sense  executive,  but  in  the 
purest  sense  ministeriaL  There  had 
been  at  least  two  previous  decisions  in 
Indiana,  in  which  the  courts  issued  the 
writ  against  the  Governor.  These 
were:  Goi'emor  v.  Nelson  (1855),  6 
Ind.  496,  where  the  Governor  was  com- 
pelled to  issue  a  commission  to  the 
clerk -of  a  circuit  court;  and  Baker  v. 
Kirk  (1870),  33  Ind.  517,  where  the 
issuing  of  a  commission  to  a  plaintiff 
as  the  director  of  a  State  prison,  was 
directed.  In  neither  of  these  cases, 
however,  was  the  ri^ht  of  the  Court  to 
issue  the  mandamus  against  the  Gov- 
ernor dbputed. 

T^e  following  are  the  decisions  demy* 
ing  the  power  in  tke  courts  to  issue  the 
writ : 
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H&mkins  v.  Coventor,  supra;  Lew 
▼.  Ttfums  (1850),  8  Ga.  360. 

Tbe  Court  declined  to  compel  the 
Governor  to  issue  a  commission  to  Lx>w 
■s  clerk  of  court,  a  statute  providing 
that  such  officers  should  Le  commis- 
sioned by  the  Governor.  The  justices 
saw  no  reasoa  vihy  the  chief  executive 
shou!d  not  be  compelled  by  mandamus 
to  |)erfonD  a  mini^ierial  act,  but  refused 
the  writ  for  political  reasons.  The 
Governor,  it  was  said,  lias  certain  other 
duties  to  perform,  which  the  needs  of 
the  people  require  to  l>e  clone.  A  re- 
Ibsal  on  the  part  of  the  Governor  to 
comply  with  the  order  of  court,  would 
sulject  him  to  imprisonment,  in  the 
event  of  which  the  pcra«m  chosMrn  by 
the  people  to  act  as  Governor  could  not 
exercise  his  neces-sary  functions. 

//f  re  DenneU  (1S51),  32  Me.  508. 
The  Court  declined  to  usue  a  man- 
damus against  the  Governor  and  coun- 
cil  to  compel  them  to  declare  the  elec- 
tion of  the  fietitioner  to  the  ofTice  of 
county  commi.ssioner.  The  duty  re- 
quired of  them  was  statutory. 

State  V.  Cevemor  (1856),  25  N.  J. 

Mandamns  was  refused  to  compel  the 
Governor  to  iuue  a  commission  to  ihe 
ap{)ticaiit  as  surrogate  of  the  county  of 
Passaic.  A  constitutional  provision  re- 
quired the  Governor  to  issue  commis- 
nons  to  oflicere  of  the  State  requiring 
to  be  commissioned.  The  refusal  of  the 
writ  was  put  on  the  ground,  inter  alia, 
that  the  Court  hid  no  |X>wer  to  award  a 
mandamus,  either  to  compel  the  execu- 
tion of  any  duty  enjoined  on  the  Execu- 
tive by  the  Constitution,  cr  to  direct  the 
manner  of  its  perfonnance. 

P.opie  ¥.  Bissefl  (1857),  19  III.  229. 

The  Court  declined  to  com|iel  the 
Governor  to  issue  to  the  petitioner  cer- 
tain new  bonds  of  the  State,  which  a 
tfatnte  requiretl  should  be  issued  in 
payment  of  arrears  of  interest  on  old 
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People  V.  IWj(i863),  40  111.  126. 

The  Court,  upon  facts  quite  identic  d 
with  thoie  in  Hatprmiinfi^  v.  I/ai^kt, 
iupra^  deciiled  directly  contrary  to  the 
Califurnia  court. 

Afawan  v.  Smith  (1865), 8  R.  I.  192. 

The  Court  refused  to  is^ue  the  writ 
against  the  Governor  to  compel  him  to 
ctmvene  a  court  roar.ial  for  the  trial  of 
charges  preferred  against  Ihe  petitioner. 

State  v.  Governor  ( 1867),  39  Mo.  3S8. 

The  Supreme  Court  of  Missouri  de- 
cided that  it  had  no  jurisdiction  over 
the  Governor  to  compel  him  to  issue  to 
relator  a  commission  as  a  county  jus- 
tice. The  duty  of  issuing  such  com- 
missions was  placed  upon  the  Governor 
by  constitutional  provision,  and,  as  a 
political  duty,  was  not  under  the  con- 
trol of  the  courts.  The  same  Court  at 
an  earlier  .period  (1856),  had  issued  a 
writ  of  mandamus  against  the  Governor, 
but  the  latter  bad  admitted  the  jurisdic- 
tion by  expressing  bis  willingness  to 
perform  the  duties  devolved  upon  him, 
if  the  Court  should  so  direct. 

Pacifie  Kailroad  v.  dnfernor  23  Mo. 
353;  •S/'''^  V-  lyarmoutk  (1870),  22 
I^.  An.  1. 

A  statute  required  the  Governor  to 
sign  and  deliver  to  the  State  Auditor, 
fur  issuing  to  parties  entitled,  bonds  due 
contractors  for  public  works.  The 
Court  declined  to  compel  the  Governor 
to  sign  and  deliver  certain  bonds 
claimed  by  the  petitioner. 

Rice  V.  Austin  (1S72),  19  Minn.  103. 

The  Court  refused  the  writ  asked  for 
to  compel  the  Governor  to  execute  and 
deliver  to  petitioner  a  deed  of  certain 
lands  claimed  under  the  provisions  of  a 
statute.  The  act  was  conceded  to  be 
a  ministerial  act.  In  an  earlier  case  in 
the  State,  Chamberlain  v.  5i^.V/  (i860), 
4  Minn.  309,  it  was  admitted  ^iter, 
that  the  Governor  could  be  compelled 
to  perform  his  ministerial  duties.  In 
Rice  V.  Austin,  however,  the  dictum  in 
Chamberlain  v.  Sibley  was  repudiated 
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(without  reference  to  the  case  how- 
ever), and  the  independence  of  theex- 
ecntire  department  declared  to  depend 
as  much  upon  the  non-interference  of 
the  judiciary  in  the  ministerial  func- 
tions of  his  office  as  in  those  strictly 
executive  in  their  nature. 

Sutherland  t.  Governor  (1874),  29 
Mich.  320. 

The  application  to  the  Court  was  for 
an  order  requiring  the  Governor  to  show 
cause  why  he  did  not  issue  a  certificate, 
showing  that  the  Portage  Lake  and 
Lake  Sopenor  ship  canal  and  harbor 
had  been  constructed  in  conformity  to 
an  act  of  Congress,  which  required  the 
Governor  to  issue  his  certificate  of  the 
fact.  Mr.  Justice  COOLEY  for  the  Court, 
in  refusing  the  writ,  took  very  broad 
grounds  against  the  jurisdiction,  de- 
claring that  all  duties  imposed  upon 
the  Governor  as  such,  whetber  by  con- 
stittttion  or  by  statute,  were  official,  and 
in  the  matter  of  their  performance,  he 
was  not  liable  to  mandamus. 

Tkmpike  Company^,  Brottm{\%^^\ 
8  Baxt  (Tenn.)  490. 

The  facts  of  this  case  were  as  recited 
in  the  principal  case,  the  Court  refusing 
the  mandamus. 

In  Appeal  of  Hartranft  et  aL  (1877), 
85  Pa.  433,  it  was  held  by  the 
Supreme  Court  oi  Pennsylvania  that 
the  Governor  and  certain  other  State 
officers  were  not  liable  to  attachment 
lor  disobeying  a  subpoena  to  testify  be- 
fore a  grand  jury  as  to  matters  of  fact 
in  connection  with  certain  riots  at  Pitts- 
burgh, with  which  facts  they  became 
conversant  in  performing  the  duties  of 
their  lespective  offices.  In  the  course 
of  the  opinion,  the  Court,  referring  to 
Slaie  V.  IVarmoufA,  supra,  approves  of 
the  dpctrine  that  the  Governor  is  not 
subject  to  mandamus,  to  compel  the 
performance  of  a  ministerial  duty. 

Stale  V.  Drew  (1879),  ^7  ^^  ^7* 

The  mandamus  asked  for  was  to 
have  the  Governor  compelled  to  issue 


to  the  relator  a  commission  as  United 
States  Representative,  after  the  Board 
of  Canvassers  had  declared  him  elected. 
The  laws  of  Florida  required  the  Gov- 
ernor to  make  out,  sign,  cause  to  be 
sealed  and  transmit  a  certificate  of  elec- 
tion. The  writ  was  refused,  Mr.  Jus- 
tice Westcott  dissenting. 

Pecpley.  Cullom  (1881),  too  111. 472. 

The  Codrt  of  last  resort  in  Illiaois 
declined  to  mandamus  the  Governor  to 
call  an  election  as  required  by  law. 

SUMMARY. 

It  will  thus  be  seen  that  the  courts  of 
nine  States  and  Territories  (to  wit,  Ala- 
bama, California,  Indiana,  Iowa,  Kan- 
sas, Maryland,  Montana,  North  Cuo- 
lina,  and  Ohio),  affirm  the  jurisdiction; 
while  the  courts  of  eleven  States  (to 
wit,  Arkansas,  Florida,  Georgia,  Illi- 
nois, Louisiana,  Maine,  Michigan,  Mis- 
souri, New  Jersey,  Rhode  Island,  and 
Pennsylvania),  deny  it. 

In  the  difference  of  opinion  that  has 
existed  among  the  State  courts,  resort 
has  been  had  to  the  decisions  of  the 
Supreme  Court  of  the  United  States, 
on  the  subject  of  mandamus  to  execu- 
tive officers  of  the  Federal  Govern- 
ment The  Federal  courts,  as  ahown  in 
the  principal  case,  have  several  times 
enjoined  State  Governors.  These  de- 
cisions are,  however,  scarcely  relevant 
to  the  question  of  the  jurisdiction  of  the 
State  courts  over  the  executive  depart- 
ment of  the  State.  The  Federal  Gov- 
ernment sprang  not  from  the  States, 
but  from  the  people  of  the  United 
States.  If  the  Governor  of  a  State  re- 
fuses to  perform  a  ministerial  duty,  law- 
fully required  of  him,  and  the  Federal 
courts  have  jurisdiction  on  other 
grounds,  there  is  perhaps  no  reason 
why  they  should  decline  jurisdiction  by 
mandamus  or  injunction,  merely  be- 
cause his  status  fua  the  State,  hap- 
pened to  be  that  of  chief  executive 
officer.    There  is  apparently  nothing  in 
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the  relations  of  the  Federal  and  Stale 
sjstenis,  requiring  the  Federal  coorts 
to  regard  as  independent  of  their  con- 
trol, the  executive  officers  of  a  State. 
The  Federal  courts  are  bound  to  re- 
spect the  separation  of  functions  of  the 
legislatiTe,  executive  and  judicial  de- 
partments established  by  the  Constitu- 
tion of  ihe  Uniied  States,  and  to  recog- 
nize the  independence  of  each,  but  this 
obligation  does  not  require  ihe  same 
recognition  of  the  similar  departments 
established  by  the  Slate.  It  was  de- 
cided in  KenlUikyv,  Denniion  (i860), 
24  How.  (65  U.  S.)  66,  that  Congress 
had  no  power  to  impose  duties  upon 
State  officers,  and  that  such  duties  at- 
tempted to  be  imposed  the  Federal 
court  could  not  enforce.  But  as  indi- 
cated alwve,  a  ministerial  duty  plainly 
and  lawfully  rer|uired  of  a  State  officer, 
b  clearly  within  the  cognizance  of  the 
Federal  courts. 

The  only  relevant  analogy  in  the 
Federal  legi>laiion  l>  the  relation  of  the 
Federal  courts  to  the  President.  It 
has  never  been  decided  that  the  Presi- 
dent is  or  is  not  subject  to  mandamus 
to  compel  him  to  perform  ministerial 
duties. 

Marbury  v.  Madison  (1 803),  I 
Cninch  (5  U.  S.)  137,  is  the  leading 
case  on  mandamus  in  the  United 
Courts.  The  action  was  brought  to 
compel  Pk-esident  Jefferson's  Secretary 
of  State,  Mr.  Madison,  to  deliver  to  the 
plainiiffs  their  commissions  as  justices 
of  the  peace  in  the  District  of  Colum- 
bia. They  had  been  appointed  and 
confirmed  during  the  administration  of 
President  Adams,  and  their  commis- 
sions had  been  signed  and  sealed.  The 
Court  decided  that  the  Supreme  Court 
of  the  United  States  had  no  original 
jurisdiction  to  consider  the  case,  and 
discharged  the  rule  which  had  been 
granted.  Chief  Justice  Marshall, 
however,  in  the  course  of  his  opinion, 
declared  in  favor  of  the  granting  of  the 


writ  in  general  against  public  officers, 
for  the  performance  of  such  ministerial 
duties  as  were  required  of  Mr.  Madi- 
son. The  principles  there  stated  have 
been  recc^nized  and  followed,  as  vp- 
plied  to  similar  cases.  Some  of  the  ex- 
pressions used  have  furnished  the  basis 
for  the  doctrine  of  those  courts  that 
sustain  the  issuing  of  the  writ  against 
the  Governor.  For  example,  it  was 
said,  imUr  aiia,  by  the  Court :  **  It  is 
not  by  ihe  office  of  the  person  to  whom 
the  writ  is  directed,  but  the  nature  of 
the  thing  to  be  done,  that  the  propriety 
or  impropriety  of  issuing  a  mandamus 
is  to  be  determined :"   p.  170. 

There  are  other  expressions,  indicat- 
ing that  there  was  no  purpose  to  ex- 
press an  opinion  that  the  Pk'esident, 
equally  with  his  cabinet  officers,  was 
amenable  to  the  writ.  And,  indeed,  it 
was  conceded  by  counsel  in  the  case, 
that  the  President  was  not  personally 
subject  to  mandamus ;  Charles  Lee,  at- 
torney for  the  plaintiffs,  who  had  been 
Attorney-General,  saying,  p.  149:  *<I 
declare  it  to  be  my  opinion,  grounded 
on  a  comprehensive  view  of  the  sub- 
ject, that  the  President  is  not  amenable 
to  any  court  of  judicature  for  the  exer- 
cise of  his  high  functions,  but  is  re- 
sponsible only  in  the  mode  provided  in 
the  Constitution.*' 

A  number  of  other  cases  have  con- 
firmed the  jurisdiction  of  the  courts  to 
compel  the  performance  of  the  purely 
ministerial  duties  of  cabinet  and  other 
similar  officers.  Among  these  are  AWi- 
Jall  yr.  United  States  (1838),  12  Pet 
(37  U.  S.)524;  Uniied  States^.  Sehun 
(1880),  102  U.  S.  378;  Btitterwortk'w. 
United  States  (1884),  112  Id.  50; 
United  States  ex  rel.  Miller  T.  BlacJk 
(1888),  128  Id.  40. 

In  the  Slate  of  Mississippi  v.  Johnson 
(1867),  4  Wall.  (71  U.  S.)  475>  it  was 
sought  to  enjoin  President  Johnson  from 
carr>'ing  out  the  Reconstruction  Acts. 
The  Court  ruled,  upon  the  only  point 
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to  a  decision,  that  the  IVesi- 
dent  caonot  be  restrained  by  injunction 
from  canying  into  effect  an  act  of  Con- 
gress alleged  to  be  unconstitutional.  It 
refused  (p.  49S),  to  express  an  opinion 
whether,  in  any  case,  the  President 
might  be  require<l  by  the  proce>s  of 
the  Court  to  perform  a  purely  ministe- 
rial act  under  a  positive  law.  In  the 
brie6  of  counsel  in  this  case  are  pre- 
sented very  fully  and  forcibly  the  argu- 
ments that  exist  in  favor  of  and  against 
the  jurisdiction  of  the  courts  over  the 
chief  executive  officer  of  the  United 
States. 

In  the  course  of  the  opinion  of  the 
Courtin  A>ffi/A//v.  7'At  United  States 
(1838),  12  Pet.  (37  U.  S.)  p.  610,  it 
was  said:  "The  executive  power  is 
vested  in  a  President ;  and  as  far  as  his 
powers  are  derived  from  the  Con&titu- 
tioo  he  is  beyond  the  reach  of  any  other 
department,  except  in  the  mode  pres- 
cribed by  the  Constitution,  through  the 
impeaching  power." 

In  the  judgment  of  the  writer,  the 
weight  of  the  argument  is  with  the  view 
taken  by  the  Supreme  Court  of  Ten- 
nessee in  the  principal  case,  that  man- 
damus will  not  lie  against  the  Gover- 
nor. The  courts  that  take  juristliction, 
do  soon  the  general  principle  that  when 
one  man  shows  himself  entitled  to  a 
specific  thing  in  the  form  of  property  or 
office  and  he  is  deprived  of  it  by 
another,  the  courts  will  provide  the 
means  for  his  obtaining  it,  following  the 
maxim  that  there  is  no  wrong  without  a 
remedy.  If  this  were  the  only  possible 
wMptci  of  the  question,  there  would  be 
no  reason  for  the  court  wi(hho!ding  its 
arm  in  any  case  where  the  failure  to 
perform  a  ministerial  duty  were  estab- 
lished to  iU  satisfiiction,  whether  the 
defendant  happened  to  be  the  Governor 
of  the  State,  or  an  officer  of  less  dig- 
nity. 

It  b  qnite  impossible,  however,  to 
ignore  the  iact  that  the  courts  exercise 


their  functions  as  purtof  a  governmental 
system  embodied  in  a  written  coastitn- 
tion,  which  has  as  its  fundamental 
principle  of  organization  the  complete 
independence  of  the  executive  and  ju- 
dicial as  well  as  legislative  departments. 
If  the  judicial  department  may,  in  any 
case,  direct  or  control  the  performance 
of  a  duty  by  another  department,  the 
barrier  of  separation  is  at  once  broken 
down. 

It  is  no  answer  to  say  that  in  matters 
purely  ministerial,  the  Governor  does 
not  exercise  executive  functions,  and 
therefore  is  subject  to  judicial  control  as 
to  such  acu.  Said  Tauafeero,  J.,  in 
State  V.  IVarmoutk,  su^a:  *«  We 
think  this  doctrine  oljcctionable  in  this, 
that  it  accords  to  t!ie  judiciary  the 
large  discretion  of  deierminiitg  the 
character  of  all  the  acts  to  lie  per- 
formed 1  y  the  chief  executive  officer,  as 
being  merely  ministerial  or  otherwise. 
This  would  infringe  the  ri^ht  of  the 
executive  to  use  discretion  in  determin- 
ing the  same  question.  He  must  be 
presumed  to  have  tliis  discretion,  and 
the  rii;ht  of  deciding  what  acts  bis  du- 
ties recjuire  him  to  perform,  otherwise 
his  functions  would  be  trammeled,  and 
the  executive  branch  of  the  Govern- 
ment made  subservient  in  an  important 
feature  to  the  judiciary." 

If  it  le  said  that  to  give  the  governor 
the  power  of  final  determination,  as  to 
the  performance  of  acts  required  of  him, 
would  be  to  acknowledge  an  authority 
higher  than  the  law,  the  answer  is  at 
hand,  that  the  law  fram  which  the 
judges  derive  their  power  to  act  b  the 
constitution,  and  no  supremacy  or  con- 
trol can  be  asserted  or  maintained  by 
them  that  b  not  recognised  by  that  in- 
strument. 

The  best  answer  to  the  positioo,  that 
if  the  governor  b  tree  from  control  by 
the  courts,  parties  having  rights  will  in 
many  cases  be  left  without  remedy,  b 
given  by  COOLXY,  J.,  in  SMikerUmd  T. 
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Ctvem&r  (1874),  29  Mich.,  at  page 
330 :  "  Practically,  there  are  a  great 
many  such  cases,  tut,  theoretically,  there 
are  none  at  all.  All  wrongs,  certainly, 
are  not  redressed  I>y  the  judicial  depart* 
nient.  A  j  nrty  may  Ke  deprived  of  a 
right  ly  a  urong  verdict,  or  an  errone* 
ous  luling  of  a  judge,  and  though  the 
error  mav  tie  manifest  to  all  others  than 
those  who  are  10  decide  upon  his  rights, 
he  will  l)e  without  redress.  A  person 
lawfully  chosen  to  the  lcgi!»lature  may 
have  his  scat  given  by  the  house  to 
another,  and  be  thus  wronged  without 
lemeily.  A  just  claim  against  the  State 
may  be  rejected  by  the  board  of  audi- 
tors, and  neither  the  goveroor  nor  the 
courts  can  give  relief.  A  convicted 
person  may  conclusively  demonstrate 
his  innocence  to  the  governor,  and  still 
be  denied  a  pmlon.  In  which  one  of 
tliese  cases  could  the  denial  of  redress 
by  the  proper  tribunal,  constitute  any 
ground  f^r  interference  by  any  other 
authority?  The  law  must  leave  the 
final  decision  upon  every  claim  and 
eveiy  controversy  somewhere,  and  when 
that  decision  has  been  made,  it  mu«>t  ht 
accepted  as  conect.  The  pre»umption 
is  just  as  conclu>ive  in  favor  of  execu- 
tive action  as  in  favor  of  judicial.  The 
party  appljring  for  action,  which  under 
the  constitution  and  laws,  depends  on 
the  executive  discretion,  or  is  to  be  de* 
termined  Ly  the  executive  judgment,  if 
be  fails  to  obtain  it,  has  sought  the 
proper  remedy  and  must  submit  to  the 
decision." 

And  it  is  not  easy  to  see  why  the 
courts  shall  have  any  more  power  of 
control  over  the  action  of  the  governor 
in  any  given  case,  if  the  duty  required 
of  him  happens  to  be  statutory,  than  if 
imposed  by  the  constitution.  So  long 
as  it  is  required  of  him  as  governor,  that 
is,  as  the  functionary  occupying  the 
chief  executive  fifiice,  in  performing  it, 
it  would  seem,  he  may  claim  the  offi- 
cer's immnnity  faom  control. 


Of  course  it  is  not  contended  that  the 
governor,  as  a  private  citizen,  is  free 
from  liability  to  judicial  process.  It  is 
admitted  by  all  the  courts  that  for  his 
private  acts,  or  fur  any  acts  not  properly 
within  the  sco|ie  of  his  office,  he  is,  as 
any  other  citizen,  amenable  to  process. 

The  logic  of  the  argument  relieving 
the  governor  from  judicial  process,  re- 
quires that  where,  by  the  ctmstitution 
of  the  Slate,  the  executive  department 
is  specifically  vested  in  other  officers 
with  him,  they,  as  well  as  he,  are  free 
from  control  or  direction  at  the  bands 
of  the  courts.  Accordingly,  in  Houstom 
Tap  Cr*  Jirazmia  A\  A\  Co.  v.  Randolph 
(1S59),  24  Tex.  317,  the  Court  for  this 
reason  refused  to  compel  the  Treasurer 
of  the  State  to  pay  certain  bonds,  the 
warrants  for  whose  payment  were  duly 
presented,  in  strict  compliance  with 
law. 

So,  in  County  v.  Dike  (1 874),  ao 
Minn.  363,  the  Constitution  of  Minne- 
sota providing  that  the  executive  de- 
partment should  consist  of  a  governor, 
lieutenant-governor,  secretary  of  state, 
auditor,  treasurer,  and  attorney-general, 
chosen  by  the  electors  of  the  State,  it 
was  held  that  a  mandamus  would  not 
lie  against  the  State  Treasurer  and  Sec- 
retary of  State. 

It  will  be  oifserved  that  the  Constitu* 
tion  of  the  United  Stales  vests  the  exec- 
utive power  solely  in  the  President.  It 
is,  therefore,  quite  in  keeping  with  the 
above  view,  that  mandamus  proceed- 
ings should  be  entertained  against  Cabi- 
net officers  in  certain  cases,  since  they 
are  not,  by  the  organic  law,  vested  with 
any  executive  power,  and  therefore  made 
part  of  an  independent  branch  of  the 
Government. 

The  judgmert  ip  the  principal  case 
has  been  criticised  as  not  being  war- 
ranted by  the  facts.  It  has  been  urged 
that  the  case  really  presented  the  ques- 
tion of  whether  the  Governor,  after 
signing  the  commission,  which  entitled 
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tbe  relator  to  it  as  a  Yeatcd  right,  could 
lawioU  J  withhold  it  from  him  or  issue  a 
commission  to  another.  G>unael  for 
the  lelalor  contended  with  much  force 
that  the  Governor's  power  of  acting 
being  functtu  officio^  he  could  not  pre* 
senre  an  immunity  from  judicial  cogni- 
sance of  his  tubsequcnt  acts  in  the 
matter,  merely  because  he  honestly  be- 
lieved that,  as  Govemor,  he  still  had  the 
power  to  act  by  awarding  the  commis- 
sion to  another.  If,  as  Governor,  he 
had  no  (itither  power  to  act,  it  was 
forcibly  urged  he  could  not  obtain  that 
power  merely  by  supposing  he  had  it. 
It  was  therefore  deemed  by  the  relator 
essential  that  the  Court  should  pass  upon 
the  question  of  his  title.  This  the  Court 
declined  to  do,  resting  its  decision  solely 
upon  the  ground  that  no  jurisdiction 
existed  to  control  the  Governor's  acts  in 
the  premises.  It  seems  to  the  annotator 
otmons  that  the  Court  upon  its  view  of 
tibe  ooostitvtional  question  involved,  was 
right  in  declining  to  enter  into  any 
other  discussion.  The  Court  either  had 
or  had  not  jurisdiction  OTcr  the  Gov- 


ernor by  mandamus  and  injunction  ia 
his  official  capacity.  The  fact  that  the 
Governor  assumed  to  act,  when  hb 
power  was  exhausted,  could  not  give 
jurisdiction  to  the  courts,  if  the  law  of 
the  land  denied  it.  The  fact  that  prac- 
tically an  irreparable  wrong  might  be 
perpetrated  by  the  Governor  upon  the 
relator  by  withholding  his  commission, 
could  not  vest  authority  in  the  courts  to 
redreu  the  wrong,  if  they  had  not  that 
power  given  them  under  the  system  of 
government  of  which  both  the  executive 
and  the  judiciary  were  parts. 

A.  H.  WiNTERSTEEN. 
Philadelphia. 

[Tn  the  case  of  RiUy  v.  Hcvey^  de- 
cided by  the  Supreme  Court  of  Indiana, 
May  i8,  1889^  the  court  ordered  a 
mandate  against  the  Governor,  com- 
pelling him  to  issue  a  conmiission  to 
Riley  as  a  trustee,  elected  by  the  L^;is- 
lature,  for  the  Institution  for  the  Blind. 
The  question  agitated,  however,  was 
merely  whether  the  Legislature  could 
elect  to  the  office.]  J.  B.  U. 
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When  an  insolvent  debtor  transfers  substantially  all  his  property  to  a  part  of  his 
creditofs,  the  form  of  the  transfer  or  transfers  will  be  disregardeil,  and  a  statute 
forbidding  preferences  in  assignments  for  the  benefit  of  creditors  will  be  held  appH* 
cable  in  equity  to  authorize  proceedings  of  an  equal  distribution  of  the  assets 
amof^  all  the  creditors. 

The  mere  name  of  the  particular  instruments  used  will  be  disregarded  in  equity, 
and  the  court  will  consider  whether  the  financially  embarrassed  debtor  has,  in 
good  faith,  and  without  a  present  purpose  of  discontinuing  business,  compromised 
his  liabtlities  by  sale  or  transfer  of  his  ptx>perty. 

The  attempt  to  obtain  an  illegal  preference  over  other  cretlitors,  will  not  deprive 
the  creditor  making  such  an  attempt,  of  his  equal  share  in  the  estate  of  the  insol- 
vent debtor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  was  an  appeal  from  a  decree  declaring  two  conveyances 
of  real  property  in  Illinois,  a  bill  of  sale  of  numerous  pictures^ 
a  judgment  by  confession  in  one  of  the  courts  of  that  State 
pursuant  to  a  warrant  of  attorney  given  for  that  purpose,  and 
certain  transfers  of  property  accompanying  that  warrant,  to  be 
void  as  against  the  appellee,  Cotzhausen,  a  judgment  creditor 
of  Alexander  White,  Jr.  It  was  assigned  for  error  that  the 
decree  was  not  supported  by  the  evidence.  Besides  controvert- 
ing this  position,  the  appellee  contended  that  the  conveyances, 
judgment  by  confession,  and  transfers,  were  illegal  and  void 
under  the  provisions  of  the  Act  of  the  General  Assembly  of 
Illinois,  in  force  July  i,  1877,  concerning  voluntary  assign- 
ments for  the  benefit  of  creditors,  i  Starr  &  C.  St.  1 303  (see 
the  quotations  in  the  opinion  of  the  Court,  infra). 

The  record  contained  a  large  amount  of  testimony,  oral  and 
written,  but  the  principal  facts  were  as  follows :  Alexander 
White,  Sr.,  died  intestate  in  the  year  1 872 ;  his  wife,  Ann  White, 
four  daughters,  Margaret,  Elsie,  Mary  S.,  and  Annie,  and  two 
sons,  Alexander  and  James  B.,  surviving  him.  Each  of  the 
children,  except  James,  was  of  full  age  when  the  father  died. 
At  the  request  of  the  mother,  and  with  the  assent  of  his  sisters, 
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Alexander  White,  Jr.,  qualified  as  administrator,  and  in  that 
capacity  received  personal  assets  of  considerable  value.  With 
their  approval,  if  not  by  their  express  direction,  he  undertook 
the  management  of  the  real  estate  of  which  his  father  died 
possessed ;  making  improvements,  collecting  rents, paying  taxes 
and  causing  repairs  to  be  made.  He  received  realty  in  exchange 
for  stock  in  a  manufacturing  company,  and  in  part  exchange 
for  the  homestead,  taking  the  title  in  his  own  name.  Afler  the 
death  of  the  father,  the  widow  and  children  remained  together 
as  one  household,  the  expenses  of  the  &mily,  and  of  each 
member  of  it,  being  met  with  money  furnished  by  Alexander 
White,  Jr.,  out  of  funds  he  received  from  time  to  time,  and 
deposited  in  bank  tQ  his  credit  as  administrator.  But  no 
regular  account  was  kept,  showing  the  amount  paid  to  or  for 
individual  members  of  the  family.  In  187 8,  it  was  determined 
by  the  widow  and  children  to  have  an  assignment  of  dower  and 
a  partition  of  the  real  property,  and  proceedings  to  that  end 
were  instituted  in  the  Circuit  Court  of  Cook  county,  Illinois. 
Before  the  close  of  that  year,  or  in  the  spring  or  summer  of 
1879,  having  failed  to  obtain  from  the  administrator  a  satis&c- 
tory  account  of  the  condition  of  the  estate,  they  consulted  an 
attorney,  who,  upon  investigation,  ascertained  (using  here  the 
words  of  appellants'  counsel)  that  Alexander  White,  Jr.,  "  had 
lost  the  entire  personal  estate,  and  had  nothing,  except  his 
interest  as  an  heir  in  certain  of  the  real  estate,  with  which  to 
make  good  his  losses."  It  appeared,  as  is  further  stated,  that 
he  had  mortgaged  some  of  the  real  property,  the  title  to  which 
had  been  taken  in  his  name ;  had  anticipated  rents  on  other 
property ;  had  exchanged  lands  for  stock  in  a  heating,  and 
ventiUting  company ;  had  allowed  taxes  to  accumulate;  and 
had,  besides,  induced  some  members  of  the  family  to  guaranty 
his  notes  to  a  large  amount  Upon  these  disclosures  being 
made,  the  property  was  put  under  the  immediate  charge  of  the 
younger  son,  and  the  attorney  with  whom  the  mother  and 
sisters  had  advised,  was  directed  to  collect  the  amount  due 
from  Alexander  White,  Jr.  Thereupon  a  friendly  accounting 
was  had,  which  resulted  in  a  report  by  him  to  the  Probate 
Courts  on  the  i8th  of  July,  1879,  of  his  acts  and  doings  as 
administrator  during  the  whole  period  from  the  date  of  his 
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^pointment,  April  9,  1872,  to  July  21,  1879.  The  report 
admits  a  balance  due  from  him  as  administrator  of  ]S89,646.05p 
and  cliarges  him,  '*by  virtue  of  the  statute  "  (Rev.  St.  111.  1874, 
c.  3.  §  1 13)>  with  1(40,123.80,  being  interest  on  that  sum  from 
January  21,  1875,  to  July  21,  1879,  ^*  ^^^  ""^'^  of  lO  per  cent 
per  annum;  in  all,  the  sum  of  1(129,769.85.  He  does  not  seem 
to  have  asserted  any  claim  whatever  for  his  services  as  admin- 
istrator, or  for  managing  the  real  property.  That  report  was 
approved  by  the  Probate  Court,  which  made  an  order.  July  22, 
1879,  directing  the  said  sum  of  1^129,769.85  to  be  distributed 
and  paid  by  the  administrator  as  follows:  To  the  widow, 
^3,256.61,  and  to  each  of  the  other  children,  II14418.87.  It 
should  be  stated  in  this  connection,  that  on  the  i6th  of  July, 
1879,  two  days  before  the  report  to  the  Probate  Court,  the 
proceedings  in  the  partition  suit  were  brought  to  a  conclusion 
by  a  decree  assigning  dower  to  the  widow,  and  setting  off 
specific  parcels  of  land  to  Margaret  and  Alexander,  respect- 
ively, and  other  parcels  to  the  remaining  heirs  jointly.  On  the 
same  day,  Alexander  White,  Jr.,  executed  two  conveyances — 
one  to  his  sisters  (except  Margaret),  and  his  brother  James, 
jointly,  for  part  of  the  lands  assigned  to  him  by  the  decree 
of  partition,  and  the  other  to  his  sister  Margaret,  for  the 
remaining  part;  the  former  deed  reciting  a  consideration  of 
1156,859.20,  which  is  about  the  aggregate  of  the  several  amounts 
subsequendy  directed  to  be  paid  by  the  administrator  to  his 
brother  and  sisters  (except  Margaret),  while  the  latter  deed 
recited  a  consideration  of  1114,214.80,  which  is  about  the  sum 
directed  to  be  paid  to  his  sister  Margaret.  Two  days  later, 
July  18,  1879,  Alexander  White,  Jr.,  executed  to  his  mother, 
brother,  and  sisters  (except  Margaret),  a  bill  of  sale  of  his 
'  interest  in  certain  pictures  which  had  come  to  his  hands  as 
administrator;  and  three  days  thereafter,  July  21,  1879,  he 
executed  to  his  mother  a  note,  accompanied  by  a  warrant  of 
attorney  to  confess  judgment,  and  by  a  conveyance  and  trans- 
fer of  certain  real  and  personal  property  as  collateral  security 
for  the  note.  Subsequently,  September  4,  1879,  pursuant  to 
that  warrant  of  attorney,  judgment  was  entered  against  Alex- 
ander White,  Jr.,  for  1^43,807.50,  in  the  Circuit  Court  of  Cook 
county.     It  is  not  claimed  that  any  money  was  paid  to  him  in 
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these  transactions,  and  it  is  admitted  that  the  sole  consideration 
for  his  transfers  of  property  to  the  members  of  his  &mily  was 
his  alleged  indebtedness  to  them,  respectively. 

By  the  final  decree  in  these  consolidated  causes,  it  was  ad- 
judged that  the  two  conveyances  of  July  16,  1879,  the  bill  of 
sale  of  July  18,  1879,  and  the  judgment  by  confession  of  Sep- 
tember 4, 1879,  ^^^  ^^  transfers  accompanying  the  warrant  of 
attorney  of  July  21,  1879,  ^^^e  made  without  adequate  con- 
sideration, and  with  intent  to  hinder,  delay,  and  defraud  the 
appellee,  Cotzhausen,  who  was  found  by  the  decree  to  be  a 
creditor  of  Alexander  White,  Jr.,  in  the  sum  of  $27,842.22,  the 
aggregate  principal  and  interest  of  four  several  judgments 
obtained  by  him  against  White,  in  1881  and  1882.  The  debts 
for  which  these  judgments  were  rendered,  originated  in  the 
early  part  of  1878,  in  a  purchase  from  Cotzhausen  of  nearly  all 
the  stock  of  the  American  Oleograph  Company,  whose  prin- 
cipal place  of  business  was  Milwaukee,  Wisconsin.  In  this 
purchase  Alexander  White,  Jr.,  was  interested.  It  is  to  be 
inferred  from  the  evidence  that  the  principal  object  he  had  in 
making  it,  was  to  transfer  the  office  of  the  company  to  one  of 
the  buildings  owned  by  the  &mily  in  Chicago,  and  to  start  or 
establish  his  younger  brother  in  business.  His  mother  and 
sisters  were  evidently  aware  of  his  purchase,  and  approved  the 
object  for  which  it  was  made.  It  may  be  here  stated  that 
Margaret  White  died  unmarried  and  intestate  before  the  decree 
in  this  cause  was  entered,  but  the  fact  of  her  death  was  not  pre- 
viously entered  of  record.  The  parties  to  the  present  appeal, 
however,  by  written  stipulation  filed  in  this  cause,  waived  all 
objections  they  might  otherwise  make  by  reason  of  that  &ct 
It  was  further  stipulated  that  the  appellants  were  the  only 
heirs  at  law  of  Margaret  White.  The  appellee  waived  all  ob- 
jections to  the  present  appeal  on  the  ground  that  Alexander 
White,  Jr.,  did  not  join  in  it. 

Ira  W.  Buell  and  C.  M.  Osbom,  for  appellants. 
Enoch  Totten  and  John  C.  Spooner^  for  appellee. 

Mr.  Justice  Harlan,  January  28,  1889.    {After  stating  the 
/acts  as  atom): 
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Too  much  stress  is  laid  by  the  appellee  upon  the  (act  that 
Alexander  White,  Jr.,  after  qualifying  as  administrator*  was 
authorized  by  his  mother  and  sisters  to  control,  in  his  discre- 
tion, both  the  real  and  personal  estate,  of  which  his  father  died 
possessed.    The  granting  of  such  authority  cannot  be  held  to 
have  created  any  lien  in  favor  of  his  creditors  upon  their 
respective  interests.     Nor  can  it  be  said  that  they  surrendered 
dieir  right  to  demand  from  him  an  accounting,  in  respect  to 
his  management  of  the  property.     Upon  such  accounting,  he 
might  become  indebted  to  them ;  and,  to  the  extent  that  he 
was  justly  so  indebted,  they  would  be  his  creditors,  with  the 
same  right  that  other  unsecured  creditors  had  to  obtain  saMs- 
&ction  of  their  claims.    The  mode  adopted  by  them  to  that 
end,  with  full  knowledge  as  well,  of  his  financial  condition,  as 
of  the  fact  that  he  was  being  pressed  by  Cotzhausen,  was,  to 
take  property  on  account  of  their  respective  claims.    After  he 
had  executed  the  conveyances,  bill  of  sale,  warrant  of  attorney, 
and  transfers,  to  which  reference  has  been  made,  he  was  left 
without  anything  that  could  be  reached  by  Cotzhausen.    So 
completely  was  he  stripped  by  these  transactions  of  all  prop- 
erty, that,  subsequently,  when  his  deposition  was  taken,  he 
admitted  that  he  owned  nothing,  except  the  clothing  he  wore. 
He  recognized  his  hopelessly  insolvent  condition,  and  formed 
the  purpose  of  yielding  to  creditors  the  dominion  of  his  entire 
estate ;  and  it  is  too  plain  to  admit  of  dispute,  that  in  executing 
to  his  mother,  sisters,  and  brother,  the  conveyances,  bill  of  sale, 
warrant  of  attorney,  and  transfers  in  question,  his  intention  was 
to  give  them,  and  their  intention  was  to  obtain,  a  preference 
over  all  other  creditors.     What  was  done,  was  in  execution  of 
a  scheme  for  the  appropriation  of  his  entire  estate  by  his  family, 
to  the  exclusion  of  other  creditors,  thereby  avoiding  the  effect 
of  a  formal  assignment 

The  first  question,  therefore,  to  be  considered  is,  whether  the 
several  writings  executed  by  Alexander  White,  Jr.,  for  the 
purpose  of  effecting  that  result,  may  be  regarded  as,  in  legal 
efiect,  one  instrument,  designed  to  evade  or  defeat  the  provis- 
ions of  the  statute  of  Illinois,  known  as  the  "  Voluntary  Assign- 
ment Act,"  in  force  July  i,  1877  [Laws  of  1877,  page  116;  i 
Starr  &  C.  St  1 303].   The  first  section  of  that  statute  provide 
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and  spirit  of  the  act.  It  will  be  observed  this  act  does  not  assume  to  interfere,  ta 
the  slightest  degree,  with  tlie  action  of  a  debtor,  while  he  retains  the  dominion  of 
his  property.  Notwithstanding  this  act,  he  may  now,  as  heretofore,  in  good  faith, 
sell  his  property,  mortgage  or  pledge  it  to  secure  a  bona  fide  debt,  or  create  a  lien 
upon  it  by  operation  of  law,  as  by  confessing  a  judgment  in  favor  of  a  honafidt 
creditor.  But  when  he  reaches  the  point  where  he  is  ready,  and  determines  to 
yield  the  dominion  of  his  property,  and  makes  an  assignment  for  the  benefit  of  his 
creditors,  under  the  statute,  this  act  declares  that  the  effect  of  such  assignment 
shall  be  the  surrender  and  conveyance  of  all  his  estate,  not  exempt  by  law,  to  his 
assignee,  rendering  void  all  preferences,  and  bringing  about  the  distribution  of  his 
whole  estate  equally  among  his  bona  fide  creditors ;  and  we  hold  that  it  is  within 
the  spirit  and  intent  of  the  statute  that,  when  the  debtor  has  formed  a  determina- 
tion to  voluntarily  dispose  of  his  whole  estate,  and  has  entered  upon  that  deter- 
mination, it  is  immaterial  into  how  many  parts  the  performance  or  execution  of  his 
determination  may  be  broken,  the  law  will  regard  all  his  acts  having  for  their  ob- 
ject and  effect  the  dis|X)sttion  of  his  estate,  as  parts  of  a  single  transaction,  and,  on 
the  execution  of  the  formal  assignment,  it  will,  undtrr  the  statute,  draw  to  it,  and 
the  law  will  regard  as  embraced  wiihin  its  provisions,  all  prior  acts  of  the  debtor 
having  for  their  object  and  puqMse  the  voluntary  transfer  or  disposition  of  his  es- 
tate to  or  for  creditors;  and,  if  any  preferences  are  shown  to  have  been  made  or 
given  by  the  debtor  to  one  creditor  over  another  in  such  disposition  of  his  estate, 
full  eflfect  will  be  given  the  assignment,  and  such  preferences  will,  in  a  cout  of 
equity,  be  declared  void,  and  set  aside  as  in  fraud  of  the  statute." 

After  setting  out  the  details  of  the  plan  devised  to  secure 
certain  creditors  a  preference  in  advance  of  the  filing  of  the 
deed  of  assignment,  the  Court  further  said — 

**  It  will  be  observed  that  all  this  was  strictly  in  accordance  with  the  forms  of 
law ;  but  will  any  one  deny  that  a  most  palpable  fraud  was  in  fact  perpetrated 
upon  the  appellee,  Spaulding,  by  the  debtors,  or  that  the  acts  of  the  debtor  were 
in  fraud  of  the  statute  ?  *  *  *  This  voluntary  assignment  act  is  in  its  char- 
acter remedial,  and  must  therefore  be  liberally  construed,  and  no  insolvent  debtor 
having  in  view  the  disposition  of  his  estate,  can  be  permitted  to  defeat  its  opera^ 
tion,  by  effecting  unequal  distribution  of  his  estate  by  means  of  an  assignment, 
and  any  other  shift  or  artifice  under  the  forms  of  law ;  and,  whatever  obstacles 
m'ght  be  encountered  in  other  courts  of  this  State,  a  court  of  equity,  when  piop- 
eily  invoked,  was  bound  to  look  through  and  beyond  the  form,  and  have  regard  to 
the  substance,  and,  having  done  so,  to  find  and  declare  these  preferential  judg- 
ments void  under  the  statute,  and  to  set  them  aside." 

See,  also.  Bank's  Appeal  (1868),  57  Pa.  193,  199;  Winner 
V.  Hoyt  (1886),  66  Wis.  227,  239 ;  WUks  v.  Walker  (1884),  22 
S.  C.  108,  III. 

We  agree  with  the  Supreme  Court  of  Illinois  that  this  stat- 
ute, being  remedial  in  its  character,  must  be  liberally  con- 
strued ;  that  is,  construed  ''  largely  and  beneficially,  so  as  to 
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suppress  the  mischief  and  advance  the  remedy.*'  That  Court 
said  in  Railroad  Co,  v.  Dunn  (1869),  52  111.  260.  263  :  "  The 
rule  m  construing  remedial  statutes,  though  it  may  be  in  dero- 
gation of  the  common  law,  is,  that  everything  is  to  be  done  in 
advancement  of  the  remedy  that  can  be  done  consistently  with 
any  fair  construction  that  can  be  put  upon  it."  See,  also, 
Johnesv.Johnes{\i\4^,  3  Dow  15.  If,  then,  we  avoid  over- 
strict  construction,  and  regard  substance  rather  than  form ;  if 
effect  be  given  to  this  legislation,  as  against  mere  devices  that 
will  defeat  the  object  of  its  enactment, — the  several  writings 
executed  by  Alexander  White,  Jr.,  all  about  the  same  time,  to 
his  mother,  sisters,  and  brother,  whereby,  in  contemplation  of 
his  bankruptcy,  and  according  to  a  plan  previously  formed,  he 
surrendered  his  entire  estate  for  their  benefit,  to  the  exclusion 
of  all  other  creditors,  must  be  deemed  a  single  instrument,  ex- 
pressing the  purposes  of  the  parties  in  consummating  one 
transaction,  and  operating  as  an  assignment  or  transfer  under 
which  the  appellee,  Cotzhausen,  may  claim  equality  of  right 
with  the  creditors  so  preferred.  It  is  true  there  was  not  here, 
as  in  Preston  v.  Spaulding^  a  formal  deed  of  assignment  by  the 
debtor  under  the  statute.  But  of  what  avail  will  the  statute 
be  in  securing  equality  among  the  creditors  of  a  debtor,  who, 
being  insolvent,  has  determined  to  yield  the  dominion  of  his 
entire  estate,  and  surrender  it  for  the  benefit  of  creditors,  if 
some  of  them  can  be  preferred  by  the  simple  device  of  not 
making  a  formal  assignment,  and  permitting  them,  under  the 
cover  or  by  means  of  conveyances,  bills  of  sale,  or  written 
transfers,  to  take  his  whole  estate  on  account  of  their  respec- 
tive debts,  to  the  exclusion  of  other  creditors  ?  If  Alexander 
White,  Jr.,  intending  to  surrender  all  his  property  for  the  ben- 
efit of  his  creditors,  and  to  stop  business,  had  excepted  from 
the  conveyances,  bill  of  sale,  and  transfers  executed  to  his 
mother,  sisters,  and  brother,  a  relatively  small  amount  of  prop- 
erty, and  had  shortly  thereafter  made  a  general  assignment 
under  the  statute,  it  could  not  be  doubted  under  the  decision 
in  Preston  v.  Spaulding,  and  in  view  of  the  facts  here  disclosed, 
that  such  conveyances,  bill  of  sale,  and  transfers  would  have 
been  held  void  as  giving  forbidden  preferences  to  particular 
creditors ;  and  his  assignment  would  have  been  held,  at  the 
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suit  of  other  creditors,  to  embrace,  not  simply  the  property 
owned  by  him  when  it  was  made,  but  all  that  he  previously  con- 
veyed, sold,  and  transferred  to  his  mother,  sisters,  and  brother. 
But  can  he,  having  the  intention  to  quit  business  and  surrender 
his  entire  estate  to  creditors,  be  permitted  to  defeat  any  such 
result  by  simply  omitting  to  make  a  formal  assignment,  and 
by  including  the  whole  of  his  property  in  conveyances,  bills  of 
sale,  and  transfers  to  the  particular  creditors  whom  he  desires 
to  prefer?  Shall  a  failing  debtor  be  allowed  to  employ  indi- 
rect means  to  accomplish  that  which  the  law  prohibits  to  be 
done  directly?  These  questions  must  be  answered  in  the 
negative.  They  could  not  be  answered  otherwise  without  sug- 
gesting an  easy  mode  by  which  the  entire  object  of  this  legis- 
lation may  be  defeated. 

We  would  not  be  understood  as  contravening  the  general 
principle,  so  distinctly  announced  by  the  Supreme  Court  of 
Illinois,  that  a  debtor,  even  when  financially  embarrassed,  may 
in  good  &ith  compromise  his  liabilities,  sell  or  transfer  prop- 
erty in  payment  of  debts,  or  mortgage  or  pledge  it  as  security 
for  debts,  or  create  a  lien  upon  it  by  means  even  of  a  judgment 
confessed  in  favor  of  his  creditor:  Preston  v.  Spaulding^ 
supra\  Field  \,  Geohegan  (1888),  125  111.  70.  Such  trans- 
actions often  take  place  in  the  ordinary  course  of  business, 
when  the  debtor  has  no  purpose,  in  the  near  future,  of 
discontinuing  business,  or  of  going  into  bankruptcy  and  sur- 
rendering control  of  all  his  property.  A  debtor  is  not  bound 
to  succumb  under  temporary  reverses  in  his  affairs,  and  has 
the  right,  acting  in  good  faith,  to  use  his  property  in  any  mode 
he  chooses,  in  order  to  avoid  a  general  assignment  for  the 
benefit  of  his  creditors.  We  only  mean  by  what  has  been  said, 
that  when  an  insolvent  debtor  recognizes  the  fact  that  he  can 
no  longer  go  on  in  business,  and  determines  to  yield  the  do- 
minion of  his  entire  estate,  and  in  execution  of  that  purpose, 
or  with  an  intent  to  evade  the  statute,  transfers  all,  or  substan- 
tially all,  his  property  to  a  part  of  his  creditors,  in  order  to 
provide  for  them  in  preference  to  other  creditors,  the  instru- 
ment or  instruments  by  which  such  transfers  are  made,  and 
that  result  is  reached,  whatever  their  form,  will  be  held  to  op- 
erate as  an  assignment,  the  benefits  of  which  may  be  claimed 
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by  any  creditor  not  so  preferred,  who  will  take  appropriate 
steps  in  a  court  of  equity  to  enforce  the  equality  contemplated 
by  the  statute.  Such,  we  think,  is  the  necessary  result  of  the 
decisions  in  the  highest  court  of  the  State. 

The  views  we  have  expressed  find  some  support  in  adjudged 
cases  in  the  Eighth  Circuit,  where  the  courts  have  construed 
the  statute  of  Missouri  [Rev.  Stat  Ch.  5,  §354,  page  54,  ed. 
1879],  providing  that  "  every  assignment  of  lands,  tenements, 
goods,  chattels,  effects,  and  ci^dits,  made  by  a  debtor  to  any 
person  in  trust  for  his  creditors,  shall  be  for  the  benefit  of  all 
the  creditors  of  the  assignor  in  proportion  to  their  respective 
claims."  Referring  to  that  statute,  Krekel,  J.,  said,  in  Kellog 
V.  Rultardson  (1883),  19  Fed.  Repr.  70,  72,  following  the  pre- 
vious case  of  Martin  v.  Hausman  (1882),  14  Id.  160 — 

**  A  merchant  may  give  a  mortgage  or  a  deed  of  trust  in  part  or  all  of  his  prop- 
erty, to  secure  one  or  more  of  his  creditor*,  thus  preferring  them,  but  he  cannot 
convey  the  whole  of  his  property  to  one  or  more  creditors  ani  stop  doing  business. 
Such  turning  over  and  virtually  declaring  insolvency  brings  the  instrument  or  act 
by  which  it  b  done  within  the  assignment  law  of  Missouri,  which  requires  a  dis- 
tribution of  the  property  of  the  failing  debtor  for  the  benefit  of  all  the  creditors  in 
piDportioa  to  their  respective  claims.  Such  is  the  declared  policy  of  the  law ;  it 
places  all  creditors  iqx>n  an  equal  footing." 

5o,  in  Kerbs  v.  Ewing  {}%%/(),  22  Fed.  Repr.  693,  where  Judge 
McCrary,  referring  to  the  Missouri  statute,  said — 

**  No  matter  what  the  form  of  the  instrument,  where  a  debtor,  being  insolvent, 
conveys  all  his  property  to  a  third  party,  to  piy  one  or  more  creditors,  to  the  exdu 
sion  of  others,  such  a  conveyance  will  l>e  construed  to  be  an  assignment  for  the 
benefit  of  all  the  creditors ;  the  preference  bein^  in  contravention  of  the  assign- 
ment laws  of  this  State." 

Again,  in  Freund  v.  Yaegerman  (1884),  26  Fed.  Repr.  812, 
814,  it  was  said  by  Treat,  J.,  that  the  conclusion  reached  by 
Mr.  Justice  Miller,  and  Judges  McCrary,  Krekel,  and  him- 
self, was — 

**  That,  under  the  statute  of  the  State  of  Missouri,  concerning  voluntary  assign- 
ments, when  property  was  disposed  of  in  entirety  or  substantially — that  is,  the  en- 
tire property  of  the  debti«r,  he  being  insolvent— it  fell  within  the  provisions  of  the 
ougmoent  law.  The  very  purpose  of  the  law  was  that  no  preference  should  1^ 
g^ven.  No  matter  by  what  name  the  end  is  sought  to  be  eflected,  it  b  in  violation 
of  that  statute.  You  may  call  it  a  mortgage,  or  you  may  make  a  confession  of 
judgment,  or  use  any  other  contrivance,  by  whatever  name  known,  if  the  purpose 
n  to  dispose  of  an  insolvent  debtor's  estate,  whereby  a  preference  is  to  be  effected, 
it  if  in  violation  of  the  statute.'' 
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See,  also,  Perry  v.  Corby  (1884),  21  Fed.  Repr.  737 ;  Ciappy. 
Dittman  (1884),  Id.  15  ;  Clapp  v.  Nordmeyer  {\%Zr^,  25  Id.  71. 

If  Alexander  White,  Jr.,  had  made  a  formal  assignment  of 
his  entire  property,  in  trust  for  the  benefit,  primarily  or  exclu- 
sively, of  his  mother,  sisters,  and  brother,  as  creditors,  its  ille- 
gality would  have  been  so  apparent  that  other  creditors  would 
have  been  allowed  to  participate  in  the  proceeds  of  sale.  By 
the  conveyances,  bill  of  sale,  confession  of  judgment,  and 
transfers,  all  made  about  the  same  time,  and  pursuant  to  an 
understanding  previously  reached,  he  has  efllected  precisely 
the  same  result  as  would  have  been  reached  by  a  formal  as- 
signment to  a  trustee  for  the  exclusive  benefit  of  his  mother, 
brother,  and  sisters.  The  latter  is  forbidden  by  the  letter  of 
the  statute,  and  the  former  is  equally  forbidden  by  its  spirit 
Surely,  the  mere  name  of  the  particular  instruments  by  which 
the  illegal  result  is  reached  ought  not  to  be  permitted  to  stand 
in  the  way  of  giving  the  relief  contemplated  by  the  statute. 
Courts  of  equity  are  not  to  be  misled  by  mere  devices,  nor 
baffled  by  mere  forms. 

It  remains  only  to  consider  the  effect  of  these  views  upon 
the  decree  below.  We  have  already  seen  that  the  Circuit 
Court  proceeded  upon  the  ground  that  the  conve3^nces,  bill 
of  sale,  confession  of  judgment,  and  transfers  by  Alexander 
White,  Jr.,  were  made  without  adequate  consideration,  and 
with  intent  to  hinder,  delay,  and  defraud  the  appellee.  Upon 
these  grounds,  it  gave  him  a  prior  right  in  the  distribution  of 
the  property.  We  are  not  able  to  assent  to  this  determination 
of  the  rights  of  the  parties,  for  the  mother,  sisters  and  brother 
of  Alexander  White,  Jr.,  were  his  creditors,  and,  so  fiir  as  the 
record  discloses,  they  only  sought  to  obtain  a  preference  over 
other  creditors.  But  their  attempt  to  obtain  such  illegral  pre- 
ference ought  not  to  have  the  effect  of  depriving  them  of  their 
interest,  under  the  statute,  in  the  proceeds  of  the  property  in 
question,  or  justify  a  decree  giving  a  prior  right  to  the  ap- 
pellee. It  was  not  intended,  by  the  statute,  to  give  priority  of 
right  to  the  creditors  who  are  not  preferred.  All  that  the  ap^ 
pellee  can  claim,  is  to  participate  in  such  proceeds  upon  terms 
of  equality  with  other  creditors. 

It  results  that  the  decree  below  is  erroneous,  so  fiir  as  it 
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directs  the  property,  rights  and  interests  therein  described  to 
be  sold  in  satisikction,  primarily,  of  the  sums  found  by  the 
decree  to  be  due  from  Alexander  White,  Jr.,  to  the  appellee. 
The  case  should  go  to  a  master  to  ascertain  the  amount  of  all 
the  debts  owing  by  Alexander  White,  Jr.,  at  the  date  of  said 
conveyances,  bill  of  sale  and  transfers.  In  respect  to  the 
amounts  due  from  him  to  his  mother,  sisters,  and  brother, 
respectively,  it  is  not  necessary,  at  this  time,  to  express  any 
opinion,  further  than  that  the  accounting  in  the  Probate  Court 
between  them  is  not  conclusive  against  the  appellee.  It  will 
be  for  the  Court  below  to  determine,  under  all  evidence,  what 
amounts  are  justly  due  from  Alexander  White,  Jr.,  to  his 
mother,  sisters  and  brother,  taking  into  consideration  all  the 
circumstances  attending  his  management  of  the  property, 
formerly  owned  by  his  father,  whether  real  or  personal. 

To  the  extent  we  have  indicated,  the  decree  is  reversed,  each 
side  paying  one-half  the  costs  in  this  Court;  and  the  cause  is 
remanded,  with  a  direction  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

The  Chief  Justice  did  not  sit  in  this  case,  or  participate  in 
its  decision. 


The  principal  case  establishes,  that 
three  things  are  forbidden  to  a  man  who 
b  unable  to  go  on  in  business :  he  may 
not  convey,  nor  mortgage,  nor  confess 
judgmenL  If  he  contemplate  continu- 
ance in  business,  then  he  may  do  any 
or  all  of  these  things,  so  long  as  he  does 
not  thereby  prevent  himself  from,  in  fact, 
continuing  hts  business. 

The  general  principles  upon  which 
the  judgment  of  the  principal  case  was 
founded,  were  well  declared  by  Agnew, 
J.,  in  Minrr's  Nat  I  Bank  App,  (1868), 
57  Pa.  193,  199:  "So  long  as  men 
manage  their  own  affitirs,  and  preserve 
the  control  of  their  property,  it  has  been 
the  policy  of  our  laws  to  suffer  them  to 
deal  with  their  estates,  in  the  absence  of 
fraud,  as  they  6nd  most  conducive  to 
their  interests.  •  ♦  ♦  ♦  This  results, 
in  the  absence  of  bankrupt  laws,  from 


that  freedom  of  individual  action  which 
the  genius  of  our  institutions  secures 
and  concedes,  as  a  measure  of  liberty 
belonging  to  the  citizen,  and  necessary 
to  the  development  of  the  greatest  good 
of  society." 

**  It  supposes  that  while  the  debtor 
preserves  control  of  his  affairs  in  his 
own  hands,  the  vigilance  of  creditors 
will  be  competent  to  protect  their  inter- 
ests and  to  avert  any  injury." 

'*  When  a  man  can  no  longer  go  on 
in  business,  and  what  he  has  must  pass 
into  the  liquidation  of  his  debts,  fairness 
requires  that  he  should  not  dictate  the 
course  his  property  shall  take.  To  per- 
mit it,  b  to  afford  an  opportunity  for  the 
enemies  of  virtue  to  obtain  preference, 
and  to  create  prejudicial  hostility." 

And  the  contrary  expressions  in 
Blakeys  App,  (1848),  7  P«-  449f  and 
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/.ftt*s  Ap»*.  (if4S),  9  Til.  504,  were  held 
not  to  prevail  ovi  r  t7ie  true  inient  of  the 
(Pa.)  Voluntary  Assignment  Act.  But, 
unfortunately,  tlivse  cases  hive  since 
been  estublisihed  as  the  law  of  Pennsyl- 


vania. 


•»  'nie  question  presented  is  not 
wlieiher  an  in.<i(>lvent  debtor  may  secure 
a  cre^litor,  but  whether  insolvent  debtors 
may,  by  way  of  chattel  nrnrtgages,  ai.d 
assignments  to  certain  creditors,  as  in 
the  case  before  us,  ossij^n  and  transfer 
their  entire  property  for  the  benefit  of 
such  crcd'.tors,  with  the  intent  of  having 
one  of  such  creditors,  for  hioiself  and 
as  a^ent  and  trustee  for  the  others,  take 
immediate  possession,  and  convert  the 
same  into  money,  and  then  to  divide  the 
same/ra  rata  arooog  such  favored  credi- 
tors: **  C.vssoDAY,  J.,  Winner  v.  Iloyt 
(18S6),  66  Wis.  227,  239. 

The  contrary  view  to  ihnt  taken  in 
the  principal  case  is  well  expressed  1  y 
Taylor,  J.,  dissenting  in  the  la^t  men- 
tioned case :    **  Under  our  statute,  no 
creditor  of  an  insolvent  debtor  h.ts  any 
preference  over  another,  nor  has  he  any 
right  to  demand  that  the  debtor  shall 
not  prefer  bis  other  creditors  to  him, 
unless  he  voluntarily  chooses  to  make 
an  assignment  for  the  benefit  of  all  bis 
creditors.    The  creditor  has  no  power 
to  compel  a  voluntary  assignment,  or  an 
equal  distribution  of  the  assets  of  his 
debtor,  in  any  case.    ♦  *  *  ♦    If  the 
writings  in  this  case  are  an  assignment 
in  substance,  it  is  so  simply  l;ecause  the 
debtor  has  given  all  his  assets  to  the 
preferred  creditors.   »  »  »  »  And  why 
shouM  not  the  same  result  follow,  if  the 
del  tor  suffers  an  execution  upon  a  judg- 
ment obtained  by  one  creditor,  in  the 
ordinary  course  of  proceeding,  of  suffi- 
cient amount  to  sweep  away  all  the 
assets  to  be  levied  ?"    (  Winner  v.  Hiyt 
(i8S6),66Wis.  248,  251.) 

Such  statutes  are  to  be  liberally  con- 
stmed :  see  the  principal  case  and  the 
Illinois  decisions  there  citerl.     And,  as 


a  Consequence,  all  courts  recognize  that 
there  is  no  test  of  form.  A  conflict  of 
decisions  arises,  however,  on  the  lines 
of  t'.ie  two  views  of  a  debtor's  right  to 
prefer  in  payment,  or  the  means  of  ob- 
tfaining  payment,  without  actual  fraud. 

The  various  decisions  may  be  classi- 
fied by  States,  and  they  in  one  of  thiee 
divisions:  (i)  ^^'here  all  preference  is 
forbidden ;  (2)  where  preferences  in  the 
assignment  are  forbidden;  and  (3) 
where  preferences  are  allowed. 

Only  the  first  of  tliese  three  classes 
can  be  considered  here. 

The  Alabama  Code  cf  1887  provides^ 
2  i737.P«gC4i9(Code of  1876,82126): 
'*  Every  general  assignment  made  by  & 
debtor,  I  y  v^  hich  a  preference  or  priority 
of  pn}*ment  is  given  to  one  or  more 
creditors,  over  the  remaining  creditors 
of  the  grantor,  shall  be  and  i:^ure  to  the 
benefit  of  all  the  creditors  of  tlie  grantor 
equally ;  but  this  section  shall  not  ftpply 
to  cr  embrace  mortgages  given  to  secure 
a  deU  contracted  contemporaoeonsly 
with  the  execution  of  the  mortgage,  and 
for  the  security  of  which  the  mortgage 
wa4  given.*' 

The  last  clause  was  added,  by  Act  of 
Feltruary  23,  1883  (Laws,  p.  1S9),  to 
obviate  the  construction  made  in  Shirley 
V.  7>a/(lS8o),  67  Ala.  449,  and  Danmer 
V.  Brrwer  (1881),  69  Id.  191 ;  SoMER- 
viLLE,  J.,  Warien  v.  Afatikcwt  (1885), 
80  Id.  43a 

Prior  to  the  Gxle  of  1876,  preferences 
were  petmitted,  and  in  forbidding  such 
distinctions  between  creditors,  the  court  s 
of  that  State  hold  that  the  application  of 
this  statute  does  not  depend  upon  form 
or  name,  but  a  substantial  transfer  of  all 
the  property  of  the  debtor,  snl  ject  to  tlie 
payment  of  his  debts:  Danmr  ^  Co, 
T.  Brewer^  Co.  (1881),  59  Ala.  191, 
199;  Ordway  t.  l^ite  (1885),  80  Id. 
245;  C^lier  V.  Wood^  S.  Cl  July  19, 
1888.  In  these  cases,  the  form  of  in- 
itrument  adopted  was  that  of  &  mort- 
gage.   But  several  papers  might  have 
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licen  vsed  as  unsooccssfully :  Danmr 
▼.  Bnwer^  m^a^  200,  citing  lIoU  v. 
Bancroft  (1857),  30  Id.  193. 

The  Arizona  Rev.  Stat.,  cd.  1887, 
Title  iiL  (act  approred  March  10, 1887), 
provide-*'*  22.  That  every  assignment, 
made  by  an  insolvent  debtor,  or  in  con- 
templation of  insolvency,  for  the  benefit 
of  his  creditors,  shall  provide,  except  as 
herein  otherwise  provided,  for  a  distri- 
bQtion  of  all  his  real  and  personal  estate 
other  than  that  which  Is,  by  law,  exempt 
ff om  execution,  among  all  his  creditors, 
in  proportion  to  their  respective  claims, 
and  l.owever  made,  or  expressed,  shall 
have  the  cflcct  aforesaid,  and  shall  be 
construed  to  pass  all  such  estate,  whether 
specified  therein  or  not,  and  every  as- 
signment shall  be  proved  or  acknowl- 
edged ami  cerafied  and  recorded  in  the 
same  manner  as  b  provided  Ly  law  in 
conveyances  of  real  estate  or  other 
property. 

**  24.  Any  debtor,  desiring  so  to  do, 
may  make  an  assignment  for  the  benefit 
of  such  of  his  creditors  only,  as  will 
eonseat  to  accept  their  proportional 
share  of  his  estate  and  discharge  him 
from  their  respective  claims,  and,  in 
such  case,  the  benefits  of  the  assignment 
shall  be  limited  and  restricted  to  the 
creditors  consenting  thereto ;  the  debtor 
shall  thereupon  be  and  stand  dischtd'ged 
from  all  further  liabUityto  such  con- 
senting creditors,  on  account  of  their 
respective  claims,  and,  when  paid,  thry 
shall  execute  and  deliver  to  the  assignee, 
for  the  debtor,  a  release  therefrom." 

"  30.  All  property  conve}'ed  or  trans- 
liened  by  the  assignor,  previous  to  and 
in  contemplation  of  the  assignment,  with 
the  intent  or  design  to  defeat,  delay  or 
defraud  creditors,  or  to  give  preference 
to  one  creditor  over  another,  shall  pass 
to  the  assignee,  by  the  assignment,  not- 
withstanding such  transfer ;  and  the  as- 
signee, or  in  case  of  his  neglect  or 
refusal,  any  creditor  or  creditors,  may, 
in  his  name,  upon  securing  such  as- 


signee against  cost  or  liability,  sue  for, 
recover,  collect  and  cause  the  same  to 
be  applied  for  the  benefit  of  creditors,  as 
other  property,  belonging  to  the  debtor's 
estate  in  the  bands  of  the  assi^ee;  but 
if  it  shall  appear  that  the  purchaser  of 
any  such  property  bought  the  some  of 
the  assignor,  in  good  faith,  and  for  a 
valuable  consideration,  and  milhout 
reason  to  beUeve  that  the  debtor  was 
conveying  or  transferring  the  same,  wi.h 
the  intent  or  design,  as  aforesaid,  such 
purchaser  &hull  be  held  to  have  acquired, 
as  against  the  assignee,  and  creditors 
aforesaid,  a  good  and  valid  title  to  such 
property."" 

'*  32.  If  any  assignor  shall  secrete,  or 
conceal,  from  his  assignee,  aiiy  portion 
of  hb  property  belonging  to  his  estate, 
other  than  that  which  is  exempt  from 
execution,  or  shall,  previous  to,  and  in 
contemplation  of,  the  assignment,  trans- 
fer any  property,  wiih  the  intent  or  de- 
sign to  defraud  his  creditors,  such 
assignor  shall  be  adjudged  guilty  of  a 
felony." 

"  38.  Every  mortg^e,  deed  of  trust, 
or  other  form  of  lien  attempted  to  be 
given  by  the  owner  of  any  stock  of 
goods,  wares  or  merchandise,  daily  ex- 
posed to  sale,  in  parcels,  in  the  n  gular 
course  of  business  of  such  merchandise, 
and  contemplating  a  continuance  of 
possession  of  said  goods  and  control  of 
said  business,  by  sule  c  f  said  goods  by 
said  owner,  shall  be  deemed  fraudulent 
and  void." 

*'39.  Any  attempted  preference,  in 
the  assignment,  of  one  creditor,  or  cred- 
itors, of  such  assignor,  shall  be  deemed 
fraudulent  and  without  eflfect" 

The  Illinois  statutes  are  quoted  in  the 
opinion  of  the  principal  case,  and,  in 
framework  and  detail,  constitute  a  gen- 
eral Insolvent  Law:  Hanckett  v.  Watir- 
bury  (1885),  115  111.  220,  227  (per 
MuLKEY,  J.).  They  do  not  prescribe 
any  form  of  assignment,  and  it  is  imma- 
terial whether  the  preferences  are  men- 
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tioned  or  not ;  it  is  also  immaterial  how 
many  instruments  are  used  in  the  at- 
tempt to  prefer :  Preston  v.  Spaulding 
(1S87),  lao  III.  208,  218,  where  the 
Court  said  that  "the  principles  here 
announced  find  support  in  the  following 
authorities:  Berry  v.  Cutt$  (1856),  42 
Me.  445 ;  Holt  ▼.  Bancroft  (1857),  30 
Ala.  193;  AV//<^v. ^00/(1885), U.S. 
Circ.  Ct.  W.  Dist.  Mich.,  23  Fed.  Repr. 
525;  ♦  ♦  *  see,  also,  ^jyrr(t»jir/Ax  V. 
ZeAmicrf  (iSsg),  8  Iowa 96 ;  Fan  Pat- 
ten V.  ^)/ari6j  (1879),  52  Id.  518 ;  Perry 
T.  /M/en  (1839),  22Fick.  (Mass.)  269 ; 
Livermore  ▼.  McNair  (1881),  34  N.  J. 
Eq.  478;  Hakn  v.  Salmon  (1884),  U. 
S.  Circ.  Ct.,  Dist.  Ore.,  20  Fed.  Repr. 
801 ;  Doggett  V.  Hi  r man  (1S83),  U.  S. 
Circ.  Ct.,  Dist.  Ore.,  5  McCrary  269; 
U,  S.  V.  GriswM  (1881),  U.  S.  Circ. 
Ct.,  Dist.  Ore.,  8  led.  Repr.  496." 

The  importance  of  the  principal  case 
and  of  the  Illinois  decisions  cannot  be 
appreciated,  if  attention  be  not  given  to 
PielJ  V.  CfoMtgan,  cited  near  the  close 
of  the  opinion  in  the  principal  case.  It 
establbihes  that  the  failing  debtor's  pre- 
ference must  not  be  in  contemplation  of 
discontinuing  business:  Schroeder  v. 
lVaUk{\^^),  120  III.  403;  Hide^ 
Leather  Nafl  Bk.  v.  J^ekm,  S.  Ct.  III., 
November  15, 1888. 

The  Iowa  statutes  provide  (Rev. 
Code,ed.  1888,  ch.  7, p.  777)—"  2  2115. 
No  general  assignment  of  property  by 
an  insolvent,  or  in  contemplation  of  in- 
solvency, for  the  benefit  of  creditors, 
shall  be  valid,  unless  it  be  made  for  the 
benefit  of  all  his  creditors,  in  propor- 
tion to  the  amount  of  their  respective 
claims.*' 

**  \  21 16.  In  the  case  of  an  assign- 
ment of  property  for  the  benefit  of  all 
the  creditors  of  the  assignor,  the  assent 
of  the  creditors  shall  be  presumed." 

Under  this  statute,  the  courts  of  Iowa 
do  not  go  to  the  extent  of  the  decbion 
in  the  principal  case ;  for,  in  Van  Pat- 
dem  6*  MarJkt  t.  Burr  (1879),  5^  Iowa 


518,522,  the  court 
resolution  (that  a  chattel  mortgage  and 
an  assignment  for  the  benefit  of  credi- 
tors,  executed  on  the  same  day,  and  ad- 
mitted in  the  pleadings  to  be  one  tnns- 
action,  were  void),  fiom  a  prior  deci- 
sion, in  Lam/son  6*  Powers  v.  Arnold 
(1865),  19  Iowa  479,  where  the  insol- 
vent, simultaneously  with  the  execntioo 
of  the  assignment,  paid  certain  debts 
by  money,  by  transfer  of  promissoty 
notes,  and  by  conveyaiicc  of  land. 
*'  The  insolvent,  as  long  as  be  retains 
the  jus  disponendi  of  his  property,  may 
appropriate  it  to  the  payment  of  his 
debts,  and  may  prefer  creditors.  He 
may  use  all  his  piopeity  this  way,  or  he 
may  use  a  part  and  make  a  general  as- 
signment of  the  remainder.  The  pay- 
ment and  assignment  cannot  obviously 
be  regarded  as  one  ti  ansaction,  and  each 
will  be  valid.  *  •  *  But  if,  with  the 
intention  of  disposing  of  all  his  prop- 
erty for  the  benefit  of  his  creditors,  he 
mortgages  a  part  and  assigns  the  re- 
mainder, these  constitute  one  transac- 
tion" :  Beck,  C.  J.,  Van  Patten  ^ 
Marks  v.  Burr  (1879),  52  Iowa  523. 
That  is,  a  partial  assignment  is  still 
valid :  Loomis  v.  Stewart^  S.  Ct  October 
6, 1888;  Moore  s.  Chunk  (1886),  70 
Iowa  20S,  21 1 ;  Garrett  v.  Burlington 
Plow  Co,  (1886),  Id.  697,  703;  Bowles 
v.  Creigkton  (1887),  73  Id.  I99,  204, 
citing  Aulman  v.  Aulman  (1887),  71 
Id.  124,  and  the  second  decision  (upon 
the  evidence),  in  P'an  Patten  v.  Burr 
(1880),  55  Id.  224.  So,  also.  Van  Pat- 
ten V.  Thompson  (1887),  73  Id.  103; 
Farwell  v.  Maxwell  (1888),  U.  S.  Circ 
Cl  S.  Dist  Iowa,  34  Fed.  Repr.  727 ; 
Burrows  v.  Lekndotff  (i^%<g)t  ^  Iowa. 

96. 

Of  course,  in  the  absence  of  an  in- 
tention to  assign,  a  mortgage  may  be 
made ;  subject  to  attack  for  hindering 
creditors:  Kokn  Bros,  v.  Clement 
(1882),  58  Iowa  589;  Aulman  v.  Aul- 
man,  supra.    An  interval  of  even 
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lioiiry  in  the  absence  of  cootradictorj 
proo^  will  not  be  too  ihoit  to  form  an 
intentkm  to  assign :  Ca^e  v.  Parry 
(1886),  69  Iowa  605,  610;  Farweii  ▼. 
Maxwell^  supra. 

The  Kentucky  GeDenl  Statutes,  (ed. 
1887,  ch.  44,  ait.  2,  page  671),  provide — 
**{  I.  Eveiy  sale,  mortgage,  or  assign- 
ment, made  by  debtors,  and  every  judg- 
ment suffered  by  any  defendant,  or  any 
act  or  device,  done  or  resorted  to  by  a 
debtor,  in  contemplation  of  insolvency, 
and  with  the  design  to  prefer  one  or 
more  creditors,  to  the  exclusion,  in 
whole,  or  in  part,  of  others,  shall  oper- 
ate as  an  assignment  and  transfer  of  all 
the  property  and  effects  of  such  debtor, 
and  shall  inure  to  the  benefit  of  all  his 
creditors  (except  as  hereinafter  pro- 
vided), in  proportion  to  the  amount  of 
their  respective  demands,  including 
those  which  are  future  and  contingent ; 
but  nothing  in  this  article  shall  vitiate 
or  aflect  any  mortgage,  made  in  good 
laith,  to  secure  any  debt  or  liability, 
created  simultaneously  with  such  mort- 
gage, if  the  same  be  lodged  for  rec- 
ord within  thirty  days  after  its  execu- 
tion." 

**\2,  All  such  transfers  as  are 
herein  declared  to  inure  to  the  benefit 
of  creditors  generally,  shall  be  subject 
to  the  control  of  courts  of  equity,  upon 
the  petition  of  any  person  interested, 
fUed  within  six  months  after  the  mort- 
gage, or  transfer,  is  legally  lodged  for 
record,  or  the  delivery  of  the  property 
or  effects  transferred." 

In  the  construction  of  this  statute, 
the  intention  of  the  debtor  is  the  essen- 
tial feature  of  each  case.  Payment  by 
an  insolvent  will  create  a  presumption 
of  a  design  to  prefer,  but  this  presump- 
tion is  not  absolute :  "  it  will  not  and 
ought  not  to  prevail  if  the  circum- 
Mflprt*  of  the  transaction  show  that  no 
preference  was  intended  "  :  Holt,  J., 
Griwus  ▼.  Grimes t  Ct  App.,  January  7, 
1888,  citing /^<rjif//0fiv.  Morris  (1859), 


9  Mete  (Ky.)  336^  and   T^ompsam  v. 
Heffntf^s  Exrs.  (1875),  1 1  Bush.  (Ky.) 

353- 
<«  While  it  is  true,  that  neither  the 

letter  nor  the  spirit  of  the  statute  for- 
bids a  debtor  from  creating  a  debt  in 
good  feith,  though  he  be  in  failing  cir- 
cumstances, and  secure  the  debt  by 
giving  a  mortgage  on  his  property, sim- 
ultaneously with  the  creation  of  the 
debt,  which  would  hold  good  as  against 
his  creditors,  yet,  if  a  debtor,  knowing 
that  he  is  insolvent,  and,  in  order  to 
give  a  particular  creditor  a  preference 
over  other  creditors,  gives  him  a  mort- 
gage to  secure  a  debt,  or  liability,  al- 
ready created,  together  with  a  liability 
simultaneously  created,  as  was  done  in 
this  case,  and  the  creditor,  knowing  the 
true  state  of  the  case,  as  in  this  case, 
aids  the  arrangement,  then  he  is  not  a 
mortgagee  in  good  feith,  to  secure  a 
debt,  or  liability,  simultaneously  created 
with  the  execution  of  the  mortgage : 
Bennett,  J.,  AhCann  v.  Hul  (1887), 
85  Ky.  574,  581.  And  so,  when  the 
purchasers  of  a  lot  of  timber  had  ad- 
vanced the  purchase  money  to  enable 
the  insolvent  to  make  delivery,  by  pur- 
chasing, felling  and  rafting  the  lumber, 
and  the  buyers  were  bona  fide  pur- 
chasers, such  delivery  was  not  a  pre- 
ference :  Vincent  v.  AIcAlpin^  Court 
of  Appeals,  June  16  and  Sept.  13, 
x888,  citing  Napper  v.  Yager  (1881), 
79  Ky.  241 ;  Southworth  v.  Casey 
(1880),  78  Id.  395,  and  distinguishing 
Fuqua  v.  /rrr^//(l882),  80  Id.  69. 
Likewise,  a  small  payment,  in  the  or- 
dinary course  of  business,  and  without 
intent  to  prefer,  would  not  be  avoided 
as  a  preference,  by  an  assignment  a  few 
days  later :  Talbot fs  Assignee  v.  Etualt, 
a.  App.,  March  i,  1888. 

Maine  and  Maryland  do  not  have  a 
statutory  system  of  assignments  for  the 
benefit  of  creditors,  but  only  an  Insol- 
vent Law:  Rev.  Stat  Maine,  ed.  1884, 
Title  vL,  chap.  70,  page  572  sqq. — Code 
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of  Maryland,  ed.  i8S8,  Art.  47 ;  P.  L. 
G.  An.  48. 

Louisiana  prcrrirles  only  for  a  state  of 
insolvency,  and  docs  not  recognize  as- 
signnicnts :  Rev.  Civil  Code,  Title  ir, 
chap.  3»  section  7,  (  3  (ed.  1888,  p.  371 
sqq.),  and  Rev.  Stat.  Laws,  {  1781  sqq. 
(ed.  1876,  p.  469  sqq). 

Massachusetts  has  an  insolvent  sys- 
tem (Pub.  Stat.  ed.  1882,  chap.  157, 
pages  878,  892,  S(}q.),  but  has  recently 
recognized  a  voluntary  assignment,  pro- 
vidin;r  for  di>triliUtion  in  substantial 
conformity  with  the  insolvent  law :  Acts 
of  1887,  ch.  340,  p.  955.  Prior  to  this 
latter  statute,  an  assignment  was  repeat- 
edly held  to  be  valid  only  as  against  as- 
senting creditors :  Faulkner  v.  Ifyman 
(1886),  142  Ma*s.  53.  "This,  for  the 
reason  that  there  was  no  adequate  con- 
sideration unless  with  the  assent  of  the 
creditors,  without  which  no  insolvent 
debtor  should  ht  allowed  so  to  dispose 
of 'his  proixrrty,  as  to  p!ace  it  beyond 
their  reach  " :  Devens,  J.,  Iil.  5  ^ 

The  New  York  Revised  Statutes  pro- 
vide, as  respects  moneyed  coq>orations 
(ed.  1SS8,  p.  1555,  ch.  xviii,  Title  2A, 
chap.  8), — "  2  1 87.  No  such  convey- 
ance, assignment  or  transfer,  nor  any 
payment  made,  judgment  suffered,  lien 
created,  or  security  given  by  any  such 
corporation,  when  insolvent,  or  in  con 
templation  cT  insolvency,  with  the  in- 
tent of  giving  a  preference  to  any  par- 
ticular creditor  over  other  creditors  of 
the  C'-mpany,  shall  be  valid  in  law; 
and  every  person  receiving,  by  means 
of  any  such  conveyance,  assignment, 
transfer,  lien,  security  or  payment,  any 
of  the  tflTccts  of  the  corporation,  shall  be 
bound  to  account  therefore  to  its  cred- 
itors or  stockholders,  or  their  trustees, 
as  the  case  shall  require ;  and  when- 
ever any  incorporated  company  shall 
have  refused  the  payment  of  any  of  its 
notes,  or  other  evidences  of  debt,  in 
s}iecie  or  lawful  money  of  the  United 
Stales,  it  shall  not  I.e  lawful  for  such 


company,  or  any  of  its  officers,  to  as- 
sign or  transfer  any  of  the  property  or 
choses  in  action  of  such  company,  to 
any  officer  or  stockholder  of  such  com- 
pany, directly  or  indirectly,  for  the  pay* 
ment  of  any  debt;  and  every  nich 
transfer  and  assignment  to  such  officer 
or  stockholder,  shall  be  utterly  void.** 
Under  this  statute,  the  inquiry  is  con- 
fined to  the  two  poin  s  of  an  actual  (or 
contemplated)  insolvency  and  a  transfer 
of  property :  Barker,  J.  KimgsUy  ▼. 
First  Nat,  ETk  (1884),  31  Hun.  335. 

So,  also,  limited  partnerships  are  re- 
strained ly  Rev.  Stat.,  ed.  188S,  pufe 
2495,  Ti^l^  It  chap,  iv,  pait  IT),  pro- 
viding— **  {  20.  Every  sale,  assignment, 
or  transfer  of  any  of  the  property  or 
effects  of  such  partnership,  made  by 
tuch  partnership  when  insolvent,  or  in 
contemp!ation  of  insolvency,  or  alter, 
or  in  contemplation,  of  the  insolvency 
of  any  partner,  with  the  intent  of  giving 
a  preference  to  any  creditor  of  audi 
partnership,  or  insolvent  partner,  over 
other  creditors  of  such  partnership; 
and  eviry  judgment  confessed,  lien 
created,  or  security  given,  by  such  part- 
nership, under  the  like  circumstances, 
and  with  the  like  intent,  shall  be  void, 
as  against  the  creditors  of  such  part- 
nership.'* 

"2  21.  Every  such  sale,  assignment, 
or  transfer  of  any  of  the  property  or 
effects  of  a  general  or  special  partner, 
made  by  su.h  general  or  special  part- 
ner, when  insolvent,  or  in  contempla- 
tion of  insolvency,  or  alter  or  in  con- 
templation of  the  insolvency  of  the 
partnership,  with  the  intent  of  giving 
any  creditor  of  his  own,  or  of  the  poit- 
ncrship,  a  preference  over  credttois  of 
the  paitnership;  and  every  jud^  ment 
confessed,  lien  created,  or  security 
given,  by  any  such  partner,  under  the 
like  circumstances,  and  with  the  like 
intent,  shall  be  void,  as  against  the 
creditors  of  the  partnership." 

Under  this  statute,  if  an  assignment  is 
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made  with  preferences,  and  afterwards 
aodber  alignment  witliout,  the  Utter 
will  be  valid  against  subsequent  attach- 
ments :  Schwartz  v.  SantUr^  Ct  App., 
Dec.  7,  1886. 

It  b  uncertain  whether  this  last  sec- 
tion goes  so  far  as  to  prevent  a  special 
partner  froffl  administering  bis  individ- 
ual piopeny,  for  the  benefit  of  his  in- 
dividual creditors :  Andrews,  J.,  George 
V.  Grant  {\%%^\  97  N.  Y.  268 ;  but  it 
does  r.ot  prevent  a  borrowing  on  mort- 
gage, for  the  payment  of  individual 
debts.  The  mortgage  does  not  create  a 
preferencCy  in  such  a  cose,  and  would 
only  be  affected  bj  collusion  between 
the  parties,  to  defeat  the  statute :  Id. 
27a 

Otherwise,  an  individual  debtor,  or 
a  general  partnership,  about  to  stop 
business  on  account  of  insolvency,  *'  has 
a  legal  ri^ht  to  transfer  all  of  hu  prop- 
erty to  one  or  more  creditors,  provided 
he  docs  so  in  good  £iith,  for  its  fair 
value,  and  with  an  honest  intent  to  pay 
his  debts  "  :  Ruger,  C  J.,  WiUiams  v. 
WJudon  (188S),  109  N.  Y.  337,  where 
a  surviving  partner  was  allowcil  to  as- 
sign with  preferences.  So  in  Beste  v. 
Burgar  (1888),  no  Id.  644. 

The  Revised  Sututes  of  New  York 
(ch.  ▼.,  Title  I.  A.,  ed.  18S8,  page 
2542),  provide  in  such  case,  that — "  In 
all  general  assi^ments  of  the  estates 
of  debtors,  for  the  benefit  of  crediton, 
hereafter  made,  any  preference  created 
therein  (other  than  for  wages  or  salaries 
of  employees,  ut  der  chapter  328  of  the 
laws  of  1884,  and  chapter  283  of  the 
laws  of  1886),  shall  not  be  valid,  except 
to  the  amount  of  one-third  in  value  of 
the  assigned  estate  left,  after  deducting 
such  wages  or  salaries,  and  the  costs  and 
expenses  of  executing  such  trust ;  and 
should  said  one-third  of  the  assets  of 
the  assignor  or  assignors  be  insufficient 
to  pay,  in  fiill,  the  preferred  claims,  to 
which,  under  the  provisions  of  this  sec- 
tion, the  same  are  aprplicable,  then  said 


assets  shall  be  applied  to  the  pnyment 
of  the  same,  pro  ra/n,  to  the  amount  of 
each  said  preferred  claims  ** :  [Added 
by  chap.  503,  Laws  18S7]. 

It  has  been  thought  thnt  the  doctrine 
of  the  principal  case  is  also  the  bw  of 
New  York,  and  Swt.'fwr  v.  SmiA,  22 
Abb.  N.  C.  319;  AV/.(i«'»-  v.  Co/at,  Id. 
312;  Third  Nan  Bank  v.  Clark,  Id. 
3I2n;  Spelman  y*Jaffrey,  Id.  3 1 5,  and 
A>Jir//v./>/tfr/rr,  all  decided  in  1889, 
are  cited.  But  Szoeetser  v.  Smi/h  has 
been  reversed  by  the  General  Term  of 
the  Supreme  Court  (51  Ilun.  642), 
without  any  opiniun,  and  the  matter 
must  remain  in  doubt,  until  a  sufficient 
case  reaches  the  Court  of  Appeals. 

In  the  meantime,  it  may  be  recol- 
lected that  an  al)solute  bill  of  sa!e  may 
be  shown  to  amount,  in  law,  to  an  as- 
signment for  the  Lenefil  of  crediton: 
Britton  V.  Lorenz  (l87i),45  N.  Y.  51 ; 
Brown  v.  Guthie  (1S8S),  no  Id.  435, 
441.  This  possibility  re<|uired  the  Court, 
in  the  Utter  of  the  two  ca2»es  just  cited, 
to  define  '*the  material  and  essential 
characteristic  of  a  (general  assignment " 
to  Le  "  the  presence  of  a  trust.  The 
assignee  buys  nothmg  an  J  {xiys  nothing, 
but  takes  the  title  for  the  performance 
of  trust  duties."  In  this  case,  a  debtor 
was  allowed  to  mortgage  a  part  of  his 
property  for  $2400;  part  of  whi.h  sum 
was  a  debt  due  to  the  mortgagee;  an- 
other part  was  a  sum  of  m(>ncy  then 
loaned  to  the  debtor ;  and  the  balance 
was  to  be  paid  by  the  mortgagee  to 
certain  named  creditors  of  the  debtor, 
so  that  the  agreement  did  not  leave  to 
« the  debtor,"  the  right  to  dictate,  after 
the  transaction,  what  creditors  should 
be  paid.  The  mortgagee  "became 
bound  to  pay  them  absolutely,  out  of  his 
own  means,  and  whether  his  security 
proved  ample  or  insufTicienL  He  held 
no  part  of  the  property  in  trust  for  the 
debtor,  but  solely  as  mortgagee,  entitled 
to  its  proceeds  till  his  debt  was  paid, 
and  then  bound  to  restore  any  surplus 
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1,  to  the  mortgagor,  or  tfaoie 
daiming  under  him.  Such  pitmsioa 
never  hinders  creditors,  for  thej  may 
pay  the  mortgage  and  take  the  property, 
or  lasten  on  the  surplus  :*'  FlNCH,  J., 
BrawH  V.  GutkrU  (1888),  I  ID  N.  Y. 

442. 

The  last  cited  case  is  worthy  of  note, 
still  further,  because  the  opinion  ex- 
pressly affirms  Bracketi  v.  Harvey 
(1883),  91  N.  Y.  314,  where  the  mort- 
gagor was  allowed  to  remain  in  posses- 
sion and  sell  the  mortgaged  goo«ls :  the 
proceeds  were  applied  to  the  reduction 
of  the  mortgage  debt,  and  thb  removed 
any  question  of  shielding  the  debtor. 
The  decision  was  expressly  put  upon 
the  doctrine  of  Rt^imon  v.  EUicit 
(1874),  22  Wall.  (89  U.  S.)  513,  5^3. 
and  in  affirmance  of  Ford  v.  Williams 
(1862),  24  N.  Y.  359;  Conkling  ▼. 
Shelly  (1863),  28  Id.  360;  Miller  v. 
Lockwood  {\^^^  32  Id.  293;  Frost  v, 
fKirr^(l87o)),42  Id.204;  SotUhard 
▼.  Benner  (1878),  72  Id.  424. 

Hence,  in  Fuller  Electrical  Co,  v. 
Lewis  (decided  March  2,  1886,  mem. 
in  loi  N.  V.  674,  and  reported  in  full 
in  5  North  East.  Repr.  437,  and  2  Cent. 
Repr.  481),  Danforth,  J.,  said :  <*  It 
is  entirely  well  settled  that  a  debtor  may 
pay  one  creditor  in  preference  to  another, 
and,  unless  there  is  an  intent,  at  the 
same  time,  to  hinder,  delay,  or  defraud 
other  creditors,  the  one  so  favored  may 
retain  the  fruits  of  that  preference 
against  their  claims." 

Further  note  should  be  made  that  an 
assignment  is  allowed  when  it  conveys 
a  part  only  of  the  assignor's  property, 
for  the  benefit  of  selected  creditors: 
JCnapp  V.  McGffwan  (1884),  96  N.  Y. 
75,  85 ;  though  an  insolvent  must  not 
thereby  leave  his  unsecured  creditors 
unprovided  for,  for  no  one,  not  even  a 
solvent  deUor,  can  so  assign  his  prop- 
erty, wKh  a  provision  for  the  return  of 
the  surplus  to  hlm-tclf  (which  is  the 
bubstnnce  of  an  as-i..'nmeni),as  to  leave 


no  proviskm  for  the  pi^rment  of  iH  hit- 
debu:  /</.  85. 

Under  these  statutes,  the  courts  of 
New  York  enquire  also  whether  the 
assignment  b  made  for  a  fraudulent 
purpose ;    '*  the    provision    of    Uw, 
[Rev.  Stat  ed.  1888,  Title  3,  chap.  vii» 
page    2592],    that    every  conveyance 
or  assignment,  made  with  intent  lo 
hinder,  delay  or  defraud  creditors,  is 
void,  is  still  in  full  force  and  operatioo,. 
notwithstanding  the  act  of  1858,  and 
the  various  acts  relating  to  voluntary 
assignments  for  the  benefit  of  credi- 
tors": Earle.].,  Loos  v.   Wilkinsm 
(1888),  1 10  N.  Y.  209.    So,  TalcUi  ▼. 
Hess  (1886),  4  N.  Y.  St   Repu  62; 
NaeiPitrkBrk  v.  Wkitmore  (1887),. 
X04  N.  Y.  297. 

The  Ohio  Revised  Statutes  (ed.  1884, 
pp.  1332-^),  provide^**!  6343.  All 
assignments  in  trust,  to  a  trustee  or 
trustees,  made  in  contemplation  of  in- 
solvency, with  the  intent  to  prefer  one 
or  more  creditors,  shall  inure  to  the 
equal  benefit  of  all  creditors,  in  proper* 
tion  to  the  amount  of  their  respective 
claims,  and  the  trusts  arising  under  the 
same  shall  be  administered  in  con- 
formity with  the  provisions  of  this 
chapter." 

"  {  ^344*  ^^  transfers,  conveyances, 
or  assignments,  made  by  a  debtor  or 
procured  by  him  to  be  made,  with  in- 
tent to  hinder,  delay  or  defraud  credi- 
tors, shall  be  declared  void,  at  the  suit 
of  any  creditor  ;♦♦•." 

«  (  3156-  Every  sale,  assignment,  or 
transfer  of  any  of  the  property  or  effects 
of  the  [limited]  partnen»hip,  made  by  il 
when  insolvent,  or  in  contemplation  (xf 
insolvency,  or  after,  or  in  contemplaUoo 
of  the  insolvency  of  a  partner,  with  the 
intent  of  giving  a  preference  to  a  cred- 
itor of  the  partnership  or  insolvent  part- 
ner, over  other  creditors  of  the  panner- 
ship,  and  every  judgment  confessed, 
lien  created,  or  security  given  by  the 


WHITE,  tt  al.,  V.  COTZHAUSEN. 


379 


putnenhipy  under  like  circninstaiiccs, 
•nd  with  the  like  intent,  shall  he  void 
as  against  the  creditors  of  the  partner- 
ship." 

The  Supreme  Couit  has  veiy  recentlj 
decided  the  case  of  Rome^  trustee^  ▼. 
The  Merchant's  National  Bank^  June 
18, 1889,  holdii^  that  a  corporation  for 
proBtf  organized  under  the  laws  of  thb 
State,  cannot,  after  it  has  become  insol- 
Tcnt  and  ceased  to  prosecute  the  objects 
far  which  it  was  incorporated,  create 
preference  among  its  creditors,  by  giv- 
ing mongages  to  secure  antecedent 
debts.  The  preference  falls  when  fol- 
lowed by  an  assignment,  unless  some 
other  consideration  be  given.  This  b 
in  accordance  with  a  decision  of  Jack- 
son, J.  in  the  U.  S.  Circ.  Ct.,  N.  Dist. 
Ohio  (Iron  City  National  Bank  v. 
FoUi^  1886,),  which  went  upon  the 
ground  that  the  assets  of  an  insolvent 
corporatMNi  were  a  trust  fund,  for  the 
dcditors. 

Whether  an  individual  debtor  or  a 
paitnership,  might  give  preferences  be- 
fore executing  an  assignment,  or  without 
so  doing,  is  uncertain,  and  a  deci»ion  in 
some  pending  case  is  thought  likely. 
In  the  meantime,  it  may  be  noted  that 
a  mortgage,  to  secure  a  bona  fide  in- 
debtedness to  his  wife,  may  be  executed 
by  an  insolvent  to  a  trustee :  Hitesman 
▼.  Z>iOT«f^/  (18S3),  40  Ohio  287.  The 
mortgagee,  being  a  trustee  in  this  case, 
^  not  convert  the  mortgage  into  an 
assignment,  solely  because  the  wife 
could  not,  at  law,  be  made  the  mortgagee, 
and,  in  equity,  would  require  judicial 
aid.  The  case  does  proceed  upon  the 
ground  that  a  mortgage  may  be  made 
to  any  bona  fide  creditor,  but  does  not 
touch  the  point  of  the  amount  of  prop- 
perty  mortgaged.  A  year  later  (1884), 
a  mortgage  valid  against  the  mortgagor, 
hot  not  against  his  creditors,  was  held 
not  to  be  made  a  preferred  lien,  by  ex- 
pressly excepting  it  from  the  operation 
of  the  assignment  subsequently  made : 


BUmdy  v.  Benedict  (1884),  4a  Ohm 
295, 298.  The  intention  of  the  assignor 
was  disregarded.  Earlier  still,  while 
deciding  that  an  assignment  did  not 
hinder,  delay  or  defraud  creditors,  al- 
thou;;h  it  did  prevent  one  creditor  from 
obtaining  preference  by  judgment,  or 
other  adverse  process,  Bartley,  J., 
expressed  the  very  principle  upon  which 
the  Supreme  Court  of  the  United  States 
proceeded,  in  the  principal  case :  **  When 
a  man  finds  himself  in  failing  circum- 
stances, and  unable  to  pay  all  his  debts, 
he  can  do  no  act  more  just  and  equitable, 
[sic]  than  to  surrender  and  assign  his- 
property,  in  trust,  for  the  benefit  of  all 
his  creditors : "  Hoffman  it  al.  v.  Mack- 
all  et  aL  (1855),  5  Ohio  124,  133. 

It  is  to  be  hoped  that  the  Supreme 
Court  will  apply  this  honest  principle  to 
all  cases  of  attempted  preferences,  and 
not  stop  at  corporations. 

Texas  provides.  Rev.  Civil  Code» 
1888,  page  65,—"  Art.  65  i.,  All  prop- 
erty conveyed  or  transferred  by  the  as- 
signor, previous  to  and  in  contemplation 
of  the  assignment,  with  the  intent  or 
design  to  defeat,  delay  or  defraud  cred- 
itors, or  to  give  preference  to  one  cred- 
itor over  another,  shall  pass  to  the 
assignee  by  the  assignment,  notwith- 
standing such  transfer;  and  the  assignee, 
or  in  case  of  his  neglect  or  refusal,  any 
creditor  or  creditors  may  in  his  name, 
upon  securing  such  assignee  against  cost 
or  liability,  sue  for,  recover,  collect  and 
cause  the  same  to  be  applied  for  the 
benefit  of  creditors  as  other  property 
belonging  to  the  debtor's  estate  in  the 
hands  of  the  assignee ;  but  if  it  shall 
appear  in  such  action,  that  the  pur- 
chaser of  any  such  property  bought  the 
same  of  the  assignor  in  good  faith,  and 
for  a  valuable  consideration,  and  with- 
out any  reason  to  believe  that  the  debtor 
was  conveying  or  transferring  the  same, 
with  the  intent  or  design  aforesaid,  such 
purchaser  shall  be  held  to  have  ac- 
quired, as  against  the  assignee  and  cred 
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iton  aforesaid,  a  good  and  valid  title  to 
such  property.*' 

Under  this  statnte,  a  mortgage  is 
held  to  l)e  val.d  when  executed  by 
an  insolvent*  who  intended  to  make 
a  voluntary  assignment  thereafter,  if 
he  could  not  effect  a  compromise 
wiih  his  other  creditors :  the  words 
"  bought "  and  "  purchaser  "  receive  an 
enlarged  lej^al  sense,  and  the  mort- 
gagee or  vendee  in  good  faith  acquire  a 
good  title  to  the  property:  Simwons 
Hitrdw.tre  Co,  v.  Ktmfman^  S.  Ct. 
April  24,  1S88.  And,  in  case  of  a 
mortga;'e,  tlie  value  of  the  property  is 
immaterial ;  the  mortgages  only  have  a 
lien  and  the  excess  is  not  placed  be- 
yond the  reach  of  creditors :  I  J,  These 
cases  confirm  the  earlier  decisions  of 
Jaeksm  v.  Ilarby  (1886),  65  Texai 
710.  715  (S.  C.  1888,  70  Id.  410); 
BaUwln  v.  Peet  (l859)»  23  Id.  70S9 


7I7»  718;  Watterman  v.  Sirberkerg 
(1886),  67  Id.  too;  Scoit^.  McDaniei 
(1887),  Id.  315. 

Payment  in  piopcily  may  be  made  by 
an  insolvent,  but  the  creditor  must  not 
receive  more  property  than  enough  to 
pay  himself,  and  must  not  intend  to  do 
more  than  collect  his  debt:  Oppcn- 
keimer^.  Halfe  Bro,  (1887),  68  Texas 
409,  412;  Smith  V.  IVhitfi^U  {i9»t\ 
67  Id.  124;  EihtMrds\,Diiksom  (1886), 
66  Id.  613.  This  was  attempted  in  the 
principal  case  and  the  Texas  case 
should  be  considered  in  the  light  of  the 
last  clause  of  the  Texas  statnte. 

Washington  Territory  baa  an  insol- 
vent law,  which  concludes  (Code,  ed. 
l88l,p.  349)  :  ^  \  2052.  No  assignment 
of  any  insolvent  debtor,  otherwise  than 
is  provided  in  tl.is  chapter,  ahall  be 
legal,  or  binding  upon  creditors.*' 

John  B.  Uhll 
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AcoDENT  Insurance. 

External  and  xnsible  signs^  in  a  policy  excepting  "any  bodily 
injury  of  whic  h  there  be  no  external  and  visible  signs  upon  the  body 
of  the  injured,"  apply  only  to  bodily  injuries  not  resulting  in  death. 
Fauly.  Travelers*  Ins,  Co,^  Cl.  App.  N.  Y.,  March  5,  1889. 

Inhaling  of  gas ^  when  excepted  in  a  policy,  does  not  apply  to 
accidental  death,  caused  by  breathings  while  asleep,  the  atmosphere 
of  a  room  filled  with  illuminating  gas.     ///. 

Attorney- AT  Law. 

Testimony t  in  an  action  by  a  c  red! tor  to  set  aside  a  deed  a^  fraud- 
ulent, that,  before  the  execution  of  the  deed,  the  debtor  consulted 
an  attorney  professionally  and  requested  him  to  draw  a  deed  of  the 
property,  saying  that  he  did  not  want  the  title  in  his  own  name, 
because  of  his  creditors,  and  ihat  the  deed  and  receipt  for  the  con- 
sideration were  drawn,  but  never  executed,  cannot  be  gi^eii  by  the 
attorney,  being  confidential  communications  between  attorney  and 
client.      Watson  v.  Youngs  S.  Ct.  S.  C,  Feb.  13,  1S89. 

Bailment. 

Slight  care  only  is  required  on  the  ]Kirt  of  a  bailee,  where  the  bail* 
ment  is  for  the  benefit  of  the  bailor ;  such  bailment  must  l>e  founded 
on  express  contract,  and  requires  the  assent  of  ihe  bailee  to  make 
him  responsible,  and  he  then  can  be  held  liable  only  for  fraud  or 
gross  negligence.  Heatherington  v.  Richter^  S.  Ct.  App.  W.  Va., 
Dec.  14,  1888. 

Bills  and  Notes. 

Collateral  pledge  of  note  constitutes  between  the  indorser  and 
indorsee  the  relation  of  pledgeor  and  pledgee,  and,  if  such  collat- 
eral pa[)er  matures  before  the  principal  debt,  the  duty  and  obligation 
of  the  pledgee  in  the  collection  thereof  is  performed  by  ti.e  exerc  ise 
of  reasonable  and  ordinary  care  and  diligence;  if  the  note  is  made 
payable  at  a  particular  bank,  it  is  tl.e  duty  of  the  pledgee  to  lodge 
it  with  surh  bank  for  collection.  Mt.  Vernon  Bridge  Co.  v.  Knox 
Co.  Sav.  Bankf  S.  Ct.  Ohio,  Jan.  29,  1889. 

CORFORATIOXS. 

Agreement  among  stockholders ^yiYiosQ  subscription  to  the  capital 
stock  has  never  been  made  publ  c,  entered  into  in  good  faith  and 
befjre  the  corporation  has  incurred  debts,  whereby,  instead  of  issu- 
ing stock  to  the  amount  of  the  original  subscriptions,  each  sub- 
scriber is  given  full  paid-up  stock  to  the  amount  that  he  hasa(  tually 
paid  on  his  subscription,  is  valid,  as  against  creditors,  and  they 
cannot  enforce  the  original  subscriptions,  except  as  to  the  deficiency 
between  the  amount  of  paid-up  stock  so  issued,  and  the  minimum 
allowed  by  the  charter  for  the  transaction  of  business.  Hilly. 
Silvey^  S.  Ct.  Ga.,  Feb.  i,  1889. 
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Criminal  Law. 

After  commencement  oftriai  for  a  misdemeanor,  the  court  decided 
to  try  the  prisoner  upon  another  complaint,  and  discharged  him; 
this  action  barred  another  trial  for  the  same  offence.  CammonweaWi 
V.  Hart^  S.  Jud.  Ct.  Mass.,  March  i,  1889. 

Deed. 

Alteration  of  deed  by  grantee,  before  registration,  by  erasing  his 
own  name,  wherever  it  occurs,  and  inserting  that  of  his  wife,  without 
the  knowledge  of  the  grantor,  renders  the  deed  inoperative,  and 
the  title  remains  in  the  grantor.  Respess  v.  Jones^  S.  Ct.  N.  C, 
Feb.  18,  1889. 

Ancient  deed  may  be  challenged  on  the  ground  of  forgery.  Parker 
V.  Waycross  &*  F,  R.  R  Co.,  S.  Ct.  Ga.,  Feb.  20,  1889. 

Domicile. 

Alleged  lunatic,  pending  proceedings  for  the  appointment  of  a 
guardian,  can,  if  mentally  capable,  change  his  domicile  to  another 
State,  though  the  guardianship  resulting  from  the  proceedings  con- 
tinues until  his  death,  and  the  courts  of  the  new  domicile  have 
original  probate  jurisdiction  of  his  estate.  Talbot  v.  Chamberlain, 
S.  Jud.  Ct.  Mass.,  March  11,  1889. 

Donatio  Causa  Mortis. 

Delivery,  either  of  the  articles  given  or  of  the  means  of  obtaining 
them,  is  essential  to  the  validity  of  a  gift,  and  it  makes  no  difference 
that,  subsequently  to  the  time  of  the  alleged  gift,  the  donor  declared 
to  a  third  party  that  he  had  given  the  articles  in  question  to  the 
claimant,  nor  that  his  administrator  acknowledged  that  such  gift  had 
been  made.     Yancey  s.  Field,  S.  Ct.  App.  Va.,  Feb.  14,  1889. 

Fire  Insurance. 

Agent,  authorized  to  procure  policies  of  insurance  and  forward 
applications  for  acceptance  to  the  company,  must  be  deemed  the 
agent  of  the  company  in  all  that  he  does  in  preparing  the  applica- 
tion, and  in  any  representation  he  may  make  as  to  the  character  or 
effect  of  the  statements  therein  contained;  this  rule  is  not  changed 
by  a  stipulation  in  the  policy  subsequently  issued,  that  the  acts  of 
such  agent  in  making  out  the  application  shall  be  deemed  the  acts 
of  the  assured.  Deitz  v.  Providence -Washington  Ins.  Co,,  S.  Ct. 
App.  W.  Va.,  Dec.  14,  1888. 

Jurisdiction. 

Injunction  will  not  be  granted  by  a  Massachusetts  court  to  enjoin 
a  citizen  of  that  State  from  prosecuting  a  suit  in  a  State  court  of 
South  Carolina  to  foreclose  a  mortgage^of  land  situated  in  the  latter 
State,  by  reason  of  the  fact  that  the  Supreme  Court  of  South  Caro- 
lina, as  indicated  by  previous  rulings  in  the  case,  entertains  views 
of  the  law  governing  the  rights  of  the  parties,  which  differ  from 
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those  held  by  the  Supreme  Court  of  the  United  States,  as  indicated 
by  its  previous  rulings  in  the  case.  Carson  v.  Dunham,  S.  Jud.  Ct. 
Mass.,  March  5,  1889. 

Life  Insurance. 

IVi/e  and  Children  of  the  insured  were  the  beneficiaries  of  a  life 
policy,  which,  after  the  death  of  his  wife,  the  insured  surrendered, 
taking  in  its  place  another  policy  payable  in  the  same  manner  ;  he 
never  married  again  and  but  one  child  survived  him ;  the  fund  aris- 
ing from  the  policy  was  not  liable  for  the  debts  of  the  insured,  and 
was  payable  to  the  surviving  child  and  the  administrator  of  the  de- 
ceased one,  the  provision  for  the  wife  being  a  nullity.  Hooker  v. 
Sugg,  S.  Ct.  N.  C,  Feb.  26,  1889. 

Limitation. 

Stock  Subscriptions  are  not  subject  to  the  running  of  the  statute, 
until  called  in,  and  where  a  corporation  assigns  for  the  benefit  of 
creditors,  the  statute  does  not  begin  to  run  against  the  stockholders' 
liability,  until  the  court  of  c  hancery  makes  a  call.  Gienn  v.  Haw- 
ard,  S.  Ct.  Ga.,  Jan.  28,  1S89. 

Mortgage. 

Proceeds  of  foreclosure  sale  under  a  mortgage,  given  to  secure  two 
notes  of  the  mortgagor,  with  different  sureties,  should  be  applied  to 
the  payment  of  both  notes /r<7  rata;  the  right  of  a  creditor  to  apply 
a  payment  made  by  his  debtor  applies  only  to  voluntary  payments 
and  not  to  money  received  from  a  judicial  sale.  Orleans  Co,  Nat, 
Bank  V.  Moore f  Ct.  App.  N.  Y.,  March  5,  1889. 

Partnership. 

Sealed  instrument,  executed  in  the  firm  name  by  one  partner  only, 
does  not  bind  the  firm,  though  executed  in  a  State  where,  by  statute, 
specialties  are  negotiable  by  indorsement.  Huil\.  Young,  S.  Ct.  S. 
C,  Feb.  9,  1889. 

Railroads. 

Depot  grounds  are  under  the  same  complete  and  exclusive  domin- 
ion of  a  railroad  corporation  as  that  which  is  exercised  by  every  in- 
dividual over  his  own  property ;  the  corporation  may  exclude  or 
admit  whom  it  pleases,  when  they  come  to  transact  their  own  pri- 
vate btisiness  with  passengers  or  other  third  persons ;  and  this  rule 
applies  to  persons  selling  lunches  or  soliciting  orders  from  passen- 
gers for  the  sale  of  lunches,  no  matter  how  long  such  privilege  may 
have  been  enjoyed,  without  objection  by  the  corporation.  Fluker 
V.  Georgia  R,  R,  &*  Banking  Co,,  S.  Ct.  Ga.,  Jan.  21,  1889. 

Recovery  for  fire,  alleged  to  have  been  started  by  a  locomotive, 
cannot  be  had,  where  experts  testify  that  the  locomotive  was  new, 
of  the  best  make  and  with  the  best  appliances,  and  that  the  spark- 
arrester  was  the  best  in  use  and  in  perfect  order ;  and  other  wit- 
nesses testify  that  the  fire  did  not  start  on  the  railroad  company's 
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right  of  way  and  that  there  were  no  combustible  substances  thereon ; 
the  claimant's  wituesses*  who  saw  the  fire,  did  not  contradict  these 
witnesses,  and  two  of  them  testified  that  the  fire  started  on  adjoin- 
ing land,  in  a  cluster  of  bushes.  Bernard  v.  Richmond  F,  &•  P.  i?. 
R,  Co,^  S.  Ct.  App.  Va.,  Feb.  21,  1889. 

Ticket  offirm^  given  by  a  railroad  company  under  a  contract,  the 
consideration  of  which  was  '<  a  ticket,  entitling  either  one  of  said 
firm,  but  only  one  on  any  train,  to  occupy  one  scat,  and  travel  on 
the  passenger  trains  of  said  railroad  company,*'  mut  be  presented 
whenever  any  one  of  the  firm  takes  pas^a^e  on  a  train  of  the  com- 
pany. Km^/y,  Richmond  F,  b*  P.  R^  R.  Co.,  S.  Ct.  App.  Va., 
Feb.  21,  1889. 

Usury. 

Stipulation  for  interest  on  semi  annual  payments  of  interest  on  a 
promissory  note,  if  not  paid  when  due,  dots  not  render  the  contract 
usurious.     Taylor  v.  Hiestand^  S.  Ct.  Ohio,  Feb.  26,  1889. 

Wills. 

Testamentary  capacity  is  not  shown,  where  the  alleged  will  vas 
made  five  days  before  testator's  death,  while  he  was  very  ill,  leing 
sometimes  unconscious ;  the  dispositions  were  unjust  and  unnatural, 
some  of  his  children — an  infant  among  them — being  unprovided 
for,  and  his  wife  being  given  a  pittance  only ;  the  draughtsman, 
who  was  named  as  executor  and  was  the  proix>nent,  though  living 
near  the  testator,  was  not  respected  by  him,  uhile  in  health;  the 
proponent  testified  that  he  wrote  the  will  according  to  testator's  di- 
rection, previously  received,  and  took  it  with  the  subscribing  wit- 
nesses, one  of  whom  he  himself  suggested,  to  testator's  hjiise ;  upon 
going  to  testator,  proponent  thought  him  dying,  but  afterwards  ais- 
covered  that  he  was  ableep ;  when  he  awakened  the  others  went  gut, 
whereupon  proponent  read  the  will  to  him  loudly,  a>king  at  theencl 
of  each  clause  if  it  wa^  right,  to  which  he  assented;  the  witnesses 
were  then  brought  in,  and  testator,  in  answer  to  a  question  from 
proponent,  ^aid  that  it  was  his  will,  and  he  desired  the  witnesses  to 
sign  it,  whereupon  proponent  raised  him  up,  and  one  of  the  wit- 
nesses guided  hisha'*d  and  assisted  him  in  signing;  after  tie  wit- 
nesses had  signed,  testator  requested  proponent  to  keep  the  will ; 
the  witnesses  testified  that  they  heafd  the  reading  of  the  will  in  part, 
and  the  questions  of  proponent,  but  not  testator's  answers;  while 
in  the  r  om  testator  did  not  speak  to  them,  nor  recognize  them; 
when  asked  if  it  was  his  will,  h^  only  nodded,  and  spoke  but  once, 
which  was  to  ask  for  water;  neither  proponent  nor  the  witne&ses 
were  related  to  the  testati  r  or  bis  family.  Tucker  v.  Sandtt^e^  S. 
Ct.  App.  Va.,  Dec.  13,  1888. 

James  C.  Sellbbs. 
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STATUTORY  LIABILITY  FOR  CAUSING  DEATH. 

The  question  regarding  the  right  to  maintain  an  action,  in- 
dependently of  statute,  for  damages,  for  causing  the  death  of 
a  person,  may  be  considered  as  finally  set  at  rest,  since  the 
decisions  of  the  United  States  Supreme  Court  in  Insurance 
Company  v.  Brame  (1877),  95  U.  S.  754,  holding,  in  accordance 
with  the  English  decisions  and  the  almost  uniform  decisions  of 
our  own  courts,  that  such  an  action  is  not  maintainable  at  law, 
and  in  the  case  of  The  Harrisburg  {\^%6\  1 19  U.  S.  199,  hold- 
ing the  rule  to  be  the  same  in  admiralty.  We  may  reasonably 
expect  that  that  question  will  not  be  much  mooted  hereafter. 
But  in  place  of  it,  Lord  Campbells  Act,  and  our  various  State 
statutes  modeled  upon  it,  which  have  been  designed  to  supply 
the  defect  of  the  common  law,  have  raised  not  one,  but  many 
difficult  questions,  which  seem  Ukely  to  prove  an  inexhaustible 
source  of  litigation. 

The  principal  questions  raised,  and  those  which  alone  we 
propose  to  inquire  about,  involve,  if  they  are  not  always  con- 
sidered to  turn  upon,  the  nature  of  the  right  conferred,  or 
intended  to  be  conferred,by  the  Act.  Does  it  give  an  entirely 
new  right  of  action,  or  merely  provide  for  the  survival  of  the 
right  of  action  for  injury  to  the  person,  which  at  common  law 
does  not  survive? 

Blake  V.  Midland  Ry  Co,,  18  Q.  B.  93,  a  leading  English 

case  decided  in  1852,  involved  the  question  of  the  measure  of 

damages  under  the  Act,  and  it  was  held  (the  action  being  by  an 
Vol.  XXXVII.— 25  385 
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administratrix,  who  was  also  the  widow  of  the  deceased),  that 
the  jury  should  not  be  allowed  to  take  into  consideration  the 
mental  suflerings  or  bereavement  of  the  plaintiff  for  the  loss  of 
her  husband,  but  must  give  compensation  for  pecuniary  loss 
only.     Mr.  Justice  Coleridge  said  therein : 

The  title  of  this  Act  may  be  sone  guide  to  ite  meaning;  and  it  is  "  An  Act  for 
compensating  the  families  of  persons  killed/*  not  for  solacing  their  wovnded  feel- 
ings. Reliance  was  placed  upon  the  first  section,  which  states  in  what  eases  the 
newly-given  action  may  be  maintained,  iilthough  death  has  ensued ;  the  aigument 
being  that  the  party  injured,  if  he  had  recovered,  would  have  been  entitled  to  a  sola- 
tium, and  therefore  so  shall  his  representatives  on  his  death.  But  it  will  be  evident 
that  this  Act  does  not  transfer  this  right  of  action  to  his  representative,  but  gives  to 
the  representative  a  totally  new  right  of  action,  on  different  principles.  Section  Two 
enacts  that  **  in  every  such  action,  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death,  to  the  parties  respect- 
ively for  whom  and  for  whose  benefit  such  action  shall  be  brought^*'  The  measure 
of  damage  is  not  the  loss  or  suffering  of  the  deceased,  but  the  injury  resulting 
from  his  death  to  his  family. 

In  FrankHn  v.  Southeastern  R*y  Co,  (1858),  3  H.  &  N.  211,  and  in  Datim  ▼. 
Same  (1858),  4  C.  B.  (N.  S.)  296,  suits  were  maintained  on  account  of  the  death 
of  sons,  for  the  benefit  of  parents,  and  damages  allowed  to  be  assessed  on  the 
basis  of  reasonable  expectation  on  the  part  of  the  latter,  of  pecuniary  benefit  to  be 
derived  from  the  continuance  of  their  sons*  lives ;  but  in  the  latter  case  the  ex- 
penses of  funeral  and  mourning  were  disallowed,  Mr.  Justice  Willes  sajring,  that 
'*  the  subject  matter  of  the  statute  is  compensation  for  injury  by  reason  of  the 
relative  noi  being  alive.*' 

It  has  been  held,  too,  in  England,  that  some  actual  damage 
must  be  shown,  or  the  action  cannot  be  maintained ;  that  the 
recovery  of  nominal  damages  is  not  permissible :  Duckworth 
V.  Johnson  (1859).  4  H.  &  N.  653 ;  Boulter  v.  Webster  (1865), 
13  W.  R.  289 ;  s.  c,  1 1  L.  T.  (N.  S.)  598. 

In  Pym  v.  Great  Northern  Ry  Co,  (1862),  2  B.  &  S.  759; 
affirmed  in  the  Exchequer  Chamber  ( 1 863),  4  B.  &  S.  396,  it 
was  held  that  damages  were  recoverable  on  account  of  a  change 
in  the  mode  of  distribution  of  property  among  the  members  of 
a  family,  produced  by  the  death  complained  of,  although  no 
pecuniary  loss  to  the  iamily,  in  the  aggregate,  would  result 
CocKBURN,  C.  J.,  said,  in  his  opinion  in  the  lower  court: 

It  was  contended  that,  inasmuch  as  if  death  had  not  ensued  from  the  effects  of 
the  accident,  the  deceased  could  have  had  no  right  of  action  against  the  company, 
in  respect  of  a  pecuniary  loss  arising  only  on  his  death,  this  action  could  not  be 
maintained  by  his  representative,  inasmuch  as  the  r^ht  of  action  is  given  only 
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where  the  deceised  could  huve  mftiDtiined  an  Mtioii,  if  dealh  had  not  enancd. 
We  were  at  first  struck  by  this  argument,  but  on  consideralion  we  are  of  opinion 
that  the  coodttioo  that  the  action  conld  have  been  maintained  by  the  deceased,  if 
death  had  not  ensued,  has  reference  not  lo  the  nature  of  the  loss  or  injury  sus- 
tained, but  to  the  circumstances  under  which  the  bodily  injury  arose,  and  the 
nature  of  the  wrongful  act,  neglect  or  default  complained  of.  Thus,  if  the  deceased 
had,  by  hb  own  negligence,  materially  contributed  to  the  accident  whereby  he  lost 
his  Ufe,  as  he,  if  still  living,  could  not  have  an  action  in  respect  of  any  bodily  injury, 
notwithstanding  there  might  have  been  negligence  on  the  port  of  the  defendants, 
the  present  action  could  not  have  been  supported.  But  supposing  the  circum- 
stances of  the  negligence  to  have  been  such  that,  if  death  had  not  ensued,  the  de- 
ceased might  have  brought  his  action  in  respect  of  any  injury  arising  to  him  from 
it,  we  are  of  opinion  that  his  representative  may  maintain  an  action  in  respect  of  an 
injury  arising  from  a  pecuniary  loss  occasioned  by  the  death,  although  that  pecu- 
niary loss  would  not  have  resulted  from  the  accident  to  the  deceased,  had  he  lived. 

Although  the  statute,  and  these  decisions  applying  it,  make 
•the  injury  resulting  to  third  parties  from  the  death,  the  sole 
ground  of  recovery;  excluding  from  the  computation  of  dam- 
ages the  loss  or  suffering  of  the  deceased ;  and  notwithstanding 
the  language  of  the  court  in  Blake  v.  Midland  Railivay  Com* 
pany  (1852),  18  Q.  B.  93,  to  the  effect  that  the  Act  does  not 
transfer  the  decedent's  right  of  action  to  his  representative,  but 
gives  a  totally  new  right  of  action ;  the  Court  of  Queen's  Bench 
(in  which  also  the  latter  case  arose),  held  in  Ready.  Great 
Eastern  Ry  Co,  (1868),  L.  R.  3  Q.  B.  555,  that  a  settlement 
made  by  the  decedent  in  his  lifetime,  with  the  company  respon- 
sible for  the  injury,  was  a  bar  to  an  action  under  the  statute, 
after  his  death.  None  of  the  judges  constituting  the  court 
when  Blake  v.  Midland  Ry  Co,^  supra^  was  decided,  were  on 
the  bench  at  this  time.  The  language  of  Justices  Blackburn 
and  Lush,  who  alone  delivered  opinions,  indicates  quite  a  dif- 
ferent theory  of  the  statute,  from  that  advanced  in  the  cases 
heretofore  cited,  and  deserves  attention.  Said  Mr.  Justice 
Blackburn  : 

Before  that  statute,  the  person  who  received  a  personal  injury  and  survived  its 
consequences,  could  being  an  action  and  recover  damages  for  the  injury,  but,  if  he 
died  fiom  its  effects,  then  no  action  could  be  brought.  To  meet  this  state  of  the 
law,  the  9  &  10  Vict.  c.  73,  was  passed,  and  whenever  the  death  of  a  person  is 
caused  by  a  wrongful  act,  and  the  act  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action,  and  recover  damages  in 
respect  thereof,  then,  and  in  every  $uch  ca^^e,  the  person  who  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages  notwith- 
standing the  death  of  the  party  injured.    Here,  taking  the  plea  to  be  true,  the 
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purtj  injured  could  not  muntain  mi  adson  in  i«pect  thereof,  beouue  he  had 
ilready  received  setisfaction.  Then  comes  section  two,  which  recnleles  the  anoant 
of  damages  and  provides  for  its  apportionment  in  a  manner  different  to  that  which 
woald  have  been  awarded  to  a  man  in  his  lifetime.  This  section  maj  provide  a 
new  principle  as  to  the  assessment  of  damages,  but  it  does  not  give  any  new  fight 
of  action.  Mr.  Gm/</ was  driven  to  argue  that  the  executor  could  bring  a  finesh 
action,  even  if  the  deceased  had  recovered  damages  in  an  action;  but  to 
hold  this  would  be  to  strain  the  words  of  the  section.  The  intention  of  the  enact- 
ment was,  that  the  death  of  the  person  injured  should  not  free  the  wrong-doer  from 
an  action,  and  in  those  cases  where  the  person  injured  could  maintain  an  action 
his  personal  representative  might  sue. 

Mr.  Justice  Lush  said : 

The  intention  of  the  statute  u  not  to  make  the  wrong-doer  pay  damages  twice 
for  the  same  wrongful  act,  but  to  enable  the  representatives  of  the  person  injured, 
to  recover  in  a  case  where  the  mMMimta£tw persamUis  m^ritmr  cmmpertmu^  would 
have  applied.  It  only  points  to  a  case  where  the  party  injured  has  not  received 
compensation  against  the  wrong-doer.  It  is  true,  section  two  provides  a  different 
mode  of  assessing  damages,  but  that  does  not  give  a  fresh  cause  of  action. 

Burnett  v.  Lucas  (1872),  Irish  Rep.  6  C  L.  247,  was  an  ac- 
tion by  a  widow,  as  administratrix  of  her  husband,  to  recover 
for  damage  to  personal  property  of  the  intestate,  caused  by  the 
explosion  of  a  boiler  supplied  by  the  defendants.  The  intes- 
tate  had  himself  been  killed  by  the  explosion  and  the  plaintiflT 
had,  in  a  former  action,  recovered  for  his  death.  It  was  held 
by  the  majority  of  the  court  of  the  Irish  exchequer  chamber 
that  such  recovery  was  no  bar  to  this  action,  on  the  ground 
•that  the  statute  gives  a  new  right  of  action,  as  decided  in  Blake 
v.  Midland  Ry  CV.  ( 1 85 2),  1 8  Q.  B.  93,  and  Pym  v.  Great  North- 
ern Ry  Co,  (1862),  2  B.  &  S.  759,  although  it  may  be,  as  held 
in  Read  v.  Great  Eastern  Ry  Co.  (1868),  L.  R.  3  Q.  B.  555, 
that  two  actions  cannot  be  brought  for  the  same  injury  to  the 
person. 

Fitzgerald,  B.,  dissented,  holding  that  damages  could  not, 
by  reason  of  the  statute,  be  twice  recovered  in  respect  to  the 
same  wrongful  act,  relying  on  the  last  named  case;  and  saying, 
with  regard  to  the  statement,  that  the  Act  gives  a  totally  new 
right  of  action,  that,  while  that  is  true  in  a  sense,  *'  this  new 
right  is  given  by  preserving  the  cause  of  action  which  was  in 
the  deceased,  so  as  to  be  available,  notwithstanding  the  death." 

Notwithstanding  the  well  settled  principle  of  the  common 
law,  that  an  action  for  tort  to  the  person  dies  with  the  person 
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and  will  not  survive  to  the  representatives  of  the  injured  party, 
it  was  held  in  1875,  in  Bradshaw  v.  Lancashire  &  Yorkshire 
Ry  Co,  (1875),  L.  R.  10  C  P.  189,  that  the  right  of  action  for 
pecuniary  injury,  consequent  upon  injury  to  the  person,  that 
is,  the  expense  of  medical  aid  and  the  injury  to  the  person's 
business  resulting  from  his  being  disabled  from  attending  to  it, 
will  survive ;  the  latter  being  regarded  as  separable  from  the 
personal  injury,  that  is,  the  bodily  pain  and  suflering.  It  was  also 
held  that  this  principle  was  not  affected  by  Lord  CampbeH's 
Act,  and  that  an  executrix  could  maintain  an  action  to  recover 
for  the  pecuniary  damage  resulting  to  her  testator  from  a  per- 
sonal injury,  or,  as  it  was  termed,  the  damage  to  his  personal 
estate,  notwithstanding  his  death  resulted  from  the  injur}%  The 
defendant  in  the  action  was  a  common  carrier,  on  whose  road 
the  testator  was  riding  as  a  passenger  when  the  injury  was  re- 
ceived, and  the  action  was  brought  in  contract. 
Said  Mr.  Justice  Grove  : 

Does  the  fiict  that  in  this  esse,  besides  the  injury  to  the  estate,  the  testator's 
death  has  likewise  resulted  from  the  breach  of  contract,  make  any  difference,  or 
does  the  fact  that  provision  has  been  made  in  such  cases  for  compensation  in  res- 
pect of  the  death  to  certain  relatiTcs,  by  Lord  Caropbell*s  Act,  take  away  any  right 
of  action  that  the  executrix  would  have  had  but  for  the  Act  ?  It  does  not  seem  to 
me  that  the  Act  has  that  effect,  either  expressly  or  by  necessary  implication.  The 
intention  of  the  Act  was  to  give  the  personal  representative  a  right  to  recover  com- 
pensation as  a  trustee  for  children  or  other  relatives  led  in  a  worse  pecuniary  posi- 
tion by  reason  of  the  injured  person's  death,  not  to  affect  any  existing  right  be- 
longing to  the  personal  estate  in  generaL  There  is  no  reason  why  the  statute 
should  interfere  with  any  right  of  action  an  executor  would  have  had  at  common 
law.  In  the  case  of  such  right  of  action,  he  sues  as  legal  owner  of  the  general 
personal  estate,  which  has  descended  to  him  m  course  of  law  ;  under  the  Act  he 
sues  as  trustee,  in  respect  of  a  different  right  altogether,  on  behalf  of  particular 
persons  designated  in  the  Act. 

The  following  year,  1876,  a  case  arose  in  the  Queen's  Bench 
{Leggott  v.  Great  Northern  Ry  Co,^  i  Q.  B.  Div.  599),  where 
an  administratrix  brought  an  action  like  that  in  Bradshaw 
v.  Lancashire  &  Yorkshire  Ry  Co,  (1875),  L.  R.  lo  C.  P.  189, 
after  a  prior  suit  and  recovery  under  Lord  Campbell's  Act. 
As  to  the  survival  of  the  right  of  action  for  pecuniary  loss  suf- 
fered by  the  intestate  in  his  life-time  as  a  result  of  the  personal 
injury,  the  judges  felt  bound  by  the  last  named  case,  though 
they  doubted  the  correctness  of  the  decision.   It  was  assumed. 
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apparently,  that  the  prior  suit  and  recovery  were  no  bar  to  the 
present  action  (though  whether  some  question  might  not  have 
been  made  on  that  point,  as  in  the  Bradshaw  case,  there  ap- 
pears to  have  been  no  prior  recovery),  and  it  was  claimed  by 
the  plaintiflf  that  the  finding  of  negligence,  etc,  on  the  part  of 
the  defendant  in  the  prior  suit,  estopped  it  to  deny  such  neg- 
ligence, etc.,  in  this  suit  The  plaintiflT's  contention  was  over- 
ruled, on  the  ground  that  the  two  actions  were  not  brought  by 
the  administratrix  in  the  same  right,  Mr.  Justice  Mellor 
saying : 

It  seems  that  though  nomimUly,  the  machinery  of  the  actkm  in  the  one  case  is . 
the  Mune  as  the  machrnery  in  the  other,  yet  the  actioa  in  which  the  Terdict  has 
been  recoTcred,  was  an  action  of  a  very  special  and  limited  description.  It  was 
an  action  given,  expressly  by  the  statute,  and  must  be  confined  within  tlie  limits  of 
the  statute.  It  was  to  provide  for  what  the  law  bad  not  before  provided  for, 
namely,  the  right  of  an  administrator  or  executor  to  sue  for  the  benefit  of  the 
lamily»  in  respect  of  the  death  of  the  deceased,  occasioned  by  the  negligence  of 
other  persons.  *  *  *  It  is  to  be  observed  that  the  executrix,  in  a  case  under 
the  Act,  does  not  sue  in  respect  of  anything  which  belonged  to  the  deceased,  but 
by  force  of  the  statute,  which  enacts  that  the  deceased's  death  is  to  be  made  the 
subject  of  an  action,  just  as  if  be  had  lived ; 

and  Mr.  Justice  Quain  saying : 

Lord  Campbell's  Act  enables  an  action  to  be  brought  in  a  case  where  it  could  not 
have  been  brought  before  that  Act,  namely,  when  the  man  has  suflered  a  personal 
injury,  and  dies  in  consequence.  After  his  death,  before  Lord  Campbell's  Act,  no 
such  action  could  have  been  maintained,  because  the  death  destroyed  iL  It  fell 
with  the  life  of  the  individual  injured.  Now  Lord  Campbell's  Act  gives  an  en- 
tirely new  action,  not  an  action  connected  with  the  estate  of  the  deceased  in  the 
slightest  degree,  and  the  damages  recoverable  in  it  would  be  no  part  of  the  estate 
of  the  deceased. 

As  to  the  correctness  or  incorrectness  of  the  holding  in  the 
Bradshaw  case,  as  to  the  survival  of  a  right  of  action  for  pecu- 
niary loss,  distinct  from  the  personal  injury,  we  need  not  con- 
cern ourselves ;  but,  independently  of  that  question,  the  Brad- 
shaw and  Leggott  cases  and  Bamett  v.  Lmcos  (i  872),  Irish  Rep. 
6  C.  L.  247,  have  an  important  bearing  on  the  question  as  to 
the  true  theory  of  Lord  Campbell's  Act  They  certainly  all 
£sivor  the  view  that  the  right  of  action  given  by  the  Act,  is  a 
new  right  and  not  merely  a  continuance  in  the  personal  repre- 
sentatives of  a  right  vested  in  the  decedent  in  his  lifetime. 

It  may  be  thought  that  the  statute  was  not  necessarily  in- 
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volved  in  Barmtt  v.  Lucas  (1872),  Irish  Rep.  6  C  L.  247,  as  a 
recovery  was  only  sought  therein  for  damage  done  to  personal 
property,  and  that  the  decision  must  have  been  the  same,  what- 
ever view  was  entertained  regarding  it ;  but  the  fact  that  one 
of  the  judges  who  diflered  from  the  others  in  his  views  regard- 
ing Lord  Campbell's  Act,  dissented  also  from  their  conclusions, 
perhaps  disposes  of  this  suggestion.  At  least,  it  shows  in  a 
pointed  manner,  that  the  question  which  we  are  investigating, 
was  supposed  to  be  necessarily  involved,  and  gives  correspond- 
ing weight  to  the  decision  of  the  majority  of  the  Court,  who 
would  naturally  have  taken  narrower  ground,  and  so  have 
avoided  the  troublesome  question  on  which  the  dissenting 
members  differed  from  them,  if  it  had  been,  in  their  view,  pos- 
sible to  so  dispose  of  the  case.  The  Bamett,  Bradshaw  and 
Leggott  cases  may  be  said  to  establish,  that  rights  which  would 
otherwise  survive  to  the  personal  representatives  of  an  injured 
person,  are  not  cut  ofT  or  merged,  in  case  death  ensues  from 
the  injury,  and  a  consequent  right  of  action  arises  under  Lord 
Campbell's  Act  It  will  be  important  to  recall  this,  in  connec- 
tion with  certain  American  cases,  to  be  considered  presently, 
and  arising  in  States  where  Acts  of  two  descriptions  existed: 
one  simply  providing  for  the  survival  of  rights  of  action  for 
injury  to  the  person,  and  thus  in  terms  repealing  the  common 
law  doctrine  on  that  subject ;  the  other  modeled  after  Lord 
Campbell's  Act. 

Statutes  resembling  more  or  less  closely  Lord  Campbell's 
Act,  have  been  enacted  in  most  of  our  States  and  Territories, 
and  it  has  been  almost  uniformly  held  that  the  damages  recov- 
erable under  them  are  exclusive  of  any  loss  or  dams^e  to  the 
injured  party  during  his  life,  and  include  only  the  loss  caused, 
to  the  persons  specified  by  the  Act,  by  his  death.  (See  cases 
cited  in  2  Thompson  on  Negligence,  p.  1289,  §90;  Cooley  on 
Torts,  *27i.)  It  has  sometimes  been  held,  too,  and  it  serves  to 
emphasize  the  last  point,  that  the  declaration  must  allege  that 
the  deceased  left  a  widow,  husband,  or  next  of  kin  surviving 
him  or  her.    (See  2  Thompson  on  Negligence,  p.  1287,  §89.) 

In  an  early  New  York  case  of  the  latter  character,  {Safford  v. 
Drew^  3  Duer  (N.  Y.),  627,  decided  in  1854,  it  was  said  in  the 
opinion,  that  the  damages  are  "not  given  for  a  cause  of  action. 
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which  by  force  of  the  statute  survives  the  death,  but  entirdy 
for  a  new  cause  which  the  death  itself  originates  '*:  per  Duer, 
J-»  P-  ^33-  ^^  Illinois  case,  decided  a  few  years  later,  Chicago 
V.  Major  (1857),  18  III.  349,  involved  the  question  of  damages 
generally,  and  the  question  was  laised  whether  the  death  of 
one  leaving  next  of  kin,  but  not  leaving  a  widow,  was  action- 
able, the  statute  making  the  damages  recoverable  for  the  ben- 
efit of  widow  and  next  of  kin.  The  latter  point  was  resolved 
in  the  affirmative ;  but  the  Court  said,  '*  This  is  a  new  cause  of 
action  given  by  this  statute  and  unknown  to  the  common  law." 
In  a  later  Illinois  case  {Chicago  &  Rock  Is.  R.  R.  Co.  v.  Morris 
( 1 861),  26  111.  400,  holding  a  complaint  defective,  even  after 
N'erdict,  for  not  alleging  that  deceased  left  a  widow  or  next  of 
kin  surviving  him,  the  Court  said  : 

llie  statnte  evidently  intends  tn  give  no  damages  for  the  injury  received  by  the 
deceased,  but  refers  wholly  to  the  pecuniary  loss  which  his  wife  and  next  of  kin 
may  be  proved  to  have  sustained,  and  the  damages  are  not  assets,  to  be  applied  to 
the  general  necessities  of  the  estate,  but  belong  exclusively  to  the  widow  and  next 
of  kin,  to  whom  they  are  to  be  distributed.  The  statute  makes  this  pecuniary  loM, 
the  sole  measure  of  damages.  The  satisfaction  of  that  loss  is,  therefore,  the  aote 
purpose  for  which  an  action  can  be  instituted,  there  being  nothing  to  be  allowed 
for  the  bereavement,  for  soiatium.  This  being  so,  the  facts  that  there  are  persons 
entitled  by  law  to  claim  this  indemnity,  and  that  they  have  sustained  a  loss  jnsti- 
fjring  their  claim,  must  be  proved  *  *  *  and  therefore  must  be  averred.  *  *  * 
We  are  satisfied  there  is  no  right  of  action  under  this  statute,  except  upon  the  basb 
of  a  pecuniary  damage  sustained  by  the  widow  and  next  of  kin  of  the  deceased, 
[and  cited  approvingly  Safford  v.  Drew  and  Chicago  ▼.  Major ^  just  referred  to, 
and  the  English  case  of  Blake  v.  Midland  R'y  C0.] 

In  Quincy  Coal  Co,  v.  Hood,  jj  111.  68,  decided  in  1875,  the 
same  Court  went  so  bs  as  to  hold,  that  when  the  complaint 
only  alleged  the  existence  of  a  father  of  the  deceased,  it  could 
not  be  shown  that  other  relatives,  viz.,  a  mother,  brothers,  and 
sisters,  also  survived  him. 

Said  Mr.  Justice  Hoar,  in  a  Massachusetts  case,  decided  in 
1867  {Richardson  v.  N.  Y.  Central  RR,  Co.,  98  Mass.  85):  "  It 
is  not  the  injury  to  the  deceased  which  is  to  be  estimated  at 
all.'*  It  is  generally  held  in  this  country,  contrary  to  the  Eng- 
lish cases  which  we  have  cited,  that,  where  there  is  a  widow  or 
next  of  kin  surviving,  nominal  damages  may  be  recovered, 
although  no  substantial  pecuniary  loss  to  them  be  shown: 
2  Thompson  on  Negligence,  p.  1 293.     In  Dickens  v.  N,  K  On- 
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tralR.  R,  Co.  (1858),  28  Barb.  (N.  Y.)  41,  it  was  held,  that  an 
action  was  maintainable  by  the  representatives  of  a  married 
woman,  and  it  was  said  that  the  damages  are  not  limited  to  the 
pecuniary  loss,  the  word  "  may  "  being  used  in  the  statute :  See 
Dimmeyv.  R.R,  Co.  (1885),  27  W.  Va.  32,  and  cases  there  cited 
to  the  same  effect 

In  Tennessee,  under  a  statute  which  provides  that — 

The  right  of  action  which  a  person,  who  dies  from  injuries  recei%'ed  from 
another,  or  whose  death  is  caused  hy  the  wrongful  act  or  omission  of  another, 
would  have  had  against  the  wrong-doer,  in  case  death  had  not  ensued,  shall  not 
abate  or  be  extinguished  by  his  death ;  but  shall  pass  to  his  personal  representa- 
tives, for  the  benefit  of  his  widow  and  next  of  kin,  free  from  the  claims  of  his 
creditors. 

It  was  held  that  those  damages  were  recoverable  which  the 
injured  person  could  himself  have  recovered  if  he  had  lived : 
Louisville  &  NashviUt  R.  R,  Co.  v.  Burke  ( 1 868),  6  Cold.  (Tenn.) 
45  ;  NaskifiUe  &  C.  RR.  Co.  v.  Prince  (187 1),  2  Heisk.  (Tenn.) 
580.  In  the  former  of  these  two  cases,  it  was  held  that  only 
such  damages  were  recoverable ;  in  the  latter,  that  damages 
resulting  to  third  persons  from  the  death,  were  also  recover- 
able. These  Tennessee  cases  have  no  significance  in  respect 
to  the  subject  under  discussion,  as  they  merely  involve  the 
construction  of  a  peculiar  statute,  which  is  unlike  Lord  Camp- 
bell's Act.  The  statement  alluded  to,  as  contained  in  the  case 
in  Barbour,  is  not  supported  by  any  other  authority.  It  has 
always  been  assumed,  when  not  expressly  decided,  that  the 
damages  which  the  statute  provides  the  jury  *'may"  give, 
include  all  which  they  can  be  allowed  to  give. 

It  is  said  in  Cooley  on  Torts  (p.  264),  that  "a  question  has 
also  been  made  in  some  States,  whether  suit  could  be  main- 
tained where  the  death  was  instantaneous ;  and  in  Massachu- 
setts, under  a  somewhat  nice  and  technical  construction  of  the 
statute,  it  was  decided  that  the  action  would  not  lie  in  such  a 
case.  But,  probably,  under  no  existing  statute  would  it  be  so 
held  How."  With  all  respect  for  the  learned  author,  it  is  sub- 
mitted that  this  criticism  of  the  Massachusetts  case  cited  by 
him  is  not  well  founded. 

That  case  {Kearney  Adnir  v.  Boston  &  Worcester  R.  R.  Co. 
(1851),  9  Cush.  (Mass.)  108,  did  not  involve  the  construction 
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of  air  act  like  Lord  Campbell's  Act,  but,  as  appearr  by  a  note 
ta  the  second  edition  of  Judge  Cootey*s  work,  of  a  statute 
merely  providing,  in  so  many  words,  for  the  survival  of  rights 
of  action  for  injury  to  the  person.  The  Court  held  that  no 
action  was  maintainable  by  the  administrator  under  suck  a 
statute,  where  the  injury  complained  of  produced  instaat  death, 
because  in  such  case^  n&  right  of  action  vested  in  the  iniored 
person  so  as  to  pass  to  his  representatives. 


«  Tlie  MMute/' Mkl  Oitef  Joitiee  Smaw,  •*  nppoMi  dife  pirty  dceeaierf  to  Bsfe 
been  pace  ciiiitkd  to  bring  pa  actioo  ior  tiiimff i  farti»  in|«y.    *    *    *    A 

tort  of  the  penon  injoicd,  tod  caM»  where  pcnoortae  who  claw-theft  their 
rights  have  been 


This  decision  has  been  affirmed  again  and  mgain,  in  Massa- 
chusetts, and  the  doctrine  laid  down  is  well  settled  law  there; 
the  principal  controversy  in  the  subsequent  cases  has  been  as 
to  ixk  what  cases  the  death  is  to  be  considered  inmiediate,  so  as 
to  prevent  the  vesting  of  a  right  of  action,  and  as  to  the  right 
to  recover  substantial  damages  where  the  injured  person,  though 
surviving  the  accident  tor  a  short  period,  remains  unconscious 
until  death :  HolUnbeck  v.  BtrkMrt  R.  R.  Ca.  (i 852),  9  Cush. 
(Mass.)  478 ;  Bancrcft  v.  BftsUm  &  Warcesier  R.  R.  Co.  (1865X 
1 1  Allen  (Mass.)  34 ;  Maran  v.  HoUitigs  (i 878),  1 25  Mass.  93 ; 
Kennedy  v.  Standard  Sugar  Refinery  (1878),  125  Id.  90;  €09^ 
caran  v.  Boston  &  Albany  R.  R.  Co.  (1882)^  133  Id.  507;  Tnlly 
v.  FUchburg  R.  R.  Co.  (1883),  134  Id.  499,-  Riiey  v.  Ctmneeiicmi 
River  R.  R.  Co,  ( 1 883),  1 35  Id.  292 ;  see  note  to  second  edition 
of  Cooley  on  Torts,  ♦265  ;  Nonrse  v.  FiacJkard (itSs),  138  Id. 
307;  MuUkafieyv.  Washburt^Car  Wheel  Co.  (1887),  145  Id.  281. 

So,  it  would  certainly  be  absurd  to  hold  that  Lord  Camp- 
beirs  Act  does  not  apply  to  cases  of  instantaneous  deadi,  and 
the  Massachusetts  court  has  not  committed  that  absurdity. 
Until  recently  there  has  been  no  statute  in  Massachusetts,  giv 
ing  a  right  of  action,  such  as  is  given  by  Lord  CanipbeH*2i  Act, 
but  there  has  long  been  an  act  giving  a  similar  remedy,  in  a 
limited  class  of  cases ;  except  tiiat  it  is  pursued  by  indictment, 
instead  of  by  private  action.  The  defendant,  under  the  pro- 
ceeding described,  is  mulcted  in  damages,  if  found  guilty,  and 
the  damages  are  distributed  to  the  relatives,  as  if  recovered  by 
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civil  suit.  It  has  never  been  claimed  that  this  statute  does  not 
apply  to  cases  of  instantaneous  death,  but  it  has  been  claimed, 
both  with  regard  to  this  Massachusetts  statute  and  a  similar 
one  in  Maine,  that  they  apply  only  to  cases  of  instantaneous 
death ;  a  much  more  reasonable  contention.  That  position 
was  sustained  by  the  Maine,  though  not  by  the  Massachusetts 
court:  Cammomvealths, Metropolitan  R,  R,  Co.  (1871),  107 
Mass.  236;  State  v.  Maine  Central  R,  R.  Co.  (1872),  60  Me. 
490;  State  y.  Grand  Trunk  Ry  (1873),  61  Id.  1 14.  The  argu- 
ment, in  tht)se  cases,  for  limiting  the  application  of  the  statute, 
to  cases  of  instant  death,  was,  that  in  case  the  injured  person 
survived  the  accident,  a  right  of  action  would  vest  in  him, 
which,  by  virtue  of  the  statute  making  injuries  to  the  person 
survive  (Maine  as  well  as  Massachusetts  has  such  an  act), 
would  pass  to  his  personal  representative,  and  that  a  double 
remedy  should  not  be  allowed.  The  Massachusetts'  court 
(per  Colt,  J.),  answered  this  argument  as  follows 


A  commoo  law  action,  lunriTuig  nnder  the  statute  to  the  administrator,  and  an 
indictment  under  the  statute,  do  not  cover  the  same  ground.  In  the  former, 
damages  for  the  personal  injury  to  the  deceased  are  alone  recovered ;  in  the  latter,' 
the  tnuposc  is  to  secure  to  the  relatives  some  compensation  for  the  loss  to  them,  as 
well  as  to  inflict  some  punishment  for  the  offence.  In  one,  damages  are  recovered, 
which  in  due  settlement  of  the  estate  may  never  come  to  the  relatives.  *  *  * 
It  is  not  important  to  consider  now  what  effect,  if  any,  proof  of  a  judgment  in  a 
dvil  action,  or  a  settlement  with  the  party  injured,  or  his  representatives,  would 
have  upon  the  prosecution  of  an  indictment  for  the  same  act  of  negligence. 

Taking  the  opposite  view,  the  Maine  court  said,  through 
Mr.  Justice  Walton,  in  the  first-named  Maine  case — 

If  he  does  not  die  immediately,  a  right  of  action  accrues  to  him  which  will  sur- 
vive to  his  personal  representatives,  and  no  other  remedy  is  needed  :  R.  S.,  C.  87, 
2  8.  But,  if  he  does  die  immediately,  no  right  of  action  will  accrue  to  him,  and 
of  coarse  none  will  survive  to  his  heirs,  or  to  his  personal  representatives  for  their 
benefit.  *  *  *  We  think  the  remedy,  by  indictment,  was  intended  to  apply  to 
the  latter  class  of  cases  alone.  To  hold  otherwise  would  involve  the  I^egislature 
in  the  absurdity  of  creating  two  independent,  and  to  some  extent  conflicting,  rem- 
edies for  one  and  the  same  injury.  We  think  the  remedy,  by  indictment,  was  in- 
tended to  apply  to  a  class  of  cases  where  none  would  otherwise  exist.  •  *  • 
The  remedy  by  indictment  ends  where  the  remedy  by  civil  suit  begins.  Thus  con- 
strued, the  statutes  are  in  harmony  and  the  absurdity  of  supposing  that  the  Legis- 
lature intended  to  create  two  independent  and  conflicting  remedies,  lor  one  and 
the  same  injury,  is  avoided. 
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The  Massachusetts  dedsion,  which  was  made  the  year  pre- 
vious to  the  case  in  Maine,  was  cited  before  the  Maine  court, 
but  it  was  thought  that  the  construction  given  to  the  statute 
m  Massachusetts  went  on  the  ground  of  the  purpose  of  the 
Massachusetts  statute  being  penal.  The  criticism  of  the  Mas- 
sachusetts case  of  Kearney  v.  Boston  &  Worcester  R.  R,  Co.^ 
just  quoted,  is  obviously  the  result  of  identifying  an  act,  which 
merely  provides  for  the  survival  of  the  right  of  action  for  in- 
juries to  the  person,  with  acts  like  Lord  Campbell's  Act,  and 
proceeds  upon  the  theory  that  the  latter  act  merely  continues 
a  right  of  action  vested  in  the  decedent,  and  does  not  create  a 
new  right  of  action.  That  is  Judge  Cooley's  theory  of  the 
statute.  (Cooley  on  Torts,  p.  264.)  It  is  quite  evident,  how- 
ever, both  from  the  condition  of  the  statute  law  and  the  deci- 
sions cited,  that  the  Massachusetts  court  (and  this  is  true  even 
in  a  greater  degree  of  the  Maine  court),  does  not  recognize 
any  such  identity.  Charles  R.  Darung. 

Madison,  Wis. 

(To  be  continued.) 
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(Continued.) 

Pennsylvania  has  provided  for  the  incorporation  and  regula- 
tion of  telephone  companies,  in  general  terms,  by  a  supplement 
to  the  General  Corporation  Act  of  1874,  approved  May  i, 

1876  (P.  L.  90)— 

Sec.  I.  Be  it  enacted ^  eii-.^  That  corporations  of  the  second  class  may  be  fonoBed 
and  created  in  the  manner  provided  for  by  the  act  to  which  this  is  a  supplement, 
and  with  all  the  rights  and  powers  therein  granted,  for  the  purpose  of  constructing, 
maintaining,  and  leasing  lines  of  telegraph  for  the  pnivate  use  of  individuals,  funs,  cor- 
porations, municipal  and  otherwise,  for  general  business,  and  for  police,  fire  alann 
or  messenger  business,  or  for  the  transaction  of  any  business  in  which  electricity, 
over  or  through  wires,  may  be  applied  to  any  useful  purpose. 

Sfx:.  2.  The  business  of  such  corporation  may  be  wholly  within,  or  partly  within 
and  partly  without  the  limits  of  any  city,  borough,  or  township  in  this  State,  or 
partly  in  any  other  State  or  Slates. 

Sec.  3.  That  in  lieu  of  the  requirements  of  the  first  paragraph  of  the  thirty-third 
section  of  the  act  to  which  this  is  supplementary,  approved  April  twenty-ninth,  one 
thousand  eight  hundred  and  seventy- four,  the  charter  for  the  incorporation  of  com- 
panies under  the  provisions  of  this  act  shall  state :  Firsts  In  what  counties  in  this 
State  it  is  proposed  to  carry  on  business ;  Second^  In  what  other  States  it  is  pro- 
posed to  carry  on  business. 
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The  fourth  section  of  this  supplementary  act  was  amended 
by  Act  approved  June  25,  1885  (P.  L,  164),  so  as  to  read — 

Sec.  4.  That  bdbre  ihe  exercise  of  any  of  the  powers  given  under  this  act,  a|>pli- 
cation  shall  fint  lie  made  to  the  municipal  authorities  of  the  city,  town,  or  borough, 
in  which  it  is  proposed  to  exercise  said  powers,  for  permission  to  erect  poles,  or 
ron  wires  on  the  same  or  over,  or  under  any  of  the  streets,  lanes,  or  alleys  of  sai^l 
city,  town  or  borough,  which  permission  shall  be  given  by  ordinance  only,  attd 
may  impose  such  conditions  and  regulations  as  the  municipal  authorities  may 
deem  necessary. 

Prescriptive  rights  had  been  previously  regulated,  by  Act 
approved  April  19, 1883  (P.  L,  13),  entitled — 

An  Act  respecting  telegraph,  telephone,  electric  light  and  other  wires  and  cables 
fer  electric  purposes. 

Sfc.  I.  Se  a  enacted y  eU.,  That,  whenever  any  wire  or  cable,  used  for  any  tele- 
graph, telephone,  electric  light,  cr  other  wire,  or  cable  for  electric  purposes,  is,  or 
shall  be,  attached  to,  cr  does,  or  shall,  extend  upon,  or  o%*er,  any  building  or  land, 
no  lapse  of  time  whatsoever  shall  raise  a  presumption,  or  justify  a  prescription,  of 
any  perpetual  right,  to  such  attachment  or  extension. 


« 


A  further  Supplement"  to  the  Revenue  Act  of  1879,  ap- 
proved June  I,  1889  (P-  L.  — ),  provides — 

Sec.  23.  That  every  railroad  company,  pipe-line  company,  conduit  company, 
steamboat  company,  canal  company,  !>lack  water  navigation  company,  transp>rtatic  n 
company,  street  pa&»enger  railroad  company,  ami  every  other  company,  joint  stock 
association  or  limited  partnership,  now  or  hereafter  incorporsted,  or  organized  by 
or  under  any  law  of  this  Commonwealth,  or  now  ur  hereafter  organized  or  incor- 
porated by  any  other  State,  or  by  the  United  States,  or  any  foreign  government, 
and  doing  business  in  this  Commonwealth,  and  owning,  operating,  or  leasing  to  or 
from  another  corporation,  company,  association,  joint  stock  association,  or  limited 
partnership,  any  railroad,  pipe-line,  slack  water  navigation,  street  railway,  canal,  or 
other  device  for  the  transportation  of  freight,  or  passengers,  or  oil,  and  every  tele- 
phone or  telegraph  company,  incorporated  under  the  laws  of  thi>,  or  any  other 
State,  or  of  the  United  States,  and  doing  business  in  this  Commonwealth,  and 
every  express  company,  incorporated  or  unincorporated,  doing  business  in  this  Com- 
monwealth, and  every  firm,  co-partnership,  or  joint  stock  company,  or  association, 
doing  business  in  this  Commonwealth,  and  every  electric  light  company,  and  every 
palace  car  and  sleeping  car  company,  incorporated  or  unincorporated,  doing  busi- 
ness in  this  Commonwealth,  shall  pay  to  the  State  Treasurer,  a  tax  of  eight  mills 
upon  the  dollar  upon  the  gross  leceipts  of  said  corporation,  company,  or  association, 
limited  partnership,  firm,  or  co-partnership,  received  from  passengers  and  freight 
trafliCy  transported  wholly  within  this  State,  and  from  telegraph,  telephone,  or  ex- 
picss  business,  done  wholly  within  this  State,  or  from  business  of  electric  light 
companies,  and  frcm  the  transportation  of  oil,  done  wholly  within  the  State;  the 
■aid  tax  shall  be  paid  semi-annually,  u|'.on  the  last  days  of  January  and  July  in  each 
year;  and,  for  the  purpose  of  ascertaining  the  amount  of  the  same,  it  shall  be  the 
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duty  of  the  treasurer,  or  other  proper  officer  of  the  said  company,  firm,  oo-p«tacr- 
ship,  limited  partnership,  joint  stock  association,  or  corporation,  to  transmit  to  the 
Auditor-General  a  statement,  under  oath  or  affirmation,  of  the  amoont  of  gnm 
receipts  of  said  companies,  co- partnerships,  corporations,  joint  stock  assodationt, 
or  limited  partnershi|]s,  derived  from  all  sources^  and  of  giosa  receipts  from  hoa- 
ness  done  wholly  within  the  State  during  the  preceding  six  months  ending  on  the 
first  days  of  January  and  July  in  each  year,  and  if  any  such  company,  firm,  co> 
partnership,  joint  stock  association,  or  limited  partnership,  or  cofporatkm,  shall 
neglect,  or  refuse,  for  a  period  of  thirty  days  after  such  tax  becomes  due,  to  make 
said  returns,  or  to  pay  the  same,  the  amount  thereof,  with  an  addition  of  tea  per 
centum  thereto,  shall  be  collected  for  the  use  of  the  Conmumwealth,  as  other  tasci 
are  recoverable  by  law. 

Prcvided^  That,  in  any  case,  where  the  works  of  one  corporatiofit  company,  joint 
stock  association,  or  limited  partnership,  are  leased  to  and  operated  by  another 
corporation,  company,  association,  or  limited  partnership,  tue  taxes  imposed  by  this 
section  shall  be  apportioned  between  the  said  corporations,  companies,  awnriafinns, 
or  limited  partnerships,  in  accordance  with  the  terms  of  their  respectire  leases  or 
agreements,  but  for  the  payment  of  the  said  taxes,  the  Commonwealth  shall  6fit 
look  to  the  corporation,  company,  association,  or  limited  partnership,  operating  the 
works ;  and,  upon  payment  by  the  said  comimny,  corporation,  association,  or  limited 
partnership,  of  a  tax  upon  the  receipts,  as  herein  provided,  derived  from  the  opera- 
tion thereof,  the  corporation,  company,  joint  stock  association,  or  limited  pattner- 
ship,  from  which  the  said  works  are  leased,  shall  not  be  held  liable  nnder  this 
section  for  any  tax  upon  the  propottion  of  said  receipts  received  by  it  as  rental  for 
the  use  of  said  works. 

Rhode  Island,  in  preventing  title  by  possession,  provides 
(Gen.  Stat.  1882,  Title  xxii.,  chap.  175,  p.  447)— 

Sec.  10.  No  enjoyment,  by  any  persons,  companies,  or  corporations,  for  any 
length  of  time,  of  the  privilege  of  maintaining  telegraph  posts,  wires,  or  apparatus, 
in,  upon,  or  o%-er,  any  lands  or  buildings  of  other  persons,  or  corporations,  shall 
confer  a  legal  right  to  the  continued  enjoyment  of  such  easement,  or  raise  any  pre- 
sumption of  a  grant  thereof. 

And,  amongst  "offences  against  private  property,"  further 
provides  (Gen.  Stat.  1882,  Title  xxx.,  chap.  242,  p.  680) — 

Skc.  48.  No  person  shall  place  any  telegraph  or  telephone  lines  or  poles,  or  any 
fixtures  appertaining  thereto,  upon  any  private  property,  without  the  consent  of  the 
owners  thereof. 

Sbc.  49.  No  person  shall  labor  upon  the  work  of  erecting,  or  repairing,  any  tele- 
graph or  telephone  line,  l)elonging  to  any  telegraph  or  telephone  company,  without 
having  conspicuously  attached  tp  his  dress  a  medal  or  badge,  on  which  shall  be 
legibly  inscribed  the  name  of  the  owners  thereof,  by  whom  he  ts  employed,  and 
a  number,  by  which  he  can  be  readily  iclentified. 

Skc.  50.  Every  person  who  shall  violate  any  of  the  provisions  of  the  preceding 
two  sections,  shall  lie  fined,  not  exceeding  twenty  dollars,  or  be  imprisoned,  not 
exceedin<i  three  months. 
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Municipal  authorities  are  also  empowered  to  make  regula- 
tions (Gen.  Stat  1882,  Title  vii.,  chap.  38,  p.  1 15) 

Sec.  aa  Town  ConocOi  and  City  Councils,  may,  from  lime  to  time,  make  and 
ordain  all  ordinances  and  regulations  for  their  respediTe  towns,  not  repugnant  to 
law,  which  they  may  deem  necessary  for  the  safety  of  their  inhabitants,  from  fire, 
firearms,  fireworks,  explosion  of  gunpowder  from  the  qaantity  of  or  mode  or  place 
of  storing  the  same ;  to  prevent  persons  standing  on  any  footwalk,  doorstep,  or  in 
any  doorway,  or  riding,  driving,  fastening  or  lea\'ing  any  horse  or  other  animal  or 
any  carriage,  team,  or  other  vehicle  on  any  snch  footwalk,  sidewalk,  dooistep  or 
doorway  within  such  town,  to  the  obstruction,  hinderance,  delay,  distarbi)|H:e  or 
annoyance  of  passers  by  or  of  persons  residing  or  doing  business  in  the  Ticmity 
thereof;  to  regulate  the  putting  up  and  maintenance  of  telegraph  and  other  wires 
and  the  appurtenances  thereof;  to  prevent  tlf^  indecent  exposure  of  any  one  bath- 
ing in  any  of  the  waters  within  their  respective  towns ;  against  breakers  of  the 
Sabbath ;  against  habitual  drunkenness  ;  to  regulate  the  speed  of  driving  horses 
and  cattle  over  bridges;  respecting  the  purchase  and  sale  of  merchandise  orcom* 
modities  within  their  respective  towns  and  cities  ,  to  protect  burying  groonds  and 
the  graves  therein  from  trespassers  ;  and,  generally,  all  other  ordinances,  regula- 
tions, and  by-laws,  for  the  well  ordering,  managing,  and  directing  of  the  pruden- 
tial  affairs  and  police  of  their  respective  towns,  not  repugnant  to  the  constitution 
and  laws  of  this  State,  or  of  the  United  States. 

For  service  of  process  on  non-residents,  provides  (Gen.  Stat 
1882,  Title  xxvi,  chap.  207,  p.  571)^- 

Sec.  33.  In  all  actions  at  law  or  in  equity,  against  the  owners  of  telegraph  and 
telephone  lines,  residing  out  of  the  State,  the  leaving  of  a  certified  copy  of  the 
process,  including  the  process  of  garnishment,  by  the  proper  officer,  at  any  office  of 
said  owners,  within  the  State,  with  some  person  there  in  charge,  shall  be  deemed 
a  l^al  and  sufficient  service. 

State  taxation  is,  of  course,  provided  (Gen.  Stat.  1882,  Title 
V,  chap.  2T,  p.  84) — 

Sec.  10.  £%*ery  telegraph  company,  and  every  telephone  company,  doing  busi. 
ness  within  this  State,  shall,  annually,  on  the  first  Monday  in  July,  make  return  to 
the  State  Auditor,  subscribed  and  sworn  to  by  its  treasurer,  or  agent  within  this 
State,  setting  forth  all  the  gross  receipts  of  such  company,  derived  from  its  busi- 
ness transacted  within  this  State,  from  whatever  source  the  same  may  come, 
whether  from  the  transmission  of  messages,  the  use  of  machines,  or  otherwise,  and 
shall  thereafter,  annually,  on  or  before  the  first  day  of  August  next  succeeding  the 
making  of  such  return,  pay  to  the  general  treasurer,  a  tax  of  one  percentum  on 
such  gross  receipts,  for  the  use  of  the  State,  which  sum  shall  be  in  lien  of  all  other 
taxes  upon  its  lines  and  personal  estate  used  exclusively  in  telegraphic  and  tele- 
phone business  within  this  State. 

South  Carolina  punishes  injuries  to  poles  and  wires  (Gen. 
Stat  1882,  Title  i,  chap.  loi,  page  71 1) — 
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Sec.  2524.  A117  person  vtho  shall  williilly,  or  imlawfiilly,  injnrey  damtig^  or 
destroy  any  pole,  or  wire,  of  any  telegraph,  telephone,  or  electric  light  eompany» 
in  this  Slate,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  cooviction 
thereof,  shall  be  pnnished  by  fine,  not  exceeding  one  hvndred  dollais,  or  impriioa- 
ment,  not  exceeding  thirty  days,  or  both,  in  the  discretion  of  the  Couit  or  a  Trial 
Justice. 

Tennessee  provides  (Code  of  1884,  p.  317) — 

1787.  The  charter  for  electric  light,  and  electric  light  and  power  companiea, 
shall  be  as  follows:  "State  of  Tennessee — Charter  of  Inooqioration.  Be  it 
known,  that  (here  insert  the  names  of  five  or  more  persons  above  the  age  of  twenty- 
one  years),  are  hereby  constituted  a  body  politic  and  corponte,  by  the  name  and 
style  (here  insert  the  name  of  the  coiporation),  for  the  purpose  of  manufacturing 
electric  light,  or  for  the  purpose  of  manufacturing  electric  light  motive  power,  elec- 
trotyping,  etc.,  or  for  the  purpose  of  manufacturing  electricity  for  telephoning  pur- 
poses, etc  (State  fully  the  objects  of  the  company,  whether  one  or  more  of  the 
above  purposes.)  The  general  powers  of  said  corporation  are  (here  insert  the 
powers,  as  contained  in  sections  1704-5). 

1704.  The  general  powers  of  all  corporations,  chartered  for  purposes  of  iadi- 
▼idual  profit,  shall  be — 

1.  To  sue  and  be  sued  by  the  corporate  name. 

2.  To  have  and  use  a  common  seal,  which  it  may  alter  at  pleasure ;  if  no  com- 
mon seal,  then  the  signing  of  the  name  of  the  coqporation,  by  any  duly  authorized 
officer,  shall  be  legal  and  binding. 

3.  To  purchase  and  hold,  or  receive  by  gift,  in  addition  to  the  personal  pfupeity 
owned  by  said  corporation,  any  real  estate  necessary  for  the  transact  inn  of  the  cor- 
porate business,  and  also  to  purchase  or  accept  any  real  estate  in  payment,  or  part 
payment,  of  any  debt  due  to  the  corporation,  and  sell  realty  for  corporation  pur- 


4.  To  establish  by- laws,  and  make  all  rules  and  regulations  not  inconsistent  with 
the  laws  and  the  constitution,  deemed  expedient  for  the  management  of  corporate 
affairs. 

5.  To  appoint  such  subordinate  ofiicers  and  agents,  in  addition  to  the  president^ 
secretary  or  treasurer,  as  the  business  of  the  corporation  may  require. 

6.  To  designate  the  name  of  the  office,  and  fix  the  compensation  of  the  officers. 

7.  To  borx>w  money,  and  issue  notes  or  bonds,  upon  the  faith  of  the  corporate 
property,  and  also  to  execute  a  mortgage,  or  mortgages,  as  further  security  for  re- 
payment of  money  thus  borrowed. 

1705.  The  following  provisions  and  restrictions  are  coupled  with  the  said  grant 
of  powers : 

1.  A  failure  to  elect  officers  at  a  proper  time,  does  not  dissdve  the  corporation, 
but  those  in  office  hold  until  the  election,  or  appointment,  and  qualification  of  their 
successors. 

2.  The  term  of  all  officers  may  be  fixed  by  the  by-laws  of  the  corporation ;  the 
same  not,  however,  to  exceed  two  years. 

3.  The  corporation  may,  by  by-laws,  make  regulations  concemiQg  the  suliscrip- 
tion  for,  or  transfer  of  stock ;  fix  upon  the  amount  of  capital  to  be  invested  in  the 
enterprise;  the  division  of  the  same  into  shaien:  the  time  re(|uired  for  payment 
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thereof  by  the  snbscriben  fi>r  stock ;  the  amotmt  to  be  cmlled  at  anyone  time;  and 
in  case  offaihve  of  any  stockholder  to  pay  the  amount  thvs  subset  il)ed  by  him,  at 
the  time,  and  in  the  amounts  thu?  called,  a  right  of  action  shall  exist  in  the  cor- 
poration, to  sue  said  defaulting  stockholder  for  the  same. 

1788.  All  companies  of  the  character  designated  herein,  or  similar  ones,  now 
faicorporated  in  substantial  compliance  with  this  article  [Art.  II.  of  chapter  3, 
**  Corporations  for  profit "],  shall  be,  and  are,  hcrel  y  declared  to  be  legal  corpora- 
tion!«;  and  it  shall  be  lawful  for  telephone  and  electric  light  companies,  now  or 
hereafter  incorporated,  to  consolidate  into  one  corporation,  or  partially  con«olidate 
or  co-operate  in  such  manner  as  the  respective  corporations  may  determine,  with 
the  concurrence  of  the  stockholders  of  each,  in  full  meeting  assembled ;  but  all 
rights  and  privileges,  conferred  by  this  article,  shall  be  subject  to  revocation  and 
repeaL 

Texas  provides  for  taxation  (Rev.  Civ.  Stat,  ed.  1888,  Title 
p$,  chap.  I,)  as  follows 


Art.  4665.  There  shall  be  levied  on,  and  collected  from,  every  person,  firm,' 
oooipany,  or  association  of  persons  pursuing  any  of  the  following  named  occupa- 
tions, an  annual  tax,  except  when  herein  otherwise  provided,  on  every  such  occu- 
pation, or  separate  establishment,  as  follows :    *  *  *  *  * 

For  each  telephone  coiiq>any,  doing  business  in  this  State,  an  annual  tax  of  fifty 
dollars,  and  for  each  county,  in  which  they  may  do  business,  a  county  tax  of  tea 
dollais. 

Also,  for  malicious  mischief  against  telephone  lines  (O.  C. 
710,  amended  by  Act  February  10, 1885,  page  ^^»  W  inserting 
the  words  "or  telephone"  after  the  word  "telegraph,"  Rev. 
Penal  Code,  ed.  1888,  Title  17,  chap.  3,  page  234)— 

{  I15S— Art.  677.  If  any  person  shall  intentionally  break,  cut  or  tear  down 
misplace,  or  in  any  other  manner  injure  any  telegraph  or  telephone  wire,  post, 
nucbinery,  or  other  necessary  appurtenance  to  any  telegraph  or  telephone  line,  or, 
in  any  way,  wilfully  obstruct  or  interfere  with  the  transmission  of  messages  along 
such  telegraph  or  telephone  line,  he  shall  be  punished  by  confinement  in  the  peni- 
tentiary, not  less  than  two,  nor  more  than  five,  years,  or  by  fine,  not  less  than  one 
hundred,  nor  more  than  two  thousand  dollars. 

Vermont  provides  for  the  stringing  of  wires  upon  existing 
poles,  by  (Rev.  Laws  1880,  Title  2J,  chap.  163,  page  702) — 

Sec  3645.  Whenever  any  persons  or  corporations  are  about  to  erect  a  line  of 
telegraph  or  telephone  wires,  in  and  along  a  highway  within  any  town,  city^  or 
incorporated  village,  in  and  along  which  a  line  of  poles  has  already  been  erected 
by  other  pnvons  or  corporations,  for  a  similar  purpose,  the  selectmen  of  such  town, 
or  principal  officers  of  such  city  or  village,  shall  have  the  right  to  permit,  and  may 
require,  the  persons  or  corporations  about  to  erect  a  new  line,  to  attach  their  wires 
to  the  poles  already  standing,  as  provided  in  the  following  section. 

Sec.  3646.  Said  selectmen,  or  principal  officers,  »hall  ascertain,  as  near  as  may 
he,  the  cost  of  erecting  .«uch  line  of  po!es,  and  shall  direct  such  persons  or  corpor- 
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atioiis  as  they  may  reqnire  to  use  said  poles,  to  pay  to  tbe  ownets  of  the  line  already 
ereciedy  a  £ur  proportion  of  such  expense,  not  to  exceed  one  half  the  e^imatrd 
original  cost  of  construction ;  and  in  no  case  shall  said  poles  be  used  until  the 
owners  of  the  new  line  shall  tender  to  the  original  owners  of  said  line  of  poles,  the 
amount  so  directed  by  said  officers.  And  if  a  pole  or  poles,  used  by  two  or  more 
persons  or  corporations,  shall  be  required  to  be  repaired,  or  renewed,  the  expense 
thereof  shall  be  borne  equally  by  the  persons  or  corporations  using  the  same. 

Sec  3647.  Said  officers  shall  give  written  notice  to  the  proprietors  of  both  the 
old  and  new  lines  of  all  their  requirements  in  the  premises,  and  shall  also  lodge  a 
copy  of  said  notice  in  the  town  or  city  clerk's  office,  as  the  case  may  be. 

Sbc.  36^.  The  proprietors  of  any  such  line  of  poles  so  required  to  be  used  by 
any  other  person  or  corporation,  shall  not  take  down,  or  alter,  the  position  of  such 
poles,  without  obtaining  permission  of  all  parties  who  may  have  acquired  a  right 
to  use  said  poles,  or  the  permission  of  the  town,  city,  or  village  officers  aforesaid; 
and  any  person  or  corporation,  injured  by  the  violation  of  this  sectkm,  may  main- 
tain an  action  on  the  case,  founded  on  this  Statute,  to  recover  the  amount  of  such 
Injury. 

Sfx:.  3949.  The  selectmen,  or  other  officers,  shall  receive  one  dollar  each,  a  day, 
for  their  services  under  sections  two  and  three  [ante,  \\  3646, 3647] ;  and  the  de- 
cision of  a  majority  of  them  shall  be  final.  All  expenses  incuired,  shall  be  pdd  by 
die  persons,  or  corporations,  erecting  such  new  line. 

Vermont  also  provides  against  the  obstruction  of  highways, 
by  an  act  approved  November  24,  1884  (Laws,  p.  22)— 

Sec.  I.  Persons  or  corporations  erecting  telegraph  or  telephone  wires  across  a 
highway  in  a  town,  shall  either  place  them  under  ground,  or  at  such  a  distance 
nbove  the  surface  of  the  highway  that  they  may  not  prove  an  obstruction  to  travel 
ill  the  highway.  If  such  wires,  already  erected  across  a  highway  in  a  town,  are, 
■n  the  opinion  of  the  selectmen,  an  obstruction,  the  selectmen  may  direct  the 
same  to  be  placed  under  ground,  or  at  a  greater  height. 

Sec  2.  If  a  wire  U  erected  in  violation  of  the  directions  of  the  selectmen,  or  is 
not  altered,  when  directed  to  be  altered  by  the  selectmen,  the  selectmen  may 
remove  such  wire,  and  may  recover  the  expense  of  such  removal,  of  the  penons, 
or  corporations,  owning  such  wire,  or  who,  by  themselves  or  their  agent,  caused 
the  same  to  be  erected  in  violation  of  the  directions  of  the  selectmen,  by  an  actkm 
brought  in  the  name  of  the  town. 

Sbc  3.  This  act  shall  take  effect  from  iu  passage. 

Trespass  by  telephone  employees  is  punished  by  an  act 
(approved  November  25,  1884;  Laws,  p.  102),  "in  addition  to 
chapter  163  of  the  Revised  Laws,"  providing — 

Sk.  I.  Every  person,  or  corporation,  maintaining,  or  operating  a  telephonic, 
telegraphic,  or  other  electrical  line,  who  cuts  down,  mutilates,  or  injures  the  trees 
standing  upon  the  land  of  another,  and  anyone,  who,  in  any  manner  affixes,  or 
causes  to  be  affixed,  to  the  property  of  another,  any  post,  structure,  fixture,  wire,  or 
other  apparatus  for  telephonic,  telegraphic  or  other  electrical  communication, 
without  first  having  procured  the  right  so  to  do,  by  application  to  and  deteminntKMi 
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of  the  selectmen  of  the  town,  agreeably  to  chapter  one  hundred  and  sixty-three 
(163)  of  the  Revised  Laws  of  Vermont,  or  fint  obtaining  the  consent  of  the  owner, 
or  lawful  agent  of  the  owner  of  such  property,  shall,  on  complaint  of  such  owner, 
or  hi^  tenant,  be  ])unbhed  by  fine  not  exceeding  one  hundred  dollars. 

Service  of  process  on  companies  not  organized  under  the 
laws  of  Vermont,  is  provided  for  by  an  act,  approved  November 
25,  1884  (Laws,  pp.  49,  50)— 

Sec.  I.  No  insurance,  express,  telegraph,  or  telephone  company,  not  organized 
under  the  laws  of  this  State,  whether  said  company  is  a  corporation  or  co-partner- 
ship, shall  do  business  in  this  State,  until  it  has  filed  with  the  Secretary  of  State,  a 
wTilten  stipulation,  containing  a  statement  of  the  name  of  tlie  corporation  and  the 
place  where  chartered,  or  if  a  co-partnership,  the  firm  name  and  the  names  and 
residences  of  the  co-partners,  and  agreeing  that  legal  process  aAecting  such  com* 
pany,  served  on  said  Secretary  of  Stale,  shall  have  the  same  tSect  as  if  served 
personally  on  said  corporation,  or  co-partnerk,  within  this  State ;  and  such  stipula- 
tion shall  not  be  revoked,  or  modified,  so  long  as  any  cause  of  action  against  the 
stipulating  company  to  any  resident  of  this  State,  shall  continue  to  exist.  Service 
of  process,  according  to  such  stipulation,  shall  be  sufficient  service  on  such  com- 
pany ;  and  a  copy  of  such  stipulation,  certified  by  said  Secretary  of  State,  and  his 
certificate,  that  process  has  been  served  on  him,  shall  be  sufficient  evidence  thereof. 

Sec.  2.  When  process  against,  or  affecting  an  insurance,  express,  telegraph,  or 
telephone  company,  is  served  on  the  Secretary  of  State,  it  shall  be  served  by 
duplicate  copy,  and  one  copy  shall  be  immediately  forwarded  by  said  Secretary  of 
State,  by  mail,  to  the  said  company  at  its  hoqae  office,  or  to  a  person  whom  such 
company  designates. 

Sec.  3.  If  any  person,  as  agent  for  an  insurance,  express,  telegraph,  or  tele- 
phone company,  which  has  not  complied  with  the  requirements  of  section  one  of 
this  act,  shall  solicit  or  receive  a  risk,  or  application  for  insurance,  or  receives 
money  or  value  for  such  insurance  by  such  company,  or  shall  receive  any  money 
or  value  for  the  transportation  of  any  package,  or  property,  by  such  express  com- 
pany, or  for  the  transmission  of  any  message,  or  dispatch,  by  such  telegraph  com- 
pany, or  shall  receive  any  money,  rent,  royalty,  or  income  for  such  telephone  com- 
pany, for  the  use  of  its  instruments  or  lines,  or  for  the  sending  of  any  message, he 
shall  be  subject  to  a  fine  of  not  less  than  one  hundred  dollars  and  not  more  than 
five  hundred  dollars. 

Sec  4.  If  any  such  company  does  not  comply  with  the  aforesaid  provisions,  a 
writ  of  process  against  such  companies  may  be  served,  by  delivering  a  true  and 
attested  copy  thereof,  with  the  officer's  return  thereon,  to  an  agent  of  such  com- 
pany residing  in  this  State,  thirty  days  prior  to  the  return  day  thereof. 

Sec.  5.  Secdons  360S,  3609,  3650,  3651,  3652,  3653,  of  the  Revised  Laws  [and 
relating  to  service  on  such  foreign  corporations],  are  hereby  repealed. 

The  provisions  for  the  erection  of  telegraph  wires,  are  ex- 
pressly extended  to  telephone  companies,  by  an  act  approved 
November  26,  1884  (Laws,  p.  50) — 
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Sec.  I.  The  provisions  of  sections  3633  to  3643,  inclusive,  of  the  Revised  Laws. 
liMjralf  relating  to  telegrftph  wires  and  telegraph  companies,  shall  extend  to  tele- 
phone wires  and  telephone  companies. 

Sec.  2.  This  act  shall  take  effect  from  its  passage. 

The  sections  thus  extended,  form  part  of  chapter  163,  Title 
27,  Revised  Laws  of  1880,  pages  700-1,  and  provide — 

Sec.  3633.  Persons  associated  together  to  erect  a  line  of  telegraph  wires  in  this 
State,  may  set,  erect,  and  maintain  the  posts  and  other  necessary  fixtures  therefor, 
in  and  along  any  highway ;  but  the  same  shall  be  done  so  as  not  to  interfere  with 
the  public  convenience  in  travelling  on  such  highway,  or  repairing  the  same. 

Sec.  3634.  If  it  is  found  inconvenient,  or  inexpedient,  to  erect  such  telegraph 
wires  agreeably  to  the  preceding  section,  the  Selectmen  in  the  town  where  such 
difficulty  arises,  shall  determine,  upon  application,  where,  and  in  what  manner, 
such  wires  shall  be  erected,  giving  notice  to  the  parties  in  interest,  or  their  agents, 
and  shall  certify  their  decision,  and  cause  the  same  to  be  recorded  in  the  town 
clerk's  office. 

Sec.  3635.  If  it  is  found  desirable  to  erect  such  line  of  telegraph,  in  and  along 
the  streets  of  a  village,  or  in  front  of  and  near  residences  of  any  persons,  and  such 
persons  object  thereto,  they  may  apply  to  the  Selectmen  of  such  town,  or  oflBcers 
of  such  village,  who  shall  determine  through  what  streets  the  same  shall  pass,  or 
in  what  manner,  if  at  all,  such  objections  may  be  oln'iated;  and  such  decision 
shall  be  final,  notice  being  given  as  required  in  the  preceding  section. 

Sec.  3636.  When  such  Selectmen,  or  other  officers,  are  called  upon  to  act,  they 
shall  be  paid  one  dollar  each  a  day ;  and  the  decision  of  a  majority  of  them  shall 
be'  final ;  and  the  expenses  incurred  thereby  shall  be  paid  by  the  persons  erecting 
such  telegraph  line. 

Sec.  3637.  When,  in  the  erection  of  a  telegraph  line,  the  owner,  or  occupant, 
of  lands  or  tenements  sustains,  or  is  likely  to  sustain,  damage  thereby,  the  Select- 
men of  the  town  shall  appraise  such  damage,  and  the  same  shall  be  paid  before 
the  line  is  erected ;  and  the  decision  of  such  Selectmen  shall  be  final,  notioe  being 
given  as  before  required  in  this  chapter. 

Sec.  3638.  A  telegraph  company  incorporated  in  this  State,  may  erect  and  main- 
tain its. line  along  the  sides  of  railroad  tracks  within  the  limits  of  lands  owned,  or 
held  by  a  railroad  corporation,  on  paying  to  such  corporation  reasonable  compen- 
sation for  the  same ;  and  if  they  cannot  agree  upon  such  compensation,  it  shall  be 
determined  by  commissioners  who  reside  in  the  vicinity  of  the  railroad,  who  shall 
be  appointed  and  ascertain  such  compensation,  agreeably  to  the  provisions  of  law 
in  case  of  land  taken  for  railroads. 

Sec.  3639.  Such  telegraph  line  shall  remain  the  propeity  of  such  telegr^ih  com- 
pany, and  shall  not  pass  by  sale,  transfer,  or  mortgage,  made  by  such  railroad  cor- 
poration, of  the  lands  upon  which  the  line  is  erected;  nor  shall  the  Ime  be  liable 
to  attachment,  or  levy  of  execution,  against  such  railroad  corporation. 

Sec.  3640.  No  enjoyment,  for  any  length  of  time,  of  the  privilege  of  maintain- 
ing telegraph  posts,  wires  or  apparatus,  upon  or  over  the  buildings,  or  lands,  of 
other  persons,  shall  give  a  right  to  the  continued  enjoyment  of  such  easement,  or 
raise  a  presumption  of  a  grant  thereof. 

Sec.  3641.  If  a  person  wilfully,  or  intentionally  injures  a  telegraph  wire,  pott,or- 
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other  fixture,  erected,  or  maintained,  in  pursiunce  of  this  chapter,  or  wilfully  ii.- 
terferes  vith  the  working  of  such  telegraph  line,  or  aids,  or  assists  in  such  oA'ensie. 
he  shall  forfeit  one  hundred  dollars,  to  be  recovered  by  an  action  of  debt,  founded 
on  this  section,  in  the  name  of  the  owner  of  such  telegraph  line,  for  hi>  use ;  and 
he  may  also  be  fined  and  imprisoned,  as  provided  in  other  cases  of  malicious  acts. 

^£C.  3642.  Towns  may  construct,  for  their  own  u«e.  telegraph  lines,  upon  and 
nli>ng  the  highways  and  public  roads,  within  their  limits,  subject  to  the  provision ^ 
of  thb  chapter,  so  far  as  the  same  are  applicable. 

Sec  3643.  Seleamen  may  authorize  persons,  upon  such  terms  as  they  pres 
<r  lie.and  subject  to  the  fvovisions  uf  this  chapter,  as  far  as  applicable,  to  con- 
Mnict  for  private  use,  a  telegraph  line  along  the  highways  of  the  town. 

Vermont  had  previously  given  to  its  incorporated  villages 
and  cities,  police  power  over  telephone  poles,  by  an  act  ap- 
proved November  29,  1882  (Laws,  pages  75-6),  providing — 

Sec  I.  All  telegraph,  or  telephone  companies,  or  associations,  and  all  person^ 
owning,  or  managing,  a  telegraph,  or  telephone,  line,  shall  cause  the  telegraph,  or 
telephone,  poles,  run,  or  hereafter,  ereaed  on  any  highway  within  the  limits  of  any 
incorporated  village,  or  city,  to  be  suitably  painted,  to  the  satisfaction  of  the  trus- 
tees of  such  village,  or  aldermen  of  such  city,  and  shall  substitute  straight  poles 
in  place  of  all  crooked  poles  now,  or  hereafter,  erected. 

Sec  2,  Any  telegraph,  or  telephone  company,  or  association,  or  person  owning, 
or  mnnaging  a  telegraph,  or  telephone  line,  which  shall,  after  twenty  days'  notice 
in  writing,  given  by  any  trustee,  or  alderman,  neglect,  or  refuse  to  paint  such  tele- 
graph, or  telephone  poles,  or  substitute  straight  poles  in  place  of  crooked  poles,  &> 
provided  in  section  one  of  this  act,  shall  forfeit  the  sum  of  one  hunilred  dollar:*  to 
such  village,  or  city,  to  be  recovered  in  an  action  of  debt  on  this  statute  ;  and  said 
tru>tees,  or  aldermen,  in  such  case,  may  also  cause  such  poles  to  be  painted,  and 
may  substitute  straight  poles  for  crooked  |x>les,  as  provided  in  section  one  of  this 
set ;  and  may  also  [recover  the  expense  of  so  doing,  in  an  action  brought  in  the 
name  of  such  village,  or  city,  against  the  owners  of  such  telegraph,  or  telephone 
line. 

Sec.  3.  Whoever  shall  post,  or  paint,  any  sign,  advertisement,  or  notice,  on  any 
telegraph,  or  telephone  pole,  shall  forfeit  five  dollars  to  the  village,  or  city,  in  which 
such  pole  is  situated. 

Sec  4.  Justices  of  the  peace  shall  have  jurisdiction  of  all  offences  under  this 
act. 

The  compensation  to  be  paid  for  the  use  of  telegraph  poles, 
was  fixed  by  an  act  approved  November  29,  1882  (Laws,  pages 
74-5),  providing— 

• 

Sec  I.  Persons  desiring  to  attach  a  telephone  line  to  the  poles  maintained  by  a 
telegraph  company,  may  apply  by  petition  in  writing,  to  the  county  court  of  the 
county  in  which,  or  partly  in  which,  the  line  of  pole^,  to  which  it  is  desired  to  at 
tach  such  wires,  is  situated,  stating  that  they  wish  to  attach  a  line  of  wires  to  such 
poles.  The  court  so  petitioned  to,  shall  appoint  three  disinterested  persons,  as 
commissioners,  who  shall  make  examination,  and  determine  whether  such  line  can 
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be  &o  attached,  withont  iojory  to  the  company  owning  the  poles,  and  if  thejrare  of 
the  opinion  that  they  can  be  so  attached,  shall  so  report  to  the  court,  and  shall  also 
report  what,  in  their  opinion,  would  be  a  fair  annual  compensation  to  be  paid  by 
the  persons  desiring  to  attach  such  telephone  lines,  for  the  nse  of  such  poles.  The 
court  may  establish  such  report,  or  they  may  reject  the  same,  and  appoint  new  com- 
missioners, to  re-examine  and  report.  If  a  report  is  finally  established,  recom- 
mending that  the  telegraph  company  allow  the  use  of  its  poles,  for  a  compensation 
specified  in  such  report,  such  company  shall  so  allow  the  use  of  their  poles,  on 
tender  of  such  compensation,  and  if  they  hinder,  or  obstruct  persons,  so  authorized 
to  attach  their  lines  thereto,  may  be  proceeded  against  by  the  court  establishing  the 
report,  as  for  contempt. 

Sec.  2.  The  petition,  with  a  citation  for  that  purpose,  shall  be  served  on  such 
telegraph  company,  at  lea^t  twenty  days  before  the  sitting  of  the  court  to  which 
such  petition  is  preferred. 

Sec.  3.  Such  telephone  wires,  when  affixed  to  the  poles  of  a  telegraph  com- 
pany, under  the  provisions  of  the  preceding  section,  shall  be  put  up  in  such  a 
manner  as  not  to  interfere  with  wires  already  affixed  to  such  poles. 

Sec.  4.  This  act  shall  take  effect  from  its  passage. 

Virginia  permits  the  construction  of  telephone  lines  for  public 
use,  along  roads,  railroads,  and  canals,  by  the  owners  thereof 
(Code  of  1887,  Title  18,  "  Chartered  Companies,  Common  Car- 
riers and  Railroad  Commissioner,"  chap.  5 1 , "  Of  Works  of  In- 
ternal Improvement,"  pp.  330,  342) — 

Sbc  1 185.  Every  company  which  is  governed  by  the  act  passed  on  the  seventh 
day  of  February,  eighteen  hundred  and  seventeen,  prescribing  certain  general  ng- 
ttlations  for  the  incorporation  of  turnpike  companies,  or  by  the  act  passed  on  the 
eleventh  day  of  March^  eighteen  hundred  and  thirty -seven,  prescribing  certaii 
general  regulations  for  the  incorporation  of  railroad  companies,  and  every  compar.y 
which,  since  the  first  day  of  July,  eighteen  hundred  and  fifty,  has  been,  or  which 
hereafter  shall  be,  incorporated  to  construct  any  work  of  internal  improvement, 
shall  be  governed  by  the  provisions  contained  in  the  forty-sevemh  chapter  [of  thU 
Title,  "Of  Joint  Stock  Companies  Generally;  and  of  Companies  Chartered  by 
Courts,]  and  in  this  Chapter,  so  far  as  they  can  apply  to  such  company,  without 
violating  its  charter. 

Sec.  1 23 1.  Any  company  may  construct  and  maintain  along  the  line  of  its  im- 
provement, an  electric  telegraph,  or  telephone,  for  its  own  use  and  that  of  the 
public,  and  make  reasonable  charges  on  messages  and  intelligence  conveyed 
thereby. 

And  further  provides  in  chapter  fifty-four  ('*  Of  Telegraph 
and  Telephone  Companies ")  of  the  same  Title  of  the  Code 
(page  3S4-6)— 

Sec  1287.  Every  telegraph  and  every  telephone  company,  incorporated  by  this 
or  any  other  State,  or  by  the  United  States,  may  coostract,  maintain,  and  operate 
its  line  along  any  of  the  State  or  county  roads,  or  works,  and  over  the  waters  of 
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the  State,  and  along  and  parallel  to  any  of  the  railroads  of  the  State,  pcoTided  the 
ordinary  use  of  snch  roads,  works,  railroads,  and  waters,  be  not  thereby  olstnicted; 
and  along,  or  over,  the  streets  of  any  city,  or  town,  with  the  consent  of  the  conncil 
thereof. 

Sec  1288.  Such  company  may  contract  with  any  person  or  corporation,  the 
owner  of  lands,  or  of  any  interest,  franchise,  ptivileye,  01  easement  therein,  or  in 
respect  thereto,  over  which  such  line  is  proposed  to  be  constructed,  for  the  right  of 
way,  far  erecting,  repairing,  and  preserving  its  poles  and  other  structures,  necessary 
for  operating  its  line,  and  the  right  of  way,  for  the  erection  and  occupation  of  offi* 
oes,  at  suitable  distances  along  its  line,  for  public  accommodation. 

Sec  1289.  If  the  company  and  such  owner  cannot  agree  on  the  terms  of  sach 
contract,  the  company  shall  be  entitled  to  such  right  of  way,  upon  making  just 
compensation  therefor  to  such  owner.  Such  compensation  shall  be  ascertained  and 
made,  as  provided  in  chi^er  forty -six,  for  the  acquisition  of  lands  by  a  company 
incorporated  for  a  work  of  internal  improvement,  when  such  internal  improvement 
company  cannot  agree  on  the  terms  of  the  purchase  with  those  entitled  to  the  lands 
wanted  for  the  purpose  of  the  company.  The  title  which  may  be  acquired  by  a 
telegraph  or  telephone  company,  under  this  section,  shall  be  only  to  a  right  of  wi^ 
for  the  porposes  stated  in  the  preceding  section;  and  no  right  of  way  acquired  by 
any  snch  company,  under  this,  or  the  preceding  section,  shall  be  to  the  exclusion 
of  other  like  companies  from  having,  or  acquiring,  a  like  right  of  way  over  the 
same  lands. 

Sec  129a  The  three  preceding  sections  shall  be  subject  to  repeal,  alteraticm,  or 
modification,  and  the  rights  and  privileges  acquired  thereunder  shall  be  subject  to 
revocadoo  or  modification,  by  the  General  Assembly,  at  its  pleasure. 

Sec  1 291.  It  shall  be  the  duty  of  every  telegraph  or  telephone  company,  doing 
bnsiness  in  this  State,  to  receive  dispatches  from  and  for  other  telegraph  or  tele- 
phone companies  or  lines,  and  from  and  for  any  person ;  and,  upon  the  payment 
of  the  usual  charges  therefor,  according  to  the  regulations  of  the  company,  to  trans- 
mit the  same,  faithfully  and  impartially,  and  as  promptly  as  practicable,  and  in  the 
order  of  delivery  to  the  said  company.  For  every  failure  to  transmit  a  dispatch, 
iaithiully  and  impartially,  and  for  every  failure  to  transmit  a  dispatch  as  promptly 
as  practicable,  or  in  the  order  of  its  delivery  to  the  company,  the  company  shall 
forfeit  the  sum  of  one  hundred  dollars  to  the  person  sending,  or  wishing  to  send, 
such  dispatch.  But  nothing  herein  shall  prevent  any  such  company  from  giving 
preference  to  dispatches  on  official  business,  from  or  to  officers  of  the  United 
States,  or  the  State  of  Virginia,  or  from  making  arrangements  with  proprietors  or 
publishera  of  newspapers,  for  the  transmission  to  them,  for  publication,  of  intelli* 
gence  of  general  and  public  interest,  out  of  its  regular  order. 

Sec  1292.  It  shall  be  the  duty  of  every  telegraph  or  telephone  company,  upon 
the  arrival  of  a  dispatch  at  the  point  to  which  it  is  to  be  transmitted  by  sidd  com- 
pany, to  deliver  it  promptly  to  the  person  to  whom  it  is  addressed,  when  the  regu- 
lations of  the  company  require  such  delivery,  or  to  forward  it  promptly,  as  directed, 
when  the  same  is  to  be  forwarded.  For  every  failure  to  deliver,  or  forward,  a  dis- 
patch as  promptly  as  practicable,  the  company  shall  forfeit  one  hundred  dollars  to 
the  person  sending  the  dispatch,  or  to  the  person  to  whom  it  was  addressed. 

Sec  1293.  Every  person,  firm,  association,  or  company,  doing  the  business  of 
telegraphing  or  telephoning  for  the  public,  in  this  State,  whether  incorporated  or 
not,  shall  be  sobject  to  the  provisions  of  the  two  preceding  sections. 
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Sbc.  1394.  The  propricton  of  each  line  of  telegraph  or  telephone  doing 
in  this  State,  shall,  annually,  on  or  before  the  first  of  October,  make  a  report  to 
the  Board  of  Public  Works  for  the  year  ending  the  next  preceding  thirtieth  day 
of  September,  showing,  in  such  a  way  as  the  Board  may  prescribe,  the  amoant  of 
capital  invested  within  this  Stale  in  their  line,  how  much  thereof  was  received  by 
the  patentees  or  inventors,  and  how  much  is  held  by  others,  the  amount  per  share 
•of  stock,  the  expense  of  construction  and  maintaining  the  line,  the  gross  and  net 
profits  of  such  line,  and  the  regulations  adopted  to  ensure  the  faithful  discharge  of 
the  duties  of  the  said  proprietors.  If  they  fail  to  make  such  report,  they  shall 
forfeit  five  hundred  dollars;  and  the  like  forfeiture  shall  be  incurred  for  each 
succeeding  month  that  such  failure  shall  continue. 

Wisconsin  punishes  injury  to  telephone  lines,  by  chapter  447, 
approved  April  11,  1885,  and  published  April  16,  1885,  Laws, 
page  45^>— 

Sec.  I.  Section  4559  of  the  Revised  Statutes  is  hereby  amended,  to  read  as  fol> 
low  N : 

Si£C.  4559.  Any  person  having  the  right  so  to  do,  who  shall  remove,  or  chmnge, 
.any  building,  or  other  structure,  or  any  timber,  standing  or  fallen,  to  which  any 
telegrapli  or  telephone  lines,  or  wires,  are  in  any  manner  attached,  or  cause  the 
same  to  be  done,  which  shall  destroy,  disturb  or  injure  the  wires,  poles,  or  other 
property  of  any  telegraph  or  telephone  company  transacting  business  in  this  State, 
without  first  giving  to  such  company,  at  its  ofiice  nearest  to  such  place  of  injury,  at 
least  twenty-four  hours'  previous  notice  thereof,  shall  l)e  punished  by  imprisonment 
in  the  county  jail  not  more  than  thirty  days,  or  by  fine  nut  exceeding  fifty  dollars. 

And  any  person  who  shall  break  down,  interrupt,  or  remove  any  telegraph  or 
telephone  line,  or  wire,  or  destroy,  disturb,  interfere  with,  or  injure  the  wires,  poles, 
or  other  property  of  any  telegraph  or  telephone  company  in  this  State,  shall  be 
jninished  by  imprisonment  in  the  county  jail,  not  more  than  three  months,  or  by 
fine  not  exceeding  one  hundred  dollars. 

Sf.c.  2.  This  act  shall  take  eflfcct  and  be  in  force  from  and  after  its  passage  and 
publication. 

The  license  fee  is  fixed  by  Chapter  345,  approved  April  4, 
1883,  and  published  April  13,  1883,  Laws,  pages  304-6^ 

Src.  I.  Every  person,  company,  association  or  corporation,  engaged  in  this 
State,  in  the  business  of  transmitting  messages  by  telephone,  or  of  renting,  letting, 
or  keeping  telephone  instruments,  wires  and  batteries,  or  either,  for  hire,  shall,  on 
or  before  the  tenth  day  of  February  in  each  year,  make  and  return  to  the  State 
I'reasurer,  in  such  form  and  upon  such  blanks  as  shall  be  furnished  by  him,  a  trtie 
statement  of  the  gross  receipts  of  such  person,  company,  association,  or  corporation, 
during  each  year;  which  statement  shall  l)e  verified  by  the  president,  secretary  and 
treastn'er  of  such  company,  association,  or  corporation,  or  of  the  person  so  letting, 
rer.ting,  or  keeping  telephones,  wires,  and  batteries,  or  either,  for  hire;  otherwise 
by  the  oath  of  the  principal  officers  of  such  company,  association,  or  corporation. 
I'lie  statement  herein  reciuired  for  the  year  1883,  may  be  returned  on  or  before  the 
first  d.iy  of  June,  1883. 
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Sec  2.  ETery  sach  person,  company,  association,  or  corporation  shall,  upon  re- 
tnmiag  sncfa  statement,  apply  for  a  license  to  cany  on  soch  telephone  business 
withm  the  State,  and  shall  pajrthe  license  fee  therefor,  provided  in  the  next  section, 
and  thereupon  shall  receive  from  the  Slate  Treasurer  a  license  to  carry  on  such  busi- 
nest  fcr  the  calendar  year,  commencing  on  the  first  day  of  January  preceding,  and 
cndfaig  on  the  succeeding  thirty -first  day  of  December,  unless  sooner  revoked. 

Sec  3.  [As  amended  by  chapter  333,  approved  April  7, 1885,  Laws,  page  313.] 
The  annual  license  fee  provided  for  in  the  preceding  section  shall  be  one  and  one- 
half  per  centum  of  the  gross  receipts  of  the  business  within  the  State. 

Sec.  4.  If  any  such  person,  company,  association,  or  corporation,  engaged  in  the 
telephone  business  in  this  State,  shall  neglect  to  obtain  such  license,  or  pay  such 
license  fee,  or  any  part  thereof,  as  hereinbefore  provided,  such  person,  company, 
association,  or  corporation,  shall  absolutely  forfeit  to  the  State  the  sum  of  five 
thousand  dollars  ($5000),  to  be  recovered  in  an  action  brought  in  the  name  of  the 
State,  and  such  neglect,  in  the  case  of  associations  or  corporations,  shall  also  be  a 
cause  of  forfeiture  of  all  the  rights,  privileges  and  franchises,  under  which  such 
business  is  carried  on,  whether  granted  by  special  charter,  or  obtained  under  laws, 
or  existing  by  comity  in  corporations.  And  the  Attorney -General  shall,  upon  such 
neglect,  collect  by  action  the  pecuniary  forfeiture  herein  impo!»ed,  and  also  proceed 
to  have  such  rights,  privil^es,  and  franchises,  duly  declared  forfeited. 

Any  aaaodation,  or  corporation,  at  any  time  before  final  judgment  of  forfeiture  of 
such  rights,  privileges,  and  franchises,  is  rendered,  may  l)e  permitted  to  make  the 
return  and  pay  the  license  fee  herein  provided  for,  upon  special  application  to  the 
court  in  which  the  action  to  declare  such  forfeiture  is  i^ending,  upon  such  terms  as 
the  court  shall  direct. 

Sec  5.  The  payment  of  the  license  fee  hereinbefore  provided  for,  shall  be  in  lieu 
of  all  taxes  for  any  purposes,  authorized  by  the  laws  of  the  State,  except  taxes  upon 
such  real  estate  as  may  be  owned  by  such  person,  company,  association,  or  corpo- 
ration, which  is  in  nowise  connected  with,  or  in  anywise  used  in  the  prosecution  of 
such  telephone  business. 

Sec  6.  The  license  herein  provided  for  shall  certify  to  the  fact  of  the  payment 
of  the  license  fee,  be  attested  by  the  greater,  or  lesser,  seal,  thereto  affixed,  and  shall 
be  in  such  form  as  shall  be  approved  by  the  Attorney-General. 

Sec  7.  This  act  shall  take  eflect  and  be  in  force  from  and  after  its  passage  and 
publication. 

Wisconsin  has  also  regulated  the  rental  charged,  by  Chapter 
196,  approved  March  23,  1882,  and  published  March  28,  1882, 
Laws,  647 — 

Sec  I.  It  shall  be  the  duty  of  every  telephone  company,  or  person,  firm,  or  cor- 
poration, engaged  in  the  business  of  leasing  telephones  to  the  public,  or  supplying 
the  public  with  telephones  and  telephonic  service,  or  operating  a  telephone  exchange 
10  receive  and  transmit,  without  discrimination,  messages  from  and  for  any  other 
company,  person,  or  persons,  upon  tender,  or  payment,  of  the  usual  or  customary 
charges  therefor;  and,  upon  payment,  or  tender,  of  the  usual  or  customary  charges 
therefor,  or  usual  or.  customary  rental  sum,  it  shall  be  the  duty  of  every  telephone 
company,  or  person,  firm,  or  corporation,  engaged  in  the  business  of  leasing  tele- 
phones to  the  public,  or  supplying  the  public  with  telephones  and  telephonic  service. 
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or  operating  a  telephone  exchange,  to  fiiinish»  witboot  nmcflsontble  ddey,  wkhottt 
discrimination,  and  m-ithont  anj  farther  or  additional  charge  to  the  peraon,  firm,  or 
corporation  appl)ring  for  the  same,  including  all  telegraph  companies,  a  telephone, 
or  telephones,  with  all  the  proper  or  necessary  fixtures,  as  well  es  oonnectioii  with 
the  central  office  or  telephone  exchange,  if  desired,  and  shall  connect  the  telephone 
of  such  person,  firm,  or  corporation,  with  the  telephone  of  any  other  pemo,  firm, 
or  corporation,  having  a  connection  with  the  same,  or  a  connecting  exchange,  or 
central  office,  whenever  requested  so  to  do,  without  regard  to  the  chincter  of  the 
messages  to  be  transmitted,  provided  they  are  not  obscure  [sic]  or  prolane;  and 
every  person,  or  corporation,  neglecting,  or  refusing,  to  comply  with  any  of  the 
provisions  of  this  act,  shall  forfeit  not  less  than  twenty-five,  nor  more  than  one 
hundred  dollan  for  each  and  every  day  such  neglect,  or  refusal,  shall  continue,  one 
half  to  the  use  of  the  person,  or  corporation,  prosecuting  therefor. 

Sec.  2.  This  act  shall  take  effect  and  oe  in  force,  from  and  after  its  passage  and 
publication. 

John  B.  Uhle. 


RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  California. 
SESLER  V.  MONTGOMERY. 

1.  A  husband  may  address  wordi  to  his  wife,  in  private,  which  would  be  slan- 
derous of  another  person,  if  spoken  in  the  presence  of  a  third  person. 

2.  An  eavesdropper,  listening  to  the  conversation  of  the  defendant  and  his 
wife,  is  not  such  a  third  perwn. 

3.  The  common  law  rule,  that  the  civil  existence  of  the  wife  is  merged  in  that 
of  her  husband,  still  obtains,  save  where  an  exception  has  been  legally  estab- 
lished. 

Action  for  slander.  Verdict  and  judgment  for  plaintiflf. 
Defendant  appeals  from  the  judgment  and  from  an  order  de- 
nying a  new  trial. 

In  bank :  on  rehearing.  The  former  opinion  is  on  page  27 1» 
ante. 

Estee,  Wilson  &  McCutchen,  /.  C  Martin  and  W.  F,  Goad, 
for  appellant 

W.  W.  Allen,  A,  K.  Cotton  and  IV,  //.  H.  Hart,  for  re- 
spondent 

McFarland,  J.  (March  23,  1889).  The  evidence  shows  that 
the  alleged  slanderous  words  were  spoken  (if  at  all)  in  the 
house  of  the  defendant  in  a  conversation  addressed  exclusively 
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to  his  wife  ;  and  the  question  to  be  determined  is  this  :  Did 
the  speaking  of  the  words,  under  these  circumstances,  to  his 
wife  alone,  constitute  a  "  publication  **  within  the  meaning  of 
that  word  as  used  in  the  definition  of  slander  ?  (The  plaintiff 
was  eavesdropping,  and  claims  to  have  heard  the  alleged  slan- 
derous words  from  a  point  outside  of  the  door  of  the  room  in 
which  defendant  and  his  wife  were  talking.) 

The  Codes  of  this  State  provide  how  marriages  may  be  en- 
tered into  and  how  divorces  may  be  obtained,  and  they  also 
have  certain  provisions,  different  from  the  rules  of  the  common 
law,  about  the  property  of  the  spouses,  and,  to  a  limited  ex- 
tent, about  their  power  to  make  contracts,  etc.  But  in  the 
Codes  there  is  no  attempt  made  to  change  the  essential  nature 
of  marriage,  or  to  state  its  manifold  incidents  and  conse- 
quences, or  to  establish  new  rules  for  the  solution  of  the  vari- 
ous questions  which  arise  out  of  those  incidents  and  conse- 
quences. Moreover,  although  the  Codes  define  slander  as  a 
*'  false  and  unprivileged  publication  "  of  certain  matters,  they 
do  not  declare  what  shall  constitute  "publication."  For  the 
determination  of  these  questions,  therefore — as  there  are  no 
provisions  about  them  in  the  Codes — we  must  look  to  the 
common  law,  which  is  the  basis  of  our  jurisprudence.  Political 
Code,  §  4468 ;  Van  Maren  v.  Johnson  ( 1 860),  1 5  Cal.  308.  It  is 
admitted  to  be  the  settled  rule  that  there  can  be  no  publication 
within  the  meaning  of  the  law  of  slander  unless  the  words 
alleged  to  be  slanderous  are  spoken  to,  and  in  the  presence  of, 
a  third  person ;  that  is,  a  person  other  than  the  one  who  speaks 
and  the  one  to  whom  the  words  are  spoken.  A  man  entirely 
alone  cannot  commit  slander  by  talking  aloud  to  himself  And 
the  final  question  to  be  solved  is  whether  a  wife,  when  spoken 
to  by  her  husband  in  the  privacy  of  home,  and  not  in  the  pres- 
ence of  others,  is  a  "  third  person  "  within  the  meaning  of  the 
law  under  review,  or  whether,  under  those  circumstances,  there 
should  be  applied  the  doctrine  that  the  husband  and  wife  are, 
civilly,  one  person.  There  is  no  doubt  of  the  general  com- 
mon-law rule  that  the  civil  existence  of  the  wife  is  merged  in 
that  of  her  husband.  Blackstone  says  that  "  by  marriage  the 
husband  and  wife  are  one  person  in  law,"  and  that  "  the  legal 
existence  of  the  woman  is  suspended  during  the  marriage,  or. 
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at  least,  is  incorporated  and  consolidated  into  that  of  the 
husband."  Vol.  i,  442.  Upon  this  principle  of  the  legal 
union  of  husbands  and  wives  most  of  their  rights,  duties,  and 
disabilities  depended.  They  could  not  be  witnesses  for  or 
against  each  other  because  of  thp  maxims,  netno  in  propria 
causa  testis  esse  dcbet^  and  nemo  tcneturse  ipsum  accusare.  And 
upon  this  ground  it  has  been  always  held  that  no  prosecution 
for  conspiracy  can  be  maintained  against  a  husband  and  wife 
only ;  because  the  crime  of  conspiracy  cannot  be  committed 
by  one  person  alone,  and  a  husband  and  wife  are  but  one  per- 
son in  law.  I  Hawkins,  Pleas  of  the  Crown  448,  §  8 ;  i  Rus- 
sell on  Crimes,  39 ;  People  v.  Richards  ( 1 885),  67  Cal.  412.  It  is 
said  that  this  rule  was  a  legal  fiction,  and  that  in  the  course  of 
modem  legislation  and  judicial  decisions  it  has  been  exploded. 
But  it  is  no  more  a  fiction  than  any  other  general  principle  of 
law,  and  we  have  seen  no  authentic  account  of  the  explosion. 
There  always  were  some  exceptions  to  the  rule,  from  the  ear- 
liest history  of  the  common  law,  and  modern  legislation  and 
decision  have  merely  created  additional  exceptions.  The  gen- 
eral rule  still  obtains,  save  where  an  exception  has  been  le- 
gally established,  and  we  have  been  referred  to  no  decision 
establishing  an  exception  as  to  the  point  involved  in  the  case 
at  bar.  Indeed,  the  only  case  in  point  cited  at  all  is  from  an 
inferior  court  of  New  York  {Trumbull  v.  Gibbons  (18 18),  3  City 
H.  Rec.  97),  in  which  it  was  directly  held  that  the  delivery  of  a 
defamatory  manuscript  by  a  husband  to  a  wife  was  not  a  pub- 
lication. And  every  sound  consideration  of  public  policy, 
every  just  regard  for  the  integrity  and  inviolability  of  the  mar- 
riage relation — ^the  most  confidential  relation  known  to  the 
law — should  restrain  a  court  from  establishing  the  exception 
upon  which  the  judgment  in  the  case  at  bar  rests.  When 
husbands  and  wives  talk  to  each  other  alone,  the  conversation 
differs  but  little  from  the  process  of  talking  to  one's  self,  or,  as 
it  is  sometimes  called,  ''  thinking  aloud"  There  is  no  inten- 
tion that  the  conversation  shall  be  repeated  to  others,  and  no 
presumption  that  it  will  be.  It  would  be  strange,  indeed,  if  a 
husband  or  wife  could  not  safely  say  anything  to  the  other 
about  their  neighbors  or  acquaintances  which  he  or  she  would 
not  feel  warranted  in  saying  to  the  world.    Such  a  rule  would 
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destroy  all  opportunity  for  confidential  conference,  advice,  or 
su^estion.  To  a  curious  person  asking  what  had  occurred 
between  a  husband  and  wife  in  the  seclusion  of  their  home» 
the  appropriate  answer  would  be,  id  est  nullum  tui  negotU.  It 
has  been  held  in  another  State  that  there  was  a  sufficient  pub- 
lication of  a  libel  where  a  letter  was  sent  to  a  wife  containing 
defiunatory  matter  about  her  husband ;  and  it  is  argued  that 
the  court  making  the  decision  must  have  held  the  wife  to  be  a 
third  person.  Sclienck  v.  Schenck  (1843),  20  N.  J.  L.  208. 
Whether  or  not  that  decision  was  a  correct  exposition  of  the 
law,  it  is  clear,  at  least,  that  another  principle  was  involved. 
As  the  Court  say  in  that  case :  "  Such  a  communication,  made 
directly  to  the  wife,  is  an  attempt  to  poison  the  fountain  of  do- 
mestic peace,  conjugal  aflection,  and  filial  obligation  at  their 
very  sources."  There  the  exception  which  was  allowed  to  the 
general  rule,  was  in  support  of  the  confidential  relation  of  mar- 
riage, while  in  the  case  at  bar  the  exception  sought  to  be  es- 
tablished would  be  destructive  of  that  relation.  Our  conclu- 
sion is  that  a  communication  from  a  husband  to  a  wife,  not  in 
the  presence  of  any  other  person,  does  not  constitute  a  publi- 
cation within  the  meaning  of  the  law  of  slander.  It  follows 
from  this  conclusion  that  the  judgment  in  the  case  at  bar  was 
erroneous.  Judgment  and  order  appealed  from  reversed,  and 
cause  remanded. 

• 

We  concur :   Beatty,  C.  J. ;  Works,  J. ;  Sharfstein,  J. ; 
Paterson,  J. ;  Thornton,  J. 


Notwithstanding  the  statement  of  the 
CalifomU  Court,  that  they  had  not  in 
December  last,  been  able  to  find  any 
case  exactly  in  point,  the  Queen's  Bench 
Division  of  the  English  High  Court  of 
Justice,  on  the  seventh  of  the  previous 
Febmaiy  (1888),  did  decide  precisely 
this  principle,  as  the  California  Couit 
BOW  declares  it  to  be:  Wennkak  v. 
Morgan^  20  Q.  B.  Div.  635.  HuD- 
DLXSTON,  B.,  in  delivering  the  opin- 
ions, said — ^'  this  is,  as  far  as  we  know, 
the  first  time  it  has  ever  been  alleged 
in  cases  of  this  kind,  that  the  handing 


over  of  a  libel,  by  the  libeller,  to  his 
wife,  is  a  publication.  I  think  that  the 
question  can  be  decided  on  the  common 
law  principle,  that  husband  and  wife 
are  one.  The  uttering  of  a  libel  to  the 
party  libelled  is  clearly  no  publication 
for  the  purposes  of  a  civil  action.  And 
if  a  libel  is  uttered  on  a  privileged  oc- 
casion, to  a  husband,  when  his  wife  b 
present,  it  has  been  held  that  her  pres- 
ence does  not  take  away  the  privilege. 
In  Odgers  on  Libel  and  Slander,  2nd 
ed.  p.  153,  there  u  si  reference  to  Trum- 
bull V.  Giblxmi  (i8i8),  3  Gty  Halt  Re- 
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corder  (N.  Y.)  97,  aa  American  ««i^t 
oi  which  there  is  a  note  in  Townahend 
00  Slander  and  Libel  as  follows : 

'^Gibbons  wrote  defamatory  matter  of 
Trumbull,  and  had  fifty  copies  printed 
in  pamphlet  form,  in  Massachusetts. 
Forty-Bve  copies  he  retained,  and  five 
copies  he  sent  to  his  wife,  in  New  Jer- 
sey, indorsing  four  of  them  with  the 
names  of  certain  persons,  acquaintances 
of  the  wife,  but  without  any  instruc- 
tions to  the  wife  as  to  how  she  should 
dispose  of  the  copies  so  sent  to  her. 
The  wife  delivered  two  of  the  copies  in 
New  Jersey,  to  the  persons  whose  names 
were  indorsed  thereon,  and  the  others 
she  delivered  in  New  Jersey,  to  Trum- 
bull, who  exhibited  them  to  ▼arious 
persons.  On  Trumbull  suin^  Gibbons 
in  New  York  for  libel,  it  was  contended 
for  defendant  (i)  that  there  was  no 
publication  by  defendant;  (2)  or  no 
publication  within  the  State.  The 
second  point  was  overruled,  and  as  to 
the  first,  it  was  held  that  the  delivery  of 
the  manuscript  to  be  printed,  was  a  pub- 
lication, although  a  delivery  to  a  wife,  in 
confidence,  would  not  be  a  publication, 
yet,  in  the  case  then  before  the  Court, 
the  wife  acted  as  the  agent  of  her  hus- 
band, and  her  delivery  of  the  pamphlets 
amounted  to  a  publication  by  the  de- 
fendant.'    (3rd  e  I.,  p.  146,  n.) 

«  We  think  it  our  duty  to  hold  that, 
according  to  a  well  reco^ni^d  princi- 
ple, husband  and  wife  are  in  the  same 
position,  and  therefore,  that  the  uttering 
of  a  lit)el  by  a  husband  to  his  wife,  is 
no  publication,  in  cases  apart  from  the 
Married  Woman's  Pruperiy  Act.*' 

The  eavesdropping  witness  did  not 
figure  in  this  English  case,  but  her  ac- 
tions were  not  considered  by  the  Cali- 
fornia Court,  in  re-establishing  the  prin- 
ciple of  confidential  relations  between 
husband  and  wife. 

When  Mr.  Commissioner  Haynk 
wrote  the  first  opinion  in  tliis  case, 
page  271,  tfnA*,  he  relied  upon  Scketuk 


V.  Sckenck  (1843),  20  N.  J.  L.  ao8, 
as  establishing,  with  other  authotities, 
that  there  was  a  publication.  That 
dedsioQ  was  rendered  by  HoRN- 
BLOWER,  C  J.,  in  the  Supreme  Court 
of  New  Jersey,  upon  a  rule  to-  set 
aside  a  verdict,  and  the  IbUowing  ex- 
tract from  the  opinion  conveys  all  the 
law  in  point:  ''Secondly,  whether  a 
sealed  letter,  addressed  to  the  plaintifTs 
wife  and  handed  to  her,  unopened,  was 
such  9i.  publication  as  the  law  requires 
to  constitute  a  libel.  But,  upon  these 
points,  I  have  no  doubt.  A  man  may 
slander,  or  libel,  another  as  eflfectnally, 
by  circulating  rumors  or  reports,  or  by 
putting  his  communication,  spoken  or 
written,  in  the  shape  of  hearsays^  as  by 
making  distinct  assertions  of  the  slan- 
derous matter  and  giving  them  out  as 
truths  within  his  own  knowledge,  or  for 
the  accuracy  of  which  he  pledges  kii 
own  veracity.  The  only  difference  is, 
the  latter  class  of  calunmiators  are 
rather  the  more  honorable  of  the  two, 
if  any  comparison  can  be  made  between 
such  characters." 

**  Nor  have  I  any  doubt  but  that  a 
sealed  letter,  or  other  communication, 
delivered  to  a  wife,  is  a  publication, 
within  the  meaning  of'  the  law.  A 
slander,  uttered  or  published  abroad, 
may  never  reach  the  ears,  or  eyes,  of 
wife  or  children.  But  such  a  commu- 
nication, made  directly  to  the  wife,  is  an 
attempt  to  poison  the  fountains  of  do- 
mestic peace,  conjugal  affection  and 
filial  obedience,  at  their  very  sources.*' 

The  decision  now  rendered  by  the 
Supreme  Court  of  California  rightly 
points  out  that  another  principle  was 
aUo  involved. 

The  other  case  relied  u|X>n  [  Wen- 
man  V.  Ash  (1853),  '3  Q-  J*-  836].  is 
essentially  the  same  case  and  decided 
upon  essentially  the  same  grounds. 

The  case  of  Siait'f,  Skotmaker  was 
decided  by  the  Supreme  Court  of  North 
Caroliaa,  a  few  da}-s  (December  18, 
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18S8),  after  tbe  princtpal  case.  It  waa 
an  i^jpeal  from  a  jadgmenl^  entered 
lOBpOKk  a  Terdict  of  guilty  on  an  indict- 
ment fcr  slander.  Tbe  accused,  wiih 
his  wife,  W£s  running  towards  tbe  pros- 
ecutrix, and,  wben  about  ibrty  steps 
distant,  halted  and  shook  bis  tt5t  at  tbe 
prosecutrix  and  said—"  Ve5,  there  is 
another  damned  negro  whore,  who  will 
go  to  town  to-morrow,  and  get  out  an- 
other warrant  against  me.*'  Tbe  Court 
held  thai  the  words  spoken,  unques- 
tionably amounted  to  a  charge  of  incon- 
tinency,  within  {  1 113  of  the  Code,  and 
then  considered  the  effect  of  their  utter- 
ance in  the  presence  of  the  wife  as  a 
publication.  Davis,  J.,  said — "  It  is 
further  insisted  by  the  defendant,  that 
the  <  legal  entity '  of  the  wife  being 
merged,  *  husband  and  wife  are  one 
person,'  and  therefore  words  spoken 
by  the  husband,  in  the  presence  of  the 
wife,  are  protected ;  and  '  assuming 
that  the  supposed  defamatory  words 
were  spoken  in  the  hearing  of  a  third 
person,'  the  wife  is  not  such  a  person, 
within  the  meaning  of  the  law ;  and,  if 
she  were  such  a  third  person,  the  fact 
that  she  was  '  a  short  distance  off,*  is 
not  sufficient  to  prove  that  she  heard 
the  defamatory  words.  We  are  unable 
to  see  the  force  of  this  objection.  The 
words  spoken  were  not  of  a  gentle  and 
confidential  character  between  husband 
and  wife,  but  spoken  in  a  loud  tone, 
which  could  have  been  heard  a  long 
way  off;  and  besides,  it  appears  from 
the  testimony  on  behalf  of  the  defend- 
ant, that  a  negro  woman  was  near,  and 
that  the  witness,  John  Lytle,  was  in 
hearing,  though  he  testified  that  the 
language  used  by  the  defendant  was 
difisrent  from  that  charged  by  the  pros- 
ecutrix." 

The  judgment  was  affirmed.  This 
language  would  seem  to  introduce  the 
eavesdropping  witness  again,  by  laying 
stress  upon  the  character  and  tone  of 
the  utterances.     This  Court  will  proba- 


bly not  go  so  lar,  where  the  scene  would 
be  amongst  the  privacies  of  home. 

A  review  of  the  recent  cases  arising 
from  statutory  changes  m  the  relation  ef 
husband  and  .wife,  discloses  no  break- 
ing down  of  this  salutary  principle  of 
the  common  law,  whereby  husl>and  and 
wife  were  considered  as  one  unit.  A 
few  instances  will  suffice. 

In  Illinois  (  TyUr  v.  Sanhcrn^  April 
5,  1889),  the  Supreme  Court  adhered 
to  the  common  law  doctrine,  bv  declar- 
ing  a  sale  made  to  the  wife  of  an  agent, 
without  the  knowledge  of  the  land- 
owner, was  fraudulent  in  law,  though 
not  in  fact  under  the  circumstances  of 
the  case,  Scholfield,  J.,  saying — 
"  Such  a  sale,  at  common  law,  would 
clearly  have  been  voidable,  both  be- 
cause the  wife  diere  had  no  independ- 
ent power  to  contract,  and  because  the 
husband  would  have  taken  an  estate 
during  coverture,  in  the  property.  See 
I  Shars.  Bl.  Comm.  441,  442 ;  Reeves, 
Dom.  Rel.  (2d  ed.),  98,  99,  and  also 
Id.  28.  *  *  *  «  In  our  opinion,  the 
policy  of  the  law  equally  prohibits  the 
wife  of  the  agent,  as  it  does  the  agent 
himself,  from  taking  title  to  the  prop- 
erty which  is  the  subject  of  his  agency, 
without  the  knowledge  and  express  con- 
sent of  the  principal." 

In  this  case,  Bailey,  J.,  and  Craig, 
C.  J.,  dissented,  the  former  thus  expres- 
sing the  riews  of  both— "  The  purchaser 
here  was  not  the  agent,  but  another 
person  [the  wife],  who  was  sui  juris, 
and  capable  of  acquiring,  owning,  and 
controlling  her  separate  property, 
wholly  independent  of  any  control  or 
interfierence  on  the  part  of  her  husband. 
The  opinion  treats  the  purchase  by  the 
wife  as  being  the  same  in  legal  effect  as 
though  made  by  the  husband.  This, 
doubtless,  would  be  the  case,  if  the  wife 
were  still  laboring  under  the  disabilities 
imposed  by  the  rules  of  the  common 
law.  But  our  statute  has  so  far  eman- 
cipated her  from  those  disabilities,  as  to 
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place  her,  in  all  essential  respects,  in 
the  same  legal  position,  so  far  as  prop- 
erty rights  are  concerned,  as  though  she 
were  t^feme  soU.  **♦♦«!  canndt, 
therefore,  jrield  assent  to  ^the  proposi- 
tion, that,  as  the  law  stands,  the  wife  of 
an  agent  most,  as  a  matter  of  law,  be 
held  to  be  subject  to  the  same  legal  in- 
capacity to  become  the  purchaser  of  the 
property,  which  is  the  subject  matter  of 
the  agency,  as  is  the  agent  himself. 
Whether  a  purchase  by  her  is  to  be 
treated  as  fraudulent,  and  therefore 
voidable  at  the  instance  of  the  vendor, 
must,  in  my  opinion,  depend  upon  the 
circumstances,  and  such  purchase  there- 
fore, presents  a  question  of  fraud  in 
fact,  and  not  of  fraud  in  law.  I  do  not 
question  that  the  relation  between  the 
agent  and  the  purchaser,  whether  as 
husband  and  wife,  or  otherwise,  is  a 
circumstance  to  be  considered,  in  con- 
nection with  other  evidence,  whenever 
fraud  in  fact  b  charged." 

In  Michigan,  where  the  court  were 
strongly  of  the  opinion  that  the  hus- 
band had  burned  his  wife's  store,  still  a 
verdict  in  favor  of  the  wife,  against  the 
insurance  company  was  sustained  by 
denjring  the  motion  for  a  new  trial, 
Brown,  J.,  saying — ^*<  While  the  facts 
were  such  as  to  excite  a  grave  suspicion 
of  the  wife's  connivance,  they  were  not 
such  as  to  legally  entitle  this  defence  to 
be  presented  to  the  jury.  There  can  be 
no  question  of  the  legal  proposition, 
that  the  wife  is  not  chargeable  with  the 
frwidulent  conduct  of  her  husband,  not- 
withstanding he  may  have  been  her 
agent  in  the  management  of  the  prop- 
erty and  the  conduct  of  her  business.*' 
Plimky  V.  Germania  F.  6*  A/l  Ins, 
Co.^  U.  S.  Cir.  Ct  E.  Dist.  Mich.,  Jan- 
uazy  II,  1887,  32  Fed.  Repr.  47. 

In  Mississippi,  on  a  creditor's  bill  to 
subject  a  wife's  recetitly purchastd\im\^' 
erty  to  the  husband's  past  debts,  HiLL, 
}.,  said—"  Our  statute  completely  eman- 
cipates married  women  from  all  marital 


disabilities  as  to  their  personal  ri| 
and  liabilities.  •  •  *  •  It  often  hap- 
pens that  friends  of  tlie  wife  are  willing 
to  aid  her  in  procuring  the  means  of 
support  for  herself  and  family,  in  case 
of  the  inability  of  her  husband  to  do 
s(^^  *  •  •  «  mid  iiiig  ^|]|  the  expecta- 
tion that  she  will  be  aided  in  the  man- 
ageyient  of  her  business,  by  her  hus- 
band, whose  first  duty  is  to  provide  for 
the  support  of  his  wife  and  children, 
including  the  education  of  his  children. 
This  may  well  be  done  without  any 
fraud  or  injury  to  the  husband's  credi- 
tors, provided  the  husband  does  noC  re- 
serve to  himaelf  any  interest  in  the 
property,  or  the  income  of  the  business, 
beyond  his  own  support  and  necessary 
personal  expenses.  There  is  no  obli- 
gation upon  his  wife,  to  support  and 
maintain  him,  so  long  as  he  is  able," 
that  is,  as  against  his  creditors,  ^  by  his 
own  labor,  to  support  himself :"  Frank- 
emikaiv.  GUbert,  U.  S.  Cir.  Ct.  S.  Dbt. 
Miss.,  January  1888, 34  Fed.  Repr.  5,7. 

In  Wisconsin  {^Lane  v.  Dtu'kat^ 
March  1 2, 1889),  where  a  mortgage  waa 
made  to  a  married  ^oman,  in  her 
maiden  name,  Lym,  J.,  said — ^  It  is 
not  true  that  a  fictitious  payee  and 
mortgagee  is  named  in  the  note  and 
mortgage.  Barbara  M.  Rhynerisnota 
fictitious  person,  but  a  person  i Jt  esse. 
True,  since  her  marriage,  she  is  entitled 
to  the  name  of  her  husband,  Zentner, 
but  we  are  aware  of  no  law  that  will 
invalidate  obligations  and  conveyances 
executed  by  her,  and  to  her,  in  her  bap- 
tismal name,  if  ^he  chooses  to  give,  or 
take,  them  in  that  form." 

Without  entering  upon  the  questidi 
of  confidential  communications,  a  few 
instances  are  subjoined  to  show  the  na- 
ture  of  such  a  communication,  in  the 
light  of  the  principal  case. 

In  Indiana,  the  wife  was  allowed  In 
testify  to  her  husband's  intoxicated  con- 
dition, when  he  came  to  her  father's 
house :  Sianiey  ▼.  Stanley  (1887),  II2 
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Ind.  143.  But  MiTCHM.!,  J.,  was  care- 
ful to  say — **  The  husband's  condition, 
as  to  being  intoxicated,  unless  it  should 
appear  to  have  been  specially  confided 
to  the  wife  in  the  absence  r»f  others, 
cannot  be  regarded  as  in  the  nature  of 
a  confidential  communication." 

In  the  same  State,  when  the  wife  was 
allowed  to  prove  by  her  own  oath,  that 
»he  had  authorized  her  husband  to  act 
as  her  agent,  Mt^RRLs,  C,  said—**  The 
obfect  of  the  Statute  of  1879  (AcU  of 
1879,  p.  245),  was  not  to  impose  addi- 
tkmal  restrictions  as  to  the  disclosure  of 
coBBmonications  between  husband  and 
wife,  but  to  continue  the  law  as  it  has 
long  eziited  upon  the  subject.  The 
anthority  given  by  the  wife,  to  the  hus- 
band, to  transact  her  business,  is  not 
confidential  nor  intended  to  be  private. 
Such  authority  may  lie  in  writing,  or 


may  be  Terbal.  It  is  intended  to  be 
known,  and  would  be  worthless  unless 
known  :"  Sthwied  v.  Frani  (1882), 
86  Ind.  250,  258. 

In  Ma.ssachusetts  (Comm  v.  JarJine^ 
1887, 143  Ma&b.  567),  a  married  woman 
has  been  allowed  to  testify  to  complaints 
of  pain  and  suffering  in  limbs  and  body, 
by  her  husband,  after  an  assault.  The 
enquiry  called  for  nothing  more,  and, 
therefore,  she  was  not  testifying  to  any- 
thing confidential  or  private. 

In  Vermont,  the  wife  of  one  party  to 
a  contract  was  the  only  meani>  of  com- 
munication between  the  parties  in  mak- 
ing the  contract.  She  was  allowed  to- 
testify  in  favor  of  the  husband,  on  the 
ground  of  being  the  agent  of  both  par- 
ties :  MarHn  ▼.  Huribert  (1888).  60 
Vt.  364. 

John  B.  Uhli:;. 
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An  insolvent  debtor  may  insure  his  life  for  the  benefit  of  his  wife  and  children 
and  pay  the  premiums  out  of  his  own  earnings,  without  rendering  the  proceeds  of 
soch  insoiance  liable  for  the  claims  of  his  creditors. 

The  payment  of  the  premiums  for  such  insurance  is  not  equivalent  to  a  transfer 
of  property  with  intent  to  hinder,  delay  and  defraud  creditors,  such  as  would  be 
fraudulent  and  void  under  the  Statute  of  13  Elizabeth,  c.  5. 

Semhie^  per  Fuller,  C.  J.,  '*  that,  should  an  insolvent  debtor  pay  large  pre- 
miums out  of  all  reasonable  proportion  to  his  known  or  reputed  financial  condi- 
tion, and  under  circumstances  of  grave  suspicion  which  might  justify  the  infer- 
ence of  fraud  on  creditors  in  the  withdrawal  of  such  an  amount  from  the  debtor's 
resources,  his  creditors  would  be  entitled  upon  his  death  to  receive  from  the  insur- 
ance  money  the  amount  of  the  premiums  thus  paid  ;  but  in  such  case  both  the 
beneficiary  named  in  the  policy  and  the  insurer  must  be  shown  to  have  partici- 
pated in  the  fraudulent  intent. 

Appeals  from  the  Supreme  Court  of  the  District  of  Col- 
umbia. 

On  the  23d  of  April,  1872,  in  consideration  of  an  annual 
premium  of  f  230.89,  the  Life  Insurance  Company  of  Virginia 
Vol.  XXXVII.-27 
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issued  at  Petersburgh,  in  that  commonwealth,  a  policy  of  in- 
surance on  the  life  of  Thomas  L.  Hume,  of  Washington^  D. 
C,  for  the  term  of  his  natural  life,  in  the  sum  of  ^10,000,  for 
the  sole  use  and  benefit  of  his  wife,  Annie  Graham  Hume,  and 
his  children,  payment  to  be  made  to  them,  their  heirs,  execu- 
tors, or  assigns,  at  Petersburgh,  Virginia. 

The  charter  of  the  company  provided  as  follows  : 

Any  policy  of  iDsunmce  issued  by  the  Life  Insarance  Company  of  ViiginiAon 
die'  life  of  any  person,  expressed  to  be  for  the  benefit  of  any  married  woman, 
whether  the  same  be  effected  originally  by  herself  or  her  husband,  or  by  any  other 
person,  or  whether  the  premiums  thereafter  be  paid  by  herself  or  her  husband  or 
any  other  person  as  aforesaid,  shall  enure  for  her  sole  and  separate  use  and  benefit 
and  that  of  her  husband*s  children,  if  any,  as  maybe  expressed  in  said  policy,  and 
shall  be  held  by  her  free  from  the  control  or  claim  uf  her  husband  or  his  crediton, 
or  of  the  person  effecting  the  same  and  his  creditors.     (Sec.  7.) 

The  application  for  this  policy  was  made  on  behalf  of  the 
wife  and  children  by  Thomas  L.  Hume,  who  signed  the  same 
for  them. 

The  premium  of  ^230.89  was  reduced  by  annual  dividends 
of  $34-71  to  f  196.18,  which  sum  was  regularly  paid  on  the 
23d  of  April,  1872,  and  each  year  thereafter,  up  to  and  includ- 
ing the  23d  of  April,  1881. 

On  the  28th  of  March,  1880,  the  Hartford  Life  and  Annuity 
CoQipany  of  Hartford,  Connecticut,  issued  five  certificates  of 
insurance  upon  the  life  of  Thomas  L.  Hume,  of  ^1,000  each, 
payable  at  Hartford  to  his  wife,  Annie  G.  Hume,  if  living,  but 
otherwise  to  his  legal  representatives.  Upon  each  of  these 
certificates  a  premium  of  ten  dollars  was  paid  upon  their  issu-" 
ance,  amounting  in  all  to  $50,  and  thereafter  certain  other 
sums,  amounting  at  the  time  of  the  death  of  Hume  to  ^4r.25. 

On  the  17th  of  February,  1881,  the  Maryland  Life  Insur? 
ance  Company  of  Baltimore  issued,  at  Baltimore,  a  policy  of 
insurance  upon  the  life  of  Thomas  L.  Hume,  in  the  sum  of 
$16,000,  for  the  term  of  his  natural  life,  payable  in  the  city  of 
Baltimore  to  "the  said  insured,  Annie  G.  Hume,  for  her  sole 
use,  h^r  executors,  administrators,  or  assigns  " ;  the  said  policy 
being  issued,  as  it  recites  on  its  face,  in  consideration  of  the 
sum  of  $117.20  to  them  duly  paid  by  said  Annie  G.  Hume, 
and  of  an  annual  premium  of  the  same  amount  to  be  paid  each 
year- during  the  continuance  of  the  policy.    The  application 
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for  this  policy  was  signed  ''  Annie  G.  Hume,  by  Thomas  L. 
Hume/'  as  is  a  recognized  usage  in  such  applications  and  in 
accordance  with  instructions  to  that  eflfect  printed  upon  the 
policy. 

The  charter  of  the  Maryland  Life  Insurance  Company  pro- 
vides as  follows : 

Scctkm  17.  That  it  shall  be  lawful  for  any  married  woman,  by  henelf  or  in  her 
name  or  in  the  name  of  any  third  person,  with  his  consent,  as  her  trustee,  to  be 
caosed  to  be  insinred  in  said  company,  for  her  sole  use,  the  life  of  her  husband,  for 
any  definite  period  or  for  the  term  of  his  natural  life,  and  in  case  of  her  Sttrviving 
her  husband  the  sum  or  net  amount  of  the  insurance  shall  be  payable  to  her  to 
and  for  her  own  use,  free  from  the  claims  of  the  representatives  of  her  husband  or 
3f  any  of  bis  creditors.  In  case  of  the  death  of  the  wife  before  the  decease  of 
die  husband,  the  amount  of  the  insurance  may  be  made  payable,  after  the  death  of 
the  husband,  to  her  children,  or,  if  under  age,  to  their  guardian,  fur  their  use;  in 
the  event  of  there  being  no  children,  she  may  have  power  to  devise,  and  if  dying 
intestate,  then  to  go  [to]  the  next  of  kin. 

The  directions  printed  on  the  margin  of  the  pcdicy  called 
especial  attention  to  the  provisions  of  the  charter  upon  this 
subject,  an  extract  from  which  was  printed  on  the  fourth  page 
of  the  application.  The  amount  of  premium  paid  on  this 
policy  was  $242.26,  a  loan  having  been  deducted  from  the  full 
premium  of  $337.20. 

On  the  13th  of  JunCr  1881,  the  Connecticut  Mutual  Life  In- 
surance Company,  of  Hartford,  in  consideration  of  an  annual 
premium  of  $350.30,  to  be  paid  before  the  day  of  its  date,  is- 
sued a  policy  of  insurance  upon  tiie  life  of  Thomas  L.  Hume, 
in  the  sum  of  $10,000,  for  the  term  of  his  natural  life,  payable 
at  Hartford  to  Annie  G.  Hume  and  her  children  by  him,  or 
their  legal  representatives.  The  application  for  this  policy  was 
signed  "Annie  G.  Hume,  by  Thomas  L.  Hume."  It  was  ex- 
pressly provided,  as  part  of  the  contract,  that  the  policy  was 
issued  and  delivered  at  Hartford,  in  the  State  of  Connecticut, 
and  was  "to  be  in  all  respects  construed  and  determined  in 
accordance  with  the  laws  of  that  State." 

The  "  statute  of  Connecticut  respecting  policies  of  insurance 
issued  for  the  benefit  of  married  women  "  was  printed  upon 
the  policy  under  that  heading,  and  is  as  follows : 

Any  policy  of  life  insurance  expressed  to  be  for  the  benefit  of  a  married 
woman,  or  assigned  to  her  or  in  trust  for  her,  shall  inure  to  her  separate  use,  or,  in 
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case  of  her  decease  before  payment,  to  the  use  of  her  children  or  of  her  husband's 
children,  as  may  Le  provided  in  such  policy.  Provided^  That,  if  the  annual  pro- 
mium  on  such  policy  shall  exceed  three  hundred  dollars,  the  amount  of  such  ex- 
cess, with  interest,  shall  inure  to  the  benefit  of  the  creditors  of  the  person  paying 
the  premiums  :  but  if  she  shall  die  before  the  person  insured,  leaving  no  children 
of  herself  or  husband,  the  policy  t^hall  become  the  projierty  of  the  person  who  has 
paid  the  premiums,  unless  otherwise  provitkd  in  such  policy. 

And  this  extract  from  the  statute  was  printed  upon  the 
poh'cy  and  attention  directed  thereto.  From  the  II350.30  pre- 
mium the  sum  of  Hi 05  was  deducted,  to  be  charged  against 
the  policy  in  accordance  with  its  terms,  with  interest,  and 
II245.30  was  therefore  the  sum  paid. 

The  American  Life  Insurance  Company  of  Philadelphia  had 
also  issued  a  policy  in  the  sum  of  1^5.000  on  the  life  of  Hume, 
payable  to  himself  or  his  personal  representatives,  and  this 
was  collected  by  his  administrators. 

Thomas  L.  Hume  died  at  Washington  on  the  23d  of  Octo- 
ber, 1 88 1,  insolvent,  his  widow  Annie  G.  Hume  and  six  minor 
children  surviving  him. 

November  2d,  1 881,  the  Central  National  Bank  of  Wash- 
ington, as  the  holder  of  certain  promissory  notes  of  Thomas 
L.  Hume,  amounting  to  several  thousand  dollars,  filed  a  bill  in 
the  Supreme  Court  of  the  District  of  Columbia  against  Mrs. 
Hume  and  the  Maryland  Life  Insurance  Company,  alleging 
that  the  policy  issued  by  the  latter  was  procured  while  Hume 
was  insolvent;  that  Hume  paid  the  premium  of  II242.26  with- 
out complainant's  knowledge  or  consent,  and  for  the  purpose 
of  hindering,  delaying,  and  defrauding  the  complainant  and 
his  other  creditors  ;  and  praying  for  a  restraining  order  on  the 
insurance  company  from  paying  to,  and  Mrs.  Hume  from  re- 
ceiving, either  for  herself  or  children,  the  amount  due  pending 
the  suit,  and  "  that  the  amount  of  the  said  insurance  policy  may 
be  decreed  to  be  assets  of  said  Thomas  L.  Hume,  applicable 
to  the  payment  of  debts  owing  by  him  at  his  death,"  etc.  The 
temporary  injunction  was  granted. 

On  the  1 2th  of  November,  the  insurance  company  filed  its 
answer  to  the  effect  that  Mrs.  Hume  obtained  the  insurance  in 
her  own  name,  and  was  entitled  under  the  policy  to  the  amount 
thereof,  and  setting  up  and  relying  upon  the  1 7th  section  of  its 
charter,  quoted  above.     Mrs.  Hume  answered,  November  16, 
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declaring  that  she  applied  for  and  procured  the  policy  in  ques- 
tion, and  that  it  was  not  procured  with  fraudulent  intent ;  that 
the  estate  of  her  father,  A.  H.  Pickrell,  who  died  in  1879,  was 
the  largest  creditor  of  Hume's  estate  ;  that  she  is  her  father's 
residuary  legatee  ;  that  the  amount  of  the  policy  was  intended 
not  only  to  provide  for  her, but  also  to  secure  her  against  loss; 
that  her  mother  had  furnished  Hume  with  about  a  thousand 
dollars  annually  to  be  used  for  her  best  interests  and  that  of 
his  wife  and  children  ;  and  that  the  premium  paid  on  the  policy 
in  question  and  those  paid  on  other  policies,  was  and  were 
paid  out  of  money  belonging  to  her  Other's  estate,  or  out  of 
the  money  of  her  mother  applied  as  directed  and  requested  by 
the  latter. 

Benjamin  U.  Keyser,  receiver,  holding  unpaid  notes  of  Hume, 
was  allowed,  by  order  of  court,  November  16,  1 881,  to  inter- 
vene as  co-complainant  in  the  cause. 

R.  Ross  Perry  and  Reginald  Fendall  were  appointed,  No- 
vember 26,  1 88 1,  Hume's  administrators. 

On  January  23, 1882,  the  administrators  filed  three  bills  (and 
obtained  injunctions)  against  Mrs.  Hume  and  each  of  the  other 
insurance  companies,  attacking  each  of  the  policies  (except  the 
American)  as  a  fraudulent  transfer  by  an  insolvent  of  assets 
belonging  to  his  creditors. 

The  answers  of  Mrs.  Hume  were  substantially  the  same 
mutatis  mutandis  as  above  given,  and  so  were  the  answers  of 
the  Connecticut  Mutual  and  the  Virginia  Life,  the  former 
pleading  the  statute  of  Connecticut  as  part  of  its  policy,  and 
the  latter  the  seventh  section  of  its  charter. 

The  Hartford  Life  and  Annuity  Company  did  not  answer, 
and  the  bill  to  which  it  was  a  party  defendant  was  taken  pro 
con/esso. 

The  administrators  were,  by  order  of  court,  January  2,  1883. 
admitted  parties  defendant 

January  4,  1883,  the  Court  entered  a  decretal  order,  dissolv- 
ing the  restraining  order  in  one  case,  and  directing  the  Vir- 
ginia Insurance  Company  to  pay  the  amount  due  upon  its 
policy  into  court,  and  the  clerk  of  the  court  to  pay  the  same 
over  to  Mrs.  Hume,  for  her  own  benefit  and  as  guardian  of  her 
children  (which  was  done  accordingly),  and  continuing  the 
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injunctions  in  the  other  cases,  but  ordering  the  other  insurance 
companies  to  pay  the  amounts  due  into  the  registry  of  the 
court* 

By  order  of  Court,  January  30,  1883,  the  Farmers'  and 
Mechanics'  National  Bank  of  Georgetown,  which  had  proved 
up  a  large  claim  against  Hume's  estate,  was  allowed  to  inter- 
vene as  a  co-complainant;  and  March  19,  1883,  George  W. 
Cochran,  a  creditor,  was  by  like  order  allowed  to  intervene  as 
co-complainant. 

Replications  were  filed  and  testimony  taken  on  both  sides. 

The  evidence  tended  to  show  that  Hume's  financial  con- 
dition as  early  as  1874  was  such  that  if  called  upon  to  respond 
on  the  instant  he  could  not  have  met  his  liabilities,  and  that 
this  condition  grew  gradually  worse  until  it  culminated  in 
irretrievable  ruin  in  the  fall  of  1 881  ;  but  it  also  indicates  that 
for  several  years,  and  up  to  October  21,  1881,  two  days  before 
his  death,  he  was  a  partner  in  a  going  concern  apparently  of 
capital  and  credit ;  that  he  had  a  considerable  amount  of  real 
estate,  though  most  of  it  was  heavily  encumbered  ;  that  he 
was  an  active  business  man,  not  personally  extravagant ;  and 
that  he  was,  for  two  years  prior  to  October,  in  receipt  of 
moneys  from  his  wife's  mother,  who  had  an  income  from  her 
separate  property. 

He  seems  to  have  received  from  Mrs.  Pickrell,  or  the  estate 
of  Pickrell,  his  wife's  father,  of  which  Mrs.  Hume  was  the 
residuary  legatee,  over  six  thousand  dollars  in  1879,  over  three 
thousand  dollars  in  1880,  and  over  seventeen  hundred  dollars 
in  1881. 

Mrs.  Pickrell's  fixed  income  was  one  thousand  dollars  a  year 
from  rents  of  her  own  property,  which  after  the  death  of  her 
husband  in  May,  1879,  was  regularly  paid  over  to  Mr.  Hume. 
She  testifies  that  she  told  Hume  that  "  he  could  use  all  that  I 
[she]  had  for  his  own  and  his  family's  benefit,  and  that  he  could 
use  it  for  anything  he  thought  best " ;  that  she  had  out  of  it 
herself  from  |t200  to  ^^250  a  year  from  the  death  of  Pickrell. 
in  May,  1879,  to  that  of  Hume,  in  October.  1881,  and  that  be- 
fore his  death  Mr.  Hume  informed  his  wife  and  herself  that  he 
had  insured  his  life  for  Mrs.  Hume's  benefit,  but  did  not  state 
where  the  premium  money  came  from. 
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Blackford,  agent  for  the  Maryland  Company,  testified,  under 
objection,  that  Hume  told  him  in  February,  1881,  that  certain 
means  had  been  placed  in  his  hands,  to  be  invested  for  his  wife 
and  children,  and  he  had  concluded  to  take  Hi 0,000  in  Black- 
ford's agency,  and  should  some  months  later  take  $10,000  in 
the  Connecticut  Mutual.  He  accordingly  took  the  H  10,000  in 
the  Maryland,  and  subsequently,  during  the  summer,  informed 
Blackford  that  he  had  obtained  the  insurance  in  the  Connec- 
ticut Mutual. 

Evidence  was  also  adduced  that  Mr.  Hume  was  largely  in- 
debted to  Pickreirs  estate,  by  reason  of  endorsements  of  his 
paper  by  Pickrell,  and  the  use  by  him  in  raising  money  of  se- 
curities belonging  to  the  .latter,  and  that  said  estate  is  involved 
in  litigation  and  its  ultimate  value  problematical. 

The  causes  were  ordered  to  be  heard  in  the  first  instance  at 
a  general  term  of  the  Supreme  Court  of  the  District  of  Colum- 
bia, which  Court,  after  argument,  on  the  5th  day  of  January, 
1885,  decreed  that  the  administrators  should  recover  all  sums 
paid  by  Thomas  L.  Hume  as  premiums  on  all  said  policies, 
including  those  on  the  Virginia  policy  from  1874,  and  that 
after  deducting  said  premiums,  the  residue  of  the  money  paid 
into  Court  (being  that  received  from  the  Maryland  and  the 
Connecticut  Mutual)  be  paid  to  Mrs.  Hume  individually  or  as 
guardian  for  herself  and  children,  and  that  the  Hartford  Life 
and  Annuity  Company  pay  over  to  her  the  amount  due  on  the 
certificates  issued  by  it. 

From  this  decree  the  said  Central  National  Bank,  Benjamin 
U.  Keyser,  the  Farmers'  and  Mechanics*  National  Bank  of 
Georgetown,  George  W.  Cochran,  and  the  administrators,  as 
well  as  Mrs.  Hume,  appealed,  and  the  cause  came  on  to  be 
heard  upon  these  cross-appeals. 

Walter  D,  Davidge,  R,  Ross  Perry  and  Edwards  &  Barnard 
for  creditors  and  administrators  ;  Enoch  Totten  and  Gordon  & 
Gordon  for  Mrs.  Hume  and  her  children. 

Mr.  Chief  Justice  Fuller,  November  12,  1888,  (after  stating 
the  &cts  as  above) : 

No  appeal  was  prosecuted  from  the  decree  of  January  4. 
1883,  directing  the  amount  due  upon  the  policy  issued  by  the 
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Life  Insurance  Company  of  Virginia  to  be  paid  over  to  Mrs. 
Hume  for  her  own  benefit  and  as  guardian  of  her  children^nor 
is  any  error  now  assigned  to  the  action  of  the  Court  in  that 
regard.  Indeed,  it  is  conceded  by  counsel  for  the  complain- 
antSy  that  this  contract  was  perfectly  valid  as  against  the  worid, 
but  it  is  insisted  that,  assuming  the  proof  to  establish  the  in- 
solvency of  Hume  in  1874  and  thenceforward,  the  premiums 
paid  in  that  and  the  subsequent  years  on  this  policy  belonged 
in  equity  to  the  creditors,  and  that  they  were  entitled  to  a  de- 
cree therefor  as  well  as  for  the  amount  of  the  Maryland  and 
Connecticut  policies  and  the  premiums  paid  thereon. 

It  is  not  denied  that  the  contract  of  the  Maryland  Insurance 
Company  was  directly  between  that  company  and  Mrs.  Hume, 
and  this  is,  in  our  judgment,  true  of  that  of  the  Connecticut 
Mutual,  while  the  Hartford  Company's  certificates  were  paya- 
ble to  her,  if  living. 

Mr.  Hume  having  been  insolvent  at  the  time  the  insurance 
was  effected,  and  having  paid  the  premiums  himself,  it  is  argued 
that  these  policies  were  within  the  provisions  of  13  Elizabeth, 
c.  5,  and  inure  to  the  benefit  of  his  creditors  as  equivalent  to 
transfers  of  property  with  intent  to  hinder,  delay,  and  defraud. 
The  object  of  the  statute  of  Elizabeth  was  to  prevent  debtors 
from  dealing  with  their  property  in  any  way  to  the  prejudice 
of  their  creditors;  but  dealing  with  that  which  creditors,  irres- 
pective of  such  dealing,  could  not  have  touched,  is  within 
neither  the  letter  nor  the  spirit  of  the  statute.  In  the  view  of 
the  law,  credit  is  extended  in  reliance  upon  the  evidence  of  the 
ability  of  the  debtor  to  pay,  and  in  confidence  that  his  posses- 
sions will  not  be  diminished  to  the  prejudice  of  those  who 
trust  him.  This  reliance  is  disappointed,  and  this  confidence 
abused,  if  he  divests  himself  of  his  property  by  giving  it  away 
after  he  has  obtained  credit.  And  where  a  person  has  taken 
out  policies  of  insurance  upon  his  life  for  the  benefit  of  his  es- 
tate, it  has  been  frequently  held  that,  as  against  creditors,  his 
assignment,  when  insolvent,  of  such  policies,  to  or  for  the  ben- 
efit of  wife  and  children,  or  either,  constitutes  a  fraudulent 
transfer  ot  assets  within  the  statute,  and  this,  even  though  the 
debtor  may  have  had  no  deliberate  intention  of  depriving  his 
creditors  of  a  fund  to  which  they  were  entitled,  because  his  act 
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has  in  point  of  fact  withdrawn  such  a  fund  from  them,  and 
dealt  with  it  by  way  of  bounty.  Freeman  v.  Pope  (1869),  L.  R., 
9  Eq.  206;  s.  c.  (1870),  L.  R.,  5  Ch.  538.  The  rule  stands 
upon  precisely  the  same  ground  as  any  other  disposition  of  his 
property  by  the  debtor.  The  defect  of  the  disposition  is  that 
it  removes  the  property  of  the  debtor  out  of  the  reach  of  his 
creditors.     Cornish  v.  dark  (1872),  L.  R.,  14  Eq.  184. 

But  the  rule  applies  only  to  that  which  the  debtor  could 
have  made  available  for  payment  of  his  debts.  For  instance, 
the  exercise  of  a  general  power  of  appointment  might  be 
fraudulent  and  void  under  the  statute,  but  not  the  exercise  of 
a  limited  or  exclusive  power,  because,  in  the  latter  case,  the 
debtor  never  had  any  interest  in  the  property  himself  which 
could  have  been  available  to  a  creditor,  or  by  which  he  could 
have  obtained  credit.  May  on  Fraudulent  Conveyances,  p.  33. 
It  is  true  that  creditors  can  obtain  relief  in  respect  to  a  fraud- 
ulent conveyance  where  the  grantor  cannot,  but  that  relief  only 
restores  the  subjection  of  the  debtor's  property  to  the  payment 
of  his  indebtedness  as  it  existed  prior  to  the  conveyance. 

A  person  has  an  insurable  interest  in  his  own  life  for  the 
benefit  of  his  estate.  The  contract  affords  no  compensation  to 
him,  but  to  hxz  representatives.  So  the  creditor  has  an  insur- 
able inteicst  in  the  debtor's  life,  and  can  protect  himself  accord- 
ingly, if  he  so  chooses.  Marine  and  fire  insurance  is  consid- 
ered as  strictly  an  indemnity ;  but  while  this  is  not  so  as  to 
life  insurance,  which  is  simply  a  contract,  so  far  as  the  com- 
pany is  concerned,  to  pay  a  certain  sum  of  money  upon  the 
occurrence  of  an  event  which  is  sure  at  some  time  to  happen, 
in  consideration  of  the  payment  of  the  premiums  as  stipulated, 
nevertheless  the  contract  is  also  a  contract  of  indemnity.  If 
the  creditor  insures  the  life  of  his  debtor,  he  is  thereby  indem- 
nified against  the  loss  of  his  debt  by  the  death  of  the  debtor 
before  payment ;  yet,  if  the  creditor  keeps  up  the  premiums, 
and  his  debt  is  paid  before  the  debtor's  death,  he  may  still  re- 
cover upon  the  contract,  which  was  valid  when  made,  and  which 
the  insurance  company  is  bound  to  pay  according  to  its  terms; 
but  if  the  debtor  obtains  the  insurance  on  the  insurable  interest 
of  the  creditor,  and  pays  the  premiums  himself,  and  the  debt 
is  extinguished  before  the  insurance  falls  in,  then  the  proceeds 
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would  go  to  the  estate  of  the  debtor.  Knox  v.  Turner  (1870), 
L.  R.,9Eq.  155. 

The  wife  and  children  have  an  insurable  interest  in  the  life 
of  the  husband  and  feuher,  and  if  insurance  thereon  be  taken 
out  by  him  and  he  pays  the  premiums  and  survives  them,  it 
might  be  reasonably  claimed  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary,  that  the  policy  would  inure  to  his  estate. 

In  Continental  Life  Ins.  Co.  v.  Palmer  (1875),  4^  Conn.  60, 
the  wife  insured  the  life  of  the  husband,  the  amount  insured  to 
be  payable  to  her  if  she  survived  him,  if  not,  to  her  children. 
The  wife  and  one  son  died  prior  to  the  husband,  the  son  leav- 
ing a  son  surviving.  The  Court  held  that  under  the  provi- 
sions of  the  statute  of  that  State,  the  policy  being  made  paya- 
ble to  the  wife  and  children,  the  children  immediately  took 
such  a  vested  interest  in  the  policy,  that  the  grand-son  was  en- 
titled to  his  father's  share,  the  wife  having  died  before  the  hus- 
band, but  that  in  the  absence  of  the  statute  "  it  would  have 
been  a  fund  in  the  hands  of  his  representatives  for  the  benefit 
of  the  creditors,  provided  the  premiums  had  been  paid  by 
him."  So  in  the  case  of  Anderson's  Estate^  Hay's  and  Kerr's 
Appeal  {iij7\  85  Pa.  202.  A.  insured  his  life  in  &vor  of  his 
wife,  who  died  intestate  in  his  lifetime,  leaving  an  only  child. 
A.  died  intestate  and  insolvent,  the  child  surviving,  and  the 
Court  held  that  the  proceeds  of  the  policy  belonged  to  the 
wife's  estate,  and,  under  the  intestate  laws,  was  to  be  distri- 
buted share  and  share  alike  between  her  child  and  her  hus- 
band's  estate,  notwithstanding,  under  a  prior  statute,  life  insur- 
ance taken  out  for  the  wife  vested  in  her  free  from  the  claims 
of  the  husband's  creditors.  But  if  the  wife  had  survived  she 
would  have  taken  the  entire  proceeds. 

We  think  it  cannot  be  doubted  that  in  the  instance  of  con- 
tracts of  insurance  with  a  wife  or  children,  or  both,  upon  their 
insurable  interest  in  the  life  of  the  husband  or  father,  the  latter, 
while  they  are  living,  can  exercise  no  power  of  disposition  over 
the  same  without  their  consent,  nor  has  he  any  interest  therein 
of  which  he  can  avail  himself,  nor  upon  his  death  have  his 
personal  representatives  or  his  creditors  any  interest  in  the 
proceeds  of  such  contracts,  which  belong  to  the  beneficiaries 
to  whom  they  are  payable. 
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It  is  indeed  the  general  rule  that  a  policy,  and  the  money  to 
become  due  under  it,  belong,  the  moment  it  is  issued,  to  the 
person  or  persons  named  in  it  as  the  beneficiary  or  beneficia 
ries,  and  that  there  is  no  power  in  the'  person  procuring  the 
insurance,  by  any  act  of  his,  by  deed  or  by  will,  to  transfer  to 
any  other  person  the  interest  of  the  person  named.  Bliss  on 
Life  Insurance,  2d  ed.,  p.  517;  Glansw.  Gloeckler  (1881),  10 
Bradw.  (III.),  486,  per  McAluster,  J. ;  s.  c.  (1882),  104  111. 
573;  Wilburn  v.  Wilbum  (1882),  83  Ind.  55  ;  Rickcr  v.  Charter 
Oak  Life  Ins.  Co.  (1880),  27  Minn.  193 ;  Charter  Oak  Life  Ins. 
Co.v. Brant  {iSji),  47  Mo.  419;  GouUv,  Emerson  {186S),  gg 
Mass.  154;  Knickerbocker  I^e  Ins.  Co.\.  ^/f/j(i868),  Id.  157 

This  must  ordinarily  be  so  where  the  contract  is  directly 
with  the  beneficiary ;  in  respect  to  policies  running  to  the  per- 
son insured,  but  payable  to  another  having  a  direct  pecuniary 
interest  in  the  life  insured ;  and  where  the  proceeds  are  made 
to  enure  by  positive  statutory  provisions. 

Mrs.  Hume  was  confessedly  a  contracting  party  to  the  Mary- 
land policy ;  and  as  to  the  Connecticut  contracts,  the  statute 
of  the  State  where  they  were  made  and  tq  be  performed,  ex- 
plicitly provided  that  a  policy  for  the  benefit  of  a  married 
woman  shall  enure  to  her  separate  use  or  that  of  her  children, 
but  if  the  annual  premium  exceed  three  hundred  dollars,  the 
amount  of  such  excess  shall  enure  to  the  creditors  of  the  per- 
son paying  the  premiums. 

The  rights  and  benefits  given  by  the  laws  of  Connecticut  in 
this  regard  are  as  much  part  of  these  contracts  as  if  incorpo- 
rated therein,  not  only  because  they  are  to  be  taken  as  if  entered 
into  there,  but  because  there  was  the  place  of  performance,  and 
the  stipulation  of  the  parties  was  made  with  reference  to  the 
laws  of  that  place. 

And  if  this  be  so  as  between  Hume  and  the  Connecticut 
companies,  then  he  could  not  have  at  any  time  disposed  of 
these  policies  without  the  consent  of  the  beneficiary.  Nor  is 
there  anything  to  the  contrary  in  the  statutes  or  general  public 
policy  of  the  District  of  Columbia. 

It  may  very  well  be  that  a  transfer  by  an  insolvent  of  a  Con- 
necticut policy,  payable  to  himself  or  his  personal  representa- 
tives, would  be  held  invalid  in  the  District,  even  though  valid 
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under  the  laws  of  Connecticut,  if  the  laws  of  the  District  were 
opposed  to  the  latter,  because  the  positive  laws  of  the  domicile 
and  the  forum  must  prevail ;  but  there  is  no  such  conflict  of 
laws  in  this  case  in  respect  to  the  power  of  disposition  by  a 
person  procuring  insurance  payable  to  another. 

The  obvious  distinction  between  the  transfer  of  a  policy 
taken  out  by  a  person  upon  his  insurable  interest  in  his  ou-n 
life,  and  payable  to  himself  or  Iiis  legal  representatives,  and  the 
obtaining  of  a  policy  by  a  person  upon  the  insurable  interest 
of  his  wife  and  children,  and  payable  to  them,  has  been  repeat- 
edly recognized  by  the  courts. 

Thus,  in  Etliotfs  Appeal {\i6$\  50  Pa.  75,  where  the  policies 
were  issued  in  the  name  of  the  husband,  and  payable  to  him- 
self or  his  personal  representative,  and  while  he  was  insolvent 
were  by  him  transferred  to  trustees  for  his  wife's  benefit,  the 
Supreme  Court  of  Pennsylvania,  while  holding  such  transfers 
void  as  against  creditors,  say : 

We  are  to  be  understood  id  thus  deciding  this  cue  that  we  do  not  mean  to  ex- 
tend it  to  policies  effected  without  fraud,  directly  and  on  their  face  for  the  benefit 
of  the  wife,  and  payable  to  her;  such  policies  are  not  fraudulent  as  to  creditors, 
and  are  not  touched  by  this  decision. 

In  the  use  of  the  words  "  without  fraud,"  the  Court  evidently 
means  actual  fraud  participated  in  by  all  parties,  and  not  fraud 
inferred  from  the  mere  fact  of  insolvency ;  and,  at  all  events,  in 
McCutcJieon's  Appea/  (iSSi),  99  Pa.  133,  the  Court  say,  refer- 
ring to  Elliotfs  Appeal : 

The  policies  in  that  case  were  effected  in  the  name  of  the  husband,  and  by  htm 
transferred  to  a  trustee  for  his  wife  at  a  time  when  he  was  totally  insolvent.  They 
were  held  to  be  valuable  choses  in  action,  the  property  of  the  assured,  liable  to  the 
payment  of  his  debts,  and  hence  their  voluntary  assig;nment  operated  in  fraud  of 
creditors,  and  was  void  as  against  them  under  the  statute  of  13th  Elizabeth.  Here, 
however,  the  policy  was  effected  in  the  name  of  the  wife,  and  in  point  of  fact  wa^ 
given  under  an  agreement  for  the  surrender  of  a  previous  policy  for  the  same 
amount  also  issued  in  the  wife's  name 

The  question  of  good  faith  or  fraud  only  arises  in  the  latter  case ;  that  is,  when 
the  title  of  the  beneficiary  arises  by  assignment.  When  it  exists  by  force  of  au 
original  issue  in  the  name,  or  for  the  benefit  of  the  beneficiary,  the  title  is  good 

notwithstanding  the  claims  of  creditors There  is  no  anomaly  in  this. 

nor  any  conflict  with  the  letter  or  spirit  of  the  statute  of  Elizabeth,  because  in  such 
cases  the  policy  would  be  at  no  time  the  property  of  the  assured,  and  hence  n*: 
question  of  fraud  in  its  transfer  could  arise  as  to  his  creditors.     It  is  only  in  the 
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caae  oC  an  issignment  of  a  policy  that  cmce  belonged  to  the  assured  that  the  question 
of  frand  can  arise  under  this  act. 

And  see  jEtna  National  Bank  v.  U.  S.  Ufe  Ins.  Co.  (1885). 
24  Fed.  Repr.  770;  Pence  v.  Makepeace  (1879),  ^5  I"^«  345  J 
Succession  of  Hearing  {i^j^^zS  La.  An.  326;  Stigler's  Ex*r\. 
Stiglcr  (1883),  77  Va.  163;  Thompson  v.  CundiJ^  {1S7S),  11 
Bush  (Ky.)  567. 

Conceding,  then,  in  the  case  in  hand,  that  Hume  paid  the 
premiums  out  of  his  own  money,  when  insolvent,  yet,  as  Mrs. 
Hume  and  the  children  survived  him,  and  the  contracts  cov- 
ered their  insurable  interest,  it  is  difficult  to  see  upon  what 
ground  the  creditors,  or  the  administrators  as  representing 
them,  can  take  away  from  these  dependent  ones  that  which  was 
expressly  secured  to  them  in  the  event  of  the  death  of  their 
natural  supporter.  The  interest  insured  was  neither  the  debt- 
or's nor  his  creditors'.  The  contracts  were  not  payable  to  the 
debtor,  or  his  representatives,  or  his  creditors.  No  fraud  on 
die  part  of  the  wife,  or  the  children,  or  the  insurance  company, 
is  pretended  In  no  sense  was  there  any  gift  or  transfer  of  the 
debtor's  property,  unless  the  amounts  paid  as  premiums  are  to 
be  held  to  constitute  such  gift  or  transfer.  This  seems  to  have  ' 
been  the  view  of  the  court  below,  for  the  decree  awarded  to 
the  complainants  the  premiums  paid  to  the  Virginia  company 
from  1874  to  1 88 1,  inclusive,  and  to  the  other  companies  from 
the  date  of  the  respective  policies,  amounting,  with  interest  to 
January  4,  1883,  to  the  sum  of  {2,696. 10,  which  sum  was 
directed  to  be  paid  to  Hume's  administrators  out  of  the  money 
which  had  been  paid  into  court  by  the  Maryland  and  Connec- 
ticut Mutual  companies. 

But,  even  though  Hume  paid  this  money  out  of  his  own 
funds  when  insolvent,  and  if  such  payment  were  within  the 
statute  of  Elizabeth,  this  would  not  give  the  creditors  any 
interest  in  the  proceeds  of  the  policies,  which  belonged  to  the 
beneficiaries  for  the  reasons  already  stated. 

Were  the  creditors,  jthen,  entitled  to  recover  the  premiums  ? 

These  premiums  were  paid  by  Hume  to  the  insurance  com- 
panies, and  to  recover  from  them  would  require  proof  that  the 
latter  participated  in  the  alleged  fraudulent  intent,  which  is  not 
claimed.     Cases  might  be  imagined  of  the  payment  of  large 
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premiums,  out  of  all  reasonable  proportion  to  the  known  or 
reputed  financial  condition  of  the  person  paying,  and  under 
circumstances  of  grave  suspicion,  which  might  justify  the  infer- 
ence of  fraud  on  creditors  in  the  withdrawal  of  such  an  amount 
from  the  debtor's  resources ;  but  no  element  of  that  sort  exists 
here. 

The  premiums  form  no  part  of  the  proceeds  of  the  policies, 
and  cannot  be  deducted  therefrom  on  that  ground. 

Mrs.  Hume  is  not  shown  to  have  known  of  her  husband's 
insolvency,  and  if  the  payments  were  made  at  her  instance,  or 
with  her  knowledge  and  assent,  or  if,  without  her  knowledge, 
she  afterwards  ratified  the  act,  and  claimed  the  benefit,  as  she 
might  rightfully  do  (Tliompson  v.  American  Ins,  Co,  (i 871),  46 
N.  Y.  674),  and  as  she  does  (and  the  same  remarks  apply  to 
the  children),  then  has  she  thereby  received  money  which  ex 
aquo  et  bono  she  ought  to  return  to  her  husband's  creditors, 
and  can  the  decree  against  her  be  sustained  on  that  ground  ? 

If,  in  some  cases,  payments  of  premiums  might  be  treated  as 
gifts  inhibited  by  the  statute  of  Elizabeth,  can  they  be  so  treated 
here? 

It  is  assumed  by  complainants  that  the  money  paid  was  de- 
rived from  Hume  himself,  and  it  is  therefore  argued  that  to  that 
extent  his  means  for  payment  of  debts  were  impaired.  That 
the  payments  contributed  in  any  appreciable  way  to  Hume's 
insolvency  is  not  contended.  So  far  as  premiums  were  paid  in 
1880  and  1 88 1  (the  payments  prior  to  those  years  having  been 
the  annual  sum  of  $  196. 1 8  on  the  Virginia  policy),  we  are  satis- 
fied from  the  evidence  that  Hume  received  from  Mrs.  Pickrell, 
his  wife's  mother,  for  the  benefit  of  Mrs.  Hume  and  her  feimily, 
an  amount  of  money  largely  in  excess,  of  these  payments,  after 
deducting  what  was  returned  to  Mrs.  Pickrell,  and  that  in  pay- 
ing the  premiums  upon  procuring  the  policies  in  the  Maryland 
and  the  Connecticut  Mutual,  Hume  was  appropriating  to  that 
purpose  a  part  of  the  money  which  he  considered  he  thus  held 
in  trust,  and  we  think  that,  as  between  Hume's  creditors  and 
Mrs.  Hume,  the  money  placed  in  Hume's  hands  for  his  wife's 
benefit  is,  under  the  evidence,  equitably  as  much  to  be  accounted 
for  to  her  by  Hume,  and  so  by  them,  as  is  the  money  paid  on 
her  account  to  be  accounted  for  by. her  to  him  or  them. 
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We  do  not,  however,  dwell  particularly  upon  this,  nor  pause 
to  discuss  the  bearing  of  the  laws  of  the  States  of  the  insurance 
companies  upon  this  matter  of  the  payment  of  premiums  by 
the  debtor  himself,  so  &r  as  they  may  differ  from  the  rule  which 
may  prevail  in  the  District  of  Columb;a,  in  the  absence  of  spe- 
cific statutory  enactment  upon  that  subject,  because  we  prefer 
to  place  our  decision  iipon  broader  grounds. 

In  all  purely  voluntary  conveyances  it  is  the  fraudulent  intent 
of  the  donor  which  vitiates.  If  actually  insolvent,  he  is  held 
to  knowledge  of  his  condition ;  and  if  the  necessary  conse^ 
quence  of  his  act  is  to  hinder,  delay,  or  defraud  his  creditors, 
within  the  statute,  the  presumption  of  the  fraudulent  intent  is 
irrebuttable  and  conclusive,  and  inquiry  into  his  motives  is 
inadmissible. 

But  the  circumstances  of  each  particular  case  should  be  con- 
sidered, as  in  Partridgcv.  6V//(i758),  i  Eden  163  ;  s.c.  Ambl. 
595,  where  the  Lord  Keeper,  while  holding  that  debts  must  be 
paid  before  gifts  are  made,  and  debtors  must  be  just  before  they 
are  generous,  admitted  that  "  the  fraudulent  intent  might  be 
collected  from  the  magnitude  and  value  of  the  gift." 

Where  fraud  is  to  be  imputed,  or  the  imputation  of  fraud 
repelled,  by  an  examination  into  the  circumstances  under  which 
a  gift  is  made  to  those  towards  whom  the  donor  is  under 
natural  obligation,  the  test  is  said,  in  Kipp  v.  Hanna  (1829),  2 
Bland  (Md.)  33,  to  be  the  pecuniary  ability  of  the  donor  at  that 
time  to  withdraw  the  amount  of  the  donation  from  his  estate 
without  the  least  hazard  to  his  creditors,  or  in  any  material 
degree  lessening  their  then  prospects  of  payment ;  and  in  con- 
sidering the  sufficiency  of  the  debtor's  property  for  the  payment 
of  debts,  the  probable,  immediate,  unavoidable,  and  reasonable 
demands  for  the  support  of  the  family  of  the  donor  should  be 
taken  into  the  account  and  deducted,  having  in  mind  also  the 
nature  of  his  business  and  his  necessary  expenses :  Emerson  v. 
^^«/i  (1873),  69  111.  537. 

This  argument  in  the  interest  of  creditors  concedes  that  the 
debtor  may  rightfully  preserve  his  family  from  suffering  and 
want.  It  seems  to  us  that  the  same  public  policy  which  justi- 
fies this,  and  recognizes  the  support  of  wife  and  children  as  a 
positive  obligation  in  law  as  well  as  morals,  should  be  extended 
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to  protect  them  from  destitution  after  the  debtor's  death,  by 
permitting  him,  not  to  accumulate  a  fund  as  a  permanent  pro- 
vision, but  to  devote  a  moderate  portion  of  his  earnings  to  keep 
on  foot  a  security  for  support  already,  or  which  could  thereby 
be,  lawfully  obtained,  at  least  to  the  extent  of  requiring  that, 
under  such  circumstances,  the  fraudulent  intent  of  both  parties  to 
the  transaction  should  be  made  out    ^  r  ^ 

And  inasmuch  as  there  is  no  evidence  from  which  such  intent 
on  the  part  of  Mrs.  Hume  or  the  insurance  companies  could 
be  inferred,  in  our  judgment  none  of  these  premiums  can  be 
recovered. 

The  decree  is  affirmed,  except  so  far  as  it  directs  the  pay* 
ment  to  the  administrators  of  the  premiums  in  question  and 
interest,  and,  as  to  that,  is  reversed,  and  the  cause  remanded 
to  the  court  below,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

Ordered  accordingly. 


In  tbe  ctflkst  case  upon  the  sabject 
(Gr€gam  ▼.  Cooke  (1812),  a  Ball  &  B. 
2}o),  Lord  Mannxks  ezpresied  a  doubt 
whether  the  transfer  of  policiei  of  in- 
surance could  be  considered  as  fraudu- 
lent and  covinous,  within  the  meaning 
of  the  statute  of  Elizabeth.  But  the 
law  in  England  has  been  settled  other- 
wise, and  the  courts  have  in  a  number 
of  cases  set  aside  assignments  of  insur- 
ance policies  to  members  of  the  insured's 
family,  as  being  in  fraud  of  creditors : 
Stokoe  ▼.  Coman  (1861),  29  BeaT.  637 ; 
PomkaU^.Ehfin  (1853),  iSm.&G. 
258;  Jenkyn  ▼.  Vamghan  (1856),  3 
Drew.  419;  Freeman  ▼.  Pope  (1869), 
Lb  R.  9  Eq.  206;  Taylor  ▼.  Coenen 
(1876),  L.  R.  I  Ch.  D.  636.  In  the 
United  States  such  assignments  have 
also  been  held  to  be  Toid  as  against 
creditors :  Caichmgs  ▼.  Maniove  ( 1 861 ) , 

39  Miss.  655;  EmotesAfpeal(i^s\ 
50  Pa.  75;  Stokes  yr.  Coffey  (1872),  8 
Bosh  (Ky.)  533;  Burton  ▼.  FarinkoU 
(1882),  86  K.  C.  260. 

But  there  is  a  marked  distinction  be- 


tween the  cases  of  a  policy  issued  orig- 
inally in  fiivor  of  the  husband,  and  as- 
signed by  him,  and  a  policy  issued  in 
the  first  instance,  as  in   the  princqml 
case,  to  the  wife,  child  or  other  de- 
pendent relative  as  beneficiary.    This 
distinction  is  broadly  recogniied  in  El- 
liotts Appeal^  sttpra^  and  in  the  later 
Pennsylvania  case  ol  McCutckeonU  Ap- 
peal {\fA\\^V%.  1 33,  in  the  kngu^e 
quoted  by  the  Chief  Justice  00  page 
428,  supra.    In  England  the  right  of 
a  wife  to  the  proceeds  of  policies,  is- 
sued in  her  favor  upon  her  haslMuid's 
life,  although  the  premiums  may  have 
been  paid  by  him,  is  now  protected 
by  statute  against  the  claims  of  hi^' 
creditors.    The  original  English  Stat- 
ute securing  this  right  (Act  of  1870, 
33  and  34  Vict,  Ch.  93,  Sec  10),  has 
been  supciseded  by  the  Act  of  1882,45 
and  46  Vict,  Ch.  75,  Sec  II,  which 
provides  that  ^  a  policy  of  assurance  ef- 
fected by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his 
wife,  or  of  hit  children,  or  of  his  wife 
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and  children,  or  any  of  them,  shall 
create  a  tru^t  in  favtr  of  the  objects 
therein  named,  and  ihe  moneys  pnyable 
m)dcr  any  >uch  |XiIicy  shall  not,  so  long 
as  any  object  of  the  trust  remains  un- 
performed, form  part  of  the  estate  of  the 
msurcd,  or  be  subject  to  his  delts ;  pro- 
vidtd^  that  if  it  shall  be  proved  thai  the 
policy  was  rflected  and  the  premiums 
paid  with  intent  to  defraud  the  creditors 
of  the  insured,  they  shall  1^  entitled  to 
receive,  out  of  the  nutneys  payable 
under  the  policy,  a  sum  etiual  to  the 
premiums  so  paid."  A  similnr  ]'rDvi>ion 
is  made  as  to  policies  taken  out  upon 
the  life  of  the  wife  in  favor  of  husband 
or  children,  and  the  appointment  of  a 
trustee  to  rvceive  the  insurance  money 
b  authorized.  Prior  to  the^^e  acts  a 
policy  in  favor  of  wife  or  children  would 
have  been  held  fraudulent  in  Knglnnrl, 
as  against  cre<litors:  French  v.  J'ti'mh 
(1855),  6  De  G.  M.  &  G.  95  ;  //  //  v. 
Evfraii (i%7(>),  L.  R.  2  Ch.  D.  266. 

In  almost  all  the  States  of  this  country 
the  same  prottetion  has  been  given  by 
kpb^lative  enactment,  and  in  one  by 
con>titufional  provision.  The  Consti- 
tution of  North  Carolina  provides  (Ait. 
10,  Sec.  7):  **  The  baseband  may  insure 
his  own  life  for  the  sole  use  and  )>enent 
of  his  wife  and  children,  and  in  case  of 
the  death  of  the  husband  the  amount 
thus  insured  shall  be  paid  over  to  the 
wife  and  children,  *  *  ♦  free  from  all 
the  claims  of  the  representatives  of  the 
husband,  or  any  of  his  creditors."  1  his 
provision  docs  not  a|)ply  to  an  assign- 
ment I  y  a  husband  to  his  wife  of  a 
policy  originally  issue«l  to  him,  such 
asMgnment  being  vcid  as  against  his 
creditors :  Burton  v.  Farinholt  (1882), 
86  N.  C  260. 

The  Code  of  Aiahama,  Vol.  I,  Sec. 
2356,  provides :  **  '1  he  wife,  in  her  own 
name,  or  in  the  name  of  a  trustee,  may 
insure  the  life  of  her  husband  for  the 
benefit  of  herself,  or  for  the  benefit  of 
herself  and  any  child  or  children  of  the 
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mairiage.  Or  the  husband  or  fatlur 
may  insure  his  life  for  the  l^eneftt  of  his 
wife,  or  fur  the  l>enefit  of  his  wife  and 
children,  or  for  the  benefit  of  his  minor 
child  or  children,  and  such  insurance  is 
exempt  from  liability  for  his  debts  or 
engagtmenis,  or  (or  his  torts,  or  any 
penalty  or  damages  recoTcrable  of  him, 
if  the  annual  premiums  do  not  exceed 
^500;  or,  if  such  premiums  exceed 
S500,  then  to  the  extent  of  the  insur- 
ance which  an  annual  premium  of  ^500 
would  purchase.'* 

L'nder  this  statute,  the  proceeds  of  on 
insi:rance  policy  in  excess  of  the  amount 
Which  could  be  purchased  by  an  annual 
premium  of  ^500,  constitute  a  fund  for 
the  payment  of  the  insured's  del  U : 
Sione  ▼.  Knukerbotker  Lift  Ins.  Co, 
(i*^75)f  52  Ala.  589.  The  statute  is  in 
the  nature  of  an  exemption  law  and 
must  lie  construed  lilierally :  Felrath  v. 
Schonfiild  (\f&^\  76  Id.  199.  But  a 
policy  in  favor  of  one  only  of  several 
children  is  not  protected:  Fearn  ▼. 
/Kar</(i88o),65  Id.  33. 

Arkansas  (Dig.  Stat.  1884,  Sec. 
4623)  gives  the  wife,  wiili  her  husband's 
assent,  the  right  to  insure,  or  cause  to 
be  insared,  his  life,  the  proceeils  to  go 
to  her,  or,  in  the  event  of  her  not  sur- 
viving her  husband,  to  her  children, 
free  from  the  claims  of  creditors,  but 
provides  that  **such  exemption  shall  not 
apply  where  the  amount  of  premium 
annually  paid  out  c^f  the  funds  or  prop- 
erty of  the  husband  sh-dl  exceed  the 
sum  of  I300." 

In  California^  by  the  Code  of  Civil 
Procedure,  Sec.  690,  *'  all  moneys,  ben- 
efits, privileges  or  immunities  accruing, 
or  in  any  manner  growing  out  of,  a  y 
life  insurance  on  the  life  of  tl^e  debtor, 
if  the  annual  premiums  do  not  exceed 
^500,  are  exempted  from  liability  for 
the  debts  of  the  insured, '  and,  I  y  Sec. 
3470,  it  is  provided  that  insurance  upon 
the  life  of  an  as^igTiee  si.  .11  1  ot  pass 
by  an   assignment   for   the  Ixnctit  of 
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creditors,  unless  specially  mentioned  in 
the  deed. 

Under  the  former  section,  it  has  been 
held,  it  must  be  shown  affirmatively  that 
the  insurance  was  ma<1e  by  a  company 
incorporated  under  the  laws  of  Cali- 
feruia,  that  it  is  insurance  on  the  life  of 
the  debtor,  and  that  the  policy  is  not  of 
the  excepted  cla>s :  Bri^^  v.  AlcCui- 
hush  (1869),  36  Cal.  542. 

In  Colorado  there  is  no  statute  affect- 
ing the  question  under  consideration, 
and  in  Coodruh  v.  Treat  (1877),  3 
Colo.  408,  it  was  expressly  left  unde- 
termined by  the  Supreme  Court  of  that 
SUte. 

The  C<w;//<7/Vf// statute  (Gen.  Stat. 
1888,  Sec.  2799)  is  quoted  in  full  in  the 
report  of  the  principal  case  on  pages 
419-20,  supra. 

Under  this  statute,  where  a  married 
^oman  made  an  assignment  of  ^  policy 
tl^xm  the  life  of  her  husband,  which  was 
payable  to  her,  and,  in  case  of  her  not 
aunriving  her  husband,  to  her  children, 
but  died  before  her  husband,  it  was  held 
that  the  children's  interest  was  not  af- 
fected by  the  assignment;  and  a  doubt 
was  expressed  whether  a  valid  assign- 
ment could  be  made  under  any  circum- 
stances: Connecticut  Mui,  Life  Ins. 
Co,  ▼.  Burroughs  (1867),  34  Conn.  305. 
Where  a  similar  policy,  after  the  wife's 
death,  was  surrendered  by  the  husband, 
and  a  policy  for  his  own  benefit  substi- 
tuted, the  children  were  awarded  the 
insurance  money,  in  spite  of  the  claims 
of  creditors :  Chapin  v.  Feilowes  ( 1 869) , 
36  Id.  132.  A  policy  substituted  in  the 
same  manner  for  one  in  favor  of  the 
insured's  betrothed,  without  her  knowl- 
edge or  consent,  and  assigned  to  a 
creditor,  still  belonged  to  the  original 
beneficiary,  and  she  was  entitled  to  its 
proceeds,  less  the  amount  of  premiums 
paid  bj  the  creditor :  Lemon  ▼.  Phoenix 
Mut,  Life  Ins,  Co,  (1871),  38  Id.  294. 

In  Delaware  (Laws,  1874,  Ch.  76, 
''^-  3\  ^  married  woman  is  given  the 


right  to  insure  her  husband's  life,  free 
from  the  claims  of  creditors,  exce|it 
when  the  annual  premium  exceeds  5150. 

I'he  F.orida  statute  (McClellan'n 
Dig.,  Ch.  104,  Sec.  22)  is  most  sweep- 
ing in  its  terms,  providing  that  "  when- 
ever any  person  shall  die  in  this  State, 
leaving  insurance  upon  his  or  her  lite, 
the  said  insurance  shall  inure  exclu- 
sively to  the  benefit  of  his  or  her  child 
or  children,  husband  or  wife,  in  equal 
portions,  or  to  any  oth'^r  (lerson  or  per- 
sons fur  whose  use  or  benefit  said  in- 
surance is  declared  in  the  policy,  and 
the  proceeds  thereof  shall  in  no  ca.se 
be  liable  to  *  *  *  creditors  of  the  i)er- 
son  whose  life  was  so  insured,  unless 
said  policy  declares  that  said  insurance 
was  effected  for  the  benefit  of  such  cred- 
itor or  creditors.'' 

By  this  statute  a  policy,  written  *'  for 
the  benefit  of  the  estate  of  the  insured," 
at  once  inured  to  the  benefit  of  his 
only  child,  his  wife  being  dead,  and  no 
interest  in  the  policy  passed  to  his 
assignee  in  bankruptcy :  'Pace  v.  Pace 
(1882),  19  Fla.  438.  And  where  two 
policies  were  made  payable  to  the  in- 
sured, and  he  subsequently,  not  being 
indebted,  placed  on  each  a  direction  to 
pay  the  proceeds  to  a  particular  person, 
such  direction  was  valid  as  against  the 
claims  of  subsequent  creditors :  Ep' 
pingery.  Can,pa  (1S83),  20  Id.  262. 

The  Georgia  Code,  Sec.  2820,  pro- 
vides that  **  the  assured  may  direct  the 
money  to  be  paid  to  his  personal  repre- 
sentative, or  to  his  widow,  or  to  his 
children,  or  to  his  assignee ;  and  upon 
such  direction,  given  and  assented  to  by 
the  insurer,  no  other  person  can  defeat 
the  same." 

In  Rawson  v.  Jones  (1874),  52  Ga. 
458,  thb  provision  is  recognized  as  pro- 
tecting a  policy  in  favor  of  wife  or 
children  firom  the  claims  of  creditors. 
It  is,  howe\*er,  there  held  that  the  pro- 
ceeds of  a  policy,  made  payable  to  the 
"  heirs,  executors,  administrators  or  as- 
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signs  *'  of  the  injured,  conslitute  as- 
sets of  hi»  esttte  and  are  liable  for  his 
del.is.  Hut  a  jKilicy  payable  oriirinally 
t'l  the  wife,  becomes  her  pro{)erly,  and 
.>!ie  cannot  make  a  valid  assignment  of 
ii  to  a  creditor  of  her  husband,  to  se- 
cure the  latter*s  debt,  nor  can  she  ratify 
s'jch  an  assignment,  without  additional 
consideration,  after  her  husband's  death: 
Smiih  V.  Iliuui  (1885).  75  Ga,  755. 

The  liiinois  statute  is   as  follows: 
**  It  shall  be  lawful  for   any   married 
woman,   by  herself    and   in  her  own 
name,  or  in  the  name  of  any  third  per- 
son, with  his  assent  as  her  trustee,  to 
cause  to  be  insured,  for  her  sole  use, 
the  life  of  her  husband,  for  any  definite 
period,  or  for  the  term  of  his  natural 
life;  and  in  case  of  her  surviving  such 
l)eriod  or  term,  the  sum  or  net  amount 
of  the   insurance  becoming  due  and 
))ayablc  by  the  terms  of  the  insurance, 
shall  be  payable  to  her,  to  and  for  her 
own  use,  free  from  the  claims  of  the  rep- 
resentatives of  her  husband,  or  any  of 
his  creditors ;  prcvided^  however,  that  if 
the  premium  of  such  policy  b  paid  to 
any  person  with  intent  to  defraud  his 
creditors,  an  amount  equal  to  the  pre- 
nuum  so  paid,  with  interest  thereon, 
shall  inure  to  the  benefit  of  said  credi- 
tors, subject,  however,  to  the  statute  of 
limitations.'*     Starr  &  C.  Ann.  Stat., 
Ch.  73,  Sec.  III.     It  has  been  held  by 
the  Supreme  Court   of  Illinois  that, 
under  this  statute,  an  assignment  by  an 
insolvent  debtor  to  his  wife  of  a  i>olicy 
issued  in  hb  own  favor,  b  valid   as 
against  hb  creditors:    CoU  v.  MarpU 
(1881),  98  111.  58. 

The  only  Indiana  statute  (Rev.  Stat. 
Sec.  3848)  which  b  in  point,  is  res- 
tricted to  certificates  and  policies  in 
beneficiary  societies,  but  the  Supreme 
Court  of  that  State  has  held,  in  a  case 
of  much  interest,  that  an  insurance 
policy,  taken  out  by  a  husband  for  hb 
wife's  benefit,  u  her  individual  prop- 
erty, and  b  not  subject  to  hb  delits,  un- 


less in  a  case  of  gross  fraud :  Ptnce  v. 
Makepeace  (1879),  65  Ind.  345.  In 
his  opinion  in  thb  case,  HowK,  J., 
places  the  decision  upon  broad  grounds 
of  iHiblic  policy,  ming  the  following 
language : 

"  \Miere  it  appears,  as  it  does  in  thb 
case,  that  the  policy  of  insurance  has 
been  procured  and  taken  out  by  a  hus- 
band and  father  u|x>n  hb  own  life,  and 
has  been  made  payable  to  hb  wife,  with 
tlie  evident  and  only  view  and  purpose 
of  making  suitable  and  necessary  pro- 
vision for    the    comfort,  support  and 
maintenance  of  his  wife  and  lamily, 
after  his  removal  by  death,  we  would 
hesitate  long,  before  we  could  be  in- 
duced to  hold  and  decide  that  the  pro- 
ceeds of  the  policy,  or  any  part  thereof, . 
might  be  diverted  from  the  beneficiary 
named  in  the  policy,  and  applied  to  the 
payment  of  the  delits  of  the  assured. 
The  procurement  of  a  policy  of  life  in- 
surance, as  a  provbion  for  the  family  of 
the  assured,  in  the  event  of  his  death, 
and  the  payment  of  premiums  thereon 
by  a    person    insolvent  or  of  limited 
means,  whose  wife  and  family  may  be 
dependent  upon  him  and  hb  labor  for 
the  comforts  and  even  the  necessaries  of 
life,  are  acts  to  be  fostered  and  encour- 
aged by  the  law.     For  these  acts  are  not 
hostile  to,  but  we  think  are  in  full  ac- 
cordance with,  those  provisions  of  our 
law,  which  bear  upon  the  rights  and 
duties  incident  to  the  family  relation. 
Society  cannot  be  benefited  by  the  ab* 
ject  poverty  or  destituuon  of  any  family; 
but,  on  the  contrary,  its  welfare  or  well- 
being  b  largely  dependent  upon  the 
welfare  or  well-being  of  each  and  every 
family.    A  necessary  provision  for  hb 
own  household  b  a  duty  enjoined  upon 
every  man,  by  divine  as  well  as  human 
law,  and,  unless  the  acts  of  a  party  in 
making    such    provision    *   *   *    are 
clearly  and  grossly  fraudulent,  we  would 
be  very  loth  to  divert  such  provision,  or 
any  patt  thereof,  from  the  purpose  for 
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which  k  was  intended,  and,  leaving  ihe 
widow  and  the  oq)han  destitute,  apply 
SQch  proviiaon,  or  a  port  thereof,  to  a 
purpose  never  contemplated." 

lawm  (Rev.  Code,  l88S,  Sees.  I182, 
2372)  exempts  from  liability  for  the 
debts  of  the  insuretl,  not  only  the 
"  avails  of  any  life  insurancet*'  but  also 
endowment  policies,  *<  payable  to  the 
assured  on  attaining  a  certain  a^'e.*' 

Kansas  (Dassler*s  Comp.  I.aw9,  Ch. 
50a,  Sec.  77)  exempts  all  policies  "  for 
the  benefit  of  any  woinsn,  uhether  mar- 
ried or  unmarried,  or  for  the  benefit  of 
minor  children,  or  for  the  benefit  of  any 
invalid,  aged,  or  infirm  person,*'  with 
the  limitation  that  "  such  policy  of  in- 
surance, reserve  or  present  value  thereof, 
thus  exempt,  shall  not  exceed  in  amoont 
a  sum  that  may  be  purchased  at  the  age 
of  thirty  years  on  the  continuous  pay- 
ment life  rate  American  mortality,  in- 
terest four  and  one-half  per  cent.,  net 
premium,  I500." 

Kentucky  (Act  of  March  1 2,  1870, 
Sees.  30-1-2,  Gen.  Stat.,cd.  1888,  App. 
pp.  40-1)  exempts  policies  "  assigned, 
transferred  or  made  payable  to"  the 
wife,  for  her  l^enefit,  or  for  that  of  any 
third  person,  subject  to  the  same  pro- 
viso that  is  contained  in  the  Illinois  sta- 
tute. Prior  to  this  act  such  policies 
were  liable  for  the  insured's  debts : 
Siokes  V.  Coffey  (1872),  8  Bush  (Ky.), 
533.  But  since  the  act  they  are  exempt : 
Thompson  v.  Cundiff  (1875),  '^  I<^- 
567.  In  the  latter  case,  however,  the 
Court  '*  doubttngly  "  awarded  to  credi- 
tors the  amount  of  premiums  paid  be- 
fore the  passage  of  the  act,  with  in- 
terest. 

Louisiana  has  no  statute,  but  it  has 
been  held  in  that  State  that,  '*  a  hus- 
band has  the  right  to  insure  his  life  in 
the  interest  of  bis  wife  and  child,  as 
well  as  in  the  faaterest  of  his  creditor, 
and  his  obligation  to  provide  for  them, 
in  case  of  his  death,  is  certainly  well 
iccof^tiizcd.     If  the  policy  issues  to  the  . 


wife,  or  is  properly  transferred  to  her, 
the  amount  stipulated  therein  belongs 
to  her  when  the  event  insured  against 
happens ;  and  she  cannot  be  forced  to 
inventory  it  as  part  of  her  husband's 
estate.  The  oltject  he  had  in  view 
would  be  defeated  if  a  contrary  doc 
trine  prevailed.  It  is  the  wife  whom 
the  husband  seeks  to  protect  when  he 
insures  his  life  in  her  behalf.  *  *  * 
He  has  no  need  to  protect  his  creditors 
by  such  a  mode,  for  they  can  protect 
themselves."  Succession  of  Hearing 
( 1874),  26  La.  An.  326.  This  decision 
has  been  followed  in  cases  where  the 
premiums  had  been  paid  out  of  com- 
munity funds:  Successions  of  Clark 
(1875),  27  Id.  269;  Succession  of 
Bofenseken  (1877),  29  Id.  711  ;  and, 
where  tlie  husband,  without  the  know- 
ledge of  the  wife,  substituted  fur  a  pol- 
icy in  her  bvor  one  in  lavor  of  himself, 
the  insurer  was  held,  upon  the  insured*s 
death,  to  be  liable  to  the  wife  for  the 
amount  of  the  insurance,  less  the  pre- 
miums paid  on  the  substituted  policy : 
Pilckcr  V.  New  York  Life  Ins.  Co. 
(i88i),33ld.  322. 

The  Maitu  statute  provides  (Rev. 
Stat.  Ch.  49,  Sec  94,)  that,  **  life  and 
accident  policies,  and  the  money  due 
thereon,  are  exempt  firom  attachment, 
and  firom  all  claims  of  creditors,  when 
the  annual  cash  premium  does  not  ex- 
ceed! 150;  but,  when  it  exceeds  that 
sum,  and  the  premium  was  paid  by  the 
debtor,  his  creditors  have  a  lien  on  the 
policies  for  such  sum  over  I150  a  year, 
as  the  debtor  has  paid  for  two  years, 
subject  to  any  pledge  or  as^ignment 
thereof  made  in  good  faith."  In  Nation' 
alLife  Ins,  Co,  v.  J/aiey  (1886),  78 
Me.  268;  ft.c  25  Amer.  Law  Rfsis- 
TER,  613,  the  same  question  arose  that 
was  considered  in  the  last  cited  Louisi- 
ana case,  and  was  decided  the  same 
way.  Bnt  the  proceeds  of  the  substi- 
tuted policy  were,  in  this  instance,  di- 
vided in  proportion  to  the  amount  of 
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prrmtums  paid  before  and  after  the  sob* 
stituiion,  the  Court  citing  with  Approval 
the  rule  followed  by  Wallace,  J.,  in 
TimaytHts  v.  Union  Mut.  Life  Ins.  Co. 
(U.  S.  C.  Ct.,  S.  D.  N.  Y.,  1884),  21 
Fed.  Re])r.  223. 

l*he  original  Mttryland  statute  was 
adopteil  in  1862  (Pub.  Gen.  Laws»  Art. 
45>  Ch.  9,  Sec.  8),  and  was  almost 
identical  in  terms  with  that  of  Illinois, 
with  the  proviso  omiited.  Afierwaids, 
by  the  Act  of  1878  (Id.  Sec.  200),  it 
was  provided  that  "  all  policies  of  life 
insurance  upon  the  life  of  any  person  * 
*  •♦  taken  out  for  the  benefit  of,  or 
konafide  assigned  to,  the  wife  or  chil- 
dren, or  any  relative  dependent  on  such 
person,  or  any  creditor,  shall  Iw  vested 
in  such  wife  and  children,  or  other 
relative  or  creditor,  free  and  clear  from 
all  claims  of  the  creditors  of  such  in- 
sured person.**  The  latter  act  is  an 
enabling,  not  a  restraining  act,  and  does 
not  take  away  any  rights  given  by  the 
former:  Elliott  v.  Bryan  (1885),  64 
Md.  368.  Under  the  Act  of  1878,  a 
voluntary  assignment  of  a  life  policy  by 
a  father  to  his  sons  is  valid  as  against 
creditors:  Eamskaw  ▼.  Sfcu'ort,  Id. 
513.     In  lykHriJgt  v.  Barry  (1874), 

42  Id.  140,  s.  c.  15  Amkr.  Law  Reg- 
ister, 339,  it  was  held  that  a  married 
woman  might  make  a  valid  assignment 
of  a  policy  on  the  life  of  a  husband  to 
secure  the  latter's  debt,  but  that  such 
assignment  would  be  void,  if  executed 
in  consequence  of  duress  on  the  part  of 
the  husband. 

Massachusetti  (Pub.  Stat.  Ch.  119, 
Sec.  167)  exempts  not  only  all  poli- 
cies, either  issued  or  assigned  to  a  mar- 
ried woman,  but  also  policies  "effected 
by  any  person  on  his  own  life  or  the  life 
of  another,  expressed  to  be  for  the  bene- 
fit of  Such  other  or  his  representatives 
or  a  third  person."  IVovision  is  made 
far  the  appointment  of  a  trustee,  as  in 
the  English  statute,  and  the  proviso  as 
to  payments  with    intent    to    defraud 


creditors  is  identical  with  that  of  Illinois. 
Subsequent  to  the  adoption  of  the  statute, 
it  was  held  that  the  assignee  of  a  policy, 
payable  to  the  assured,  his  executon 
and  assigns,  for  the  use  of  his  wife  and 
children,  Ijut  assigned  by  him  in  his 
life  *ime  for  a  valuable  consideration, 
might  maintain  an  action  against  the 
insurer :  Burroughs  v.  State  Mui,  Life 
Assr,  Co.  (1867),  97  Mass.  359.  But 
such  a  policy  cannot  be  affected  by  the 
will  of  the  assured,  and  his  executor 
must  account  to  the  widow  and  children 
for  its  proceeds:  Gould  v.  Emersom 
(1 868),  99  Id.  154.  Nor  will  the  as- 
signment of  the  wife,  when  she  does  not 
survive  her  husband,  affect  the  children's 
interest :  Knickerbocker  Life  Ins.  Co.  v. 
IVeitz  (1868),  Id.  157.  And  where  the 
policy  itself  stipulated  that  no  assign- 
ment should  be  made,  ^  except  for  the 
benefit  of  the  wife  or  children  of  the 
assured,"  an  assignee  of  the  insured 
takes  no  interest,  l>ut  is  entitled  to  be 
repaid  the  premiums  paid  after  the  as- 
signment; Unity  Mut.  Life  Assr.  Asso, 
V.  Dugan  (1875),  l^^  I<1-  219.  But  a 
policy  payable  to  the  *'  heirs  or  repre- 
sentatives "  of  the  assured,  is  not  for  the 
benefit  of  a  third  penion  within  the 
meaning  of  the  statute  and  its  proceeds 
are  assets  for  the  pajrment  of  crediton : 
Wason  v.  Colbum  (1868),  99  Id.  343. 

The  original  Michigan  statute  (Act 
of  3  April,  1848,  Howell's  Ann.  StaL, 
Sees.  6300-1)  restricted  the  exenq)tioo 
to  policies  where  the  annual  premium 
did  not  exceed  $300.  But  the  later  Act 
(Howell's  Ann.  Stat.,  Sec.  4238)  con- 
tains no  such  restriction  and  the  exemp- 
tion extends  to  all  insurance  for  the 
benefit  of  the  wife  or  children  of  the 
insured,  and  to  the  insurance  by  a  mar- 
ried woman  of  the  life  "  of  any  other 
person." 

Minnesota  has  no  statute,  except  ia 
reference  to  beneficiary  societies  (Stat, 
Vol.  I,  Tit.  6,  Sec.  369)  and  co-opera- 
tive associations,  incorporated  under  a 
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special  act  (Stat.,  Vol.  2,  Tit  6,  Sec. 
3699).  But  it  has  been  held  in  that  State 
that  n  hvsband  has  no  power  to  sonen- 
dcr  a  policy  issued  in  iavor  of  his  wife 
or  children:  Richer  t.  CkarUr  Oak 
Life  Im,  Co.  (1880),  27  Minn.  193 ;  or 
assign  to  n  creditor  such  a  policy,  even 
though  his  wife  join  in  the  assignment : 
AUis  ▼.  IVan  (1881),  28  Id.  166. 

Mistiix^pi  provides  (Rev.  Code,  Sec. 
1261)  that  '*  the  amount  of  any  life  in- 
surance policy,  not  exceeding  |io,ooo, 
upon  any  one  life,  shall  inure  to  the 
party  or  parties  named  as  the  beneficia- 
ries thereof,  freed  from  all  liability  for 
the  debts  of  the  person  paying  the  pre- 
minms  thereon." 

The  original  Missouri  statute  (Rev. 
Stat,  Sees.  5978-9)  is  in  the  exact 
words  of  that  of  Illinois,  the  proviso 
limiting  the  annual  premiums  allowed 
to  be  paid  out  of  the  funds  of  the  hus- 
band to  $5oa  By  the  revision  of  1879 
this  limit  was  increased  from  $300,  which 
it  had  previously  been.  But  the  later 
Act  (Rev.  Stat.,  Sec.  5981)  contains  no 
proviso,  and  also  authorizes  the  ap- 
pointment of  a  trustee,  as  in  Massachu- 
setts. Sec.  5980  of  the  Rev.  Stat  con- 
fen  upon  an  unmarried  woman  the 
same  ri^t  to  insure  the  life  of  her  father 
or  brother  as  a  married  woman  pos- 
sesses in  regard  to  her  husband's  life. 

In  Charter  Oah  Life  Ins.Co.  v.  Brant 
(l87l),47  Mo.  419,  it  was  held  that  the 
statute  did  not  protect  a  policy  where 
the  annual  premium  was  more  than 
#300,  and  that  an  assignment  of  such  a 
policy  by  husband  and  wife  to  creditors 
of  the  lormer  gave  the  creditors  the 
right  to  receive  the  whole  of  the  insur- 
ance money.  In Bahery,  Young (1%^!)^ 
^  453>  H  was  further  held  that  the 
statute  did  not  impair  the  power  of  hus- 
band and  wife  together  to  assign  a 
policy  for  the  wife's  benefit  during  the 
life-time  of  both.  And  where  some  of 
the  premiums  were  paid  by  the  husband, 
when  solvent,  and  the  remainder  after 


he  had  become  insolvent,  the  annual 
payment  being  in  excess  of  I300,  the 
proceeds  were  divided  between  his 
widow  and  his  creditors,  in  proportion 
to  the  amount  of  premiums  paid  by  him 
while  solvent  and  insolvent,  the  Court 
ruling  that  the  statute  was  only  intended 
to  apply  to  a  husband  in  embarrassed  or 
insolvent  circumstancej^,  and  that  insur- 
ance paid  for  by  him  while  solvent,  was 
the  property  of  his  wife,  no  matter  bow 
large  the  premium,  and  under  no  cir- 
cumstances could  be  made  liable  for  bis 
debU :  Pu/iis  v.  Bobisom  (1880),  73  Id. 
201 .  In  Chapman  v.  Mclhorath  ( i  S82), 
77  Id.  38,  a  husband,  not  being  indelited^ 
made  a  parol  assignment  to  his  wife, 
without  consideratioa,  of  a  policy  of  in- 
surance on  his  own  life.  He  continued 
to  pay  the  premiums  until  his  death, 
meanwhile  having  become  insolvent 
The  annual  premium  appears  to  have 
been  less  than  $3oa  It  was  held  that 
the  assignment  was  valid  as  against 
creditors,  there  being  no  fraudulent  intent 
shown,  and  the  Court  saying :  *'  It  was 
the  original  and  legitimate  purpose  of 
life  insurance  to  provide  for  the  widow 
and  orphans,  on  the  death  of  thoG>e  upon 
whose  exertions,  while  lining,  they  de- 
pended for  support'* 

Neither  Nebraska  nor  Nivada  has 
any  statutory  provision  upon  the  subject 
under  consideration,  nor  do  any  of  the 
questions  involved  appear  to  have  been 
before  the  courts  of  either  State. 

In  New  Hampshire  (Gen.  Law^s,  Ch. 
175,  Sees.  1-3)  there  is  a  general  ex- 
emption of  all  policies  for  the  benefit  of 
married  women,  as  well  as  policies 
**  effected  by  any  person  on  his  own  life 
or  the  life  of  another,  expressed  to  be 
far  the  benefit  of  a  third  person,"  unless 
*'  procured  with  intent  and  to  the  efieot 
to  defirand  creditors,"  in  which  case  the 
creditors  are  entitled  to  the  amount  of 
the  premiums  only.  It  has  been  held 
in  New  Hampshire  that  an  assignment 
by  a  married  woman  of  a  policy  en  her 
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husband's  life  at  security  for  his  debt, 
is  a  contnct  made  ly  her  as  surety  or 
guarantor  for  him,  and,  thereforo,  not 
binding  on  her ;  also  that  a  husband  has 
no  power  to  assign  such  a  policy:  SioMi 
▼.  Kimbail  (1879)  59  N.  H.  1 3. 

Xtto  Jerst-y^  by  Act  of  19  Kel»ruary, 
1S5 1  ( Rev.  Stat.  p.  640.  20- 1 ) ,  exempts 
generally  all  insurance  for  the  ))enctit  of 
a  married  woman  upon  the  life  of  her 
husband.  Under  this  act,  it  has  been 
held  that  where  a  married  woman  in- 
sured her  husband's  life  for  the  lienelit 
of  her  children,  and  afterwards  assif^ned 
the  policy  to  a  creditor  of  the  hu>l*and, 
who  paid  the  su1isc<{uent  premiums,  the 
children  were  entitled  only  to  the  value 
of  the  policy  at  the  time  of  its  as>i^  • 
ment:  Lanitum  v.  Kno'oics  (18711, 
22  N.  J.  K<|.  594.  And  where  a  ix>licy 
m  favor  of  wife  and  children  was  as- 
signed by  the  husband  and  wife  together 
to  secure  a  deU  of  the  former,  the  as- 
signment was  held  to  vci^t  in  the  assignee 
the  right  to  the  proceeds,  U}x>n  the  hus- 
band*s  death  in  the  life-time  of  his  wife : 
De  Rouse  t.  Eliutt  (1873).  23  Id.  486. 
^  a  subsequent  statute  (Act  of  S  April, 
1875,  Rev.  Stat.,  p.  640.  22)  a  married 
woman  is  given  the  same  power  to 
assign  life  policies  as  if  she  were 
single. 

The  New  York  statute  (Acts  of  1840 
and  1858,  Rev.  Stat.,  Sth  ed.,  1889,  pp. 
2600-2)  is  identical  with  that  of  Illinois, 
except  the  proviso,  which  is  as  follows : 
**  But  when  the  premium  paid  in  any 
year  out  of  the  property  or  funds  of  the 
husband  shall  exceed  $500,  such  ex- 
emptions from  such  claims  shall  not 
apply  to  so  much  of  said  premium  so 
paid  as  shall  be  in  excess  of  1 500,  but 
such  excess,  with  the  interest  thereon, 
shall  inure  to  the  benefit  of  his  credi- 
tors." By  the  later  Act  (»f  1870  (Rev. 
Stat.,  p.  2604),  a  married  woman  may 
surrender  her  interest  in  a  policy  **  in 
the  same  manner  as  required  by  law  to 
pass  her  dower  ri'Jit  in  lands  of  V.er 


husband,**  or,  upon  dying  without  i>sue, 
may  dispose  of  the  same  by  will.  And 
by  the  Act  of  1879  (Rev.  Stat., p.  2605) 
a  married  woman  and  her  representa- 
tives, with  the  written  consent  of  her 
husband,  are  given  power  to  assign  such 
a  policy.  Prior  to  this  Act  an  assign- 
ment of  a  policy  by  a  married  wimian 
was  invalid :  Kadie  v.  Slimmon  (1862), 
26  N.  Y.  9 ;  Barry  v.  Equitable  Life 
Assr,  Soe.  (1875),  59  Id.  587;  Barry 
V.  Btutte  (1877),  71  Id.  261;  Bnron 
T.  Brummer  (1885),  lOO  Id.  372; 
H^itehciui  v.  New  York  Life  Ins,  Cn, 
(1886),  102  Id.  143.  But  where  such 
an  assignment  was  made  and  no  sulise- 
quent  premiums  were  paid  or  tendered 
by  tlie  wife,  the  invalidity  of  the  assign- 
ment did  not  prevent  a  forfeiture: 
Frank  v.  Mut.  Life  Ins.  Co,  of  Nnit 
York  (1S86),  Id.  266.  The  joining  of 
the  bus!  >and  in  a  written  assignment  is 
a  sulticient  **  written  consent "  to  meet 
the  requirements  of  the  Act  of  1879:  An- 
derson v. GoUitnidi {\%^\  103  Id.  617. 
Where,  however,  a  policy  is  assigned 
or  made  payable  to  the  wife  only,  she 
might,  prior  to  the  Act  of  1 879,  make  a 
valid  assignment :  Moehring  v.  Miii  hell 
(1846),  I  Barb.  Ch.  (N.  Y.)  264;  Olm- 
sted  V.  Keyes  (1881),  85  N.  Y.  593.  In 
a  recent  case  in  the  Superior  Court  of 
New  York  City  the  statutes  and  decis- 
ions bearing  upon  tlie  right  of  a  married 
woman  to  assign  a  policy  in  her  favor 
will  be  found  thoroughly  considered  in 
opinions  by  both  the  majority  and  mi- 
nority of  a  divided  Court:  Brick  r, 
Campbell  (1887),  54  N.  Y.  Super.  Ct. 
305.  It  has  been  held  in  New  York 
that  a  father  has  no  power  to  surrender 
a  policy  on  his  own  life,  taken  out  by 
him  in  fa%*or  of  his  children :  Gamer 
V.  Germania  Life  Ins.  Co.  (l88>),  IIO 
N.  Y.  266. 

The  North  Carolina  constitutional 
provision  has  alreaily  been  given  on 
page  433,  supra.  It  hns  been  held  in 
that  State  tl'.at  a  chil«!,  f.>r  whose  benefit 
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a  father  has  insared  his  life,  takes  a 
▼csicd  mtcrcst  in  the  policy :  Canif^amd 
▼.  SmUk  (1878),  79  N.  C.  303;  and 
that  the  fatlier  has  no  power  to  sur- 
render sach  a  policy :  Hooker  v.  Sugg* 
S.  O.  N.  C,  Feb.  26, 1889. 

Ohio  (Rev.  Sut.,  ed.  1884,  Sees. 
3628-9)  exempts  insurance  on  his  life 
eliected  by  any  person  for  the  bene6t  of 
his  widow  and  children,  or  of  either,  as 
well  as  insurance  eflTeded  by  any  mar- 
ried woman  on  the  life  of  her  husband. 
In  the  former  case,  the  statute  contains 
a  provision  that  "the  amount  of  pee- 
miam  annually  paid  on  such  policy 
shall  not  exceed  the  sum  of  #150^  and, 
in  case  of  such  excess,  there  shall  be 
paid  to  the  beneficiaries  named  in  the 
policy  such  portion  of  the  insurance  as 
the  swn  of  I150  will  bear  to  the  whole 
annaal  premium,  and  the  residue  to  the 
lepwscntatifes  of  the  deceased;*'  and, 
where  the  iBsnrance  b  effected  by  the 
wife,  it  ii  provided  that,  <*  if  a  policy  be 
prucnred  by  any  person  with  intent  to 
dcfrand  his  credhois,  an  amount  equal 
to  the  pcemium  paid  thereon,  with  In- 
terest, shall  inure  to  the  benefit  of  his 
creditors,  subject,  however,  to  the  sta- 
tute of  limitations.*'  The  statute  also 
gives  to  a  married  woman,  to  whom  a 
policy  is  payable  solely  for  her  own  use, 
the  power  to  sell,  assign  or  surrender 
the  same,  the  party  whose  life  is  insured 
concurring  in  and  becoming  a  party  to 
the  transfer.  By  this  statute,  a  policy 
taken  out  in  the  name  of  a  married 
woman  on  the  life  of  her  husband  be- 
oonics  her  separate  property,  and  she  is 
to  be  treated,  in  regard  to  such  policy, 
as  m  feme  sole:  Frahmal  A/ui,  Life 
Im.  Co.  V.  AppUgate  (1857),  7  Ohio  St 
292.  And  the  statute  ap|.  lies  as  well  to 
a  policy  issued  by  a  coiof>any  organized 
and  conducted  outside  the  limits  of 
Ohio  aa  to  one  issued  by  a  company  of 
that  State:  Crou  v.  Armstrong  (1887), 
44  Id.  613. 

Cregom  has  no  statute,  nor  reported 


decisions,  bearing   npon   the   anbfect 
under  consideration. 

In  Pmntyhania  the  Act  of  15  April, 
1868  (P.  L.  103,  Pnrd.  Dig.  p.  924) 
provides  that  '*  all  policies  of  life  insur- 
ance or  annuities  upon  the  life  of  any 
person,  which  may  hereafter  mature,  or 
which  have  been  or  shall  be  taken  out 
for  the  benefit  of,  or  bona  fide  assigned 
to  the  wife  or  children  of  any  relative 
dependent  upon  such  person,  shall  be 
vested  in  such  wife  or  children  or  other 
rdative,  free  and  clear  from  all  claims 
of  the  creditors  of  such  person."  The 
Act  of  I  May,  1876,  Sec.  25  (P.  L.  59, 
Purd.  Dig.  p.  914),  also  provides  that 
policies  issued  by  companies  under  that 
Act  for  the  benefit  of  any  married 
woman  '*  shall  inure  to  her  separate  use 
and  benefit,  and  that  of  her  children, 
independently  of  her  husband  or  his 
creditors,  or  the  person  effecting  the 
same  or  his  creditors.  If  the  premium 
is  paid  by  any  person  with  intent  to  de- 
fraud his  creditors,  an  amount  equal  to 
the  premiums  so  paid,  with  interest, 
shall  inure  to  theit  benefit."  The  Penn- 
sylvania cases  of  ^//fVi^*jyf/^tf/(i865), 
50  Pa.  75,  which  arose  before  the  Act 
of  1868,  and  AfcCmtcAeoHs  Appeai 
(1881),  99  Id.  133,  arising  after  that 
Act,  are  fully  considered  in  the  opink>n 
of  the  Supreme  Court  in  the  principal 
case  on  pages  428-9,  supra.  In  the 
case  of  Trough's  Estate (^%^\\%V^S^ 
(Pa.)  214,  the  question  whether  an  as- 
signment to  the  children  of  the  insured 
of  a  life  policy  for  l3000»  issued  and 
paid  for  prior  to  1868,  oonstituted  a 
fraud  on  creditors,  was  considered  by 
the  Court  of  Common  Pleas  in  an 
opinion  by  ALLISO.H,  P.  J.,  who  said: 
**  There  is  nothing  to  call  in  question 
the  honesty  and  good  faith  of  the  trans- 
action, nor  is  the  provision,  which,  by 
the  assignment,  was  made  for  certain  of 
the  children  of  the  assignor,  unreason- 
able, nor  mas  it  made  in  contemplation 
of  insolvency,  or  with  an  intent  to  de- 
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frmnd  creditofA.  That  a  provision  for 
children  under  such  circumstances  is 
valid,  ought  not,  under  the  settled  law, 
to  be  questioned.  So  far  from  the  law 
condemning  ^uch  deeds  as  voiii,  |o>t- 
iiu|  lial  settlements  even  are  >ui»|M>rted 
in  i(|uity  without  the  inteiveniioit  of  a 
:nibiee.  When  they  are  fairly  made, 
aod  the  provision  is  rea.sonal)lc,  the  hua- 
1  and  not  being  in  debt  at  the  time,  and 
they  are  free  from  any  badge  of  fraudu- 
lent intent,  they  will  be  upheld ;  and 
what  a  husband  may  do  for  his  wife,  a 
father  may  certainly  do  for  his  children. 
*  ♦  ♦  The  only  po&^Mble  claim  the  credi- 
tors could  sustain  in  the  premises  would 
lie  for  the  amount  of  premiums  paid  by 
Trough  to  keep  the  policy  alive,  after 
he  became  insolvent.  Whatever  sum 
t:f  money  was  appn>|Miated  by  him  to 
secure  thb  end,  which  was  of  right  the 
money  of  his  creditors,  ought  to  be 
taken  from  the  fund  in  dispute,  and 
returned  to  them  now ;  but  this  does 
not  give  to  creditors  any  just  claim  to 
the  remaining  part  of  the  I3000.'*  This 
case  was  reversed  in  the  Supreme  Court, 
but  upon  an  entirely  different  print: 
Trouj^h't  Estate  (1874),  75  Pa.  115; 
s.  c,  14  American  Law  Recister, 
122.  Id  a  recent  case  it  has  been  held 
that,  where  a  policy  was  payable  to  a 
wife,  and,  in  case  of  her  death  before 
her  husband,  to  her  children,  an  assign- 
ment by  husband  and  wife  doe.>  not 
afiect  the  children's  interest:  Brtmti's 
Appeal^  S.  Ct.  Pa.,  April  8, 1889. 

RkoJe  Island  (Pub.  Stat.,  ed.  18821 
Ch.  166,  Sees.  21-2)  exempts  insurance 
*'  which  shall  not  exceed  in  the  aggre- 
gate the  sumof  $io,ooo«"  on  the  life  of 
any  person  for  the  benefit  of  a  mnrrieii 
woman,  and  authorizes  the  appointment 
of  a  trustee  to  hold  and  manage  such 
policy  or  its  proceeds.  Under  this  sta- 
tute, the  fact  that  the  wife  has  filed  a 
petition  for  divorce,  which  is  pending 
and  undetermined  at  the  maturity  of  a 
policy  on  her  husband's  life  payable  to 


her,  will  not  estop  her  from  demanding 
the  proceeds  of  such  policy :  jfCima  Life 
Im,  Co.  V.  Mtnon  (1884),  14  R.  I.  583. 
.\n  assignment  of  a  |x>Iicy,  payable  to 
the  wife  and  children  of  the  insured, 
which  t%  made  by  the  insured  and  his 
wife  tj  secure  a  deU  of  the  former, 
I>a^^e»  only  the  interest  of  the  wife,  and 
does  affect  \\\?X  of  the  children,  each 
uf  whom  i>  entitled  to  receive  an  equal 
share  with  the  assignee,  of  the  proceeds 
of  the  insurance :  Connetticut  Alnt.  Life 
Im.  Co.  V.  Baiihi'in  (1 885),  15  Id.  107. 

South  Carolina  has  no  statute,  nor 
reported  decisions,  bearing  upon  the 
subject  under  consideration. 

The  Code  of  TeHnessee  (Sec.  3 1 35) 
provides  that  "  a  life  insurance  effected 
by  a  hu>l>and  on  his  own  life  shall  in- 
ure to  the  Inrnefit  of  the  widow  and 
next  of  kin,  to  l)e  distributed  as  per- 
sonal property,  free  from  the  claims  of 
his  creditors."  This  statute  does  not 
deprive  a  husband  of  the  right  to  assign 
a  policy  on  his  own  life  to  a  creditor, 
but  the  latter  can  retain  out  of  the  pro- 
ceeds only  the  amount  of  his  debt  and 
the  premiums  paid  by  him  to  keep  the 
policy  alive :  Rison  v.  IVilkerson  ( 1856), 
3  Sneed  (Tenn.)  565.  Such  a  policy 
may  be  disposed  of  by  will:  Williaim  ▼• 
Corson  (1S75),  2  Tenn.  Ch.  269;  s.  C. 
^1876),  9  Uaxt.  (Tenn.)  516 ;  Tennes- 
see LoJi;e  V.  /wr</</(  1880),  5  Lea(Tenn.) 
716.  But  a  policy  payable  to  the  **  legal 
heirs  "  of  the  insured,  is  not  assignable 
by  him:  Cos/iuj^v.  Ca/JitH.// {iSyS),  I 
Lea  (Tenn.)  454. 

Texas  has  no  statutory  provision,  but 
the  .Supreme  Court  of  that  Slate  has 
held  that,  where  a  p  ilicy  is  made  pay* 
able  to  the  **  heirs  or  assigns  **  of  the 
insured,  tlie  latier  may  assign  it  in  his 
life-time,  but,  if  he  does  not  do  so,  his 
heirs  are  entitle<l,  upon  his  death,  to  the 
proceeds  as  against  creditors ;  MnUins 
V.  Thompson  (1 879),  51  Tex.  7.  In 
Levy  V.  Tayior  (1886),  66  Id.  652,  the 
right  of  a  wife  to  the  proceeds  of  a 
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polkj  originally  bsned  in  her  fivor,but 
renewtd  in  favor  of  a  creditor,  was  in- 
Tolred,  but  was  left  by  the  Court  unde- 
cided. 

The  original  Verwtcmi  statute  of  1S49 
(Rer.  Laws,  ed.  1880^  Sees.  2340-1), 
was  in  the  same  words  as  that  of  Illi- 
nois, with  a  clause  restricting  the  ex- 
emption to  cases  where  the  annual  pre- 
mtnm  did  not  exceed  I500.  By  the 
saoM  Act  (Rer.  Laws,  Sec.  2344)  an 
unmarried  woman  was  given  the  right 
to  cause  to  be  insured  the  life  of  her 
father  or  brother  "  as  provided  in  case 
of  Biarried  women.'*  The  Act  of  1856 
(Rev.  Laws,  Sees.  2343-5),  contains  no 
restriction  and  broadly  exempts  all  pol- 
icies effected  by  one  person  on  the  life 
of  another  and  expressed  to  be  for  the 
bcneiit  of  the  latter.  This  Act  also  au- 
thorizes the  appointment  of  a  trustee  to 
hold  and  manage  the  interest  of  a  mar- 
ried woman  in  her  policy  or  its  proceeds. 
By  the  Act  of  1S80  (Rev.  Laws,  Sec. 
2342),  a  wife  is  given  the  power  to  as- 
sign or  surrender  a  policy  in  her  favor 
00  her  husband *s  life,  with  the  written 
consent  of  the  latter. 

Virginia  has  no  statute,  but  it  has 
been  held  in  that  State  that  the  pay- 
ment of  premiums  by  an  insolvent  is 
fraudulent  as  to  cre<iitors,  and  that,  so 
fiir  as  his  means  are  thus  withdrawn 
from  his  creditors,  they  are  entitled  to 
have  the  amount  so  paid  applied  to  their 
claims,  from  the  proceeds  of  the  poli- 
cies: Stigltr  V.  Sii^rler  (1883),  77  Va. 
163.  But  it  would  seem  that  an  ex- 
emption allowed  by  the  charter  of  the 
insuring  company,  such  as  is  cited  on 
page  418,  jt»/r/r,  would  be  sustained  by 
the  courts :  IVkilekursi  v.  IVhitekurst 
(1887).  83  Id.  153. 

lVe$i  Virginia  has  no  statute,  nor 
does  the  question  under  consideration 
seem  to  have  arisen  in  the  courts  of  that 
Sute. 

The  Wiscmsin  statute  (Rev.  Sut., 
ed.  1878,  Sec.  2347),  exempts  all  insur- 


ance for  the  benefit  of  a  married  woman, 
providing,  however,  that  *'  if  the  an- 
nual premium  on  any  such  policy  shall 
exceed  the  sum  of  1 150,  and  is  paidby 
any  person  with  intent  to  defraud  hi» 
creditors,  an  amount  equal  to  the  pre- 
miums so  paid  in  excess  of  said  sum, 
with  interest  thereon,  shall  inure  to  the 
benefit  of  such  creditors,  subject,  how- 
ever, to  the  statute  of  limitations.**  It 
has  been  held  in  Wisconsin  that  one 
who  procures  insurance  on  his  own  life, 
and  pays  the  premiums,  may  dispose  of 
such  insurance  by  will,  assignment,  or 
otherwise,  to  the  exclusion  of  the  ben- 
eficiary: dark  y,Durand  (1863),  12 
Wis.  223;  Ktrman  v.  H<mmrd{\Ul^\ 
23  Id.  108;  Foster  v.  GiU  (1880),  50 
Id.  603.  But  the  case  is  diflerent  witli 
a  certificate  in  a  mutual  benefit  society, 
whose  object  is  "  to  establish  a  widows' 
and  orphans'  Ihnd":  BaUou  v.  Ci*e 
(1880),  Id.  614.  A  married  woman 
may  assign  a  policy  upon  her  husband's 
life  in  her  favor :  Arekbald  v.  Mutual 
Life  Ins.  Co.  0/ Chicago  (187$),  z'^  Id. 

542. 
From  the  fcregotng   review  of  the 

statutes  and  decisions  in  the  various 
States,  it  will  be  seen  that  the  tendency 
has  been  steadily  in  the  direction  of  ex  • 
tending  the  exemption  of  life  insurance 
policies,  issued  or  assigned  to  the  wife 
or  children  of  the  insured,  from  the 
claims  of  creditors.  Both  Legislatures 
and  Courts  are  inclined  to  view  such 
poIicies,in  the  language  of  Judge  HowK, 
cited  lai/ra,  as  "  a  necessary  provision 
for  (the  insured's)  own  hou>ehoId,'*  **  to 
be  fostered  and  encouraged  \.y  law.*' 
In  the  princt|ml  case  the  Supreme  Court 
of  the  United  States  falls  in  with  this 
tendency,  putting  its  decision  upon  the 
express  ground  of  **  public  policy,"  and 
in  so  doing  it  is  clearly  in  accord  with 
the  weight  of  authority.  But  the  opin- 
ion of  the  Court  also  recognizes  that  the 
right  of  a  debtor  to  thus  make  a  rea- 
sonable provision  for  those  dependent 
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on  him  after  hU  death,  mu^t  not  lie 
abused.  As  soon  ns  that  provision  I>e< 
comes  tainted  with  a  fraudulent  intent, 
it  is  no  longer  entitled  to  protection. 
What  will  constitute  fraud,  when  not 
defined  l>y  siaiutes,  mu^t  be  determined 
by  the  facts  of  each  particular  case,  as 
tested  bv  the  conscience  of  a  chan* 
cellor  or  the  verdict  of  a  jury. 

Tlicrc  i«i  a  conflict  of  authority  as  to  the 
proper  nde,  in  the  aliscnce  of  statutory 
rcgulai ion, tolie  olx^erved ,  when  creditors 
are  permitte<l  to  come  in  upon  the  fund. 
It  has  been  more  often  faeUl  th.it  they 
were  entitled  only  to  the  amount  of  the 
premiums  paid  by  the  insolvent,  witli 
accrued  interest.  This  is  the  ruling  of  tlie 
principal  case,  and  in  ^-E.'na  National 
Bank  V.  Uniit'd  Stag's  Lifi  Ins.  Co. 
(U.  S.  C  Ct.,  S.  I).  N.  v.,  1885),  24 
Fed.  Repr.  770,  which  i.^  there  cited,  it 
is  said  by  Wueelkr,  J.;  **  The  amount 
due  on  the  policy  does  not  represent  the 
property  of  the  husband,  nor  any  part 
of  his  estate,  beyond  the  amount  c>f  the 
premiums.  The  insurance  was  upon 
(the  wife's)  interest  in  his  life,  t.ot  the 
creditor's  interest  in  his  life,  and  the 
amount  due  represents  her  interest,  and, 
beyond  the  amount  of  the  premiums,  is 
heis.  An  amount  equal  to  the  amount 
of  the  premiums  may  represent  so  much 
of  his  estate,  and  in  equity  belong  to  his 
creditors.  They  may  ♦  *  ♦  reach  that 
amoont,  but  there  appears  to  be  no  fair 


ground  on  which  they  can  reach  more* 
The  contrary  view,  which  would  give 
the  creditors  the  entire  proceeds  of  the 
insurance,  is  sustained  by  an  elaliorate 
argument  and  review  of  the  authoritieA 
in  the  case  of  Feam  v.  Ward  (1886), 
80  Ala.  555,  which  was  a  second  hear- 
ing of  the  case  in  65  Ala.  33.  cited 
on  page  433,  supra.  But  the  fonner 
rule  seems  the  more  equitable,  and  has 
been  generally  ado{)ted  in  the  statutes. 
The  consideration  of  this  case  has 
nece>sari]y  led  us  some  distance  into  the 
question  of  the  assignment  of  policies, 
originally  written  for  the  benefit  of  the; 
in>ured*s  wife  ami  children,  although  it 
has  not  been  attempted  to  treat  that 
branch  of  the  subject  at  all  exhaustively. 
In  a  well-considered  and  interesting 
case  the  Supreme  Court  of  the  District 
of  Columbia  hus  recently  passed  upon 
the  question  of  a  wife's  power  to  assign 
an  ordinary  paid  up  policy  of  life  insur- 
ance, eflfected  by  her  husband  on  his 
own  life  for  her  benefit,  and  it  has  been 
held  that  she  has  such  power :  Ford  v. 
Inwfleti  Ins,  Co.  (1888).  6  Mack. 
(D.  C)  384.  There  will  be  found  in 
24  American  Law  Register,  753,  an 
article  on  "  Assignments  of  Life  Insur- 
ance Policies,"  in  which  the  authorities 
bearing  upon  the  subject  are  collected 
with  great  care  and  thoroughness,  and 
are  elaborately  considered. 

James  C.  Sellers. 
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Admiralty. 

Damages  for  deaths  caused  by  negligence  on  the  high  seas»  can- 
not be  recovered  in  the  admiralty  courts  of  the  United  States, 
although  the  vessel  proceeded  against  is  a  foreign  one.  The  Alaska 
S.  Ct.  U.  S.,  April  I,  1889. 

Aliens. 

Lands  cannot  be  inherited  in  the  District  of  Columbia  bv  an  alien 
from  a  citizen  of  the  U.  S.  De  Geoffrey  v.  Riggs^  S.  Cc.  D.  C, 
July  8,  1889. 

Arbitration. 

Incomplete  awards  which  does  not  cover  all  the  matters  included 
in  the  submission,  is  absolutely  and  altogether,  void.  Hamilion  v. 
Hart^  S.  Ct.  Pa.,  April  i,  1889. 

Banks  and  Banking. 

Exchange  purchases ;^\\txi  used  in  a  contract  between  two  banks, 
by  which  one  of  such  banks  is  authorised  to  draw  in  advance  upon 
the  other  ."against  exchange  purchases,"  does  not  include  the 
former  bank's  own  drafts  on  third  persons ;  and  collateral  deposited 
with  the  latter  bank  to  secure  advances  made  under  the  contract, 
is  not  subject  to  any  lien  for  such  drafts,  if  protested  for  non-pay- 
ment.   Reynes  v.  Dumont^  S.  Ct.  U.  S.,  April  8,  1889. 

Bills  of  Lading. 

Exemption  of  carrier  from  liability'  for  loss  caused  by  the  negli- 
gence of  its  servants,  will  be  held  invalid  in  the  Federal  Courts, 
although  the  law  of  the  State  where  the  contract  was  executed  may 
be  otherwise.  Liverpool  and  G,  W,  Steam  Co,  v.  Phenix  Ins.  Co.^ 
S.  Ct.  U.  S.,  March  5,  18S9. 

Loss  by  perils  of  the  sea^  when  exempted  by  a  clause  limiting  the 
liability  of  a  common  carrier,  does  not  cover  a  loss  caused  by  one 
of  such  perils,  to  which  the  negligence  of  the  carrier's  servants 
contributed.    Id, 

Through  billf  under  which  goods  were  shipped  from  an  inland 
point,  contained  two  sets  of  conditions,  the  first  relating  exclusively 
to  land  carriage  by  certain  railroads,  and  the  second  to  ocean  trans- 
portation  by  steamer ;  the  owner  of  the  steamer  could  not  avail 
Itself  of  a  clause  contained  in  the  first  set  of  conditions,  giving  the 
carrier  the  benefit  of  any  insurance  on  the  goods  for  the  loss  of  which 
it  should  be  liable.     Id. 

Bills  and  Note.s. 

Indorsement  by  trustees  of  a  promissory  note  in  their  own  names, 
adding  the  words  "Trustees  Estate  of /'  without  a  stipulation 
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that  the  tru<^t  estate  alone  should  be  responsible,  tenders  them  ])er- 
sonally  liable,  and  it  makes  no  ditfcrence  that  they  were  empowered 
and  directed  bv  the  will  constituting  the  trust  to  make  such  indorse- 
ment. Ros^r  Williams  Nat,  Bank  v.  Groton  Mfg.  Co,^  S.  Ct.  R. 
l.y  March  16,  1889. 

Note  of  corporation,  appearing  on  its  face  to  have  been  executed 
by  us  president  in  his  own  favor,  is  in  itself  sufficient  to  charge  an 
indorsee  with  notice  of  any  want  of  authority  to  execute  it.  Smith 
V.  Los  Angeles  /.  ^  L,  Coop,  Asso,^  S.  Ct.  Cal.,  Feb.   27,  1889. 

Constitutional  Law. 

Exemption  from  taxation  of  poor  farm  by  township,  may  be  made 
by  the  legislature,  although  such  taxation  is  expressly  authorized  by 
an  existing  statute,  subsequent  to  which  the  poor-farm  was  conveyed 
by  the  township  to  a  municipal  corporation,  in  which  the  township 
itself  became  merged  ;  the  grant  of  the  power  to  tax  did  not  con- 
stitute, by  reason  of  the  subsequent  conveyance,  a  contract  between 
the  township  and  the  corporation,  which  the  legislature  could  not 
impair.  Williamson  v.  State  of  New  Jersey^  S.  Ct.  U.  S.,  April 
1,  1889. 

Criminal  Law. 

Citizen  of  United  States,  living  in  a  foreign  country,  under  a 
treaty  between  the  United  States  and  that  country,  being  charged 
with  a  crime  committed  in  a  State  of  the  United  States,  the  gov- 
ernment declined  to  request  his  surrender,  there  being  no  extradi- 
tion treaty  between  the  two  countries,  but  the  alleged  criminal  was 
surrendered  to  a  police  agent  by  the  foreign  government,  at  the  re- 
quest of  the  governor  of  the  State,  and  was  brought  on  for  trial ; 
the  State  Court,  having  jurisdiction  of  the  offence  charged,  had  juris- 
diction to  try  him  upon  his  being  brought  before  it,  even  though  the 
act  of  the  governor  may  have  been  illegal.  People  v.  Pratt ^  S. 
Ct.  Cat.,  March  7,  1889. 

Drinking  by  fury  of  intoxicating  liquor,  while  deliberating  on  their 
verdict  in  a  prosecution  for  murder,  is  cause  for  setting  aside  the 
verdict,  and  it  is  not  necessary  to  show  that  the  accused  was  actually 
injured  thereby.     People  v.  Lee  Chuck,  S.  Ct.  Cal.,  March  5,  1889. 

NarrcUion  of  transaction,  given  by  the  injured  man  a  few  minutes 
after  its  occurrence,  and  after  the  accused  had  left,  is  not  admissible 
in  evidence,  in  a  homicide  case,  as  part  of  the  res  gestas,  Esteli 
v.  State,  S.  Ct.  N.  J.,  March  2,  1889. 

Deed. 

Reformation  of  description,  so  as  to  cover  a  smaller  quantity  of 
land,  will  be  decreed  only  when  the  evidence  shows  beyond  contro- 
versy that  the  mistake  alleged  was  mutual.  Andrews  v.  Andrews, 
S.  Jud.  Ct.  Me.,  Feb.  25,  1889. 
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Equity. 

Sptcific  performance  oi  2Xi  agreement  to  take  care  and  provide  for 
a  complainant  in  case  of  her  ''general  debility  or  sickness"  will 
not  be  compelled.  Mowers  v.  Fogg^  Ct.  Ch.  N.  J.,  March  21, 
1889. 

Evidence. 

Judicial  notice  will  not  be  taken  in  the  courts  of  the  United  States 
of  a  statute  of  Great  Britain,  unless  the  same  has  been  pleaded  and 
)iroved.  Liverpool^  G.  IV.  Steam  Co,  y.Phenix  Ins,  C^.,  S.  Ct. 
U  S.9  March  5,  1889. 

Parol  evidence  of  the  circumstances  surrounding  the  parties  to 
a  written  contract  at  the  time  of  its  execution,  where  the  language 
used  leaves  the  subject-matter  in  doubt,  is  admissible  for  the  purpose, 
not  of  changing  or  altering  its  meaning,  but  of  throwing  light  on 
its  language  and  ascertaining  its  true  meaning.  Mason  v.  Spatd- 
ingy  S.  Ct.  D.  C,  Jan.  21,  1889. 

Secondary  evidence  of  the  contents  of  a  paper  maybe  given,  when 
the  same  is  in  Court  and  the  party  holding  it  refuses  a  demand  for 
its  production,  although  no  noti<!e  to  produce  has  been  given  before 
the  trial.     Overlock  v.  Hall,  S.  Jud.  Ct.  Me.,  Feb.  25,  1S89. 

Fire  Insurance. 

No  insurable  interest  is  had  by  a  husband  in  his  wife's  real  estate, 
conveyed  by  him  to  her,  where  the  statute  renders  a  married 
woman's  property,  real  or  personal,  however  acquired,  her  separate 
estate,  regardless  pf  her  husband's  consent,  and  only  requiring  his 
joinder  with  her  in  the  conveyance  of  property  derived  from  him. 
Clark  V.  Dwelling' House  Ins,  Co.,%,  Jud.  Ct.  Me.  March  12,  1889. 

Husband  and  Wife. 

Pension  monty,  received  from  the  United  States  Government  by 
a  husband,  may  be  given  by  him  to  his  wife  for  the  purpose  of 
purchasing  a  home,  in  her  name,  for  their  joint  benefit,  and  the 
property  so  purchased  will  not  be  subject  to  the  claims  of  the  hus- 
band's creditors.     Holmes  v.  Tallada,  S.  Ct.  Pa.,  March  25,  1889. 

Presumption  of  death,  arising  from  the  absence  of  a  husband 
for  seven  years,  may  be  rebutted,  and  a  second  marriage  by  the 
wife,  made  upon  the  strength  of  such  presumption,  is  void,  if  the 
husband  was  in  iajcX  alive  at  the  time,  and  the  wife  takes  no  civil 
rights  by  such  second  marriage.  Thomas  y.  Thomas,  S.  Ct.  Pa., 
March  18,  1889. 

Jurisdiction. 

Appeal  or  error  Xo  the  Supreftie  Court  of  the  United  States,  under 
a  statute  limiting  the  right  to  appeal  to  cases  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  I5000,  will  not  lie,  where  the 
judgment  is  for  I5000  and  costs,  but  not  with  interest.  District  of 
Columbia  v.  Gannon,  S.  Ct.  U.  S.,  April  1,  1889. 
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Marixk  Inslkaxce. 

^;V/f/  of  subrogation  inures  to  an  insurance  company,  when  the 
g'/ods  insured  have  been  Nhi))pcd  on  a  steamer  and  lost  at  sea  through 
ii:c  negligence  of  tlie  carrier,  and  the  insurance  on  them  has  been 
pud  l)y  the  <r)mpaMy  to  the  shii)per.  Liverpool  ^  G.  IV,  Steam 
Co.  V.  Phcnix  Jns,  Co.,  S.  Ct.  I'.  S.^  March  5,  1889. 

Mechanics'    Liens. 

Railroad  company  cannot  claim  exemption  on  grounds  of  public 
policy  from  liens  for  work  and  labor  performed  in  the  erection  of  a 
i»ridge.  Pitrtt'/Iy,  Chicago  Forge  ^ Bolt  Co.,  S,  Ct.  Wis.,  April  25, 
1S89. 

XoTAKV  Public. 

Surety  on  official  bond  of  notary  public  was  sued  for  a  loss  aris- 
ing under  the  following  circumstances:  the  notary  applied  to  an  at- 
torney who  had  money  of  a  client  to  loan,  for  a  loan  upon  the  farm 
of  the  former's  brother-in  law ;  the  attorney  and  the  notary  went 
together  to  examine  the  farm,  abstracts  were  furnished  and  a  day 
fixed  for  settlement ;  on  the  day  fixed  the  notary  took  the  note  and 
mortgage,  which  the  lender's  attorney  had  prepared,  to  his  own 
house,  where  he  stated  his  brother-in-law  was,  and  soon  brought  it 
back  with  the  names  of  his  brother-in-law  and  wife  signed  to  it  and 
a  certificate  of  acknowledgment  before  himself  as  notary ;  on  his 
represc-n ration  that  he  was  entitled  to  receive  the  money,  the  attor- 
ney |>aid  it  over  to  him  and  received  the  note  and  mortgage,  which 
proved  to  be  forgeries.  It  was  held  that  the  false  cert  ideate  was 
the  proximate  cause  of  the  loss,  and  that  therefore  the  surety  was 
liable.     People  v.  Butler^  S.  Ct.  Mich.,  April  24,  1889. 

Process. 

Sennit  e  on  holiday  of  a  summons,  also  issued  and  tested  on  the  same 
day,  will  not  be  .set  aside,  nor  will  the  summons  be  quashed. 
Glenn  v.  Eddy,  S.  Ct.  N.  J.,  March  11,  1889. 

Railroads. 

Damage  by  fire  to  crops  by  a  locomotive  being  alleged,  evidence 
that  a  6re  sprang  up  immediately  on  the  passing  of  a  train,  and  that 
there  was  no  fire  on  the  premises  before,  and  no  other  apparent 
cause  for  the  fire,  is  sufficient  to  warrant  the  inference  that  the  fire 
was  caused  by  the  train.  Union  Pacific  Ry.  Co.  v.  De  Busk,  S.  Ct. 
Colo.,  March  i,  1889. 

Failure  to  stop,  look  and  listen,  will  prevent  recovery  for  injuries 
sustained  in  crossing  the  track  of  a  railroad,  at  a  point  where  there 
were  safety  gates  and  a  watchman  was  usually  stationed,  although  on 
the  night  of  the  accident  the  gates,  being  out  of  order,  were  not 
lowered,  and  no  light  was  dis))layed  nor  warning  given  by  the 
watchman.  Greenwoods,  Philadelphia,  W,  C^  B.  R.  R.  Co.,  S. 
Ct.  Pa.,  March  18,  1889. 
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Sale. 

Delivery  is  a  question  for  the  jury,  where  it  is  shown  that  by  the 
terms  of  a  contract  for  the  sale  of  certain  personal  property  a  part 
of  the  purchase  price  was  to  be  paid  in  cash  and  the  balance  se^ 
cured  by  a  mortgage  on  the  property ;  while  the  property  was  being 
delivered,  the  vendor  demanded  the  cash  payment  and  received  a 
portion  of  it,  and  immediately  after  he  had  completed  his  part  of 
the  contract,  he  went  to  receive  the  balance  of  the  ca^h,  but  found 
that  the  vendee  had  absconded;  and,  if  it  is  found  that  the  title 
remained  in  the  vendor,  the  vendee  acquires  no  interest  in  the 
property,  not  even  to  the  extent  of  his  cash  payment.  Empire 
Sittte  Type  Foundry  Co.  v.  Grant,  Ct.  App.  N.  Y.,  March  26,  1889. 

Stock  Exchange. 

Seat  in  stock  exchange  is  property  and  liable  for  the  owner's  debts, 
notwithstanding  the  provisions  of  the  by-laws  of  the  exchange  that 
the  property  is  held  in  trust  for  the  members,  that  **  no  member 
under  any  circumstances  shall  be  deemed  to  have  or  claim  or  pos- 
sess any  individual  right,  title,  or  interest  in^he  property  or  assets 
of  the  association,"  until  finally  dissolved,  and  that  every  applicant 
for  membership  shall  be  subjected  to  the  scrutiny  of  a  committee,  it 
being  ^Iso  provided  that  a  member  may  dispose  of  his  privileges, 
subject  to  the  right  of  the  board  to  reject  any  nominee.  Hadenicht 
V.  lAssak^  S.  Ct.  Cal.,  March  8,  1889. 

Telegraphs. 

Receiver  of  message  has  no  contractual  relation  with  the  tele- 
graph company,  and,  if  injured  by  the  latter's  negligence  m  deliv- 
ering the  message,  his  remedy  is  in  tort.  Western  Union  Tel.  Co. 
V.  DuBois,  S.  Ct.  Ill,  April  5,  1889. 

Treaties. 

Supreme  Court  of  United  States  has  no  power  to  set  itself  up  as 
the  instrumentality  of  enforcing  the  provisions  of  a  treaty  with  a 
foreign  nation,  which  the  United  States  Government,  as  a  sovereign 
power,  has  chosen  to  disregard.  Botilier  v.  Dominguez^  S.  Ct.  U. 
8.9  April  X,  1889. 

Wills. 

Devise  to  executors  in  trust,  with  directions  to  sell  the  real  estate 
and  apply  the  funds  to  the  use  of  a  charitable  institution  not  yet  in 
existence,  but  which  the  trustees  are  instructed  to  procure  to  be  in- 
corporatod  by  a  special  a't  of  the  legislature  as  soon  as  possible, 
but  at  leaiit  within  ten  years  of  the  testator's,  death,  is  void,  because 
of  the  uncertainty  whether  there  will  ever  be  any  legatee  to  take, 
which  must  continue  for  a  period  not  measurable  by  a  life  or  lives 
in  being,  during  which  the  ownership  of  the  fund  would  be  suspen- 
ded.    Cndkshank  v.  Chase,  Ct.  App.  N.  Y.,  April  16,  1889. 

Tames  C.  Sellers. 
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(Continued.) 

XXII. 

The  Supreme  Court  of  a  State  will  take  judicial  notice  of  the 
times  prescribed  by  law  for  holding  the  terms  of  the  various 
courts  in  the  State :  Lindsay  v.  ]Villiams{\  850),  1 7  Ala.  229 ;  Mor- 
gan V.  State  ( 1 859),  1 2  Ind.  448 ;  State  v.  Hammett  ( 1 847),  7  Ark. 
492 ;  Gillilandv,  Sellers  (1853),  2  Ohio  St.  223  ;  Pngh  v.  State 
(1858),  2  Head.  (Tenn.)  227  ;  and  of  who  are  the  judged  of  the 
inferior  courts:  Tucker  \.  State  (i&yj),  11  Md.  322;  Ex  Parti 
/\'/£'r5^/i(i858),  33  Ala.  74;  Kilpatrickx.  Commafiwea/th {iS$S), 
31  Pa.  198.     Circuit  Courts  will  take  notice  of  who  are  justices 
of  the  peace  within  the  county  where  the  court  is  held :  Cro- 
/lam  V.  Anderson  (\S6y),  42  111.  514.     But  not  of  the  official 
acts  of  a  justice,  offered  in  evidence  in  a  county  other  than 
where  he  resides:  Chambers  v.  People  (1843),  5  111.  351.     No- 
tice will  be  taken  of  the  terms  of  court,  to  determine  whether 
an  execution  was  levied  in  the  lifetime  of  the  writ :   Williams  v. 
Hnbbard{  \  850),  i  Mich.  446.     Where  the  Common  Pleas  tried 
a  party  for  a  felony,  the  Supreme  Court  took  notice,  from  the 
time  the  oflfence  was  committed  until  the  trial,  and  the  terms 
of  the  Circuit  Court,  that  the  latter  could  not  have  been  in 
session  so  as  to  find  an  indictment :  McGinnis  v.  State  (1865), 
24  Ind.  500.     Territorial  courts  are  bound  to  know  the  officers 
and  enforce  the  judgments  of  United  States  courts,  within 
their  jurisdiction:   Buford  \,  Hickman  (1834),  Hemp.  (U.S. 
C.  Ct.  Ter.  Ark.)  292.     But,  as  a  general  rule,  superior  courts 
will  not  judicially  notice  the  customs,  rules  or  proceedings  of 
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inferior  courts  of  limited  jurisdiction,  unless  justice  requires  it 
in  reviewing  their  decisions:  March  v.  Catmnoprwealth  (1851), 
12  B.  Mon.  (Ky.)  25.  From  the  date,  and  the  term  of  the 
court  below,  an  appellate  court  will  take  notice  of  whether  a 
judgment  by  de&ult  was  prematurely  rendered :  Bethune  v. 
HaU  (1871),  45  Ala.  522. 

From  the  commencement  and  duration  of  the  terms  of  the 
Circuit  Court,  the  Supreme  Court  will  take  notice  that  a  speci- 
fied day  fell  in  the  second  week  of  the  term :  Radge rs  v.  Stare 
(1874),  50  Ala.  102.  And  in  like  manner,  of  what  was  "the 
twentieth  judicial  day  "  of  the  term  of  the  court  below,  next 
succeeding  a  certain  other  day :  Lewis  v.  IVifitrode  (1881),  76 

Ind.  13. 

XXIII. 

All  courts  have  ofBcial  knowledge  that  proper  judicial  tri- 
bunals are  established  in  the  several  States ;  and  in  order  to 
give  the  transcript  of  the  record  or  the  probate  of  a  will  in  a 
sister  State  in  evidence,  it  is  not  necessary  to  show  that  probate 
and  registry  are  required  in  such  State:  Dozierw.  Joyce  {\Zig\ 
8  For.  (Ala.)  303.  The  seal  of  a  State  court  proves  itself: 
DeSobry  v.  DeLaistre  {1S07),  2  H.  &  J.  (Md.)  191 ;  Sfa/e  v. 
Smnvdon  {1S6S),  i  Brewst.  (Pa.)  21 8.  Where  a  deed  mentions 
the  premises,  as  within  a  certain  town,  not  naming  the  State, 
the  court  will  notice  that  the  town  named  is  within  a  certain 
county  in  the  State :  Harding'  v.  5/lr^»^(i866).42  111.  148.  A 
judgment  which  is  enjoined,  will  be  noticed  as  part  of  the 
record  in  the  proceedings:  Minor  w.  Stone  (1846),  i  La.  An. 
283.  So,  an  order  of  the  court  entered  upon  the  minutes,  is  a 
part  of  the  record:  Pagettv,  Curtis  (i860),  15  Id.  451. 

Where  there  had  been  a  reversal  and  a  second  judgment 
rendered,  one  error  assigned  for  its  reversal  was,  that  the  cause 
bad  not  been  remitted  to  the  court  below ;  and  nothing  in  re* 
gard  to  it  appearing  from  the  record  sent  up,  it  was  held 
that  the  appellate  court  would  take  judicial  notice  of  its  own 
record  and  proceedings  on  the  former  writ  of  error :  Bnukcr 
V.  State  (1865),  19  Wis.  539. 

Courts  take  judicial  notice  of  all  prior  proceedings  in  a  case, 
hence,  on  a  plea  in  bar  of  *'  once  in  jeopardy,"  the  former  trial 
and  verdict  are  before  the  court :  State  v.  Bowen  ( 1 876),  16  Kan. 
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475.  The  book  of  records  of  judgments,  in  the  same  court, 
proves  itself:  Robinson  v.  £rotim  {i^y6%  82  111.  279.  An  appel- 
late court  will  take  notice  of  its  own  records;  but,  in  deciding 
a  case,  will  not  take  notice  of  what  may  be  in  the  record  of 
another  case,  unless  made  a  part  of  the  record  in  the  case  under 
consideration :  National  Bank  of  Monticdlo  v.  Bryant  ( 1 877),  1 3 
Bush  (Ky.)  419. 

XXIV. 

In  an  action  on  a  transcript  of  a  judgment  of  the  Circuit 
Court  of  another  State,  the  Supreme  Court  of  Wisconsin  took 
notice  that  the  circuit  courts  of  the  several  States  are  courts  of 
general  jurisdiction:  Janns  v.  Robinson  (1867),  21  Wis.  523. 
To  support  the  jurisdiction  of  the  District  Court,  in  a  case 
involving  the  claimant's  right  to  the  office  of  judge,  the  Supreme 
Court  took  judicial  notice  that  the  salary  of  the  office  exceeded 
one  hundred  dollars :  McKinncy\,  O^Cofinor  {1S61),  26  Tex.  5. 

The  Orphans*  Court  of  Washington  county,  in  the  District 
of  Columbia,  being  created  by  a  public  statute  of  the  United 
States,  its  seal  will  be  judicially  recognized  by  the  courts  in 
Maryland:  Mangttn  v.  Wtbster  (1848),  7  Gill  (Md.)  78. 

XXV. 

If,  pending  a  suit  against  an  executor  for  an  accounting,  the 
will  be  revoked  in  another  proceeding,  the  court  cannot  take 
notice  of  the  fact,  without  proof:  Daniel  w  Bellamy  (1884),  91 
N.  C.  78.  From  the  records  of  the  Chancery  Court,  the  Su- 
preme Court  will  know  that  there  never  was,  legally,  a  county 
of  a  certain  name  in  the  State:  Broicn  v.  Elms  (1849),  ^^ 
Humph.  (Tenn.)  135.  Where  a  bill  is  filed  ostensibly  to  pro- 
tect the  interests  of  the  State,  the  court  will  take  judicial  no- 
tice of  the  laws  of  the  State,  even  if  they  contradict  the  alle- 
gations in  the  bill;  so  held  with  reference  to  a  law  enabling  a 
particular  officer  to  qualify:  State  \\  Jarre tt  (1861),  17  Md. 
309.  The  court  will  take  notice  that  a  person,  present  in  the 
grand  jury  room  when  the  charge  laid  in  the  indictment  was 
being  investigated,  was  a  duly  authorized  assistant  United 
States  District  Attorney:  People  v.  Lyman  (1877),  2  Utah  30. 
The  court  will  take  notice  of  the  expiration  of  a  bank  charter. 


452  MATTERS   REQUIRING  JUDICIAL   NOTICE. 

and  dismiss  an  action  pending  against  the  bank  on  a  dormant 
judgment :  Terry  w.Afcrc/iants*  and  Planter^  Bank  (1880),  66 
Ga.  177. 

Where  it  does  not  affirmatively  appear  that  a  statute  was 
put  in  force  by  publication,  as  allowed  by  law,  the  court  will 
recognize  its  existence  and  validity :  People  v.  Hopt  (1884).  3 
Utah  396.  Courts  will  take  notice  that  a  certain  city  is  within 
a  particular  county  of  the  State,  and  proof  that  a  crime  was 
committed  in  such  city  is  sufficient  to  establish  the  fact  that  it 
was  perpetrated  in  the  county :  Stillk*an  v.  People  (1887),  122 
111.  385  ;  State  v.  JCrorfrr  (1883),  60  Iowa  527  ;  Luek  v.  State 
(1884),  96  Ind.  16.  The  office  of  treasurer  of  a  school  dis- 
trict will  be  recognized  without  proof  of  how  it  was  created: 
State  V.  Da/il  ( 1 886),  65  Wis.  5 10.  Courts  take  j  udicial  notice 
of  the  signatures  of  their  own  officers  as  such,  but  no  rule  ex- 
tends such  notice  to  the  signatures  of  the  parties  to  a  cause: 
Alderson  v.  Bell  (1858),  9  Cal.  315.  Their  notice  of  the  sig- 
natures of  attorneys  extends  only  to  acts  done  in  the  perform- 
ance of  their  professional  duties  as  attorneys,  and  the  signa- 
ture of  an  attorney,  admitting  service  of  summons  as  a  de- 
fendant in  the  suit,  is  a  private  act  which  the  court  cannot  ju- 
dicially notice:  Masterson  v.  Le  Claire  (i860),  4  Minn.  163. 
Where  an  act  of  the  legislature,  establishing  a  certain  county, 
was  declared  unconstitutional  by  the  Supreme  Court  of  Ten- 
nessee, it  was  held  that  the  circuit  judge,  in  the  trial  of  a 
cause,  had  a  right  to  declare  to  the  jury  his  judicial  knowledge 
of  such  decision,  and  its  effect  in  fixing  the  boundaries  of 
counties :  Cashw  State  (1849),  10  Humph.  (Tenn.)  in. 

Where  a  case  is  reversed  and  remanded  by  the  Supreme 
Court,  and  after  proceedings  had  below,  another  appeal  is 
taken ;  and  an  appearance  entered  in  tlie  inferior  court  in  the 
first  instance  has  never  been  withdrawn,  the  Supreme  Court 
will  judicially  know  what  attorneys  have  appeared  in  the 
cause:  Symmes\,Afajor{\i6'^\  21  Ind.  443.  The  record  in 
garnishee  proceedings  is  virtually  a  part  of  the  record  in  the 
cause  and  may  be  judicially  noticed  :  Farrar  v.  Bates  (1881), 
55  Tex.  193.  Where  the  facts  are  within  the  judge's  knowl- 
edge, no  proof  is  required  ;  as  on  a  motion  to  strike  a  paper 
from  the  files  because  it  was  never  presented  to  or  signed  by 
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the  judge:  Sicrist  v.  Pctfy  (1SS3),  109  111.  188.  A  judge  may 
take  judicial  notice  of  the  existence,  before  his  court,  of  a 
prosecution  for  crime  against  one  called  as  a  juror :  S/at^  v. 
Jackson  (1883),  35  La.  An.  769. 

Where  it  appears  from  the  record,  that  a  contract  was  given 
for  contingent  compensation  in  obtaining  an  act  of  the  legisla- 
ture, it  is  the  duty  of  the  court,  of  its  own  motion,  to  declare 
it  void,  as  against  public  policy  and  to  discountenance  any 
attempt  to  enforce  it:     Git  v.  Williams  ( \%^'j\  12  La.  An.  219. 

XXVL 

Courts  will  take  judicial  notice  of  the  regular  course  of 
nature,  as  the  revolution  of  the  seasons  in  relation  to  vegetables 
and  animals  :  Patterson  v.  ^^Causland  (1830),  3  Bland.  (Md.) 
69;  of  the  usual  course  of  agriculture,  and  whether  the 
crops  of  the  country  arc  matured  at  a  certain  date,  so  as  to  be 
removed  from  the  soil:  Floyd \,  Ricks  {i 8$ 3),  14  Ark.  286; 
of  facts  of  unvarying  occurrence,  but  not  of  vicissitudes  of  cli- 
mate or  seasons:  Dixon  v.  Niccolls  (1866).  39  111.  372  ;  that  a 
mortgage  given  in  January  on  a  certain  cotton  crop,  is  on  a 
crop  not  yet  in  being :  Tomlinson  v.  Greenfield  ( 1 876),  3 1  Ark. 
557 ;  of  the  seasons  and  husbandry,  and  that  the  use  of  a  farm 
is  worth  much  more  during  the  cropping  season  than  for  the 
six  months  including  winter :  Rossv.  Boswell{\%Tj),(yo\vid^, 

235- 

XXVII. 

Notice  will  be  taken  from  the  time  of  their  ancestor*s  death, 
that  his  children  had  arrived  at  majority  before  the  suit  was 
brought:  Floyd v,  Johnson  (1822),  2  Littell  (Ky.)  109.  With 
reference  to  a  part  of  a  ship's  cargo  being  wet  with  salt  water 
in  the  river  Mersey,  in  England,  it  has  been  judicially  noticed 
that  the  tide  ebbs  and  flows  in  that  stream  to  a  great  height: 
Whitmyy,  Ganclie  (iS^G),  11  La.  An.  432.  Courts  will  take 
notice  of  the  ordinary  computation  of  time  and  what  day  of  the 
week  a  certain  day  of  the  month  feills  on :  Allman  v.  Owen 
(1857),  31  Ala.  167;  Sproivlv.  LauTcnee  (iSsg),  33  Id.  674; 
Pliiladelphia,  &c,,  R,R,  Co,  v.  Lehman  (1881),  56  Md.  209;  and 
that  a  certain  day  falls  on  Sunday:  Mcintosh  v.  Z/^  (1881),  57 
Iowa  356;  and  the  difference  of  time  in  diilerent  latitudes: 
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Curtis  V.  Marsh  (1858).  4  Jur.  N.  S.  (Lond.)  11 12;  and  of 
the  ordinary  period  of  gestation:  King  v.  Lcuffe  (1807).  8 
East  193. 

That  distilled  spirits  are  intoxicating :  Cannon  v.  State  ( 1 862), 
18  Ind.  450;  Eganx,  State  {^\^j6),  53  Id.  162;  Commoni^'LiiJh 
V.  Peckham  (1S54),  2  Gray.  (Mass.)  514.  That  whisky  is  an 
intoxicating  liquor;  Schhchtw  State {iSyy),  56  Ind.  173;  that 
beer  is  a  malt  liquor:  Watson  v.  State  {\^y6),  55  Ala.  158; 
State  V.  Goycttc  (1877).  11  R.  I.  592;  and  that  blackberry 
brandy  is  an  intoxicating  liquor:  Fentonx,  5/^/^(1884),  100 
Ind.  598.  Of  the  navigability  of  streams:  Neaderhotiser  v. 
State  (1867),  28  Ind.  257;   Wood \ , Fcnvltr  {\%%2\  26  Kas.682. 

Judicial  notice  has  been  taken,  as  a  fact  for  the  court  and  not 
for  the  jury,  that  a  box  freight  car  standing  still  at  a  highway 
crossing,  will  not  frighten  horses  of  ordinary  gentleness :  Gil-- 
bert  V.  Flint,  &c,,  R.  R.  Co.  (i 883),  5 1  Mich.  488.  In  adjudicat- 
ing  upon  surveys,  courts  are  bound  to  notice  the  magnetic 
variation  from  the  true  meridian:  Bryan  v.  Beck/ejf  {iSo<)\  6 
Littell  (Ky.)  91. 

XXVIII. 

In  an  action  to  restrain  an  infringement  of  a  patent,  for  pre- 
serving articles  of  food  by  the  application  of  cold  air,  the  court 
took  judicial  notice  that  the  scientific  principles  claimed  in  the 
patent  were  generally  known  and  had  been  long  in  use  in  the 
ice  cream  freezer,  and  held  the  patent  was  void  for  want  of  any 
novelty  in  their  application:  Brawn  v.  /i/rr  (1875),  91  U.  S. 
37.  Courts  will  take  judicial  notice  of  the  art  of  photography, 
the  mechanical  and  chemical  process  employed,  the  scientific 
principles  on  which  they  are  based,  and  their  results :  LnJbe  v. 
Calhoun  Co,  (1875),  52  Ala.  115.  On  a  trial  for  arson,  it  need 
not  be  alleged  or  proved  that  coal  oil  is  inflammable:  State  v. 
Hayes  (1883),  78  Mo.  307.  It  cannot  be  objected  that  an 
almanac  was  put  in  evidence  to  show  when  the  sun  rose  on  a 
certain  day,  as  the  court,  in  any  event,  would  take  judicial 
notice  of  that  fact:  People  v.  Chee  Kee  (1882),  61  Cal.  404. 
The  courts  will  notice  that  carrying  on  the  business  of  a  barber 
on  Sunday  is  not  work  of  necessity,  within  the  statute:  State 
\.  Frederick  (1885),  45  Ark.  347.     That  the  superintendent  of 
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a  railroad  company  has  authority  to  refuse  or  receive  cord- 
wood:  Siualaris  v.  Eureka  &  Palisade  R,R,  Co.  (1883),  18 
Nov.  155. 

Of  A\  hat  is  meant  by  a  "  gift  enterprise,"  upon  the  trial  of  one 
indicted  for  advertising  the  same:  Lohman  v.  State  (1881),  81 
Ind.  15  :  for,  as  to  judicial  notice  of  epithets,  icourts  have  .no 
right  to  be  ignorant  of  the  meaning  of  current  phrases  which 
ever}'body  else  understands;  and  so.  in  this  action, which  was 
by  a  clergyman,  for  libel  in  printing  certain  charges  concern- 
ing him,  wliile  a  candidate  for  Congress,  the  court  took  notice 
of  the  meaning  of  the  following  words :  "Then  there  was  that 
Iowa  Beecher  business  of  his,  which  beat  him  out  of  a  station 
at  Grass  Lake:"  BaiUy  v.  Kalamazoo  Pub,  Co,  (1879),  4^ 
Mich.  251. 

Courts  w  ill  take  notice  of  ordinary  abbreviations,  such  as 
"admr.,"  for  "  administrator;"  and  of  the  usual  abbreviation  of 
Christian  names:  Mosclcyv.  Mastin  (1861),  37  Ala.  216;  Ste- 
phcn  v.  State  (1852),  1 1  Ga.  225  ;  Weaver  v.  McElhenon  ( 1 850), 
3  Mo.  89.  Where  a  statute  prohibited  the  keeping  of  gaming 
tables,  excepting  billiard  tables,  the  court  took  judicial  notice 
of  what  a  billiard  table  is,  and  that,  under  this  statute,  a  party 
may  be  punished  for  allowing  faro  to  be  played  on  it ;  State  v. 
Price  (1841),  12  G.  &  J.  (Md.)  260. 

XXIX. 

As  a  matter  of  general  notoriety,  courts  will  take  notice  of 
the  peculiar  nature  of  lotteries  and  the  nriodes  in  which  they  are 
generally  managed :  Bonllemct  v.  State  (1856),  28  Ala.  83.  Of 
the  character  of  the  circulating  medium,  and  the  popular  lan- 
guage in  reference  to  it:  Lampton  v.  Haggard {^\^z6),  3  T.  B. 
Mon.  (Ky.),  149.  As  aflecting  the  rights  of  parties,  courts  will 
take  notice  of  changes  in  the  course  of  business  in  the  country, 
and  of  new  processes  of  practical  utility  in  facilitating  trade : 
Wiggins  Ferry  Co.  v.  Chicago  &  A,  R,R.  Co,  (1878)..$  Mo.  App. 
347 ;  and  it  has  been  held  in  Kentucky,  that  the  chancellor 
will  take  notice  of  the  prices  of  ordinary  labor :  Bellw.  BameU 
(1829),  2  J.  J.  Marsh.  (Ky.)  516. 
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XXX. 

In  construing  an  instrument  granting  a  power,  where  a  long 
time  has  ebqpsed  from  the  date  of  its  execution,  in  order  to 
carry  out  the  intention  of  the  parties,  courts  will  take  notice 
tiia^  the  language  of  all  countries  is  subject  to  fluctuation  and 
change,  and  that  certain  terms,  the  meaning  of  which  was  uni- 
versally known  and  understood  at  the  time  they  were  employed, 
may  come  to  have  am  entirely  different  meaning :  VoModn  v. 
Hapims  (1829X  I  J.  J.  Marsh.  (Ky.)  28$-  As  the  only  means 
of  determining  the  pfesent  value  of  a  wife's  inchoate  right  of 
dower,  courts  will  recognize  the  use  of  '^annuity  tables,"  and 
adopt  the  "  American  Table  of  Mortality,'*  as  the  standard  in 
this  country:  Gced&n  v.  Tweedy  (1883),  74  Ala.  232. 
•  In  determining  whdther  a  trustee  acted  with  prudence  in  the 
management  of  assets  during  war  times,  the  courts  of  Alabama 
take  judicial  notice  of  the  disturbed  condition  of  business  dur- 
ing diat  period :  Fascue  v.  Lyam  (1876),  55  Ala.  440. 

Courts  will  take  notice  that  Free-masonry  is  a  charitable 
institution ;  and  that,  in  a  suit  against  his  lodge,  a  member  is 
not,  for  that  reason,  disqualified  as  a  juror:  Burdine  v.  Grand 
Lodge  fi/ Aiaiama  {id6i),  37  Ala.478»  The  court  will  take 
notice  of  the  ordinary  incidents  of  railway  travel :  Dcramey  v. 
Hendrie  (i88i>,  46  Mich.  386. 

XXXI. 

There  remains  a  vast  array  of  &cts  which  can  become 
generally  known  only  through  the  uniform  results  of  experi- 
ence in  life.  From  the  immense  mtiltipltdty  of  these  matters, 
they  may  never  receive,  in  the  usual  form,  either  historical  or 
scientific  endorsement  They  lie  in  the  region  of  traditional 
or  actual  knowledge,  common  to  civilization,  and  may  be  known 
as  *'  a  knowledge  of  men  and  things.*'  The  rule  for  their  judi- 
cial reception  is, that  "courts  will  not  pretend  to  be  more 
ignorant  that  the  rest  of  mankind/'  Such  matters  can  never 
be  given  in  cvklence  by  means  of  spoken  or  written  language, 
and  hence,  they  can  leave  no  impression  upon  the  record  of  a 
cause.  They  are  noticed  and  ccmsidered  in  the  trial  of  every 
question^  of  feet ;  and  all  courts,  espectally  those  of  appellate 
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jurisdiction,  recognize  this  to  be  true.  They  are  impressed 
upon  the  attention  of  trial  courts  in  the  hearing  of  causes,  and 
it  is  because  they  are  thus  enabled  to  apply  them,  in  arriving 
at  the  truth  from  the  too  often  care'ess,  perverse,  or  corrupt 
statements  of  the  witnesses,  whether  conflicting,  contradictory 
or  false,  that  these  courts  are  endowed  with  a  supervisory 
power,  even  over  the  findings  of  juries,  and  it  is  made  their 
duty  to  see  that  the  verdict  is  sufliciendy  sustained  by  proper 
testimony.  It  may  often  occur  that  this  intangible  information 
will  lay  bare  the  motives  of  men  and  afford  the  only  correct 
interpretation  of  the  peculiar  conduct  of  parties.  In  this  respect, 
appellate  courts  can  have  no  such  means  of  enlightenment  as 
they  readily  concede  to  the  courts  of  first  instance,  and  it  is  for 
this  reason  that  they  so  reluctantly  disturb  the  findings  and 
judgments  of  the  latter  courts,  upon  the  evidence. 

XXXII. 

In  this  connection,  a  number  of  decisions  are  given  in  which 
the  courts  refused  td  take  judicial  notice  of  matters  which  were 
claimed  to  be  proper  subjects  therefor.  .  While,  in  some  in- 
stances, it  may  be  somewhat  difficult  to  mark  the  lines  of  dis- 
tinction, the  grounds  of  rejection  will  be  seen,  generally,  to  rest 
on  the  primary  rules  governing  the  subject. 

The  Supreme  Court  of  California  refused  to  take  notice  of 
the  rules  established  by  the  Board  of  Land  Commissioners  or 
Surveyor  General  of  the  United  States,  forbidding  original 
papers  from  being  taken  from  the  files ;  and  refused  to  allow 
evidence  of  the  contents  of  such  papers,  without  proof  of  the 
existence  of  the  rule:  Hetisley  v.  Tarpcy  (\^i';\  7  Cal.  288. 
And  in  New  York,  where  a  question  in  a  cause  depended  on 
the  construction  of  several  regulations  of  the  Canal  Board,  the 
court  refused  to  take  judicial  notice  of  them :  Palmer  \,Aldridg€ 
(1852),  16  Barb.  (N.  Y.)  131.  The  court  cannot  take  notice  of 
the  rate  of  interest  in  another  State,  from  a  table  of  the  same 
prepared  by  the  Secretary  of  State  and  appended  to  the  stat- 
utes, as  required  by  law :  Clarke  v.  Pratt  (1852),  20  Ala,  470; 
Dorscy  v.  Dorsey{\%i\\  5  J.  J.  Marsh.  (Ky.)  280.  And  the 
Supreme  Court  of  Wisconsin  refused  to  notice  that  there  are 
county  judges  in  New  York,  or  that  they  have  authority  to 
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administer  oaths:  Fellows  v.  Mcnaslia  (i860),  11  Wis.  558. 
The  court  cannot  take  notice  that  a  railroad  company  has  a 
seal,  other  than  a  scrawl  purporting  to  be  a  seal,  which  appears 
on  an  appeal  bond  filed  by  them :  Illinois  Central  R,  /?.  Co,  v. 
Johnson  (1S64),  40  111.  35.  Courts  will  take  judicial  notice  of 
public  treaties,  and  of  the  authority  conferred  by  them  on  the 
President;  but  not  that  such  authority  to  do  an  act  affecting 
only  a  small  number  of  persons,  and  they  not  citizens  of  the 
United  States,  has  been  exercised:  Dole  v.  Wilson  {liyi),  16 
Minn.  525.  The  courts  do  not  take  judicial  notice  of  the 
various  orders  issued  by  a  military  commander,  in  the  exercise 
of  the  military  authority  conferred  upon  him :  Burke  w,  Milten' 
berger  (1873),  19  Wall.  (86  U.  S.)  519.  Courts  cannot  take 
judicial  notice  of  the  duties  required  of  or  performed  by  the 
servants  of  the  company,  in  managing  a  railroad  train,  nor  of 
the  degrees  of  supremacy  existing  among  them :  MeGowan  v. 
St.  Louis,  6t.,  R,R.  Co.  (1876),  61  Mo.  525.  Nor  of  the  duties 
of  officers  of  railroad  companies :  Brown  v.  Missottri,  &c,,  R.R. 
Co.  (1877),  67  Mo.  122.  It  is  not  the  duty  of  the  courts  to 
take  judicial  notice  of  the  various  means  by  which  public 
statutes  are  carried  into  effect  by  the  executive  officers  of  the 
government:  Canal  Co.  v.  Railroad  Co.  (1832),  4  G.  &  J. 
(Md.)  I. 

Courts  cannot  judicially  know  that  a  sale  of  land  has  been 
made,  because  they  are  bound  to  know  that  there  is  a  law  pro- 
viding for  such  sale :  Bledsoe  v.  Doe  (1839),  4  How.  (Miss.)  13. 

In  Alabama,  New  Jersey  and  North  Carolina,  charters  of 
private  corporations  are  not  judicially  noticed:  City  Council  of 
Montgomery  v.  Plank  Road  Ci?.  (1857),  31  Ala.  76;  Perdicaris 
V.  Trenton,  &c.,  Co.  (1862),  29  N.  J.  L.  367;  Carrow  v.  Wash- 
ington Toll  Bridge  (1867),  Phil.  (N.  C.)  118.  Notice  will 
not  be  taken  of  special  acts  of  the  legislature :  Hailes  v.  State 
(1880),  9  Tex.  Ct.  App.  170.  The  court  will  not  take  judicial 
notice  that  a  private  corporation  was  organized  under  a  general 
law:  Crawfordsville,&c.,  Co,  v.  Fletcher  {\%i^\  104  Ind.  97. 

XXXIII. 

The  statute  law  of  Great  Britain  now  in  force,  or  created 
since  the  Revolution,  cannot  be  judicially  noticed  by  our  courts. 
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except  in  the  same  manner  as  tlie  criminal  laws  of  any  other 
forcii;n  state:  Otvu/i  Insiirance  Co.w  Fu/ds  (1^41),  2  Story 
(U.  S.  C.  Ct.,  D.  Mass.)  59.  In  the  absence  of  proof  of  the  for- 
eign law,  showing  a  legal  liability,  a  payment  of  debts  by  a 
stockholder  for  a  foreign  corporation  will  be  deemed  to  have 
been  a  voluntary  payment:  Eastiftan  v.  Crosby  {1^64)^  8  Allen 
(Mass.)  206.  As  our  courts  do  not  take  judicial  notice  of  for- 
eign revenue  laws,  a  note  not  stamped  in  accordance  with  the 
laws  of  the  countrv  where  made,  will  be  held  valid  here :  Litd- 
law  v.  f  T///  Rifissil.ar  (  iSd6).  I  Johns.  (\.  Y.)  94. 

Giving  operation  to  a  foreign  law  rests  in  mere  comity,  and 
no  court  will  take  cognizance  of  a  matter  concerning  the  in- 
ternal polic\-  of  another  State ;  therefore,  courts  will  not  sustain 
an  action  on  a  foreign  contract,  where  none  would  lie  by  the 
law  of  the  former :  Pickering  v.  Fisk  (1834),  6  Vt  102.  And 
the  Supreme  Court  of  Michigan  will  not  recognize  the  value 
of  Canada  currency,  nor  the  rate  of  interest  in  Canada :  Kcrmott  ' 
V. -^jtr ( 1 863).  II  Mich.  181. 

XXXIV. 

The  rule  that  courts  will  presume  the  common  law  to  be  in 
force  in  other  States,  is  not  f  )llowcd  in  Texas,  where  the 
Supreme  Court  has  refused  to  take  such  notice  :  Bradshaic  v. 
Mayjicid {\?ii6),  18  Tex.  21.  The  N^w  York  courts  will  not 
take  judicial  notice  that  the  law  of  any  other  State  differs  from 
their  own:  AV.v  York  Plurnix  Ins,  Co,  v.  C7///rrA  ( 1 880),  59 
How.  Pr.  (X.  Y.)  293.  In  Illinois,  in  an  action  of  assumpsit, 
evidence  of  the  statute  incorporating  the  Chamber  of  Com- 
merce of  Milwaukee,  Wisconsin,  with  certain  proceedings  of 
the  board  of  arbitrators,  was  held  inadmissible:  Kddcrhouse  v. 
Savf/and (\Sjy\  i  Bradw.  (111)65. 

Courts  will  not  take  judicial  notice  of  local  customs,  such  as 
the  taking  of  one-third  of  the  land  by  the  locator  for  his  ser- 
vices :  Longcs  v.  Kennedy  ( 1 8 1 2 ),  2  Hibb  ( Ky.)  607.  Nor  what 
are  fair  and  usual  commissions  on  acceptances,  paid  without 
funds:  Seymour  v.  Marvin  (1851),  11  Barb.  (N.  Y.)  80.  Nor 
of  the  customs  of  a  particular  trade  or  calling,  as  the  meaning 
of  printers'  marks  or  abbreviations,  showing  the  ditte  and 
number  of  insertions  of  matter  in  a  newspaper :  Johnson  v. 


460  MATTERS  REQUIRING  JUDICIAL  NOTICE. 

Robertson  (1869),  31  Md.  476.  Nor  the  rule  for  the  measure- 
ment of  corn  in  the  shock ;  nor  whether  a  railroad  car  of  given 
dimensions  will  not  contain  three  hundred  bushels  thereof: 
5:  &  N.  A.  R.R.  Co.  V.  IVood (iS^i),  74  Ala.  449.  Nor  that 
playing  **  policy  "  is  playing  a  game  of  chance :  Sfafe  v.  Russell 
(1885)..  17  Mo.  App.  16;  State  v.  Sellncr  (1885),  Id.  39. 
Nor  that  the  words  "drawing"  and  ''Kentucky  drawing," 
designate  a  game  of  chance:   State  \.Bruncr{\i%^,  Id.  274. 

XXXV. 

The  Supreme  Court  of  Indiana  cannot  judicially  know  the 
names  of  towns  and  cities  that  have  adopted  the  general  incor- 
poration law:  Johnson  v.  Common  Council {\9(>\\  16  Ind.  227. 
Courts  cannot  take  notice  of  the  width  of  streets  and'side- 
walks  in  a  city,  when  the  same  is  established  by  ordinance: 
Porter  v.  Waring{\  877),  69  N.  Y.  250.  Nor  of  the  intersection 
of  a  street  in  a  city  with  a  railroad  track :  Pennsyhaiiia  R.  R, 
Co.  V.  Frana  ( 1 883),  1 3  Bradw.  (111.)  9 1 .  Nor  that  a  county  has 
adopted  township  organization:  State  v.  Clevelami (iSS^\  80 
Mo.  108.  Where  every  community  of  two  hundred  inhabi- 
tants may  incorporate  itself  into  a  town,  the  courts  will  not 
take  judicial  notice  of  such  incorporation :  71  mple  v.  State 
(1883),  15  Tex.  Ct  App.  304. 

Where,  in  an  instrument  of  conveyance  of  land,  the  name  of 
a  place  is  given,  but  not  of  the  State  where  the  same  was  made, 
courts  will  take  notice  of  a  place  of  the  same  name  within  the 
Stafe  and  presume  it  to  have  been  intended :  Ricluinlson  v. 
Williafns  (1835),  2  Por.  (Ala.)  239.  The  courts  of  Indiana 
will  not  take  judicial  notice  of  the  division  of  counties  and  the 
erection  of  new  ones  by  county  commissioners :  Btukinghottse 
v.  Gregg  (1862),  19  Ind.  401.  Nor  will  courts  notice  the  local 
situations  of  towns  within  a  county,  or  their  distances  from 
each  other:  Goodwin  v.  Appleton  (1843),  22  Me.  453.  It  has 
been  held  by  the  Supreme  Courts  of  Missouri,  Wisconsin  and 
Texas,  upon  what  ground  does  not  clearly  appear,  that  they 
could  not  take  judicial  notice  of  prominent  cities  in  other 
States,  as  New  York,  New  Orleans,  &c. :  Riggin  v.  Collier 
(1840),  6  Mo.  568;  Wltitlock  V.  Castro  (1858).  22  Tex.  108; 
Woodward  v.  Cliicago,  &c.,  R.  R,  Co.  (1867),  21  Wis.  309.    The 
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Supreme  Court  of  Indiana  will  not  notice  the  existence  of  fer- 
ries, as  they  are  established  by  the  county  commissioners : 
Shi/i'  V.  irise  (1856),  7  Ind.  645.     In  Ohio,  courts  will  not 
notice  the  subdivision  of  the  refugee  township;  although  the 
court  will  take  notice,  from  the  description,  that  the  township 
is  a  fractional  one :  Stanbeny  v.  Nelson  (1834),  Wright  (Ohio) 
766.     The  Supreme  Court  of  Texas  refused  to  notice  that, 
**St.  Louis,  Mo./*  means  St.  Louis  in  the  State  of  Missouri; 
the  same  appearing  in  the  date  of  a  contract :    Eltis  v.  Park 
(1852).  8  Tex.  205  ;  and  the  same  court  refused  notice  that  a 
note  made  payable  in  "  New  Orleans,  La.,*'  was  meant  to  be 
payable  in  the  State  of  Louisiana:   Russell v,  Martin  {\i^^\ 
15  Tex.  238.     It  has  been  held  that,  while  courts  will  take 
notice  of  the  distances  between  well-known  geographical  points 
in  the  United  States,  they  cannot  take  such  notice  of  what 
would  be  a  reasonable  time  for  an  express  company  to  carry 
a  sum  of  money  from  one  to  the  other :   Rice  v.  Montgomery 
(1866).  4  Biss.  (U.  S.  C.  Ct,  D.  Ind.)  75.     On  the  other  hand,  it 
is  lield,  with  much  more  satisfaction,  in  Pennsylvania,  that  the 
ordinar)'  speed  of  railway  trains  is  a  matter  for  judicial  cogni- 
zance, and  hence  a  very  simple  calculation  will  demonstrate, 
with  approximate  certainty,  the  time  within  which  mails  may 
be  transported  between  such  cities  as   New  York  and   Pitts- 
burgh: Pearcev.  I^ngfit  {1SS2),  loi  Pa.  507.     Notice  will  be 
taken  of  the  usual  duration  of  voyages  across  the  Atlantic ;  so 
far,  at  least,  as  to  determine  when  the  presumption  of  death 
attaches  to  one  who  was  known  to  have  embarked  on  a  vessel 
that  has  never  been  heard  of  after  a  great  lapse  of  time:  O^ 
penhcim  v.  Wolf  {\%^6),  3   Sandf.  Ch.  (N.  Y.)  571.     Judicial 
notice  will  not  be  taken  of  the  locality  of  the  office  of  a  justice 
of  the  peace ;  nor  that  a  particular  number  of  a  certain  street 
is  in  a  given  ward  or  district  of  a  city :  Allen  v.  Scharrnighausen 
(1880),  8  Mo.  App.  229.     Nor  that  certain  land  is  not  subject 
to  location,  because  it  lies  under  a  navigable  lake :   Wilcox  v. 
Jackson  (1883),  109  III.  261. 

XXXVl. 

Facts  of  history  must  be  well  authenticated  or  universally 
known,  to  receive  judicial  notice.     The  Supreme  Court  of 
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Tennessee  refused  to  take  notice  of  the  extent  of  military  occu- 
pation of  the  State  by  the  forces  of  either  side,  during  the  civil 
war,  relating  to  the  time  when  such  occupation  was  still  being 
contested;  on  the  ground  that  those  matters  were  of  too 
uncertain  character  to  be  regarded  as  having  passed  into  his- 
tory ;  and  as  still  being  readily  susceptible  of  proof;  McDonald 
V.  Kirby  ( 1 87 1),  3  Heisk.  (Tenn.)  607.  The  same  court  refused 
to  take  cognizance  of  the  positions  of  the  armies  in  the  field, 
at  any  particular  period  of  the  war :  Kelley  v.  Story  (1871),  6 
Id.  202. 

The  Supreme  Court  of  Texas,  in  a  decision  which  seems  to 
have  been  much  misunderstood  by  writers  on  this  subject, 
held,  that  the  trial  court,  on  the  i6th  day  of  April,  1S61,  could 
not  take  judicial  notice,  from  the  newspaper  reports  of  the 
firing  on  Fort  Sumter,  on  the  12th  of  the  same  month,  that 
civil  war  existed,  in  the  absence  of  any  official  declaration  to 
that  effect,  by  either  the  United  States  or  Confederate  author- 
ities :  Bishop  v.  Jones  ( 1 866),  28  Tex.  294. 

The  courts  in  New  York  hold  that  judicial  notice  will  be 
taken  of  matters  of  general  history  or  universal  notoriety,  if 
they  are  of  a  general  and  public  nature,  but  not  where  they 
merely  concern  individuals  or  local  communities :  McKinnon 
V.  -ff/fij(i86o),  21  N.  Y.  206.  Facts  stated  in  encyclopedias, 
dictionaries,  or  other  publications,  will  not  be  judicially  no- 
ticed, unless  they  are  of  such  universal  notoriety  as  to  be 
regarded  as  forming  a  portion  of  the  common  knowledge  of 
every  person  :  Kaolatype  Eiigraiittg  Co.  v.  Hoke  (U.  S.  C.  Ct. 
E.  D.  Mo.,  1887),  30  Fed.  Repr.  444.  Courts  cannot  take  judi- 
cial notice  of  geographical  and  similar  facts,  not  historical  or 
traditional,  as  the  capacity  of  a  small  stream  for  navigable  or 
other  purposes :  Buffalo  Pipe  Line  Co,  v.  Xa^^  York,  Lake  Eric, 
&c,^IL  R.  Co.  (1880),  10  Abb.  New  Cas.  (X.  Y.),  107.  Nor  of 
the  extent  of  the  depreciation  of  the  currency,  during  the  war 
period:  Moderwell  v.  Holmes  {\i6j\  40  Ala.  391.  Nor,  that 
during  certain  seasons  of  the  year,  Texas  cattle  are  liable  to 
produce  disease :  Bradford  \\  Floyd  i\Si>^),  80  M^-.  207.  At 
the  present  time,  the  germ  of  the  Te.xas  cattle  f:\  cr  Ikis  been 
discovered,  and  identified,  by  Billings  and  others,  and  the  fact 
that  those  cattle  do  communicate  disease  is  establryhed  ;  and 
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It  would  seem  now  to  be  only  a  question  ofsufiicient  notoriety 
for  courts  to  recognize  such  facts  in  regard  to  it. 

Courts  do  not  take  notice  of  the  market  value  of  lead  ore : 
C(»oJk  \\  Vi'iirr(i^j(f),  63  Mo.  328.  Nor  of  the  usages  and 
customs  of  mining  districts:  Snllk'anw,  //v^isc(iSj4),  2  Colo. 
424.  Nor  that  concentric  circles  or  layers  in  the  trunk 
of  a  tree,  each  mark  a  year's  growth  :  Patterson  v.  McCaus* 
/(ifid (iS^o),  3  Bland  (Md.)  69.  Nor  that  kerosene  oil  is  a  re- 
fined coal  oil,  or  a  refined  earth  oil :  Bennett  v.  North  British 
Ins.  Co.  (1879),  8  Daly  (N.  Y.)  471. 

XXXVII. 

In  a  criminal  cause,  where  the  person  who  was  prosecuting 
attorney,  when  the  indictment  was  found,  has  come  upon  the 
bench  when  the  case  was  tried,  the  court  does  not  judicially 
know  that  the  prosecuting  attorney  and  presiding  judge  is  the 
same  |>erson :  Shropshire  v.  State  ( 1 85 1 ),  1 2  Ark.  1 90.  In  Texas, 
notice  will  not  be  takcMi  of  any  officer,  unless  enumerated  in 
the  code :  Afford  v.  Shite  (i88o),  8  Tex.  Ct.  App.  545.  Courts 
will  not  take  judical  notice  of  the  official  character  of  a  dep- 
uty marshal :  Word  v.  ILnry  (1865),  19  Wis.  76;  Potter  v. 
Lnthi  r  ( i  ^oS).  3  J«  )hns.  (X.  Y.)  43 1 .  Where  constables  are  ap- 
pointed by  the  tt»\vn  authorities,  their  official  character  will  not 
be  presumed  by  the  courts  :  Broughton  \\  Blaekman  (1797),  1 
D.  Chip.  (Vt.)  109. 

The  jury  cannot  take  judicial  notice  of  the  facts  of  history, 
but  some  proof  thereof  must  be  given ;  therefore,  on  an  ap- 
peal from  a  non-suit,  the  appellate  court  cannot  take  notice  of 
historical  fads  n(»t  put  in  evidence  before  the  jury:  Me  Kin- 
non  V.  Biiss  (iS'X)),  21  N.  Y.  20^.  In  an  action  against  an 
insurance  company  to  recover  for  a  loss  by  fire,  the  court 
cannot  take  judicial  notice  that  gin  and  turpentine  are  inflam- 
mable liquids,  within  the  meaning  of  that  term  as  used  in  a 
clause  proxiding  that  the  policy  shall  be  void,  etc. :  Mosely  v. 
Verviont  Mutual  Fire  Ins,  Co.(\Z%2),  55  Vt.  142.  The  court 
cannot  judicially  know  whether  or  not  there  are  legitimate 
modes  of  expendiiv^  money  in  procuring  the  passage  of  an  act 
of  the  legislature;  and,  therefore,  it  cannot  say  that  an  aver- 
ment, in  an  answer,  of  such  expenditure  with  such  purpose 


464  MATTERS  REQUIRING  JUDICIAL   HpTICE. 

and  result,  is  either  immaterial  or  vicious :  Judah  v.  TnisUes^ 
6*^.  (1861),  16  Ind  56.  Where  two  corporations  each  com- 
mence proceedings  against  the  same  person  in  the  same  court, 
for  the  condemnation  of  the  same  lands,  the  court  cannot,  of 
its  own  motion,  in  one  action,  take  judicial  notice  of  the  pen- 
dency of  the  other,  and  refuse  to  take  any  action  in  the  matter, 
on  the  ground  of  the  pendency  of  the  other  action :  Lake 
Merced  Water  Co.  v.  C<w/«(i866),  31  Cal.  215.  Neither  the 
Supreme,  nor  the  District  Court,  of  a  State,  will  take  judicial 
notice  of  proceedings  pending  in  the  Federal  courts  for  confir- 
mation of  a  Pueblo  title,  unless  it  is  stated  in  the  pleadings : 
Vassaiilt  V.  Seitz  (1866),  Id.  225.  In  the  trial  of  a  case, 
the  court  cannot  take  cognizance  of  the  record  of  another  case 
in  the  same  court,  unless  it  is  introduced  in  evidence ;  much 
less  can  it  take  such  notice  of  a  case  in  a  diilerent  court : 
People  y.  De  La  Guerra  {1964),  24  Cal.  73.  A  court  cannot 
take  judicial  notice  that  an  affidavit  of  a  party  had  been  ad- 
mitted in  another  cause,  to  which  he  was  not  a  party;  nor  can 
it  be  admitted  in  evidence  upon  the  ground  that  the  court  re- 
members that  it  was  in  that  case  stated  by  the  court  that  it 
would  be  evidence  in  the  case  at  bar:  Baker  v.  My gatt  {1^62), 
14  Iowa  \x\.  Nor  can  a  judge  sitting  in  one  county  take  no- 
tice of  a  conviction  or  nol.pros,^  previously  had  before  him  in 
another  county :  State  v.  Edwards  (1854),  19  Mo.  674.  And 
an  appellate  court  cannot  become  .cognizant  of  the  value  of  an 
attorney *s  services  in  a  cause,  by  looking  at  his  argument,  as 
shown  in  the  printed  reports:  Pearson  v.  Darrington  (1858), 
32  Ala.  227.  An  act  which  requires  the  courts  of  the  county 
in  which  the  articles  of  association  are  recorded,  to  take  judi- 
cial notice  of  the  existence  of  corporations  thus  formed,  does 
not  require  the  Supreme  Court  to  take  such  notice :  Cicero^ 
<Sr.,  Co,\,  Craigfiead  {1^67),  28  Ind.  274.  And  the  value  of 
the  notes  of  a  certain  bank,  at  any  particular  time,  will  not  be 
judicially  noticed:  Feemster  v.  Ringo  (1827),  5  T.  B.  Mon. 
(Ky.)  336.  Nor  can  the  Supreme  Court  take  judicial  notict; 
of  the  rules  of  the  District  Courts,  unless  they  are  incorpo- 
rated in  the  record:  Cutter  v.  Caruthers  (1874),  48  Cal.  178. 
In  the  absence  of  evidence  to  that  effect,  the  Supreme  Court 
cannot  take  notice  that  a  case  before  the  Court  is  connected 
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with  one  previously  decided  by  it:  Banks  v.  Bumam  (1875), 
6i  Mo.  76. 

Courts  will  not  take  notice  of  military  orders  extending  the 
time  for  a  stay  of  execution  on  judgments :  Johnson  v.  WUsaif 
(1877),  29  Grat.  (Va.)  379.  A  State  court  is  not  required  to 
notice  judicially,  that  proceedings  in  bankruptcy  have  been 
instituted  by  or  against  parties  to  a  suit  pending  therein : 
Esterbrook  Mfg  Co,  v.  Ahem  (1879),  30  N.  J.  Eq.  341.  Nor 
can  the  courts  in  Minnesota  take  notice  of  the  proper  orthog- 
raphy or  pronunciation  of  the  Polish  language:  State  w.John" 
son  (1879),  26  Minn.  316.  Nor  that  a  bank  in  another  State 
is  in  an  insolvent  condition :  Market  Bank  v.  Pacific  Bank 
(1882),  27  Hun  (N.  Y.)465.  The  court  cannot  take  official 
cognizance  that  an  election  has  been  held,  as  provided  by  ? 
local  option  law,  or  of  its  result:  Grider  v.  Taltey  (1884),  77 
Ala.  422.  And  where,  in  an  action  for  slander,  the  defence 
was,  that  the  crime  charged  was  a  physical  impossibility,  the 
court  could  not  take  judicial  knowledge  of  this  fiurt  for  the 
want  of  sufficient  information  in  regard  to  it,  but  held,  that,  if 
it  were  so  impossible,  this  fact  was  not  generally  known  to  the 
people,  who,  though  bound  to  know  the  law,  are  not  required 
to  be  acquainted  with  philosophic  or  scientific  fiicts  and  princi- 
ples ;  therefore,  the  injury  to  the  plaintifT  might  not  be  affected 
by  the  truth  or  falsity  of  those  facts  and  principles,  and  that 
the  action  might  well  lie :   Amman  v.  n-a/(i8s8),  10  Ind.  355. 

While  it  is  evident  that  a  due  administration  of  justice  will 

not  be  enhanced  by  an  enlargement  of  the  grounds  upon 

which  courts  take  judicial  notice  of  facts,  it  is  equally  clear 

that  our  system  of  jurisprudence  must  not  be  allowed  to  £dl 

behind  the  rapid  advancement  of  general  knowledge.  Through 

discoveries,  and  the  application  of  new  methods  to  the  forces 

of  nature,  many  results  are  constantiy  being  developed,  which, 

in  some  instances,  produce  complete  changes  in  commercial, 

scientific,  and  even  social  affairs.     It  becomes,  then,  a  question 

for  the  courts  to  determine,  when  such  matters  have  attained 

sufficient  notoriety,  by  becoming  incorporated  into  daily  life, 

to  entitle  them  to  judicial  notice. 

E.  W.  Metcalfe. 

IJnooln.  Neb. 
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RECENT  AMERICAN  DECISIONS. 

Court  cf  Appeals  of  Neiv  York. 
TALLINGER  v.  MANDEVILLE  et  al. 

An  agreement  between  hoslMnd  and  wife  for  a  aeparation  cannot  be  assailed,  be- 
cause the  contracting  parties  were  husband  and  wife,  in  action  between  the  sut- 
▼iving  wife  and  the  executors  of  her  deceased  hpsband. 

An  executed  agreement  for  a  se|>aration  will  not  be  interfered  with,  to  relieve 
either  party  on  the  ground  of  public  policy,  as  this  is  best  subserved  by  leaving  the 
patties  where  they  have  placed  themselves. 

Where  a  husband  induced  his  wife  to  surrender  an  agreement  of  scparatioo  for 
a  sum  of  money  in  hand,  the  wife  cannot  afterwards  sue  for  the  benefits  of  the  sur- 
rendered agreement,  without  first  returning  the  money  received,  when  the  defence 
made  by  the  husband's  executors  is  a  denial  of  their  testator's  liability  oo  the 
agreement  surrendered. 

Appeal  from  Supren\e  Court,  general  term,  fifth  department 

Action  by  Mary  A.  Tallinger  against  Austin  Mandeville 
et  a/.,  executors,  etc.,  of  Godfrey  Tallinger,  deceased,  to  re* 
cover  on  a  contract  to  pay  the  sum  of  ;$iO,ooo.  The  plaintiff 
\vas  non-suited  at  the  Monroe  Circuit  Court,  and  appealed  to 
the  general  term,  where  the  judgment  was  affirmed,  and  appeal 
was  then  taken  to  the  Court  of  Appeals. 

P.  Chamberlain,  Jr.,  for  appellant 

W.  A,  Sutherland,  for  respondents. 

Earl,  J.,  (April  i6,  1889).  On  the  26th  day  of  Septem- 
ber, 1 88 1,  the  plaintiff  was  married  to  the  defendants'  testator, 
Godfrey  Tallinger,  and  they  commenced  to  live  together  as 
husband  and  wife.  On  the  i8th  of  February  thereafter  the 
testator  executed  the  following  instrument : — 

«*  Whereas,  I,  Godfrey  Tallinger,  did  on  the  26th  day  of  September,  1881, 
marry  my  present  wife,  Mary  Tallinger,  and  did  then,  in  consideration  of  said 
nuuriage,  agree  to  secure  to  her  the  payment  of  ten  thousand  dollars  upon  my 
death,  provided  she  should  live  with  me,  as  my  wife,  until  said  time,  and  should, 
in  all  things,  at  all  times,  perform  faithfully  the  duties  of  a  wife,  and  take 
such  care  of  me  and  my  household  as  I  should  request,  and  as  should  be  proper 
and  reasonable.  Now,  therefore,  I  do,  in  consideration  of  the  premises,  agree 
with  said  Mary  that  ten  thousand  dollars  shall  be  paid  lo  her  at  my  death,  pro- 
vided she  shall  faithfully  perform  all  of  said  conditions  on  her  part,  and  such  per- 
formance, in  full,  shall  be  a  condition  precedent  to  any  liability  to  her  upon  this 
agreement." 
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Both  parties,  at  the  same  time,  executed,  under  seal,  an- 
other instrument,  which  was  pinned  to  the  former,  as  follows: 

**  It  i*  agreed  Ictwcen  Cxlfrcy  TallingcT  and  M.iry  Tallinger  that  the  annexed 
instnuncnt  >ha!K  upon  tis  delivery,  l)c  dc|K><>iteil  witl.  Sjtterlee  and  Yeomans,  or 
such  other  person,  it  |)erHi)ns  as  said  panics  may  as;.ee  upon,  at  any  time,  to  be 
held  by  llicm  until  the  licaih  of  said  Cioilfrt-y  'J'allin^cr,  as  the  said  Godfrey 
doires  that  it  shouKl  not  he  made  a  puldic  muter,  and  that  tlie  ob»ervance  of  this 
agreement  u|K)n  the  part  of  said  Mary  Tallinger  shall  l)e  a  condition  precedent  to 
any  liability  upon  said  agreement." 

The  domestic  life  of  Mr.  and  Mrs.  Tallinger  soon  became 
unhappy  and  inharmonious;  and  an  agreement  was  made  for 
a  separation,  in  pursuance  of  which,  on  the  20th  day  of  July, 
1882,  they  executed,  under  seal,  the  following  instrument: — 

'*Thi2&  agreement,  nnde  this  20(h  day  of  July,  1882,  between  Godfrey  Tal- 
linger, of  Kochesiter,  N.  ^'.,  and  Mary  Tallinger,  of  the  tame  place,  witnesseth, 
that,  in  consideration  of  five  thousand  dollars,  this  day  paid  by  saiil  Godfrey  to 
said  Mary,  and  other  %'alualde  considerations,  it  is  agreeil  that  said  Mary  shall 
absent  herself  continuf^udy  from,  and  not  visit,  the  hou>e  of  said  Godfrey,  or  com- 
municate with  him,  or  molest  him,  or  make  any  claim  uyon  or  again:»t  him,  in  any 
manner,  or  against  his  estate  after  his  death ;  and  will,  uiK>n  re(|uest  of  any  person 
intere>ted  in  the  same,  after  his  death.iexecute  to  and  deliver  to  them,  release  of 
duwer  or  other  claim  or  interest  in  the  estate  of  said  Godfrey,  and  the  said  Mary 
does  hereby  release  all  claim  of  dower,  or  other  interest,  in  any  property  now. 
owned  by  said  Ciodfrey,  or  which  he  may  hereafter  own ;  and  if  said  Mary  shall 
violate  any  of  the  comiitions  or  provisions  hereof,  or  shall  fail  to  perform  any  of 
the  same,  she  shall  thereupon  repay  to  said  Godfrey,  his  assigns  or  perscmal  rep- 
resentatives, said  55,000.00  and  the  interest  thereon  from  this  date,  as  li(iuidated 
damages,  and  she  charges  her  separate  estate  therewith;  and  a  certain  agreement 
heretofore  executed  by  said  Godfrey  and  said  Mary,  where! )y  he  agreed  to  pay  at 
his  death,  u^rfin  the  perf  >rn  ance  of  certain  conditions  therein  expressed,  the 
sum  of  ^10,000.00,  is  hereby  canceled  and  abrogated.  " 

Thereafter  they  lived  separate,  and  Mr.  Tallinger  died  on 
the  fifth  day  of  December,  1884.  The  plaintiffclaimed  dower 
in  the  real  estate  left  by  her  husband,  and  it  was  admeasured 
to  her,  and  in  October,  1886,  she  commenced  this  action  to 
recover  the  $10,000  mentioned  in  the  instrument  executed 
February  18,  1882.  In  her  complaint  she  alleged  an  ordi 
agreement  to  pay  the  S  10,000  in  consideration  of  her  marriage 
to  the  testator,  and  the  subsequent  execution  of  the  written 
agreement,  and  that  the  S  10,000  became  due  and  payable,  and 
demanded  judgment  for  that  sum,  with  interest  from  the  death 
of  the  testator.      The  defendants,  in  their  answer,  alleged. 
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among  other  things,  that  the  plaintiff  did  not,  after  the  execu- 
tion of  the  written  instrument,  live  with  the  testator  as  his 
wife,  caring  for  his  household,  and  performing  all  the  duties  of 
a  wife  £uthfully ;  but  that,  on  the  contrary,  she  grossly  and 
willfully  fiuled  and  neglected  to  perform  her  duties  in  the  care 
and  management  of  his  household,  and  to  sustain  the  dutiful 
relations  of  a  wife ;  and  they  set  up,  as  a  further  defense,  the 
execution  of  the  instrument  of  July  20,  1882,  and  demanded 
judgment  for  f  5,000,  as  therein  specified,  for  liquidated  dam- 
ages. The  plaintiff  served  a  reply,  simply  denying  the  allega- 
tions of  the  counter-claim.  Upon  the  trial,  the  plaintiff  gave 
•some  evidence  tending  to  show  misconduct  on  the  part  of  her 
husband,  and  that  she  had  just  cause  for  separation  from  him. 
The  defendants  then  proved  the  instrument  dated  July  20, 
1882,  and  gave  no  furtfier  evidence.  Upon  defendants'  motion 
the  court  then  nonsuited  the  plaintiff  The  judgment  entered 
upon  the  nonsuit  was,  upon  appeal  to  the  general  term, 
affirmed* 

On  the  20th  day  of  July,  1882,  the  plaintiff  held  the  oUi- 
gation  of  the  testator  to  pay  her  ;^  10,000  at  his  death  upon 
the  conditions  mentioned.  That  obligation  constituted  her 
separate  estate,  and,  under  the  laws  of  this  State,  she  had  the 
same  right  to  deal  with  it  as  if  she  were  a  feme  sale.  She 
could  sell,  release  or  discharge  it  at  her  pleasure.  It  was  pay- 
able upon  certain  conditions,  which  might  not  be  performed 
by  her;  and  the  estate  of  her  husband  might  not  at  his  death 
be  sufficient  to  meet  it  Hence,  cleariy,  the  instrument,  paya- 
ble at  an  uncertain  time  in  the  future  upon  the  contingencies 
mentioned,  was  not  of  the  value  of  1 10,000.  It  is  claimed, 
however,  on  the  part  of  the  plaintiff,  that,  as  she  was  the  wife 
of  the  testator,  her  agreement  made  with  him  on  the  20th  day 
of  July,  1882,  did  not  bind  her.  It  is  undoubtedly  true  that, 
so  fer  as  that  agreement  remained  executory,  it  could  not  have 
been  enforced  by  Mr.  Tallinger,  or  his  executors.  But  it  was 
executed  She  received  in  cash  f  5,000,  and  was  released  firom 
the  conditions  contained  in  the  prior  instrument,  binding  her 
to  live  with  him,  and  feithfuUy  to  perform  the  duties  of  wife, 
and  to  take  care  of  him  and  his  household  during  his  life. 
For  the  surrender,  therefore,  of  the  prior  obligation,  she  re> 
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cdveo  ample  consideration.  There  is  no  allegation  in  the 
complaint  or  reply,  and  there  was  no  proof  upon  the  trial,  that 
the  consideration  of  ;$5,ooo  paid  to  her  in  hand,  was  not  an 
adequate  consideration  for  the  surrender  of  the  prior  condi- 
tional obligation  of  her  husband.  There  has  never  been  a 
time  in  the  history  of  the  law,  and  certainly  not  since  1848, 
when  such  an  agreement  between  husband  and  wife  relating 
to  her  separate  estate,  and  fully  executed,  would  have  been 
absolutely  void.  She  surrendered  an  obligation  which  she 
then  held  as  a  part  of  her  separate  estate,  and  in  lieu  thereof 
received  f  5.000  in  money,  and  that  became  her  separate  estate ; 
and  it  never  could  be  held  in  a  forum  administering  both  law 
and  equity  that  she  could  hold  the  money  thus  received,  and 
enforce  the  obligation  which  she  had  surrendered  in  consider- 
ation thereof 

Agreements  between  husband  and  wife,  founded  upon 
valuable  considerations,  have  frequently  been  enforced  in 
equity.  She  may  even  sell  her  separate  estate  to  her  husband 
for  a  valuable  consideration,  and  the  sale  will  be  upheld  in 
equity:  White  \.  Wager  (1862),  25  N,  Y.  328;  Winans  v. 
Peebles  (1865),  32  Id.  423;  Hunt \.  Johnson \\%jo\  44  Id.  27; 
Boyd \.  De  La  Montagnie  {iZ7%\  73  Id.  498.  Here,  by  her 
own  act,  she  surrendered,  released,  and  discharged  her  hus- 
band's obligation.  Thereafter,  she  did  not  in  any  sense  hold 
or  possess  it,  and  she  could  regain  it,  and  be  reinstated  in  her 
rights  under  it,  only  by  a  suit  instituted  in  equity  for  that  pur- 
pose, in  which  case  relief  could  be  granted  to  her  according 
to  the  equities  of  the  case,  as  they  appeared  upon  the  proofs. 
The  agreement  of  the  20th  of  July,  1882,  cannot,  therefore, 
be  assailed  in  this  action,  because  the  parties  thereto  were 
husband  and  wife. 

The  further  objection  is  made,  on  behalf  of  the  plaintiflf, 
that  the  agreement  of  July  20th  was  illegal,  and  against  public 
policy,  as  it  provided  for  the  separation  of  husband  and  wife. 
If  it  were  an  executory  agreement,  and  either  party  was  seek- 
ing to  enforce  it,  the  objection  would  be  a  good  one.  But 
here  the  agreement  had  been  executed.  She  took  the  ;$5,ooo 
and  gave  up  her  obligation.  The  law  will  never  interfere,  at 
the  instance  of  either  party,  with  what  has  been  done  in  exe- 
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cution  of  an  illegal  agreement  It  simply  refuses  to  enforce 
such  agreements,  or  such  as  are  against  public  policy ;  but  it 
never  intervenes  to  relieve  either  party  against  them,  so  far  as 
they  have  been  executed.  It  refuses  to  enforce  such  agree- 
ments, not  from  any  regard  or  concern  for  the  parties  thereto, 
but  to  promote  the  public  policy  and  the  general  wel&re ;  and, 
so  iar  as  they  have  been  executed,  they  cease  to  interest  the 
public,  and  public  policy  is  supposed  to  be  best  subserved  by 
letting  them  alone,  and  leaving  the  parties  to  them  where  they 
have  placed  themselves.  The  obligation  upon  which  she  sues 
has  been  paid  and  discharged,  and  it  does  not  avail  her  to  say 
that  such  payment  and  discharge  were  in  pursuance  of  an 
agreement  which  was  in  fact  illegal.  It  has  nevertheless  been 
paid  and  discharged,  and  the  law  will  not,  at  her  instance, 
either  directly  or  indirectly,  set  aside  or  undo  what  has  been 
done,  on  account  of  any  illegality  in  the  agreement 

It  is  also  claimed  by  the  plaintiff,  that  from  the  relation 
existing  between  Mr.  and  Mrs.  Tallinger,  it  must  be  presumed 
that  she  was  overreached,  imposed  upon,  or  defrauded  by  her 
.husband;  but  all  the  &cts  appear  here,  and  there  is  nothing 
from  which  such  a  presumption  can  arise.  At  the  time  of  the 
execution  of  the  obligation  of  February  i8,  1881,  Mr.  Tal- 
linger was  about  72  years  old,  and  it  was  impossible  on  the 
20th  of  July  thereafter  to  estimate  precisely  the  value  of  that 
obligation.  It  was  conditioned  upon  performance  of  several 
things  by  the  plaintiff.  Its  value  depended,  to  a  large  extent, 
upon  the  length  of  the  testator's  life,  and  of  the  adequacy  of 
his  property  at  death.  Under  such  circumstances,  it  is  not 
apparent  that  J5, 000  in  hand  paid,  was  not  a  fair  equivalent 
for  the  release  of  the  obligation.  There  is  no  allegation  in 
the  complaint,  that  she  was  overreached  or  defrauded,  or  that 
the  amount  paid  her  was  not  adequate.  But,  even  if  the 
.plaintiff  had  been  overreached  by  being  induced  to  surrender 
the  prior  obh'gation,  and  to  take  in  lieu  thereof  ;$5,ocx>  in 
money,  she  was  in  no  condition  to  succeed  in  this  action.  The 
defendants  did  not  admit  the  liability  of  the  testator  upon  the 
obligation  of  February  18th,  but  disputed  it,  and  alleged  that 
she  had  violated  the  conditions  mentioned  therein,  and  that 
she  was  not,  therefore,  entitled  to  recover  anything.     Under 
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such  circumstances,  before  she  could  recover  upon  the  orig- 
inal instrument,  she  should  have  repudiated  the  subsequent 
agreement  of  July  20th,  and  should  have  tendered  back  the 
$5,000.  It  is  not  a  cale  where,  upon  the  undisputed  fiicts,  the 
plaintiff  would  be  entitled  to  recove.-  something,  either  under 
the  original  obligation  or  the  substituted  agreement  The 
executors  denied  their  obligation  to  pay  anything,  and  in  such 
a  case  it  was  the  duty  of  the  plaintiff  to  restore  the  ;$5,ooo, 
that  the  litigation  could  thereafter  be  carried  on  solely  upon 
the  liability  of  the  defendants  under  the  original  agreement : 
Goiild  V.  Bank  (1881),  86  N,  Y.  75. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

All  concur. 


An  agreement  for  separation,  made 
by  a  husband  and  a  wife  wliile  they  are 
Uviug  together,  and  to  take  place  pres- 
emly,  has,  in  some  instances,  been  held 
to  l«  valid,  but  where  it  is  made  to 
take  place  in  the  future,  it  is  such  as 
the  court  will  not  uphold,  because  con- 
trary to  public  policy. 

["  Contracts  of  this  description  hare 
been  long  sanctioned  in  England,  ow- 
ing, probably,  to  tlie  circumstances  that 
absolute  divorces  are  not  permitted  fur 
causes  arising  sulisequent  to  the  mar- 
riage. But,  in  this  Slate,  such  liberal 
provision  is  made  by  law,  for  divorces, 
that  necessity  does  not  require,  and 
policy  does  not  admit,  a  reparation  by 
private  a;^reemcnt  :*  Swift, J.,  diAsent- 
ing,  Nichols  v.  Palmer  (l8li),  5  Day 
(Conn. )  58.  Still,  it  was  soon  said  that, 
**  although  the  wisest  judges  have  fre- 
quently asserted  that  deeds  of  separa- 
tion are  at  variance  with  the  policy  of 
law,  it  is  now  too  firmly  settled  to  be 
shaken  :'*  Rogers,  J.,  Hutton  v.  Duey 
(1846).  3  Pa.  loi,  104. 

Recognized  in  U.  S.  as  valid. 

[The  Supreme  Court  of  California,  in 
1858,  felt  justified  in  saying  that,  "  by 
the  settled  law  of  the  United  States 


such  agreements  are  not  invalid  because 
against  sound  principles  of  policy,  and 
are  upheld  and  enforced  when  entered 
into  through  the  intervention  of  a  tms- 
tee,  if  followed  by  immediate  separation, 
or  if  separation  has  previously  taken 
place:"  FiELD,  J.,  Wells  v.  Siout^  9 
Cal.  479,  494. 

[Such  is  still  the  law :  Walker  t. 
Wi/it^r(i869),  76  U.  S.  (9  Wall.)  743. 

[California  Civil  Code  (chap.  3,  ed. 
i885,p.44,)  provkles — **{  159.  A  hus- 
band and  wife  cannot,  by  any  contract 
with  each  other,  alter  their  legal  rela- 
tions, except'  as  to  property,  and  except 
that  they  may  agree,  in  writing,  to  an 
immediate  separation,  and  may  make 
provision  for  the  support  of  either  of 
them,  and  of  their  children,  during  such 
separation."  Separation,  under  this 
section,  ends  the  immediate  family  re< 
lationship:  Jn  re  Noak^  S.  Ct  Cal., 
Oct.  24,  1887. 

Nichols  V.  Palmer  (1811),  5  Day 
(Conn.)    47;     Coodtvin    v.     Goodwin 

(1810),  4  Id.  345,  351.  353.  354. 

Chapman  v.  6^r<fK  (1850),  8  Ga.  341 ; 
McLaren  v.  Bradford  (1874),  52  Id. 
648. 

Phillips  V.  Meyers  (1876),  82  III.  67. 

Reeds,Beazley{^\%io),\  Blacklbfd 
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(Ind.)  97 ;  Dutim  ▼.  Ihtiiom  (1868), 
30  Ind.  452. 

Ready.  Hpwt  (1862),  13  Iowa  50; 
McKte  ▼.  Reynddt  (1869)  26  Id.  578 ; 
foUowtng  the  doctrine  of  Hmtton  v. 
Duty  (1846),  3  Pa.  100 ;  Blake  ▼.  Biake 
( 1858),  7  Iowa  46 ;  Robertim  ▼.  Robert- 
sm  (1868),  25  Id.  350;  Lintcm^,  Crosby 
^1880),  54  Id.  478,481;  Goddard^. 
Beebe  {^\%li)^  4  Greene  (Iowa)  126, 
following  Read  ▼.  Beazley  (1820),  I 
Blackford  (Ind.)  97. 

Gatnes  ▼.  Poor  (1861),  3  Met.  (Ky.) 
503;  Lamd  ▼.  L<md  (1868),  4  Bosh 
(Id.)  457;  Simpson  ▼.  Simpson  (1836), 
4  Dana  (Id.)  140. 

Kremelberg  v.  KrenuWerg  (1879)  $2 
Md.  553,  563;  Lifpy  y.  Masonktimer 
(1856),  9  Id.  310;  McCubbin  ▼.  iW- 
/^rr«i  (i860),  16  Id.  179;  Sckimdelv, 
&viM^/ (1858),  I  a  Id.  294;  Helms  ▼. 
FrMuiseus  (1828),  a  Bland  Chan.  (Md.) 
544,  565;  Bnmm  ▼.  ^rmmi  (1847),  5 
Gill  (Id.)  249,  254  (explained  in/.  G, 
▼.  H,  G,  (1870),  33  Md.  408);  ffW. 
lingsford  v.  IVaUingsford  (1825),  6  H. 
&  J.  (Id.)  48s,  489. 

/ox  ▼.  Davis  (1873),  113  M***-  255; 
Page  y.  Trufant  (1806),  2  Id.  159; 
Albee  ▼.  ff>OTM  (1857),  76  Id.  222; 
Chapin  ▼.  Ckapin  (1883),  135  Id.  393 ; 
Alley  ▼.  Wiifi  (1883),  134  Id.  77. 

Randalls,  Randall (iSjy)^  37  Mich. 

563. 

Stephenson  ▼.    Osborne    (1866),  41 

Mitt.  119;  Garlands.  Garland  (1874), 

50  Id.  694,  716;    House  ▼.  Harden 

(1875),  5a  W-  860, 874. 

Garbmi  ▼.  Bawling  (1883),  81  Mo. 

214. 
iSo^i  ▼.  iSo^i  (1850),  21  N.  H.  312. 

Dixon  ▼.  Dixon  (1873),  23  N.  J. 
Eq.  316. 

[C^rrM  ▼.  Murray  (1832),  3  Paige's 
Chan.  (N.  Y.)  483 ;  P^ttU  ▼.  Peiiit 
(1887),  107  N.  Y.  677;  Cropsey  ▼. 
McKimney  (1859),  30  Barb.  (N.Y.)  47 ; 
Caikitu  ▼.  Zm^  (1855),  22  Id.  103; 
av*i  T.  Fudick  (1886),  13  Daly  (N. 


Y.)  500;  Beaek  ▼.  .AMri  (1842), 2  Hill 
(Id.)  260;  Anderson  y.  Anderson 
(1832),  I  Edw.  Chan.  (N.  Y.)  380; 
IVrigkt^y.  Miller  (1843),  I  Sandf. 
Chan.  (Id.)  103;  Morgan  y.  Potter 
(1879),  17  Hon.  (Id.)  403;  Mercein 
V.  /Vig0^  (1840),  2$  Wend.  (Id.)  64, 
97;  SAeltkarv.  Gregory  (iSzg),  2  Id. 
422;  Grtjfin  y.  Banks  (1868),  37  N. 
Y.  621;  Dupre  y.  Rein  (1878),  56 
How.  Pr.  (N.  Y.)  228;  il/aiiii  y.  Hml- 
bert  (188$),  38  Hnn  (Id.)  27 ;  Allen  y. 
AjfUek  (1882),  64  How.  IV.  (Id.)  380. 

[Garvery.  Miller  (1866),  16  Ohio 
St  527;  Thomas  y.  Broun  (1859),  10 
Id.  247 ;  Bettle  v.  IVilson  (1846),  14 
Ohio  257. 

Hutton  y.  Duey  (1846),  3  Pa.  100; 
Dittingef^s  App,  (i860),  35  Id.  357; 
MM/iMr'j.^>^.(l867),54ld.llO;  Ag- 
new's  App.^  S.  Ct.  Pk.,  Jan*y  23, 1888; 
Smitkr.  Knowles  (1853),  2  Grant  (Pk.) 
413 ;   ffWii  y.  Kelly  (1859).  34  P«.  84. 

[North  Carolina  denies  the  yalidity 
of  contracts  for  separation :  Collins  y. 
CoUins  (1867),  I  Phillips  Eq.  155. 

[*'  It  is  to  be  considered  for  the  first 
time,  whether  a  deed  of  separation  be- 
tween husband  and  wife  will  be  en- 
forced in  this  court.  *  *  *  It  is  to  be 
admitted  that  in  some  of  the  old  goy- 
emmenti,  passions  and  yices  haye  fixed 
this  evil  upon  society.  It  was  unknown 
to  the  common  law.  •  •  •  *  If  there 
were  any  doubt  as  to  our  policy,  it 
would  seem  to  be  clearly  settled  by  our 
legislation.  Important  as  the  relation 
is,  our  whole  legislation  is  comprised  in 
a  few  pages  of  the  Reyised  Code.  It 
proyides  that  maniage  shall  be  indis- 
soluble,  except  for  impotency  at  the 
time  of  marriage,  or  subsequent  infi- 
delity. It  allocs  separation  only  when 
the  wife's  condition  is  intolerable,  or  life 
burdensome.  And  it  allows  sepante 
support  only  where  tiie  husband  is  a 
drunkard  or  a  spendthrift,  and  is  wast- 
ing his  substance  to  the  impoyerisbment 
of  his  fiuiily.    And  in  aU  tht 
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the  parties  are  not  allowed  to  be  the 
jodges ;  but  they  must  make  application 
to  court,  anti,  so  far  from  their  consent 
availing  anything,  there  must  be  satis- 
£sictory  proof  that  there  has  been  no 
collusion  or  concert ;  and  if  for  divorce, 
that  it  is  not  for  the  mere  purpose  of 
being  fned  and  separated  from  each 
other  —  observe,  separated  from  each 
other:"  Reai>e,  J,  Id.  158.  This  doc- 
trine has  been  strongly  approved,  as 
what  ought  \o  be  the  pronounced 
American  doctrine,  by  Schouler,  Dom. 
Rel.,  \  217. 

[The  Supreme  Court  of  that  State 
has,  however,  lately  said — "  It  may  ad- 
mit of  question,  in  view  of  subsequent 
changes  in  the  law  of  marriage,  in  re- 
spect to  the  property  rights  of  the  wo- 
man, whether  the  proposition" — that 
deeds  of  separation  are  against  law  and 
public  policy,  and  will  not  be  enforced, 
{Collins  ▼.  Collins,  supra)-^"  in  its  un- 
limited extent,  can  now  be  upheld.  A 
voluntary  separation,  under  some  cir- 
cumstances, is  recognized  as  a  legal 
condition,  out  of  which  may  arise  cer- 
tain powers  to  be  exercised  over  her 
estate  :**  Smith,  C.  J.  Spar/ts  v.  SparAs 
(l886),94N.  €.527,531.  The  learned 
judge  after  quoting  the  Code  (J  183 1 ) — 
'*  Every  woman,  who  shall  be  living 
separate  from  her  husband,  either  under 
a  judgment  of  divorce,  by  a  competent 
Court,  or  under  a  deed  of  separation, 
executed  by  said  husband  and  wife, 
and  registered  in  the  county  in  which 
she  resides/*  shall  have  the  effect  of 
making  her  a  free  trader,  added — "  This 
act  of  legislation,  passed  in  February, 
1872,  in  furtherance  of  the  constitutional 
provision,  by  which  the  property  of 
the  woman,  on  her  marriage,  is  se- 
cured to  her  as  separate  estate,  im- 
plies a  possible  legal  separation  of 
the  parties,  by  voluntary  agreements, 
and  defines  her  condition  and  rights 
resulting  therefrom.  If  such  a  case 
can  exist,  and  be  upheld  by  law,  the 


facts  of  that  before  us,  would  be  one :" 
Id.  532.  Collins  V.  Collins  was  not  ex- 
plicitly overruled,  however :  '*  The  de- 
cision in  the  case  referred  to,  is  in  general 
tenns,  that  such  contracts,  merely  as 
such,  'lave  no  binding  obligation  which 
will  be  enforced,  because  public  policy 
favors  the  preservation  of  the  nuptial 
tie,  and  is  opposed  to  any  arrangement 
lietween  the  parties,  by  which  its  result- 
ant duties  ai e  evaded.  But  the  principle 
is,  that  such  an  agreement  will  not  be 
enforced,  at  the  instance  of  either  party ; 
not  that  what  may  have  been  done  in 
carrying  out  its  purpose  will  be  nndone 
by  the  Court.  It  will  not  assist,  when 
its  aid  is  asked,  or,  in  the  words  of  the 
Court,  its  provisions  *  will  not  be  enforced 
in  this  Court ' — a  Court  exercising  equit. 
able  functions :  Id.  532.  So  the  wife 
was  refused  relief  from  a  conveyance 
made  by  her,  in  pursuance  of  the  mar- 
riage settlement. 

[Buckner  v.  Ruth  (1861),  13  Rich. 
(S.  C.)  157. 

Coodruk  v.  Bryant  (1858),  5  Sneed 
(Tenn.)  325 ;  Keys  v.  Ktys  (1872),  II 
Heisk.  (Id.)  425  ;  AfcAllister  v.  McAl- 
lister (1872),  10  Id.  345.  Parham  v. 
Par  ham  (1845),  6  Hump.  (Id.)  296  is 
to  the  contrary  and  has  no  supporting 
authority :  Williams,  C.  J.  Loud  v. 
Loud  (1868),  4  Bush.  (Ky.)  459-^- 

Walker  v.  StHng/elli/w  (1 868),  30 
Texas  570. 

Squires  v.  Squires  (1880).  53  Vt.  211. 

[Switzer  v.  Switzer  ( 1 875),  26  Grati. 
( Va. )  574;  Uarsberqer  v.  Alger 
(1878),  31  Id.  52 ;  though  these  cases 
do  not  fairly  decide  the  question,  the 
the  court  merely  admitting  the  weight 
of  authority  to  be  in  favor  of  the  vahd- 
ity  of  deeds  of  separation :  31  Id.  61. 

A  common  law  doctrine, 

[« The  doctrine  of  separate  mainte- 
nance, by  aid  of  a  trustee,  is  found  in 
the  earliest  records  of  English  jurispru- 
dence.    Such  contracts  have,  for  ages» 
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been  protected  and  enforced  in  their 
courts  of  chancery :  and  when  collater- 
ally brought  to  view  in  courts  of  law, 
have  been  recognized  as  the  basis  of 
legal  adjudications.  So  far  have  the 
courts  in  England^  from  questioning  the 
efficacy  of  such  agreements  to  support 
a  contract  for  maintenance,  that  a  ver)* 
different  question  has  agitated  them  in 
modem  times,  i7s.,  the  capacity  of  the 
wife  during  such  separation :  Baldwin, 
J.,  KUhoh  T.  Palmer  (l8ll),  5  Day 
(^Conn.)  51. 

[The  general  principle  was  declared 
br  Chancellor  Walworth  to  be  that 
'*  it  is  impossible  for  a  feme  tevfrt  to 
make  any  valid  agreement  with  her 
husband,  to  live  separate  from  him,  in 
violation  of  the  marriage  contract,  and 
of  the  duties  which  she  owes  to  society, 
except  under  ihe  sanction  of  the  court ; 
and  in  a  case  where  the  conduct  of  her 
husband  has  been  such  as  to  entitle  her 
to  a  decree  for  a  separation.    The  law 
of  the  land  dcies  not  authorize,  or  sanc- 
tion, a  voluntary  agreement  for  separa- 
tion between   husband  and  wife.     It 
merely  tolerates  such  agreements,  when 
made  in  such  a  manner  that  they  can 
be  enforced  by,  or  against,  a  third  per- 
son, acting  in  behalf  of   the  wife:** 
liogers  v.  Rogers  ( 1 834),  4  Paige  Chan. 
(N.  V.)  5 '6.  517;  and,  again,  that  "  it 
may  well  be  doubted,  whether  public 
policy  does  not  forbid  any  agreement 
fur  a  separation  between  husband  and 
wife,  except  under  the  sanction  of  a 
court  of  justice ;  and  whether  it  does 
not  also  require  that  such  agreements 
should  be  limited  to  those  ca^es  where, 
by  previous  misconduct  of  one  of  the 
parties,  the  other  is  entitled  to  have  the 
marriage    contract    dissolved,    either 
wholly  or  partially,  by  a  decree  of  the 
competent  tribunal :"    Carson  v.  Mur- 
ray (1832),  3   Paige   Chan.   (N.  Y.) 
483,  500. 

[From  another  point  of  view,  it  was 
said  that  eqnity  would  never  decree  a 


separation,  "even  when  husband  and 
wife  have  stipulated  for  it  in  the  niost 
formal  and  solemn  instruments,  whether 
they  l>e  executory,  as  articles  of  agree- 
ment, ot  complete,  as  by  deed :  IVorral 
V.  Jacob  (181 7),  3  Mer.  268 ;  Lcgard  v. 
Juhnsan  ( 1 797),  3  Vescy  Jr.  352 ;  Ida  J 
\,  Ihad[\'iA,l\Z  Alkyns  550;  M( Ken- 
nan  v.  Pkimts  (1828),  6  ^Tiar.  (Pa.) 
576.  When  the  parties  have  effected  the 
separation,  equity  will  control  its  inci- 
dents and  accomplish  its  lawful  objects; 
it  will  compel  the  husband  to  pay  what 
he  stipulated  to  pay  for  the  maintenance 
of  the  wife,  and  the  trustee  to  peifoim  his 
duties  faithfully,  but  it  will  not  decree 
a  separation.  It  is  impossible  that  equity 
should  engnge  in  the  work  of  putting 
asunder  those  whom  God  has  joined 
together.  In  England  this  b  said  to  be 
from  deference  to  the  ecclesiastical 
courts,  who  tolerate  no  voluntary  sepa- 
ration of  husbsnd  and  wife;  but  the 
true  ground  of  the  rule  is  to  be  found,  I 
apprehend,  in  the  sacredness  of  the 
marriaj^e  bond,  and  the  marital  righti 
of  the  hu>band  at  comniun  law :" 
W(XiDWARi>,    J.,    Smith    v.    JCnawfes 

(1853),  2  Grant  (Pa.)  415] 
Separation  essentiai, 

A  contract  for  separation,  to  be  efiec- 
tual,  must  be  entered  into  at  a  time 
when  the  husband  and  >Kife  are  liv- 
ing separate,  or  must  be  followed 
by  a  separation  in  pursuance  of  such 
agreement:  Carson  v.  Afurray (l%^2)f 
3  Paige  Chan.  (N.  Y.)  483,  501 ; 
Magee  v.  Magce  (1874),  67  Barb.  (N. 
Y.)  487,  490.  [**  The  great  weight  of 
authority  sustains  the  validity  of  such 
contracts  where  the  separation  has  taken 
place,  or  is  to  take  place  immediately. 
But  where  the  agreement  is  made  in 
contemplation  of  liiture  separation,  the 
current  of  authority  u  agaiaM  its  valid- 
ity. In  this  case,  the  bill "  filed  by  the 
trustee  "recites  that  the  parties  have 
lived  separately  since  the  agreement :" 
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Endkutt  J.,  Fox  r.Z>tfT7j(i873),  113 
Ma»s.  257. 

Where  tlic  panic;»  arc  living  together, 
an  agreement  for  the  future  .scpnraiioii 
of  huslximl  and  ysxic,  \^  \oi>i,  although 
eiuered  into  through  the  intervention  of 
a  trustee :  Men  fin  v.  T/u  PeopU-  ( I S40), 
25  Wend.  (N.  V),  64,  77  ;  Canun  v. 
Murray  anil  R others  v.  Ro^er^^  su/*rtt. 

[It  seem<s  that  this  ia  a  consequence 
of  the  principle  that  cuhabitaiion  res- 
cinds a  contract  of  sep.iraiion :  |)er 
Brady,  J.,  Gould \.  G.u'd  ^iS<»5),  29 
How.  (N.  V.)  IV.  441,  458. 

ConsitieratioH. 

Where  the  separation  already  exists 
and  vs  not  produced  l*y  the  agreement, 
the  contract  is  valid,  ami  the  considera- 
tion of  the-husl>and's  agreement  to  pay 
the  hum  of  money  to  his  wife,  as  agreed 
in  the  contract,  is  his  release  from  lia- 
1  ilily  for  the  support  of  his  wife :  KfNCif , 
J.,  /v.'///  V.  Ptttit  (18S7),  107  N.  V. 
679,  citing  Calknis  v.  Lotti;  (1855),  22 
Barb.  97;  Mann  v.  Ilutbcrt  (1 885), 38 
Hun  27;  and  Car^infir  v.  Oihotn 
(1SS6),  102  N.  V.  552. 

[An  actual  consideration  is  of  im|x>r- 
tance,  for  Rkai>,  J.,  remarked,  in  aHirm- 
ing  a  judgment  for  dower,  in  spite  of  an 
agreement  without  any  real  conhidcra- 
tion,  "  she  got  nothing  from  him  except 
the  child  which  she  raised;''  WaUh  v. 
K\!ly  (1859),  34  Pa.  85. 

[The  question  of  a  consideration  is 
tmp(»tant  when  there  are  creditors  of 
the  husband  :  Crfftn  v.  Ban  Is  (186S), 
37  N.  V,  621.  In  .such  case,  the  mere 
release  by  the  husband,  of  his  property 
to  his  wife,  without  a  covenant  by  a 
competent  third  party  as  trustee,  that 
the  husband  shall  not  be  chargeable 
with  the  wife's  maintenance,  will  be 
without  consideration  and  void  at  law, 
and,  as  to  subsequent  creditors  of  the 
husband,  void  in  equity  also:  Cropsey 
V.  McKinney  (1859),  30  Barb.  (N.  Y.) 
47;    Beach  v.   Beach  (1842),  2   Hill 


(Id.)  260.  In  this  respect,  agreements 
for  separation  are  not  different  firom 
other  postnu]>tial  agreements  between 
hu>l>and  and  wife. 

[If  the  consideration  of  the  deed  is 
really  *he  obtaining  a  divorce,  and  the 
dccil  i^  not  designed  to  secure  to  the 
wife,  cither  her  property,  or  mainte- 
nance, the  deed  will  tiansgress  the  pro- 
visions of  the  divorce  statutes,  forbid- 
ding crillu<*ion.  The  length  of  this  note 
forinds  more  than  a  reference  to  Sptik 
v.  Dausniiui  (1S79),  7  Mo.  App.  165; 
Sihmitiiin^^  \.  /)ot//ner  [iSSl),  lO  Id. 
373 ;  Pttillips  ▼.  Thorp  {1882),  lo  Ore. 
494;  Crosi  V.  Crosi  (1 878),  58  N.  II. 
373 ;  Kilburn  v.  Field  ^875),  78  Pa. 
194. 

[While  payment  of  the  consideration 
cannot  l)e  comixrlled  by  the  court,  in 
case  of  agreements  without  a  trustee, 
actual  payment  will  be  recognized,  and 
the  party  paid  will  be  held  estopped  to 
make  any  claim  against  the  provisions 
of  the  deed,  e\ce}>t  u|)on  the  ground  of 
fraud,  deception,  or  oppression :  McKee 
v.  /\^/iiV</y(iS69),26  Icm-a  5S9;  Rob- 
ertSin  V.  Robertson  (1 868),  25  Id.  350. 

[The  inducing  cause  of  the  separa- 
tion is  immaterial :  Gould  v.  Gould 
(1865),  29  How.  (N.  V.),Pr.44l,458; 
Carson  v.  Murray  and  Rogers  v.  Rogers, 
supra. 

[See  also  under  Effect  0/ a  subsequent 
divorce^  infra. 

Fffcct  (*f  reunion. 

[Recision  of  the  contract  will  be 
(^resumed,  if  the  parties  afterwards  co- 
habit, as  husband  and  wife,  by  mutual 
consent,  for  ever  so  short  a  time :  W*aL- 
WORIH,  Chan.,  Carson  v.  Murray 
(1832).  3  Paige  Chan.  (N.Y.),483.5oi ; 
Shelthar  v.  Gregory  (1829),  2  Wend. 
(N.  Y.)  422. 

[But  where  the  cohabitation  was  for 
a  single  night  only,  and  inferably,  from 
Uck  of  op(x>sing  evidence,  that  this  was 
with  the  wife's  consent,  the  Court  held 
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the  contract  to  continue  in  force.  It 
contained  an  express  covenant  that  the 
husband  should  not  Tisit  his  wife,  with- 
out her  consent  Contention  was  made 
that  this  solitary  visit  amoanted  to  a 
reconciliation  and  abrogated  the  deed. 
"  The  conduct  of  the  paities  shows 
dearly  there  was  no  reeonciliation,  and 
no  determination,  or  wish,  or  desire,  to 
five  together  again  as  man  and  wife. 
The  wife  acted  under  the  deed  uf  sep- 
aration, and  has  always  received  the  in- 
come of  the  real  estate,  and  all  the  per- 
sonal estate,  up  to  the  present  time. 
The  theory  of  reconciliation,  waiver,  or 
abandonment,  would  have  invalidated 
this  deed,  ftit  she  has  never  evinced 
any  wish,  or  intention,  to  act  upon  this 
view'  of  the  question.  So,  after  seeing 
her  husband  but  three  or  four  tim<*s  in 
two  years,  she  never  sees  him  again  at 
all,  during  the  year  he  died.  She  be- 
lieved the  separation  was  complete  and 
the  deed  inviolate,  and  it  is  clear  the 
testator  so  thought  and  acted.  The  acts 
of  both  parties  showed  that  they  both 
believed  they  were  as  completely  sepa- 
rated as  two  persons  could  be,  who 
were  still  in  strict  law,  man  and  wife :" 
Read,  J.,  Hitnn's  App,  (1867),  54  Pa. 
110,116. 

[A  stipulation  in  the  articles  of  sep- 
aration, that  the  parties  might  visit  each 
other,  by  mutual  consent,  in  times  of 
sickness,  will  not  vitiate  the  agreement, 
until  acted  upon  by  actual  cohabitation ; 
in  the  latter  case,  even  a  stipulation  that 
the  deed  should  not  thereby  be  an- 
nulled will  not  be  effective  to  keep  the 
separation  valid:  WiiLWORTH,  Chan., 
Carum  v.  Murray  (1832),  3  Paige 
Chan.  (N.  Y.),  483,  502 ;  2  Story,  £q. 
Juiisp.,  {  1428;  Chapman  v.  Cray 
(1850),  8  Ga.  349,  per  Lumpkin,  J. 

[But  this  avoidance  of  the  deed  of 
separation,  is  not  to  be  understood  to 
apply  to  a  separate  maintenance,  stipu- 
lated to  contfaiue  if  the  parties  should 
eome  together  again :  Walker  v.  Wal- 


kir  (1869).  76  U.  S.  (9  Wall.),  743» 
752.  '*  It  was  the  intention  of  the  par- 
ties that  the  airangement  should  be  per- 
manent, and  to  accomplish  that  pur- 
pose, the  agreement  was  framed  so  th.it 
the  wife  should  enjoy  her  separate  es- 
tate during  life,  although  she  shoulil 
subsequently  become  reconciled  to  her 
hnsband,  and  cohabit  with  him.  We 
can  see  no  valid  objection  to  such  apro- 
vision,  and  it  is  certainly  suppoited  by 
authority  (  Wilson  v.  Mmskeit  (1832),  3 
Bam.  &  Ad.  743 ;  Bell,  Hush,  and  Wf., 
525-41).  The  husband  hod  a  right  to 
make  a  settlement  upon  his  wife,  with- 
out any  view  of  to  separation,  and  the 
insertion  of  this  provision  shows  that 
he  did  not  intend  the  settiementto  cease 
on  the  return  of  the  wife  to  cohabita- 
tion :"  Davis,  J.,  Id. 

Ejfect  of  a  suhequenl  divorce. 

[*<  What  is  the  effect  of  a  divorce  for 
the  wife's  adultery,  which  was  known 
to  the  husband  at  the  time  of  the  execu- 
tion of  the  deed,  upon  such  a  covenant  ? 
It  cannot  be  unlawful  for  a  husband  to 
provide  by  deed  for  the  support  of  an 
erring  wife;  and  if  he  should  subse- 
quently obtain  a  divorce  for  adultery,  of 
which  he  was  aware  at  the  time  he  made 
the  covenant,  and  the  wife  has  done 
nothing  to  forfeit  her  rights  under  the 
covenant,  we  see  no  good  reason  why 
the  divorce  should  discharge  the  hus- 
band from  the  obligation  he  has  thus 
voluntarily  assumed.  *  *  *  •  There  is 
no  proof,  nor  is  there  any  intimation, 
that  the  wife  has  been  guilty  of  a  repe- 
tition of  the  offence  which  has  been  the 
source  of  all  this  trouble.  And  although 
the  deed  of  separation  does  not  operate 
as  a  bar  to  the  application  for  divorce, 
we  see  no  inconsistency  in  granting  a 
divorce,  and,  at  the  same  time,  relilse 
to  release  the  husband  frxim  a  covenant 
providing  for  the  support  of  his  wife.  * 
«  «  «  The  faa  is,  at  the  tune  the  cove- 
nant was  made,  the  parties  only  con- 
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templated  lining  apart,  and  did  not 
therefore  make  any  provision  upon  the 
contingency  of  a  dirorce  :**  Robinson, 
J.,  Kremeibcrf^  r.  Kremetbtrg  (1879), 
52  Md.  553, 563, 564.  Here,  the  Court 
pQtnt  out  that  the  ca.^  of  Charteswortk 
X.  Holt  K 1873),  29  I-.  T.  R.  (N.  S.)  647 ; 
22  \V.  R.  94 ;  43  L.  J.  Exch.  25 ;  9  L. 
R.  Exch.  38,  went  much  further,  as  the 
adulter}'  there  hod  occurred  after  the 
deed:  the  husband  was  held  to  his 
covenants,  after  obtaining  a  divorce  on 
that  ground.  To  the  same  effect:  Dixom 
x.Dixm  (1873),  23  N.  J.  Eq.  316; 
s.c.  24  Id.  133 ;  Lister  y.  Lister  (1882), 

35  W  49.  57. 

[The  courts  go  further  and  sustain 

the  covenants,  even  though  the  wife 
should  remarry  after  a  divorce,  subse- 
quent to  their  execution :  Biaker  ▼. 
Cooper  (1822),  7  S.  &  R.  (Pa.)  500. 
Tiu;hman,  C.  J.,  pointed  out  that  the 
re1ea.se  of  dower  "was  an  important 
consideration.  He  retains  all  the  bene6t 
of  this  agreement,  notwithstanding  the 
5ul)5cquent  divorce  and  marriage  of  his 
wife.  It  does  not  appear  on  the  record, 
at  whose  instance  this  divorce  was  ob- 
tained, not  what  was  the  cause  of  it.  It 
may  be  that  it  was  caused  by  the  hus- 
band's misconduct,  and  if  so,  it  would 
be  a  bad  reaM>n  for  getting  rid  of  the 
annuity.  I  will  not  presume  that  it  was 
occasioned  by  the  misconduct  of  the 
wife,  because  it  is  not  shown.  There  is 
no  doubt  that  a  man  may  agree  to  pay 
an  annuity  to  his  wife  during  his  life, 
whether  she  remains  his  wife,  or  obtains 
a  divorce  and  marries  again ;  and  it  ap- 
pears to  me  that,  in  the  present  case, 
there  has  been  such  an  agreement :"  Id. 
p.  502.  This  was  accepted  as  good  law 
by  the  Court  of  Appeak  of  New  York, 
in  Oirpenter  v.  Osbom  (1886),  I02  N. 
Y.  552,  560. 

[M'here  the  wife  sued  for  mamte- 
nance  and  the  husband  agreed  to  pay  a 
sum  of  money,  if  the  wife  would  give 
a  bond  with  surety,  to  release  all  claims 


upon  him  and  upon  his  estate,  and  this 
was  done ;  the  bond  was  held  to  be 
valid,  as  not  against  public  policy,  md 
the  surety  compelled  to  reimburse  the 
husband  for  moneys  which  be  had  paid 
under  the  stress  of  an  order  of  couft, 
which  was  afterwards  reversed :  WtMm 
v.  Sanforti,  S.  Ct.  Jud.  Q.  Blaas.,  Nor. 
28, 1888.] 

A  trustee  is  necessary, 

[The  trustee  for  the  wife  is  an  essen- 
tial party  to  all  contracts,  unless  there  b 
some  statutory  eiception :  Rogert  ▼. 
R^rtrs  (1834).  4  Paige  Chan.  (N.  Y.) 
516.  This  will  be  apparent  after  re- 
flection upon  the  common  law  princi- 
ples, which  identify  the  husband  and 
wife.  **  It  follows  from  these  principles 
that  the  wife  will  have  no  separate  in- 
terest in  the  property  pat  into  the  hands 
of  a  trustee  for  her  support,  and  that 
she  can  have  no  remedy,  in  a  court  of 
chancery,  to  call  the  trustee  to  account ; 
but  if  the  trustee  is  guilty  of  a  breach 
of  trust,  he  must  be  liable  to  the  hus- 
band, for  a  viobuion  of  his  contract,  and 
to  him,  or  his  representatives,  only.  It 
will  follow  also,  that  the  wife  may  re- 
turn to  her  husband,  whenever  she 
chooses,  and  he  will  be  as  much  obliged 
to  afford  her  protection  and  support,  as 
though  no  such  agreement  had  been 
made ,  and  her  right  of  dower,  in  case 
she  survives  her  husband,  will  remain 
altogether  unimpaired:*'  Smith,  J., 
NichoU  V.  Palmer  (1811),  5  Day 
(Conn.)  57. 

[The  great  necessity  for  a  trustee  is 
seen  to  arise,  firsts  fitxn  the  principles 
that  neither  husband  nor  wife  may  re- 
lease their  marital  rights  of  curtesy,  or 
dower,  except  to  a  third  person,  and  not 
then  if  designed  to  separate  such  incho- 
ate estate  from  the  title  in  fee :  Dillon, 
C.  J.,  MeKee  ▼.  Reynolds  (1869),  a6 
Iowa  $82-9.  And,  second^  fitxn  another 
principle,  that  actions  between  the  hus- 
band and  wife,  for  violations  of  the 
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agreement  of  se]>aration,  require  a  trus- 
tee to  tepresent  the  wife :  Sim/son  v. 
Simpom  (1836),  4  Dana  (Ky.)  140. 

[Hence,  where  the  trustee  declined 
to  act,  the  deed  was  held  to  be  void : 
SniHk  V.  KnawUs  (1S53),  ^  Grant 
(P*.)  413. 

Ex€iptums  to  necessity  for  a  trustee, 

[The  necessity  for  a  trustee  was  not 
recognized,  where  the  deed  was  made 
dbectly  between  the  parties,  and  its 
validity  was  not  drawn  into  question 
nntit  after  the  husband's  death  (  the 
wife  was  then  not  allowed  to  violate  the 
agreement  and  claim  her  dower  or 
thirds,  the  Court  saying — **  At  law,  no 
contract  can  be  made  between  husband 
and  wiie,  without  the  intervention  of 
trustees ;  for  she  it  considered  as  being 
tub  postntate  viri^  and  incapable  of  con- 
traaing  with  him.  Bnt  in  equity,  when 
the  contract  is  reasonable,  and  when  it 
has  been  consummated,  it  will  be  up- 
held:" Rogers,  J.,  Mutton  yyDuey 
(1846),  3  Pft.  1 01,  105. 

[This  case  b  said  to  be  not  in  har- 
mony with  the  general  current  of 
authorities,  and  is  at  variance  with 
the  former  rulings  of  this  court,  in 
the  cases  already  cited:  Ellktt,  J., 
Stephenson  v.  Osborne  (l866),4l  Miss. 
126,  citing  Carter  v.  Carter  (1850),  14 
S.  &  M.  (Miss.)  59  (which  rests  upon 
the  authority  of  Qancey,  Hus.  &  \Vf. 
392,  and  Kent,  Comm.  176),  and  Mills 
V.  Richards  ( 1 85 7),  34  Miss.  77  (where 
a  deed  was  made  directly  between  hus- 
band and  wife). 

[The  law  of  Hutton  v.  Duty  was  af- 
terwards affirmed  in  DiUinger's  Appeal 
(i860),  35  Pa.  357,  and  is  sdU  good 
law,  notwithstanding  the  criticism  of 
£li.ETT,  J.,  supra. 

[''Usually  such  agreements  are  en- 
tered into  by  means  of  trustees,  but 
equity,  which  is  not  strenuous  of  forms, 
does  not  necessarily  require  this  for- 


mality;** DllJ.oN.C.  J.,  ^I/.  AV/v.  key- 
noils  (1869),  26  Iowa  588,  citing  Bon- 
slaugk  V.  Bons-augk  (i8?8),  17  S.  &  R. 
(Pa.)  361.  This  cited  case  was  an  ac- 
tion of  ejectment,  in  which  the  question 
of  title  depended  upon  a  deed  of  sepsr 
ration  made  directly  l»etween  busliand 
and  wife,  and  in  which  the  husband  re- 
linquished all  claim  on  real  estate  con- 
veyed to  his  wife  and  the  heirs  of  her 
body  and  their  heirs,  by  hii  father-in-law. 
The  parties  had  notoriously  lived  apart 
for  some  years,  when  a  creditor  of  the 
husband  seized  the  husband's  interest 
and  sold  it  at  sberitTs  sale.  The  sheriffs 
vendee  failed  to  recover  the  land. 

[C)n  the  other  hand,  the  absence  of  a 
trustee,  in  cases  where  the  wife  is  not 
enabled  to  convey  her  real  estate  with- 
out her  husband,  eflfectually  prevents 
her  alienation  without  the  joinder  of  the 
husband  in  the  deed :  Lippy  v.  Alascm- 
keimer  (1856),  9  Md.  310. 

[Of  course,  there  is  in  general  no  ne- 
cessity for  a  trustee  in  States  where  the 
rights,  powers  and  obligations  of  mar- 
ried women  are  greatly  enlarged ;  espe- 
cially where  a  married  woman  may 
convey  her  interest  in  real  estate,  in  the 
same  manner  as  other  persons :  Robert^ 
son  v.  Robertson  (1S6S),  25  Iowa  350, 

354,  355-     (I"*"^  sec,  1/1/ V7.) 

[In  Iowa,  the  case  cited  was  nul1i6ed 
by  Section  2203  of  the  Code,  (ed.  i888» 
p.  801) — "  When  property  is  owned  by 
either  husband  or  wife,  the  other  has  no 
interest  therein  which  can  be  the  subject 
of  contract  between  them,  or  such  in- 
terest as  will  make  the  same  liable  for 
the  contracts  or  liabilities  of  either  the 
husband  or  wife  who  is  not  the  owner 
of  the  property,  except  as  provided  in 
this  chapter."  Hence,  a  deed  of  sepa- 
ration, in  which  the  wife  released  her 
dower  right,  was  held  inoperative  to 
prevent  her  from  having  her  dower 
admeasured,  after  the  husband's  death : 
Linton  v.  Crosby  (1S80),  54  Iowa  47& 
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Trusf  /m  itupHcatioft, 

[There  may  l.e  a  trustee  by  the  legal 
effect  i»f  the  tlecd  of  separation. 

Thu-,  in  C' 7.  k  V.  /•;  ',1,  k  (iSS6l,  13 
Daly  I  N.  V.  \  500,  the  Court  of  C'tiinmon 
rieai  of  New  York  Citv  were  asked  to 
declare  as  void  9Xk  agreement  of  !»ef>ara- 
tion  l»etwcen  husband  and  wife,  as  prin- 
ciixils,  and  two  others  as  &uretie*i.  The 
husband  covenanted  with  the  wife  and 
the  surctie-*,  to  pay  a  yearly  sum,  and 
also  covenanted  w  iih  the  sureties  to  per- 
form his  covenants.  The  sureties  also 
co\'enanted  to  imlemnify  the  husband 
again>t  his  wife's  future  obligations.  The 
sureties  were  ht  Id  to  be  trustees,  and 
the  agreement  declared  to  be  valid.  To 
the  same  eiV.  ct.  Dtiprt  v.  Rein  (187S), 
56  How.  ^N.  V.)  I  Vac.  22S. 

When  set  aside. 

[In  Ohio,  a  trustee  was  held  to  1^ 
unneccs^ar>',  if  the  Court  were  satisfied 
of  the  fairne-s  of  the  provision  for  the 
wife.  In  that  ca>c,  the  widow  claimed 
against  the  husband's  estate ;  Brisker- 
HOFF,  J.,  said :  **  That  a  parol  jmst- 
nuptial  ngroi  nient  ma»le  l)ctwecn  hus- 
band and  w  il'e,  in  vii  w  of  a  voluntary 
separation,  and  fully  executed  on  the 
part  of  the  husliand,  wlicrcl  y,  for  a  con- 
sideration, which,  in  the  light  of  all  the 
circumstances  of  the  partii's  at  the  lime 
the  coiurati  is  made,  is  fair,  rea>onable 
and  just,  the  wife  rclimiuishes  all  claim 
to  a  distributve  share  of  the  husbands 
personal  estate,  in  case  i»he  survive  him, 
will  l«  upheld  and  enforced  in  e(|uity, 
and  that  the  intervention  of  a  trustee  is 
unnecessary,  are  propositions  now  too 
firmly  settled  to  require  the  citation  of 
many  authorities  for  their  support.  I 
therefore  content  myself  with  citing  the 
cases  of  T/timn  v.  Broun  (1859),  lo 
Ohio  247 ;  lioH^^hton  v.  Hou^^hton 
(i860),  14  Ind  505;  Wilsons.  W'ihon 
(1848^,  I  11.  L.  Ca.  53S,  and  />//////<- 
ei's  ////.  (iS6o\  35  Pa.  357.  liut,  in 
respect  to  contracts  of  this,  and  of  a 
kindred  kind,  equity  is  pro)>erly  some- 


what jealous  of  the  influence  which  it 
is  commonly  in  the  power  of  the  hus- 
band to  exert  in  their  procurement,  how- 
ever that  influence  may  arise — whether 
frr>m  her  lingering  fondness  and  habitual 
deferent  e,  the  restraint  of  his  presence, 
his  »u{xrt-ior  knowledge  of  business  and 
values,  or  his  powers  of  coercion  and 
onnoyance.  Hence,  it  is  an  essential 
element  of  the  proposition  above  stated, 
that  the  terms  of  the  contract  in  favor  of 
the  wife,  shall  be  fair,  rca.sonabIe  and 
juNt  to  her,  in  view  of  all  the  circum- 
stances of  the  case  and  of  the  parties  at 
the  time  the  contract  is  made  :"  Career, 
Exr  of  MilUr,  ▼.  Miller  (1866),  16 
t  »hio  527,  531. 

[  I  lence,  in  Virginia,  the  Circuit  Court 
set  asi<le  a  deed  of  separation,  because 
"  it  does  not  clearly  appear  that,  in  the 
negotiation  which  preceded  the  agree- 
ment, as  well  as  at  the  time  of  executing 
the  same,  the  wife  was  in  a  ))osition  in 
i^'hich  she  could  act,  and  did  act,  not 
only  with  perfect  freedom,  but  with 
knowledge  and  appreciation  of  all  the 
circumstances  of  her  situation  and  of  her 
in<lividual  and  marital  rights;  and  that 
the  contract  in  itself  was  fair  and  just, 
wholly  free  from  exceptions,  and  such 
as  a  court  of  equity  itself  might  have 
iiiqx>sed  u[X)n  the  parties,  in  a  case  in 
which  their  persons  and  their  property 
had  properly  fallen  under  its  jurisdiction 
and  control."  And  this  was  atlirmed 
by  the  Court  of  Ap|H'als;  Swi.zer  v. 
S-ii't/ier  (1875),  26  Grat.  (Va.)  574, 
582. 

[Where  the  wife  seeks  to  have  the 
deed  set  aside,  on  the  grounds  of  fraud, 
duress,  and  inequality,  and  fails,  the 
Court  cannot  do  .more  than  dismiss  the 
bill ;  a  decree,  that  the  deed  remain  in 
full  force  and  effect,  retjuircs  a  projicr 
cross-bill :  Borckintin  i  yi/p.,  S.  Ct. 
Penna.,  May  24,  1 886. 

Restission.  " 

[Tlie  wife  may  rescind  the  deed  by 
voluntarily  accepting  other  proviMons  ; 
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she  will  not  be  allowed,  at  lome  other 
time,  to  revire  the  oovenants  of  the 
deed:    Aibee  t.   IVjmam  (1857),  76 

MaM.  222. 

Parties  to  the  Deed, 

[The  wife  most  ligiii  the  deed;  she 
cannot  act  byattoraeyveren  in  an  apee- 
ment  filed  of  recofd  in  a  mit  for  alimonj 
and  intended  to  amicably  terminate  such 
soil:     WaUmgtfird  t.    WaUmgsforJ 


(1825),  6  H.  &  J.  (Bid.)  48$.  Here 
the  agreement  was  at  the  foot  of  the 
husband*s  answer. 

[In  Vennont,  the  wife's  fother  was 
permitted  to  sign  the  deed  of  separation, 
as  the  wife's  agenL  The  separation  had 
already  oocorred,  and  the  father  was 
treated  as  her  trustee,  and  the  deed  hdd 
to  be  valid,  as  though  she  had  signed  it 
in  fact:  Sfttires  t.  Sfmm  (1880),  53 
Vt  208.  JAS.  M.  Kbrk. 


Supreme  Court  cf  Wisconsin, 
SOQUET  V.  THE  STATE 

The  testimony  of  a  medical  witness  is,  at  best,  hearsay,  and  inadmissible  in  a 
criminal  trial  for  murder  by  poison,  when  the  witness  has  had  no  practical  experi- 
ence in  the  treatment  of  cases  of  this  character,  and  can  testify  only  from  memory, 
what  medical  works  and  instructors  teach  on  the  subject. 

BoyU  T.  The  StaU  (1883),  57  Wis.  472,  approved  and  followed,  as  supported 
equally  by  reason  and  authority. 

Error  to  the  Circuit  Court  of  Brown  County. 

John  P.  Soquet  was  indicted  for  and  convicted  of  murder  in 
the  first  degree,  and  brings  error. 

Hudd  &  Wigman,  for  plaintiff  in  error. 

C,  E,  Vroman  and  Assistant  Attorney-General  Z.  K.  Lnse^ 
for  the  State. 

Orton,  J.  (November  8,  1888).  The  information  charged  the 
plaintifT  in  error  with  having  murdered  his  wife,  Esperance 
Soquet,  on  the  13th  day  of  June,  1873,  '^y  poisoning,  and  the 
trial  was  had  in  April,  1888.  The  evidence  tended  to  prove 
the  following  (acts :  The  plaintiff  in  error  and  one  August 
Mainsort,  in  June,  1873,  lived  as  neighbors  on  fiums  one  mile 
apart.  The  fiunily  of  the  plaintiff  in  error  consisted  of  him- 
self and  his  wife,  Esperance,  and  seven  children,  and  that  of 
Mainsort  consisted  only  of  himself  and  wife ;  and  a  criminal 
intimacy  appeared  to  exist  between  the  plaintiff  in  error  and 
the  wife  of  Mainsortr  Mainsort  suddenly  died,  and,  on  au- 
topsy,  eight  grains  of  arsenic  were  found  in  his  stomach,  and 
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the  plaintiflr  in  error  was  present,  with  his  wife,  at  his  death, 
and  superintended  and  took  great  interest  in  his  speedy  inter* 
ment  In  about  ten  days  afterwards,  Esperance,  the  wife  of 
the  plaintiff  in  error,  died,  and  a  short  time  after  that  event  the 
plaintiff  in  error  married  the  widow  of  Mainsort  Esperanoe 
Soquet  was  a  strong  and  healthy  woman,  and  had  borne  eight 
children  without  unusual  trouble.  She  was  confined  and 
brought  forth  a  child  on  Monday  morning  under  normal  con- 
ditions, and  passed  through  it  safely.  Dr.  Munro,  of  Green 
Bay,  was  her  attending  physician,  and  he  testified  substantially 
that  there  was  no  indication  of  disease  resulting  fi-om  her 
confinement;  but,  that  on  Tuesday  or  Wednesday  following,  a 
great  change  had  taken  place  in  her  condition,  and  she  was 
very  sick,  and  many  things  present,  together  with  her  symp- 
toms, excited  his  suspicion  that  she  had  been  poisoned  with 
arsenic,  and  he  made  a  diagnosis  of  her  case  sufficient  to  sat- 
isfy  himself  that  she  was  suffering  from  some  corrosive  poison ; 
and  he  made  examination  of  the  cooking  utensils  and  other 
things  for  traces  of  poison,  but  found  nothing.  He  then  de- 
clined to  treat  her  any  further.  In  a  very  few  days  thereafter 
she  died,  and  no  autopsy  was  ever  made  to  ascertain  the  cause 
of  her  death.  Very  soon  after  her  death,  her  body  became 
black,  and  much  discolored.  The  plaintiff  in  error  had  been 
seen  to  give  her  mush,  and  to  carry  out  of  the  room  what  was 
left  of  it,  and  to  carry  away  the  contents  of  her  stomach  by 
vomiting.  The  evidence,  aside  from  these  conditions  observed 
t>y  Dr.  Munro  and  others,  and  from  certain  statements  or  ad- 
missions of  the  plaintiff  in  error,  was  circumstantial,  and  none 
of  such  admissions  amounted  to  direct  confessions.  Over 
fourteen  years  had  passed  since  the  occurrence,  and  the  events 
of  that  time,  and  such  statements,  or  many  of  them,  depended 
upon  the  memory  of  witnesses.  The  trial  resulted  in  a  ver- 
dict of  guilty  of  murder  in  the  first  degree,  and  the  plaintiff  in 
error  was  sentenced  to  imprisonment  for  life. 

The  exceptions  taken  in  behalf  of  the  defendant,  at  the  trial, 
are  veiy  numerous.  But  inasmuch  as  there  may  be  no  occa- 
sion for  the  same  exceptions  on  another  trial,  we  shall  consider 
only  such  as  are  the  most  important  and  material,  and  upon 

which  we  are  compelled  to  reverse  the  judgment  of  conviction. 
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The  witness,  Dr.  Munro,  made  about  the  only  diagnosis  of 
the  fatal  sickness  of  the  deceased;  and  he  stated  to  the  jury 
the  various  symptoms  that  came  under  his  observation,  and 
other  witnesses  testified  to  other  symptoms  and  appearances. 
This  witness  having  detailed  the  symptoms  he  had  himself  ob- 
served, was  asked  by  the  District  Attorney,  "  What  are  the 
s3miptoms  of  arsenical  poisoning  ?  *'  Objection  was  made  by 
the  counsel  for  the  prisoner  that  the  witness  was  not  shown  to 
be  an  expert  The  Court  sustained  the  objection,  until  the  wit- 
ness could  be  further  examined  as  to  his  qualifications  to  testify 
as  an  expert  He  was  thereupon  asked,  **  Are  you  a  member 
of  any  medical  society  ?  "  and  the  witness  answered,  "  Yes.' 
He  was  further  asked,  '*  Graduate  of  any  medical  college  ?  " 
and  he  answered,  "  No."  He  was  then  asked,  "  What  medical 
society  are  you  a  member  of?  "  and  he  answered,  "  Brown 
County."  He  was  asked,  "  How  long  have  you  been  a  mem- 
ber of  that  society  ? "  and  he  answered,  "  Ten  or  twelve 
years."  He  was  then  asked,  "  How  long  has  your  practice  as 
a  physician  covered  ? "  and  he  answered,  "  Twenty-five  or 
thirty  years."  He  was  then  asked,  "  Has  it  covered  cases  of 
poisoning?"  and  he  answered,  "Not  that  I  remember  just 
now.*'  He  was  then  asked,  "  Have  you  made  a  study  of  that 
branch  of  practice  as  well  as  other  branches,  and  in  the  same 
way  ?  "  and  he  answered,  "  Just  in  the  same  way,  yes."  He 
was  then  asked,  "  State  whether  a  knowledge  of  poisons  and 
their  effects  is  a  part  of  the  knowledge  of  a  physician  prac- 
ticing ?  "  and  he  answered,  "  It  certainly  is."  He  was  then 
asked,  "  You  may  state  what  are  the  symptoms  of  arsenical 
poisoning  ?  "  This  question  was  again  objected  to  by  the  coun- 
sel of  the  prisoner,  as  the  witness  had  not  shown  himself  qual- 
ified, and  the  objection  was  overruled,  and  the  counsel  of  the 
prisoner  excepted  to  such  ruling.  The  witness  thereupon  an- 
swered, stating  the  symptoms  and  appearances  he  had  observed 
in  the  sickness  of  the  diseased,  and  testified  to  by  others,  as 
the  symptoms  of  arsenical  poisoning.  He  was  then  asked, 
"  What  a  livid  appearance  of  the  face  indicated  ?  "  This  ques- 
tion was  also  objected  to,  and  the  objection  overruled,  and  ex- 
ception taken.  The  witness  answered,  "  An  unhealthy  circu- 
lation of  the  blood,  for  one  thing."     He  was  then  asked,  "  In 
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connection  with  tlie  svTnptoms  you  have  described,  what  would 
it  indicate,  if  anything  ?  '*  The  question  was  also  objected  to, 
and  the  objection  was  overruled,  and  exception  taken.  The 
witness  answered,  "  Well,  it  would  just  in<)icate  that  the  whole 
circulative  system  was  suflfering  from  something  unknown,  and 
possibly  what  I  was  suspecting  ;  "  and,  under  the  same  objec- 
tion, he  testified  that  certain  appearances  he  had  described,  in- 
dicated arsenical  poisoning,  or  other  poisoning.  On  cross-ex- 
amination, the  witness,  when  asked,  "  Have  you  had  a  case  of 
arsenical  poisoning  to  treat  yourself,  individually,  as  a  physi- 
cian ?  "  answered,  "  No ;  "  and  when  asked,  "  Have  you  ever 
seen  a  person  die,  when  you  knew  that  he  died  from  the  eflects 
of  irritant  poisoning — present  at  his  death  ?"  answered,  "  No;'* 
and  when  asked,  "  Then  all  you  know  about  what  the  symp* 
toms  of  arsenical  or  irritant  poisoning  may  be,  is  from  theory, 
from  your  knowledge  as  a  student  of  medicine  ?  *'  answered, 
"  And  from  books ; "  and  when  further  asked,  "  And  from 
reading  scientific  works  upon  that  question?''  answered, 
"  Yes ;  "  and  when  asked  further,  "  Not  from  any  practical  ob- 
aervation  of  your  own  ?  "  answered,  **  No." 

Dr.  Olmstcad,  offered  as  another  medical  witness  and  expert 
by  the  District  Attorney,  testified  that  he  was  a  physician,  and 
had  been  a  practicing  physician  a  little  over  thirteen  years, 
and  had  been  in  practice  all  of  the  time,  and  was  still  practic- 
ing, and  was  then  asked  by  the  District  Attorney,  "  Are  you 
a  member  of  any  association  ?  "  and  he  answered,  *' Yes;  a 
medical  association ;  the  Homoeopathic  State  Society  of  Wis- 
consin." He  was  then  asked,  "  Has  your  practice  covered 
cases  of  poisoning  at  all  ?''  and  he  answered,  "  I  never  had  a 
case  of  it."  He  was  then  asked,  "  Has  your  course  of  study 
and  investigation  carried  you  into  the  examination  of  symp* 
toms  of  poisoning,  and  the  effects  of  poison  ?"  He  answered, 
"  Yes."  He  then  testified  that  he  had  heard  most  of  the  testi- 
mony  of  Dr.  Munro.  An  hypothetical  question,  claimed  by 
the  District  Attorney  to  contain  and  embrace  all  the  symptoms 
testified  to  by  Dr.  Munro,  and  other  witnesses,  and  concluded 
with  the  questions  :  "  What  would  you  say  was  the  matter  with 
the  patient  ?  "  and  "  What  would  be  your  diagnosis  of  the 
case  ?  "    This  was  objected  to  by  the  counsel  of  the  prisoner 
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and  the  objection  was  overruled  and  exception  taken»  and  tiie 
witness  answered,  "  I  should  su^iect  that  an  irritant  poison 
had  been  administered.**  He  was  then  asked,  ^  What  irritant 
poison  ?  '*  and  he  answered,  "  Arsenic"  He  was  then  asked, 
**  Well,  from  the  symptoms,  as  I  have  stated  them,  as  compared 
with  cholera  morbus,  which  would  you  say  the  'patient  was 
suffering  from  ?  "  and  he  answered,  "  I  should  say  she  was 
suffering  from  arsenical  poboning."  On  cross-examination, 
the  witness  further  testified  that  he  had  never  seen  a  case  of 
arsenical  poisoning,  and  never  treated  one,  or  seen  one  in  his 
practice,  and  that  all  he  knows  about  it,  in  relation  to  the  efiects 
of  an  irritant  poison,  was  what  he  got  from  books  and  author- 
ities  that  he  had  read  and  consulted,  and  from  what  he  was 
taught  at  the  medical  college,  without  any  practical  knowledge 
or  experienoe  aside  frcmi  that 

The  testimony  of  these  two  medical  witnesses  was  very  ma- 
terial, if  not  indispensable,  in  proving  an  important  element  of 
the  corpus  delicti — that  the  deceased  came  to  her  death  by 
criminal  means.  Dr.  Munro  was  her  attending  physician,  and 
upon  his  diagnosis,  from  actual  observation  of  her  symptoms, 
depended  all  of  the  medical  testimony  in  the  case.  The  Court, 
in  instructing  the  jury,  called  their  attention  to  the  testimony 
of  Dr.  Munro  particulariy.  It  is  true  that  there  were  two  other 
medical  witnesses  who,  in  their  practice,  had  each  seen  at  least 
one  case  of  poisoning  by  arsenic,  who  testified  in  answer  to  an 
hypothetical  question  embracing  the  symptoms  testified  to  by 
others,  that  such  symptoms  indicated  arsenical  poisoning,  but 
we  cannot  say  that  the  verdict  would  have  been  the  same  with- 
out the  testimony  of  Doctors  Munro  and  Olmstead,  and  that 
it  was  therefore  immaterial  It  seems  to  us  that  the  jury  must 
have  relied  very  much  on  their  testimony.  It  is  both  surpris- 
ing and  unfortunate  that  upon  such  a  long,  difficult,  and  ex- 
pensive trial  of  a  case  of  murder  in  the  first  degree,  the  result 
should  have  been  hazarded  upon  such  a  question  as  that  of  the 
qualification  of  the  medical  witnesses  to  give  an  opinion,  that 
the  symptoms  of  the  last  sickness  of  the  deceased  indicated 
poison  by  arsenic,  when  their  disqualification  was  so  apparent 
in  the  light  of  a  recent  decision  of  this  court  Neither  Dr. 
Munro  nor  Dr.  Olmstead  had  ever  seen  a  case,  or  had  any 
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experience  whatever  on  the  subject  of  arsenical  poisoning,  and 
all  that  either  of  them  knew  upon  the  subject  was  derived  from 
medical  or  scientific  books,  and  medical  instruction.  In  receiv- 
ing their  testimony,  the  Court  committed  and  repeated  the  very 
error  by  reason  of  which  the  judgment  in  the  case  oi  Boyle  v. 
State  (1883),  57  Wis.  472,  was  reversed. 

In  that  case  Dr.  Cody  was  allowed  to  testify  as  to  what 
medical  books  and  authorities  said  upon  the  subject  of  "stran- 
gulation," and  that  he  did  not  know  by  experience  of  it,  and 
had  no  personal  knowledge  on  the  subject.  That  case  was 
unusually  well  considered,  and  the  logic  of  the  opinion  is  per- 
fectly conclusive,  and  numerous  authorities  are  cited  to  sus- 
tain the  decision.  Many  cases  in  this  State  and  elsewhere  are 
cited,  to  show  that  medical  works  and  authorities  could  not  be 
read  in  evidence,  and  Mr.  Justice  Taylor  well  said :  "  Certainly, 
if  the  book  itself  cannot  be  read  in  evidence  to  the  jury,  the 
witness  cannot  be  permitted  to  give  extracts  from  it  as  evi- 
dence, depending  upon  his  memory  for  their  correctness.  The 
palpable  error  in  permitting  Dr.  Cody  is  apparent  from  the  fact 
that  he  testified  on  the  stand  that  he  had  no  personal  knowl- 
edge on  the  subject  he  was  testifying  about.  He  says, '  I  have 
not  seen  a  case  of  strangulation,  and  do  not*  know  by  experi- 
ence.' "  I  have  quoted  the  testimony  of  Doctors  Munro  and 
Olmstead,  by  questions  and  answers,  fully  and  correctly,  that 
the  application  of  Boyle  v.  State  might  clearly  appear.  The 
testimony  of  such  medical  witnesses  is  at  best  merely  hearsay — 
what  medical  books  and  teachers  taught  or  told  them,  repeated 
from  memory.  The  learned  counsel  of  the  State  asks  this 
Court  to  review  and  overrule  that  case  as  not  supported  by 
authority.  But  it  is  supported  by  authority,  and  equally  by 
reason. 

The  decision  was  made  deliberately,  and  we  can  see  no 
reason  for  revising  or  changing  it.  It  is  to  be  deplored  that 
it  escaped  the  attention  of  the  Court  and  the  counsel  of  the 
State,  in  a  case  of  such  serious  consequences.  The  result  and 
consequence  of  such  a  palpable  error  must  be  the  same  as  in 
the  case  of  Boyle  w.  State.  The  judgment  must  be  reversed. 
It  is  more  important  to  the  public  and  the  State  than  the  con- 
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viction  of  the  prisoner,  that  he  be  convicted,  if  at  all,  on  legal 
and  competent  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  warden  of  the  State  prison  will 
surrender  the  plaintiff  in  error  to  the  sheriff  of  Brown  county, 
who  will  hold  him  in  custody  until  he  shall  be  discharged  by 
due  course  of  law. 


The  Court,  in  deciding  the  above 
case  and  in  laying  down  the  test  of  a 
medical  expert  therein  laid  down,  de- 
pends for  its  support  upon  the  case 
therein  cited  of  Boy/^  v.  Sfa/e  (1883), 
57  Wis.  472,  of  its  own  State,  which 
liolds  that  a  physician  cannot  be  per- 
mitted to  give  extracts  from  medical 
books  as  evidence,  depending  upon  his 
memory  for  their  correctness.  This 
latter  case  again  depends  upon  the  case 
of  sailing  V.  Town  of  Tht>rp  (1882), 
54  Wis.  528,  and  numerous  other  cases 
cited  therein,  wherein  a  well  established 
rule  of  evidence  is  followed,  and  that  is, 
that  medical  books  cannot  be  introduced 
or  read  in  evidence.  From  this  rule 
the  Court  reasons, in  Bi^lew  S/afeyXhzx 
inasmuch  as  medical  1  ooks  themselves 
cannot  be  read  or  introduced  in  evi- 
dence, it  \vou1d  be  im|)r()])er  and  in 
Tiolation  of  such  lule  to  allow  extracts 
from  such  I  ooks  to  le  introduced  by 
way  of  the  physician  and  his  memor)*. 
Thus  far  the  reasoning  seems  sound  and 
logical,  tut  to  take  the  next  step  and 
hold,  as  the  Court  in  the  case  under 
consideration  docs,  with  such  ease  and 
such  emphasis,  that,  inasmuch  as  medi- 
cal books  themselves  cannot  be  received 
in  evidence,  nor  can  a  physician  give 
extracts  from  them  as  evidence,  a  phy- 
ncian,  therefore,  is  incompetent  to  tes- 
tify as  an  expert,  by  renson  of  the  fact 
that  his  knowledge  of  the  subject  mat- 
ter is  derived  from  such  medical  and 
scientific  books  and  from  instruction 
idone,  without  any  practical  experience. 


is  much  more  difficult  and  ceitainly 
challenges  very  careful  investigation. 

In  taking  this  step,  it  would  seem 
that  the  Court  has  failed  to  note  any 
difference  between  the  case  under  con- 
sideration and  those  of  BovU  v.  State 
and  Stiii'ingy.  Town  of  Thorp — in  other 
words,  has  failed  to  find  any  reasons 
why  physicians,  who  have  derived  their 
knowledge  of  a  subject  from  books, 
study  and  instruction  alone,  should  be 
admitted  to  testify,  while  the  books 
themselves,  from  which  such  knowledge 
is  denved,  should  not  be  admitted  as 
evidence. 

The  following  reasons  would  seem  to 
distinguish  the>e  cases,  and  will  be 
found  to  be  supported  by  authority,  to 
wit: 

First.  The  reading  of  such  books 
woulil  occupy  too  much  of  the  time  of 
the  court  and  necev^arily  encumber  and 
prolong  its  proceed in«;s. 

Second.  It  would  be  unsafe  to  take 
one  lx>ok  as  authority,  and  would  neces- 
sitate the  introduction  of  many. 

Third.  A  jury  is  ignorant  of  the  mat- 
ters of  which  such  books  treat,  and 
cannot,  of  course,  decide  on  their  title 
to  credit:  State  v.  /Vrr/// (1859),  12 
Rich.  (S.  C.  Law)  321. 

Fourth.  A  physician,  with  his  mind 
trained  and  educated  in  such  matters, 
can  compare  and  weigh  authorities,  and, 
after  careful  re>earch  and  study  of  the 
same,  can  come  to  wiser  and  safer  con- 
clusions. 
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[TW  tcrs  ej^iff  ii  derived  horn  the 

tked^  ezpciieDoed,  skilled,  and  is  de* 
fiacd  to  iadnde  one  who  is  intraded 
bf  experience:  Booricff's  Lew  Diet; 
Anderson's  Lew  Diet.;  /^^/t.  IfW- 
fM  (1855),  I  Iowa  159,  167 ;  EsimUof 
Tmmkti  (1880),  54  Cil.  509,  5I2-3- 

"  An  expert  is  defined  to  be  e  person 
tlMt  poeiei^es  peculiar  skill  and  knowl- 
edge npon  the  subject  matter  that  he  is 
required  to  giTc  an  opinion  upon :"  SiaU 
T.  Pkmir  (1875),  48  Vt  366,  377. 

The  Court,  in  Dole  ^.Johnson  (1870), 
50  N.  H.  453,  howeyer,  in  commenting, 
said :  ^  This  definition  is,  perhaps,  too 
narrow,  for  we  must  concede  that  there 
may  be,  in  many  instances  and  Individ* 
nals,  a  higher  degree  of  knowledge,  not 
dcrired  from,  nor  perfected,  or  en- 
hanced bf,  a  great  amount,  or  even  any 
degree  of  practical  experience.** 

[■^We  have  endeavored  to  express 
the  opinion  of  this  Court  upon  the  first 
question,  that  the  disease  of  foot -rot  in 
sheep,  is  a  subject  upon  which  the  opin- 
ion of  an  expert  can  be  received.  Upon 
the  second  question,  that  the  qualifica- 
tions necessary  to  entitle  Mr.  Waite  to 
testify  are  these :  he  must  either  be  a 
veterinary  doctor,  qualified  by  some 
reading  and  study,  as  such,  and  having 
some  practical  experience  in  healing 
diseases  of  domestic  animals,  even 
though  not  practically  acquainted  with 
the  disease  of  foot-rot  in  sheep,  or  else 
he  must  !«  really  a  man  of  science, 
qualified  by  a  previous  habit  and  course 
of  attention,  ol^serxaiion  and  special 
study,  in  the  direction  of  the  subject 
matter  of  his  testimony  :'*  per  Foster, 
J.,  Id.  459.  Here  the  witness  testified, 
that,  as  editor  of  a  stock  journal,  he  had 
read  extensively  on  the  subject  of  foot- 
rot;  and  he  named  the  works  on  that 
subject,  which  he  had  read.  He  al-o 
testified  that  he  had  had  no  practical 
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experience  in  the  treetmeflt  of  sheep  for 
any  disease:  Id.  452. 

"  An  expert  must  have  made  the  sub- 
ject npon  which  he  gives  his  opinion,  n 
matter  of  particnlar  study,  practice,  or 
observation,  and  he  must  have  particular 
and  special  knowledge  on  the  snbyect  :'* 
Doe,  y^Jmet  v.  Tkiktr  (i860),  41  N. 
H.  546, 548. 

Men  of  Science. 

[In  the  leading  case  on  the  admisri- 
bility  of  matter  of  opinion.  Lord  Hans- 
field  said:  ** Mr,  Smeaton  under- 
stands the  construction  of  harbors,  the 
cause  of  their  destruction,  and  how  rem- 
edied. In  matters  of  science  no  other 
witnesses  can  be  called.  An  instance 
frequently  occurs  in  actions  fur  unskil- 
fully navigating  ships.  The  quesdon 
then  depends  on  the  evidence  of  those 
who  understand  such  matters;  and 
when  such  questions  come  before  me,  I 
always  send  for  some  of  the  brethren  of 
the  Trinity  House.  I  cannot  believe 
that  where  the  question  is,  whether  n 
defect  arises  from  a  natural  or  an  arti- 
ficial cause,  the  opinions  of  men  of  sci- 
ence are  not  to  be  received  :**  Folka  v. 
Chadd  (1782),  3  Doug.  1 57,  1 59. 

Persons  0/  SMI, 

[*'  On  questions  of  science  and  trade, 
or  others  of  the  same  kind,  persons  of 
skill  may,  no  doubt,  be  permitted  to  give 
their  opinions  in  evidence ;  because  the 
jury,  being  wholly  unacquainted  with 
the  particulars  on  which  such  opinions 
are  founded,  would  be  unable  to  draw 
any  correct  conclusion  from  hearing 
them  stated  ;  for  instance,  was  a  physi- 
cian to  state  the  particular  medicine  ad- 
ministered to  a  patient ;  from  being  un- 
acquainted with  the  operation  and  effect 
of  such  medicine,  the  jury  would  be 
wholly  incompetent  to  jud^e,  whether 
such  treatment  would  probably  produce 
the  death  of  the  patient  or  not.  *  *  ♦  * 
In  these,  and  similar  cases,  it  is  from 
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the  opinion  of  penom  skilled  in  the 
panicuUr  science  or  trtde,  tad  dealing 
in  the  pofticnUr  article,  thai  satisiiictorf 
<fvidence  may  be  obtained;  but  when 
the  necessity  of  admitting  such  evi- 
dence ceases,  the  exceptions  to  the  f  en- 
eral  rule  also  cease :"  Gkbbn,  J.,  X^ek- 
esUry,  Cktster  (1826),  3  N.  H.  349, 
365.  Under  the  stress  of  these  last 
words,  real  estate  experts  were  not  al- 
lowed to  testify  to  |he  value  of  a  small 
piece  of  ground. 

Experienced  Persotu, 

lln  Ardesep  OUCo.  t.  Cilsim  (1869), 
63  Pa.  146,  i5i,SHARSW00D,J.,said — 
"  An  expert,  as  the  word  imports,  is  one 
having  had  experience.  No  clearly  de- 
fined rule  b  to  be  found  in  the  books,  as 
to  what  constitutes  an  expert.  Much 
depends  upon  the  nature  of  the  ques- 
tion in  regard  to  which  an  opinion  is 
asked.  There  are  some  matters  of 
which  every  man,  with  ordinary  oppor- 
tunities of  observation,  is  able  to  form  a 
reliable  opinion :  Wiikinson  v.  Moseley 
(lSS7)»  50  Ala.  562 ;  Dewitt  v.  Baiiey 
(1858),  17  N.  Y.  340.  It  is  not  neces- 
sary, as  it  is  said  in  one  case,  to  call  a 
drover  or  butcher  to  prove  the  value  of 
a  cow :  Ohio  X.  X.  Co.  v.  Irwin  (1862), 
27  111.  178.  Nor  is  it  imperatively  re- 
quired that  the  business  or  profession  of 
the  witness  should  be  that  which  would 
enable  him  to  form  an  opinion :  Van 
Deusen  v.  Kmh^  (1858),  29  Barb.  9; 
SmUk  V.  ^fitf  (1856),  22  Id.  656 ;  PrUe 
V.  PaweU  (1850),  3  Comstock  (N.  Y.) 
322;  Ftntler  v.  Afiddieton  (1863),  6 
Allen  (Mass.)  92.  In  PhiiHps  v. 
Gregg  (1840),  10  Watts  (Pa.)  158,  wit- 
nesses who  were  not  lawyers  by  profes- 
sk>n,  were  received  to  testify  as  to  what 
constituted  a  lawful  marriage  in  the  set- 
tlements of  the  Mississippi  valley  half  a 
century  before.  \Miile,  undoubtedly,  it 
must  tppear  that  the  witness  had  en- 
joyed some  means  of  special  knowledge 
or  experience,  no  rule  can  be  laid  down. 


in  the  nature  of  things,  as  to  the  extent 
of  it.  It  must  be  far  the  jury  to  judge 
of  the  extent  of  it*'  In  this  case  a 
steam-fitter,  with  no  knowledge  of  stills 
beyond  that  acquired  from  worictng  on 
them,  was  allowed  to  testify  as  to  the 
sufficiency  of  the  strength  of  the  iron 
used. 

[In  the  case  of  Pkittipt  t.  Gregg^ 
just  dted,  Rogers,  J.,  said — (p.  169) — 
**  Foreign  unwritten  laws,  customs  and, 
usages,  may  be  proved,  and  must  ordi- 
narily be  proved  by  parol  evidence.  And 
the  usual  course  is  to  make  sndi  proof 
by  the  testinxmy  of  competent  witnes- 
ses, instructed  in  the  law,  under  oath. 
But  although  these  are  the  usual  modes 
of  authentication,  yet  they  may  be  re- 
laxed, or  changed,  as  necessity,  either 
physical  or  moral,  may  require,  where 
there  is  reason  to  believe  they  are  unat- 
tainable, and  where  a  rigid  adherence 
to  them  may  probably  produce  extreme 
inconvenience  or  manifest  injustice.  In 
short,  the  peculiar  circum^ancet  of  the 
case  must  enter  largely  into  the  consid- 
eration of  the  question  of  the  compe- 
tency of  the  evidence." 

["  There  is  a  class  of  cases,  however, 
depending  upon  quescions  involving  a 
degree  of  skill  and  judgment  such  as  is 
necessarily  confined  to  a  few  individu- 
als, exercising  a  particular  science,  art 
or  profession.  Such  cases  form  an  ex- 
ception to  the  rule  laid  down,  and  the 
jury  must  necessaiily  depend,  in  the  de- 
termination of  such  questions,  not  upon 
the  exercise  of  their  own  judgments 
upon  the  facts,  but  upon  the  opinions 
and  conclusions  of  others.  It  is  mani- 
fest that  this  class  of  cases  should  not 
be  unnecessarily  extended,  and  that  the 
opinions  of  experienced  persons,  in 
matters  of  skill  and  judgment,  should 
not  be  admitted,  except  where  they  are 
the  only  means  by  which  the  jury  can 
come  to  a  correct  conclusion  :**  Upham, 
J.,  Peterborough  v.  Jaffrejt  (1833),  6 
N.  H.  462, 463.     And,  accordingly,  the 
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€f  real  Citilecspati,  as  to  the 
of  laadt  was  csdndcd. 


CfP^Hkmlmr  Sciaui  or  Skitt. 

[<«  It  b  often  Tcnr  diflkak  to  deter* 
fai  icfflfd  to  what  paitkalar  mat- 
Old  poims  witDesics  may  give  teiti- 
%  bj  waj  of  opinion.  It  is  doubt- 
fid  whetber  all  the  cases  can  be  bar- 
Moniffd,  or  braogfat  within  any  general 
rale  or  pmciple.  The  most  conpre- 
bensive  and  accurate  rule  upon  the 
■ubfect  we  believe  to  be  as  follows: 
That  the  opinion  of  witnesses  posses- 
■ng  pfcnliar  skill  is  admissible,  when- 
ever the  subject  Inatter  of  inquiry  b 
snch  that  inexperienced  persons  are  un- 
likely to  prove  ci4>able  of  forming  a 
concct  judgment  upon  it,  without  such 
sMirtanoe ;  in  other  words,  when  it  so 
iir  partakrs  of  the  nature  of  a  science 
as  lo  require  a  course  of  previous  habit 
or  stndy»  in  order  to  the  attainment  of  a 
knowledge  of  it  :**  Day,  J.p  Muld^ney 
V.  m.  Cemi.  K.  R,  Co,  (1873),  36  Iowa 
462,473.  And  brakemen,  conductors 
and  baggage  masters  were  held  incom- 
petent to  give  an  opinion  upon  the  dan- 
ger of  coupling  cars. 

[**The  opinion  of  the  witness,  respect- 
ing the  value  of  the  sled,  was  not  ad- 
misaible  in  evidence :  XoektsUry,  Ches- 
ter (1826),  3  N.  H.  349 ;  Peterborough 
y.Jajfrey  (1833),  6  Id.  462.  He  was 
not  a  Bsanulactttrer  of  sleds,  if  that 
milght  be  si^spoaed  to  indicate  skill,  nor 
was  he  otherwise  possessed  of  any  par- 
tknlar  adence,  or  skill,  respecting  their 
constractkm  or  use.  The  fact  that  he 
had  vaed  sleds  more  than  people  in  gen- 
cralp  and  had  bought  and  sold  many, 
might  serve  to  show  that  he  had  more 
knowledge  respecting  the  best  Ibrm  and 
siae,  and  respecting  the  price  at  which 
they  could  be  purchased  or  sold,  than 
many  others ;  but  this  is  not  sufficient  to 
give  him  the  character  of  an  expert  :*' 
PAftKEE,  C  J.,  Beard  v.  Kirk  (1840), 
II  N.  H.  397,  40a 


Of  PrmeHemi  SkUi  or  Seunti/ic  Anmoi' 
o4g*  mmd  Experienet. 

[Where  a  locoosotive  had  exploded 
and  killed  the  engineer,  it  was  insisted, 
by  the  railroad  company,  **  that  the  tes- 
timony of  certain  witnesses,  whose  oc- 
cupation was  that  of  boiler  makers,  was 
improperly  received,  as  by  their  own 
testimony,  they  were  incompetent  to 
testify  as  experts.  They  all  showed 
that,  for  a  long  time,  they  had  been  en- 
gaged in  making  boilers,  and  some  of 
them  showed  experience  in  testing  boil- 
ers. They  testified  to  their  knowledge 
and  experience,  as  to  the  matters  en- 
quired of.  Their  testimony  was  clearly 
competent  The  amount  of  weight  to 
which  their  testimony  was  entitled,  was 
a  question  for  the  jury  to  determine. 
Courts  cannot  establish  a  standard  by 
which  to  measure  expert  witnesses.  If 
they  show  that  they  have  practical  skill, 
or  scientific  knowledge  and  experience, 
as  to  the  matters  unJer  in\  estigaiion, 
they  are  competent  to  testify :"  Reese, 
J.,  5.  C  dr*  P,  R,  R.  Co.  v.  finlaysom, 
(1881),  16  Neb.  578,  587. 

A  Skillful  or  Experienced  Person. 

[On  an  issue  of  insanity,  it  was  con- 
tended that  the  trial  judge  erred  in  re- 
fusing to  permit  a  consulting  physician. 
Dr.  Russell,  *'  to  give  his  opinion,  based 
upon  what  he  learned  from  the  nurse 
and  wife  of  the  defendant  and  of  the 
attending  physician,  taken  in  connec- 
tion with  his  personal  examination.  It 
is  asserted  that  the  information  obtained 
from  those  sources  became  part  of  the 
personal  examination  of  the  witness, 
and,  as  such,  formed  a  proper  basb  for 
a  professional  opinion  which  would  be 
competent  and  legitimate  evidence  in 
the  case;  and,  further,  that  the  profes- 
sional skill  which  would  authorize  the 
witness  to  testify  to  his  opinions  con- 
cerning the  malady  of  a  patient  whom 
he  has  examined,  authorizes  him  also  to 
judge  of  the  proper  sources,  in  connec* 
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tion  with  bis  personal  examination,  from 
wl.ich  to  derive  these  opinions.  ♦  ♦  ♦  ♦ 
The  proposiiion  contains  two  fiinda- 
menial  errors.  First,  it  makes  the  wit- 
ness decide  the  question  of  the  corape- 
tenc)'  of  evidence,  thus  putting  him  in 
tlie  place  of  the  Court.  Next,  while  it 
excludes  the  declarations  as  incompe- 
tent testimony  to  go  to  the  jury,  it  re- 
ceives, as  com))eteni  evitlence,  an  opin- 
ion based  upon  that  incompetent  testi- 
mony, thus  aitempiing  to  elevate  the 
stream  alx>ve  the  fountain,  to  make  a 
corrupt  tree  bring  forth  good  fruit.  *  * 
As  a  witness  cannot  be  permitted  to 
give  his  opinion  as  an  expert,  until  it 
appears,  by  a  pieliminary  examination, 
that  he  is  a  person  of  skill  in  the  par> 
ticular  department,  or  subject  matter  in 
which  his  opinion  is  desired ;  so,  too,  it 
must  appear  that  he  has  reliable  inior- 
mntion,  or  knowledge  of  the  facts  in. 
volved,  and  upon  which  his  opinion  is 
to  be  founded,  before  he  can  testify  as 
an  expert.  *  ^  *  The  Tery  foundation 
for  the  theory  of  expert  testimony  is 
that  of  his  superior  knowledge  in  rela- 
tion to  the  subject  matter  of  which  he 
is  permitted  to  give  an  opinion,  by 
which  he,  in  a  degree,  assumes  the 
functions  of  the  jur>'."  RiCE,  J.,  //fa A/ 
V.  TAiM^  (1S5S),  45  Me.  392,  395. 

["  In  the  examination  of  exi)erts,  it  is 
only  necessary  to  keep  constantly  in 
view  that  their  proi^er  office  is  to  instruct 
tiie  Court  and  jury,  in  matters  so  for 
removed  from  the  ordinary  pursuits  of 
liie,  that  accurate  knowledge  of  them 
can  only  be  actjuired  by  continued  study 
and  experience ;  the  purpose  is  to  enable 
both  the  Court  and  jury  lo  jud«:e  intelii- 
(;entiy  of  tlie  force  and  application  of 
the  facts  introduced  in  evidence,  as  they 
would  have  been  able  to  do  if  they  had 
been  })crsons  properly  instructed  ujton 
the  subjects  involved:"  Clark,  J., 
C'}'/f  V.  Comm,  (1883),  104  Pa.  117. 
This  wns  said,  as  the  introduction  to  a 
di>cussion  of  the  form  of  questions,  to 


lie  put  to  an  expert,  for  bis  opinioo  upon 
the  facts  in  evidence  upon  a  trial  fix- 
murder. 

Skiil/ul  or  Scientific  A/en. 

[**  As  a  general  rule,  the  opinion  of 
witnesses  is  not  admissible  in  evidence. 
They  must  s\ytvk  to  facts  within  their 
knowledge.  But  upon  qtiestions  of  skill 
or  science,  with  which  a  jury  may  not 
be  supposed  to  be  familiar,  men  who 
have  made  the  subject  matter  of  inquiry, 
the  object  of  their  particular  attention 
or  study,  are  competent  to  give  their 
opmion.  It  must,  however,  be  first 
.sl)own  that  they  are  skillful  or  scientific 
men,  or  at  least  that  they  have  superior 
actual  skill  or  scientific  knowledge  in 
relation  to  the  question,  before  their 
opinions  can  be  competent.  Mere  op- 
portunity for  obser\-ation  is  not  soffi- 
cient.  ♦  ♦  *  In  the  present  case,  Ste- 
phen Walker  was  permitted  to  give  his 
opinion  as  to  the  quality  of  the  soap- 
stone  in  the  quarry  in  controversy.  This 
was  peculiarly  a  question  of  scientific 
skill  and  knowledge,  which  the  witness 
was  not  shown  to  possiess.  It  only  ap- 
peared that  he  had  been  more  or  less 
engaged  for  forty  years  in  quarrying 
soapstone.  *  *  But  it  did  not  appear 
that  he  had  ever  devoted  any  time  or 
study  to  an  investigation  of  the  compo- 
sition and  characteristics  of  soapstone, 
or  made  any  particular  observations  on 
that  subject,  so  as  to  be  better  qualified 
to  give  an  opinion  on  the  scientific  ques- 
tion ]>ropounded  to  him,  than  any  mem- 
ber of  the  jury :"  Fowler,  J.,  Page  ▼. 
Parker  (1S60),  40  N.  H.  47,  59. 

In  Central  /Railroad  v.  A/itekeU 
(1879),  $3  Ga.  173.  [a  witness  was  al- 
lowed to  te:>iify  "  that  he  was  a  civil  en- 
gineer, had  surveyed  railroads,  includ- 
ing this  p.irticttlar  road  at  the  place  of 
the  accident.  He  gave  •  considerable 
amount  of  evidence  as  to  the  depth, 
widtli,  etc.,  of  the  cut,"  where  an  engi- 
neer was  hurt  by  the  derailment  of  his 
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loeomodTt  through  the  washing  down 
of  the  side  of  the  cot  The  witness 
also  mid — **  The  rales  for  constraciion 
of  cnts,  etc.,  which  I  have  given,  are 
fcund  in  hooks  on  engineering.  I  give 
these  rales  solely  from  what  I  recollect 
of  the  books.  These  roles  are  found  in 
Mahan,  Gillespie  and  Gilmore,  and 
many  others:*'  Id.  p.  177.  Jackson, 
J.,  said — "  The  expert  was  competent 
to  testify.  Every  expert  derives  much 
of  his  knowledge  from  books  at  well  as 
from  experience,  and  can  give  his  opin* 
km  based  upon  the  knowledge  acquired 
from  both  sources:"  Id.  180. 

Summary. 

From  the  above  authorities  and  defi- 
nitions  it  will  be  seen  that  the  word 
** experience"  is  used  many  times,  but 
in  most  cases  is  either  to  qualified,  or 
used  in  the  alternative,  as  to  remove  its 
necessity. 

Necessity  ef  Experience, 

In  the  case  of  Fairchiid  v.  Bascomb 
(1862),  35  Vt  398,410,  the  Court  says, 
in  passing,  that  a  person  who  was  mere* 
ly  by  education  a  phjrsician,  if  he  bad 
not  pH-acticed  his  profession,  would  not 
be  deemed  admissible  as  an  expert,  but 
does  not  base  its  deci&ion  on  this  point, 
as  the  case  was  o^xned  up  on  other 
grounds.  [  However,  in  another  branch 
of  the  case,  the  Court  said :  **  Persons 
who  are  much  accustomed  to  attend 
upon  the  sick,  to  watch  the  progress  of 
diseases  to  their  end,  and  to  be  with 
the  dying,  are,  by  their  ex|>erience,  en- 
abled to  form  a  better  judgment  as  to 
the  cause  of  disease  and  its  probable 
effect  upon  the  body  and  mind  in  the 
Ust  hours  of  life,  than  others  who  have 
no  such  opportunity.  Physicians  who 
are  in  general  practice,  and  nurses,  thus 
become  experts  in  such  matters,  so  far 
as  experience  and  observation  can  fur- 
nish knowledge.  *  *  *  In  such  cases, 
however  there  is  so  little  uniformity  in 


the  effects  of  diseases  upon  the  mind 
just  before  death,  that  the  mere  opinwn 
of  a  physician  as  to  the  matter,  would 
obviously  be  evidence  greatly  inferior 
in  value  to  the  actual  observation  of  jm 
intelligent  bystander:'*  Aldis,  j..  Id. 
408,  409.  Tliis  decision  does  not  seem 
to  agree  with  those  just  cited,  nor  with 
the  principal  case:  See  infra^  under 
Profession  or  Occupation  an  J  Experi- 
ence^  both  necessary.  The  same  court 
denied  the  attribute  of  expert  to  one 
merely  experienced,  in  Omkes  v.  Weston^ 
(1873),  45  ^^'  430>  where  the  Court  ex- 
cluded one,  who  was  asked  his  opinion 
upon  the  unreasonableness  of  a  load, 
from  expeiience  in  driving  over  the 
same  road. 

[  In  this  connection  it  may  be  observed 
that  one  who  had  attended  the  deceased 
as  his  physician  and  was  called  <<  Doc 
tor,"  and  had  attended  to  a  drug  store 
for  .«ome  years,  tut  was  not  a  physician, 
was  admitted  by  the  same  couit  to  tes- 
tify as  an  expert.  The  proof ''addressed 
itself  to  the  jury,  and  under  a  proper 
direction  fiom  the  Court,  should  have 
induced  the  jury  to  accord  little  weight 
to  the  professional  opinions  of  the  wit- 
ness :"  Collier,  C.  J.,  Washin^on  v. 
Cole  (1844),  6  Ala.  212, 214. 

Lauyer  as  an  Expert  in  Another  Pro* 
fession. 

[See,  also,  sttpra^  under  Experienced 
Pet  sons, 

[Where  a  lawyer,  who  had  been  in 
practice  for  sixteen  years,  was  called  as 
a  medical  expert  upon  the  diseases  of 
women,  he  was  admitted  upon  his  state- 
ment that  he  had,  previously  to  his  ad- 
mission to  the  bar,' attended  a  counte  of 
medical  lectures,  and  had  obtained  a 
license  from  the  State  board  of  physi- 
cians, under  which  he  had  practiced 
medicine  for  one  year.  The  witness 
also  stated  that  he  had  continued  to 
read  medical  works  ntul  felt  compitcnt 
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to  expKM  an  opinioo :  ThUis  t.  Atdd 
(1847),  12  Alft.  648. 

[«•  One  who  exercises  mn  art  or  trade 
b  supposed  to  be  acquainted  with  it. 
Thus,  a  practiciof  physician  would  be 
presumed,  from  that  circumstance  alone, 
to  be  acquainted  with  the  cause,  and 
cure,  of  diseases ;  but  it  by  no  means 
follows  that  one  who  b  not  in  the  actual 
practict  of  medidoe  may  not  be  skilled 
in  the  science,  so  as  to  be  able  to  give 
correct  opinions  as  to  the  existence,  or 
cause,  of  disease.  Qinical  practice  b 
doubtless  a  most  efficient  mode  of  ac- 
quiring such  knowledge,  by  enabling 
the  practitioner,  finom  hb  own  obsenra- 
tion,  to  verily  the  assertions,  or  theories, 
of  others,  or  to  correct  errors  into  which 
they  may  haTe  fallen;  and  it  may  be 
that  medical  opinions  not  brought 
to  this  test,  are  not  worthy  of  much 
reliance  as  the  basb  of  a  verdict 
of  a  jury.  But,  if  one  asserts  an  ability 
to  give  correct  opinions  upon  any  art,  or 
science,  from  an  acquaintance  with  the 
subject,  acquired  by  olnervatkm  and 
study,  we  cannot  perceive  on  what 
ground  he  can  be  rejected,  because  he 
has  not  been  in  the  actual  practice  of 
hb  profession.  This  circumstance,  as 
already  observed,  may  deprive  hb  testi- 
mony of  much  wei<;ht  with  the  jury,  but 
it  b  no  ground  for  excluding  it.  So 
also,  among  physicians  in  actual  prac- 
tice, superior  skill,  greater  power,  or  op- 
portunity for  observation,  may,  entitle 
the  opinions  of  one,  to  much  greater 
weight  than  those  of  another,  although 
both  are  equally  competent  in  legal  esti- 
mation :'*  OiMOND,  J.,  Id.  649-5a 

[Thb  case  was  affirmed  in  JlasA  v. 
Staff  (1878),  61  Ala.  89,  9S. 

On  the  other  hand,  in  Afissateri  Pmc, 
ITy  Co.  V.  Finley  (1888),  38  Kan.  550, 
HoRTON,  C.  J.,  said  :  '« Upon  the  trial, 
C.  W.  Johnson  who  testified  that  he  was  a 
lawyer,  by  profession ,  and  not  a  doctor  or 
veterinary  surgeon,  was  allowed  to  give 
hb  opinion  as  to  the  symptoius  and 


causes  of  Texas  fever;  and,  aho» 
permitted  to  testify  that  the  cattle  com- 
municatiogthe  Texas  fever  to  domettic 
cattle  in  thb  State,  came  fiom  that  part 
of  Texas  south  of  latitude  thirty-6ve. 
In  order  to  determine  whether  the  wit- 
ness was  competent  as  an  expert,  the 
following  examination  was  had :  Q.  I 
will  ask  you  if  you  have  rend  a  great 
deal  upon  the  subject  of  Texas  cattle^ 
A.  Yes,  sir.  Q.  And  your  inlbmation 
b  principally  derived  fiom  the  knowl- 
edge yon  have  derived  from  reading  in 
regard  toit?  A.  From  books;  yes,  sir. 
Q.  Some  little  observation^  A.  Yes» 
sir ;  from  the  testimony  of  expert5,  taken 
in  a  case  in  which  I  have  been  inter- 
ested sf  a  lawyer.  Q.  Case  in  court? 
A.  Yes,  sir.  Q.  The  principal  portion, 
if  not  all,  b  from  knowledge  derived 
from  books  and  the  testimony  of  experts 
in  court  ?  A.  Yes,  sir.  Upon  thb  tes- 
timony, it  does  not  appear  to  us  that  the 
witness  possessed  the  legal  quali6catiottS 
of  an  expert.  Where  a  person  has  been 
educated  in  a  particular  profesaion,  as  a 
physicbn,  surgeon,  or  veterinarian,  he 
b  presumed  to  understand  thoroughly 
the  questions  penaii.ing  to  his  profies- 
sion ;  but  a  person,  not  a  member  of 
those  professions,  who  has  read  exten- 
sively from  books  and  heard  the  testi- 
mony of  experts  In  court,  in  regard  to 
the  diseases  of  men  or  cattle,  b  not  con- 
sidered an  expert  concerning  the  same  :*' 
Id.  560-1. 

[So,  in  Hats  v.  MarskaU^  decided 
May  2St  t^^f  tb«  Supreme  Court  of 
Pennsylvania  held  a  practidfig  attorney 
incompetent  to  testify  as  to  the  chemical 
purity  of  certain  .whbkey.  He  had 
never  been  a  practicing  chcmbt,  a:id 
could  not  make  a  quantitative  or  quali- 
tative analysb,  except  as  directed  by  a 
pamphlet  on  the  subject  of  adulterated 
liquors;  had  studied  medicine  for  three 
years;  had  been  at  the  \mx  for  foity 
years. 

[The  tendency  of  the  latter  decbicns 
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Id  m  fufWfBM  by  the 
,x  ihc  Uw  if  a  jealous  misCreit. 
[Tke  priadple  iarolved  in  tlie  lecood 
of  thcic  cases  was  asserted  bf  the  So- 
prcase  Cowtof  MichigaD,  in  H^JkaSrm, 
w.Swf/t£.  Z.O.,  decided  May  i8, 1888. 
A  witness  was  not  allowed  to  testify  as 
an  expert,  when  hb  <|iiaiificatioos  were 
theicsnhofi 


and  maduidsts  abost  the  cost  of  ahering 


Frtfessitm  or  Ottmfmtwm^  witkomi  Ex- 

Aof  pradicinf  physician  is  compe- 
tent to  express  an  opinion,  as  an  expert, 
on  a  medical  question:  LiuingttotCs 
Case  (1857),  14  Grst  (Va.)  592;  State 
T.  dark  (1881),  15  Shand  (S.  C.)  403. 

[*<  Doctor  Addy,  as  stated  in  the  re- 
port" of  the  trial  jodge,  "was  an  ex- 
perienced physician,  and  was,  m  law, 
an  expert  as  to  all  matters  embraced 
within  the  range  of  his  profession.  Had 
he  seen  the  dead  body,  therefore,  when 
first  fonnd  on  the  railroad  track,  there 
cottld  be  no  doubt  that  his  opinion,  as 
to  the  length  of  time  it  had  been  dead, 
would  be  competent,  on  the  ground  that 
he  was  an  expert,  and  this  fact  is  within 
the  range  of  his  profession.  But  this 
principle,  as  appears  from  the  authority 
already  cited,*'  l  Greenleaf  Ev.  {  440, 
**  does  not  confine  the  opinion  of  the 
expert,  to  facts  coming  under  his  own 
ofaserration  alone,  but  it  permits  him  to 
found  and  express  his  opinion  upon 
facts  testified  toby  others.  This  was 
31  that  was  done  in  thu  case,  and  the 
lathority  from  Greenleaf  seems  to  be 
directly  in  point.  It  fully  warranted,  in 
ovr  jodgment,  the  ruling  of  the  circuit 
judge  as  to  the  competency  of  Doctor 
Add/s  opinion :"  Simpson,  C  J.,  StaU 
▼.  CUirk  (1881),  15  Shand  (S.  C.)  403, 
408.  The  doctor  examined  the  body 
after  it  had  been  removed  to  the  rail- 
road station. 

[Where  a  druggist  sold  sulphate  of 


sincbyi 

posed  medical  expert "  was  permitted 
«*  to  testify  to  the  efiects  of  sulphate  of 
sine  when  taken  into  the  system,  from 
what  he  learned  on  the  subject  from 
books  of  recognized  anthority.  The 
evidence  was  not  incompetenL  CoUier 
▼.  Sim^m  (1831),  5  C.  &  P.  73 ;  Tay- 
lor y.  The  Railway  (1869),  48  N.  H. 
304.  It  was  not  very  satislactoiy  expert 
evidence,  but  its  weight  was  for  the 
jury :"  Cooley,  J.,  Brawm  v.  Marshall 
(1882),  47  Mich.  576,  578. 

A  i^ysidan  having  no  practical  ex- 
perience in  analysb  of  poison,  but  ac- 
quainted with  the  means  of  detecting 
it,  is  competent  as  an  expert :  State  v. 
ffinkU  (1858),  6  Iowa  38a  [The 
prisoner  was  convicted  of  murder  by 
poison.  "  Two  physicians  were  called 
and  testified  as  to  the  tests  applied  in 
the  chemical  analysis  made  of  the 
stomach  of  the  deceased,  and  also  of 
the  tests  usually  applied  for  detecting 
the  existence  of  poison  in  such  cases. 
Both  of  them  testified  that  they  were 
practicing  physicians.  One  of  them 
stated  that  he  was  not  a  professiooal 
chemist,  but  understood  some  of  the 
practical  details  of  chemistry — that  por- 
tion, at  least,  which  pertained  to  his 
profession;  that  he  had  no  practical 
experience  in  the  analysb  of  poisons, 
until,  in  coimection  with  Doctor  Francis, 
he  analyzed  the  contents  of  the  stomach 
of  the  deceased ;  that  since  that  time  he 
had  conducted  experiments  upon  a  small 
scale ;  and  that  he  was  previously  ac- 
quainted with  the  means  of  detecting 
poisons,  and  had  since  had  some  expe- 
rience in  that  way.  The  other  testified 
that  he  was  not  a  practical  chemist; 
that  he  did  not  follow  the  science  as  a 
profession;  that  he  understood  the 
chemical  tests  by  which  the  presence 
of  strychnine  can  be  detected ;  that  he 
professed  to  understand  the  principles 
of  chemtslry,  as  laid  down  in  <he  books 
on  that  science ;  that  he  never  experi- 
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nented  with  &  view  to  detect  strychnine 
by  chemical  tests ;  that  he  had  seen  ex- 
periments by  profea4K>rs  of  chemistry ; 
and  that  there  was  one  test  much  relied 
oo,the  trial  of  which  he  had  witnessed. 
Defendant  objecled  to  these  witnesses. 
as  incompetent,  and  now  urges  that  they 
did  not  show  themselves  possessed  of 
the  requisite  profes»ional  skill.  We 
think  ihey  were  competent  witnesses :" 
Wright,  C.  J.,  Id.  3i85-6. 

["  It  is,  of  course,  desirable  that  great 
caution  should  be  exercised  in  conduct- 
ing experiments  of  this  character,"  that 
is,  in  analyzing  the  contents  of  a  stomach 
in  case  ol  death  firom  supposed  poison- 
ing by  strychnine,  *' and  that  the  most 
skillful  professional  aid  should  be  se- 
cured. If  conducted,  however,  by  sudi 
as  have  not  had  experience,  or  by  those 
who,  though  not  practical  chemists,  give 
their  opinions  from  knowledge  derived 
from  the  books  upon  that  science,  such 
opinions  would  be  entitled  to  less  weight 
than  if  given  by  a  practical  chemist — ^he 
who  bases  his  conclusions  upon  experi  • 
ence  as  well  as  books.  The  means  of 
knowledge  are  proper  to  be  considered 
by  the  jury,  and  they  should  give,  or 
withhold,  credence  in  the  opinion  given, 
as  they  may  believe  the  expert  qualified 
to  speak  more  or  less  imelligently  and 
understandingly.  But  to  say  that  none 
shall  be  permitted  to  give  their  opinions, 
except  those  of  the  highest  professional 
skill,  or  those  who  had  given  their  lives 
to  chemical  experiments,  would,  in  this 
country  at  least,  render  it  impossible,  in 
most  cases,  to  find  the  requisite  skill 
and  ability  :"  WRIGHT,  C.  J.,  S/a/£  v. 
//inJtle  (1858),  6  Iowa  380,  386. 

[Where  the  seller  of  a  horse  was  sued 
fur  breach  of  warranty  of  soundness,  a 
medical  witness  for  the  defendant  *'  had 
already  stated  that  he  had  read  various 
standard  auihors  on  the  bulject  of  dis- 
eases, and  had  given  his  own  opinion, 
in  respect  to  the  character  of  the  disease 
of  which  the  animal  died.    Certainly  it 


was  proper,  at  that  stage  of  the  iaqpikjp 
to  ask  the  witness  for  his  beat  medical 
opinion,  according  to  the  best  au- 
thority :"  Johnson,  J.,  Purson  v.  Hfog 
(1866),  17  Barb.  (N.  Y.)  243,  246. 

PrcfessioH  or  Occupaiion^  and  Experi- 
emre,  both  Necessary, 

[This  is  the  doctrine  of  the  principal 
case,  and  is  ncjt  without  some  suppoit 
from  other  courts.  It  was  strongly  af- 
firmative of  tlie  remark  of  Taylor,  J., 
in  BoyU  t.  State  (1883),  57  Wis.  472,. 
cited  in  the  principal  case,  tstpra^  485. 
This  position  had  been  taken  fajthe 
court  as  far  back  as  1849,  where  the 
court  below  refused  to  allow  a  medical 
expert  called  in  a  case  of  nuuance  from 
the  erection  of  a  mill-dam,  to  answer 
the  question,  **  Is  it  not  a  well  ascer- 
tained lact  in  medical  science  tliat  the 
malaria  spoken  of  will  not  cross  a 
stream  ?**  Stow,  C.  J.,  in  afiirming  this 
ruling,  said :  •*  Was  it  intended  that  the 
witness  should  testify  from  his '  scientific 
knowledge,'  derived  from  medical  and 
philosophical  works,  as  to  facts,  or» 
rather,  examples  and  particular  experi- 
ments therein  related?  or  was  he  to 
speak  from  his  *  scientific  knowledge,' 
derived  from  his  personal  examination 
of  certain  ditches?  If  from  the  latter^ 
the  question  was  in  no  wise  difierent 
from  many  others  which  were  permitted 
to  be  answered.  If  from  the  former, 
the  testimony  would  have  been  mere 
hearsay  :*'  Luning  v.  The  Siate  (1849), 
2  Pin.  (WU.)  284,  288. 

The  case  of  Emerson  v.  Loweii  Gas 
Light  Co,  (1S63),  6  Allen  (Mass.)  146, 
holds  that  the  mere  fact  that  the  wit- 
nem  **  was  a  physician,  would  not  prove 
that  he  had  any  knowledge  of  gas,  with- 
out the  fiirther  proof  as  to  his  experi- 
ence ;  for  it  is  notorious  tliat  many  per- 
sons practice  medicine  who  are  without 
learning;  and  a  physician  may  have 
much  professional  learning  without  be- 
ing acquainted  with  the  proj-kerties  of 
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tM^or  its  efleds  MWdtb:"    Chaf- 
MAN,  J.,  p.  148. 

[  Wbaitoii  notices  this  decisioo^  con- 
trary to  his  own  statement  that  an  ex- 
pert ''neod  not  be  exhanstiTelj  ac- 
quainted with  the  difftrtniia  of  the 
ipedfic  specialty  under  consideration," 
and  adds,  **  If  this  were  necessary,  few 
experts  conid  be  admitted  to  tetfify; 
certainly  no  courts  could  be  found  ca- 
pable of  determining  whether  such  ex- 
perts were  competent  A  general 
hnowledge  of  the  department  to  which 
the  specialty  belongs  would  seem  to  be 
CDOi^^h.  Thus,  a  physician,  not  an 
oculist,  has  been  permitted  to  testify  as 
to  injuries  of  the  eye'*  [Castner  v. 
Siiker  (1S68),  33  N.  J.  L.  95.  507 ; 
SiaUy,  SJU^it  (1883),  89  N.  C.  543), 
and    other   examples:  I   Whart   £▼. 

1419- 

[The  second  of  Wharton*s  citations  is 
apt  to  the  present  annotation.  ■*  I>r. 
Lewis  stated  that  he  had  attended  lec- 
tures at  a  medical  college  and  had  prac- 
ticed his  profession  for  seven  years; 
that,  although  he  had  never  been  called 
to  a  case  of  poisoning,  he  had  experi- 
mented some  with  poison  on  dogs  and 
other  animals,  and  he  thought  he  was 
qualified  to  give  an  opinion  as  to  the 
effects  of  poison.  Dr.  Bulla  testified 
that  he  had  been  a  practicing  physician 
since  l845>  and  he  had  had  some  expe- 
rience of  the  effect  of  poison  on  the 
human  species,  but  very  little  in  regard 
to  brute  animals,  and  he  thought  he  was 
competent,  to  a  certain  extent,  to  give 
an  opinion.  There  was  no  error  in  the 
ruling  of  his  Honor,  that  both  of  these 
physicians  wrre  competent  to  testify  as 
experts.  When  the  professors  of  sci- 
ence, as  physicians,  for  in:itance,  swear 
that  they  are  able  to  pronounce  an  opin- 
ion in  any  particular  case,  although 
thty  say,  at  the  same  time,  that  pre- 
cisely such  a  case  had  not  before  fallen 
under  their  observation,  or  under  their 
notice  in  the  course  of  their  reading,  it 


is  competent  to  give  in  evidence,  their 
opinion:  Sfa/t  v.  C/arJk  (1851),  1 2 
Ired.  (N.  C.)  151.  To  the  same  effect 
is  /iortom  v.  Cr^it  (1870),  64  N.  C.  64, 
which  was  an  action  to  recover  damages 
for  deceit  in  the  sale  of  a  mule  alleged 
to  have  glanders.  One  Dr.  Rivers  was 
examined,  who  had  been  practicing  his 
profession  for  eleven  years.  When  asked 
whether,  from  his  general  knowledge  of 
disease,  he  could  tell  whether  the  symp- 
toms, in  that  case,  indicated  that  the 
disease  was  of  long  standing  or  not,  he 
answered  that  he  had  no  particular  ac- 
quaintance with  the  diseases  of  stock, 
but  from  his  books,  observation  and 
general  knowledge  of  diseases  of  the 
human  family,  he  could  tell  whether 
certain  symptoms  indicated  that  a  dis- 
ease of  recent  or  long  standing,  though 
he  had  never  seen  a  case  of  glanders, 
unless  that  was  one.  It  was  objected 
that  the  witness  had  not  qualified  him- 
self to  answer  as  an  expert,  but  this 
Court  held  that  he  was  competent:" 
Ashe,  ].,  Sfaft  v.  SAfett  (18S3),  89  N. 

C.  543»  549. 

Post  Mortem  Examination, 

In  State  v.  Cote  (1883),  63  Iowa  695, 
[the  defendant  was  convicted  of  poi- 
soning his  wife,  while  in  childbirth. 
Upon  appeal,  the  defendant  assigned 
"  as  error,  that  the  Court  erred  in  al- 
lowing certain  physicians  to  testify,  as 
experts,  to  having  made  a  po  t  mortem 
examination,  and  to  having  fi.und  indi- 
cations of  arsenic  in  the  stomach  of  the 
deceased.  *  *  ♦  ♦  The  physicians  who 
testified,  were  shown  merely  to  be  phy- 
sicians of  considerable  length  of  stand- 
ing in  practice.  Whether  such  persons 
should  have  been  held  to  be  qualified 
to  testify  as  experts,  in  respect  to  the 
post  mortem  examination,  and  indica- 
tions of  arsenic,  is  a  question  upon 
which  we  are  not  entirely  agreed.  The 
post  mortem  examination  of  a  human 
stomach,  for  the  detection  of  indications 
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of  poiicNit  does  BOt  neccaaiily 
wilhin  tlie  cxpcricnoe  of  m  Mcdicri  pnc- 
tiiioDcr.  Bol  tosicolofjr  it  treated  ai  a 
branch  of  medical  j«rifpnideiice»  and 
it  naj  be  rcgaided  ai  belongmf  to  med- 
ical fdcBce.  On  a  qneslioo, then,  asto 
whether  a  penon  ia  qaalified  to  make  a 
/ost  mortem  eiuuninatioo  of  a  hanan 
Homach,  and  testify  to  indicationa  of 
anenic,  it  wonld  be  praper  lo  allow  evi- 
dence that  he  ii  a  medical  practitioiier. 
We  do  not  lajr  that  the  Cowt^npoo 
soch  lact  alone  being  shown,  shoold 
necessarily  allow  htm  to  testify.  We 
merely  say  that*  if  he  is  adautted 
upon  such  fact,  the  Cooit  doea  not  act 
wholly  without  evidence.  This  matter 
of  passing  npoo  expert  qoalifications  is 
not  one  that  is  sabject  to  very  well  de- 
6ned  rules.  *  *  *  It  amy  be  conceded 
that  when  a  witnem  is  oficred  as  an 
expert,  the  Co«t  wonld  not  be  jnstified 
in  allowing  him  to  testify  against  the 
objection  of  the  party,  against  whom  he 
was  offered,  until  some  evidence  was 
introduced  that  the  witness  was  pos- 
sessed of  the  requisite  character.  Where, 
however,  as  in  this  case,  the  witnem  hm 
once  been  admitted  by  the  Court  to  tes- 
tify, the  weight  that  should  be  given  to 
his  testimony  becomes  a  qnestioo  for 
the  jury,  and  in  a  praper  case  they  wonld 
be  justified,  doubtless,  in  disregarding 
his  testimony  entirely:*'  Adams,  J.,  Id. 
69*,  699,  70a. 

[Upon  an  indictment  for  murder, 
charged  to  have  been  caused  by  an 
effort  to  produce  an  abortion, "  a  witnem 
testified  that  he  was  an  experienced 
medifal  man,  and  that  he  made  a  post 
mortem  examination  of  the  body.  He 
was  then  asked  by  the  counsel  for  the 
State  whether  he  believed  the  deceased 
had  been  with  child,  and,  if  so»  what 
were  his  reasons  fior  such  beliel  This 
questkm  wm  objected  to.  But  it  wm 
allowed,  on  the  ground  that  the  witnem 
was  an  expert;  and  he  stated  his  belief 
that  she  had  been  pregnant,  and  de- 


scribed the  appeal  antes  of  the  bo^, 
whkh  led  to  that  beliel  Hewaadao^ 
^;ainst  the  obgecthm  of  defindaat's 
counsel,  allowed  to  offer  his'opinnn  m 
to  the  cause  of  her  death:"  Siaie  ▼. 
Smitk  (1851),  3a  Me.  369,  370. 

[See,al80^  jw^na,  Pntftsriem^  «r  Oeem- 
/atiemf  witAemt  Experiemee, 

SympUms  ofPeisom. 

In  State  v.  T/rnr// (1859),  12  Rich. 
Law  (S.  C.)  321  [the  defendant  wm 
convicted  of  murder  by  poisoning  and 
i^ipealcd  for  a  new  trial,  on  the  ground 
that  asedical  witnesses,  who  admittad 
that  they  had  not  themselves  aeea  tta 
human  system  under  the  known  open- 
tion  of  strychnioe,  were  permitted  to 
testify  from  information  confeasedfy  de- 
rived from  their  books  what  .effects 
produced  by  it  on  the  system,  and,< 
sequentfy,  what  were  the  sjimiiunss  of 
potMming  by  strychnine.  ^The 
acter  and  effects  of  strychnine 
properly  inquired  into  from  the  phyri- 
cians.  It  is  but  recently  known  m  m 
/MiMt,  and  the  moat  experienced  physi- 
cians have  had  little  opportunity  of 
judging  of  its  effects  on  the  human  qps- 
tem  from  esses  wiihin  their  practiee. 
Five  medical  men  were  examined,  only 
two  had  had  the  opportunity  of  testing 
its  effects.  But  they  are  concurred  in 
pronouncing  that  ihe  cases  under  their 
treatment  and  observation,  at  this  tiase, 
were  affected  by  strychnia.  Their  judg- 
ments were  ibnned  from  their  prevkms 
course  of  habit  and  study.  •  •  •  •  But 
a  medical  man,  having  acquired  his 
knowledge  from  books,  lectures  and 
oral  instruction,  is  prepared  to  decide 
upon  the  character  of  the  poison,  and 
its  effects,  and  his  title  to  creditt  both 
scientifically  and  otherwise,  can  be 
judged  of,  from  his  examination,  by  tte 
jury:"    CNeall,  J.,  Id.  328. 

[Upon  a  trial  for  murder  by  theaaam 
poison,  Eakin,  J.,  PM  v.  Stmte  (1880), 
36  Ark.  iiy,  123, 124, said— ^  Itshonhl 
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bare  been  fint  sliova  that  Dr.  Cutis 
was  qualified  to  speak  as  an  expert, 
from  study  and  experience  in  medicine. 
It  wonld  not  have  been  objectiooable, 
then,  to  have  asked  him  to  describe, 
generally,  the  symptoms  of  stiydmine. 
In  the  hnman  system,  because  these  are 
frets  of  science,  depending  upon  the 
oonrse  of  nature,  aUhoogfa  coming  sel- 
dom vndcr  the  obserration  of  othen 
tban  experts  In  medicine.  And  if  it 
had  stopped  there,  it  would  have  been 
competent  for  the  jury  to  have  compared 
the  symptoms  testified  to  by  the  wit- 
nesses with  those  given  by  the  expert, 
as  to  the  usual  effects  of  strychnine,  as 
afibrding  some  tendency  to  prove  the 
manner  of  the  death.*' 

[See,  also,  iupra^  under  Pro/essiom  or 
Oca^aiwm  and  Exptrietut^  both  meet- 
sary, 

Efnt  ef  Drmgt, 


A  physician,  testifying  as  an  expert, 
to  the  effect  of  oil  of  savin,  in  produc- 
ing an  abortion,  may  give  an  opinion 
founded  upon  his  reading  and  study 
akme :  Siate  v.  Wood  (1873),  53  N.  H. 
484.  [«<  It  b  settled,  in  Taylor  v.  Rail- 
way  (1869),  48  N.  H.  504.  •  «  •  Thu 
case,  we  think,  folly  sanctions  the  di- 
rect examination  of  this  witness,  upon 
a  subject  where  his  knowledge  was  de- 
rived from  books  alone ;  and  the  cross- 
examination  was  simply  the  testing  of 
the  correctness  of  his  opinion  by  the 
same  standard  upon  which  the  opinion 
was  founded, — the  authority  of  the  med- 
ical books  which  he  had  read.  *  •  * 
He  had  stated,  as  well  he  might,  on  di- 
rect examination,  his  knowledge  of  a 
particular  subject,  not  from  any  experi- 
ence or  actual  observation,  but  from 
what  he  had  derived  merely  from  read- 
ing and  studying  medical  authorities. 
Then  he  was  cross-examined  as  to  that 
general  reading,  not  by  potting  in  the 
books,  but  by  inquiries  whether,  in  his 
general  reading,  he  had  not  found  partic- 
VOL.  XXXVII.-.32 


nlar  theories  laid  down,  eonfUeting  with 
the  theory  he  had  advanced  as  the  result 
of  his  reading.  CoUier  v.  Stm/son 
(183 1),  5  Car.  &  Payne  73,  goes  further 
than  the  present  case.  There  TINDAl,C. 
J.,  in  speaking  of  a  medical  expert,  says : 
'I  think  you  may  ask  the  witness 
whether,  in  the  course  of  his  reading,  he 
has  found  this  laid  down.'  And  that 
was  upon  direct  examination : "  •  Sar- 
gent, C.  J.,  Id.  494,  495- 

MetUal  CondUion, 

[Where,  on  an  issue  of  d€visavit  vtl 
mon,  and  allegations  of  undue  infhtence 
and  want  of  a  sound  and  disposing 
mind,  both  of  the  attending  physicians 
in  the  last  illness  "were  rightly  permitted 
to  testify  to  their  opinion  of*'  the  testa- 
tor's *'  mental  capacity,  immediately  be- 
fore and  after  the  execution  of  his  will, 
accompanied  by  the  symptoms  and  ap- 
pearances upon  which  that  opinion  was 
formed,"  though  neither  physician  had 
any  special  skill  in  mental  diseases  and 
had  never  attended  the  testator  previous 
to  his  last  illness  of  only  four  daji'  du- 
ration: HtLstings  V.  Rider  (1868),  99 
Mass.  622,  623,  624,  627.  This  case 
was  really  affirmative  of  Baxter  v.  Ab- 
bott (1856),  7  Gray  (Msss.)  71.  Tothe 
same  effect,  though  the  physician  was 
not  in  attendance,  but  acquainted :  Bit' 
ner  v.  Bitner  (1870),  65  Pa.  347.  Con- 
tra, Russell  V.  State  (1876),  53  Miss. 

367. 

[<<The    State    introduced      Doctor 

Brock,"  in  a  trial  for  murder,  *'who 
testified  that  he  was  a  physician  and 
surgeon  of  fourteen  years'  practice  and 
experience,  had  studied  psychological 
medicine  some,  and  had  had  experience 
in  the  incipiency  of  mental  diseases. 
The  witness  then  testified  as  to  certain 
methods  of  investigating  the  sanity  or 
insanity  of  a  person,  and  was  then  asked 
this  question :  **  Would  not  the  manner 
in  which  the  act  was  done,  the  circum- 
stances of  the  case,  the  absence  or  pres- 
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CDce  of  apptfcnt  motiTe,  and  the  whole 
deUils  of  the  transaction,  be  considered 
by  scientific  men  in  determining  the 
qnestion  of  sanity  or  in.«anity?"  Thb 
question  was  ol»jectcd  to,  because  the 
witness  had  not  shown  that  he  had 
made  disease  of  the  mind  a  special 
study.  The  objection  was  overruled, 
and,  we  think,  correctly,  lie  had 
lirought  himself  within  the  rule  admit- 
ting his  testimony  as  an  expert.  See  i 
Greenleaf  £v.,  {  440.  The  extent  of 
the  witness's  knowledge  of  a  particnlar 
branch  of  medical  science,  only  goes  to 
the  credibility  of  his  testimony :  King- 
man, C.  J.,  Sta/e  T.  Kidduk  (187 1 ),  7 
Kan.  143,  15a  To  the  same  effect, 
Davis  ▼.  The  State  (1871 ),  35  Ind.  496. 

Specialist  not  Required. 

[Where  a  life  insurance  company 
defended  against  the  fiayment  of  a  policy 
on  the  ground  of  suicide,  practicing 
physicians  and  surgeons  were  admitted 
as  experts,  without  showing  that  they 
had  made  insanity  a  specialty :  Hatha- 
way sAdmr,  T.  NaClL.  Ins,  Co,  (1875), 
48  Vt  335.  Similarly,  Barnes  v.  In- 
galls  (1863),  39  Ala.  193,  in  the  case  of 
a  photographer  called  to  testify  to  the 
value  of  the  services  of  a  photograph 
painter. 

[See  also,  supra^  Mental  Condition, 

Amount  0/  Experience, 

In  Cilmore  v.  Brost^  decided  Sep- 
tember 5, 1888,  the  Supreme  Court  of 
Minnesota  held  competent  a  practicing 
physician  and  surgeon,  in  a  case  for 
damages  for  the  value  of  a  mare,  alleged 
to  have  been  killed  by  negligent  hand- 
ling of  a  stallion.  The  witness  "  had 
had  more  or  less  veterinary  experience 
while  practicing  medicine ;  and,  to  use 
his  own  words,  was  familiar,  Mo  a 
moderate  extent,'  with  the  anatomy  of 
the  iiorse.'' 

['^The  testimony  of  Doctors  Cotting 
Cheever  and  Foye  was  properly  ad- 


milted.  All  of  these  witnesses  were 
present  at  the  autopsy  of  the  murdered 
child  and  examined  her  head,  and  no 
question  was  made  as  to  their  compe- 
tency as  medical  experts.  The  only 
part  of  the  testimony  objected  to  at  the 
trial  was  that  to  the  effect  that,  in  their 
opinion,  the  injuries  to  the  head  could 
not  have  been  produced  at  the  same 
time  and  by  one  blow.  This  subject 
was  within  the  range  of  the  experience 
of  medical  experts  accustomed  to  ob- 
serve the  effect  of  blows  upon  the  human 
head,  and  was  one  upon  which  their 
judgment  would  aid  the  jury:'*  Morton, 
J.,  Comm,  V.  lHp€r  (1876),  120  Mass. 
185,  189. 

Sources  of  Information  :  See  under 
a  sk  llful  or  experienced  person^  and 
skillful  or  scientific  men,  sup* a. 

IVcight  of  Opinion, 

[In  Grimsby  v.  Clear  Lake  Water 
Co.  (1870),  40  Cal.  396, 405,  Temple, 
J.,  in  delivering  the  opinion  of  the  Court, 
said — ^*  Ordinarily,  it  is  true,  witnesses 
testify  only  as  to  facts,  leaving  it  to  the 
jury  to  draw  their  conclusions,  but  upon 
matters  of  science  and  questions  requir- 
ing peculiar  skill,  an  exception  is  made. 
These  witnesses  ought,  perhaps,  to  be 
selected  by  the  Court,  and  should  be  im- 
partial, as  well  as  learned  and  skillfiil. 
A  contrary  practice,  however,  is  now 
probably  too  well  established  to  allow 
the  more  salutary  rule  to  be  enforced, 
but  it  must  be  painfully  evident  to  every 
practitioner  that  these  witnesses  are  gen- 
erally but  adroit  advocates  of  the  theory 
upon  which  the  party  calling  them  re- 
lies, rather  than  impartial  experts,  upon 
whose  superior  judgment  and  learning 
the  jury  can  safely  rely.  Even  men  of 
the  highest  character  and  integrity  are 
apt  to  be  prejudiced  in  favor  of  the  paitj 
by  whom  they  are  emplojred.  And,  sa 
a  LLU.Ucr  of  cuuise,  no  expert  is  called 
nntil  the  party  calling  him  is  assured 
that  his  opinion  will  be  favorable.    Soch 
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evidence  should  be  received  with  great 
cnutioD  by  the  jury,  and  never  allowed, 
except  vpoo  subjects  which  require  un- 
usual acientific  attainments  or  peculiar 
skilL" 

On  a  trial  for  murder  by  poisoning  by 
arsenic  '*  the  physician  whose  opinion 
was  excepted  to  at  the  trial,  was  com- 
petent from  his  long  experience  in  the 
practice  of  his  profession"  (for  forty 
years),  *'  and  with  the  knowledge  and 
information  he  was  shown  to  have  of 
the  symptoms  of  the  malady  of  the  de- 
ceased, to  testify  as  an  expert.  It  was 
for  the  jury  to  decide  whether  his  testi- 
mony should  influence  their  verdict,  for, 
or  against,  the  defendant :"  Manning, 
J.,  MUchtU  V.  The  S/ate  (1S77),  58  Ala. 

417.  418. 

[**  Where,  on  cross-examination,  the" 

medical  "  witness  said  that  if  he  had 
not  been  informed  that  there  was  ar- 
senic in  the  house,  he  would  not  have 
concluded  that  the  sickness  and  death 
were  caused  from  poison  by  arsenic, 
hot,  learning  this  fact,  he  came  to  the 
conclusion  he  did,  from  observation  of 
the  sjrmptoms  of  the  case,  and  from 
having  heard  that  Sam  Hooks  hid  ar- 
senic in  the  house;  certainly  this  ac- 
knowledgment   greatly    impaired    the 


force  of  hii  testimony  as  evidence 
against  the  pri>oncr,  tut  it  was  not  in- 
admissible. Tliere  was  no  error  in  the 
refusal  to  nile  it  out:'*  Manning,  J., 
Mitchells.  Thf  State  (1877),  58  Ala. 
417,  419-20. 

[On  a  trial  for  manslaughter,  oppo- 
sing medical  witnesses  were  interro- 
gated as  to  the  reputation  of  the  physi- 
cian who  attended  the  wounded  man, 
though  the  capacity  of  such  physician 
was  not  otherwise  impeached.  This 
was  error,  Peters,  J.,  saying — ^**  Aphy- 
sician  is  an  expert,  and  as  such  he  may 
be  asked  questions  which  develop  hi« 
capacity  to  form  a  correct  judgment 
upon  the  experiences  of  his  profession; 
but  his  reputation  has  nothing  to  do 
with  this ;  and  it  can  only  be  sustained 
when  it  is  impeached:"  DePkui  v. 
State  (1870),  44  Ala.  32,  39. 

The  better  rule  would  seem  to  be  that 
actual  experience  is  not  necessary  to 
render  a  ph> sician  competent  as  an  ex- 
pert on  a  particular  question,  but  that 
lack  of  it  may  and  should  be  considered 
by  the  jury,  in  connection  with  his  other 
qualifications,  in  determining  the  weight 
to  be  given  to  his  testimony. 

Robert  G.  Morrison. 

Minneapolis,  Minn. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Admiralty. 


Damagi  hy  bndgt  over  navigable  waten  to  a  vesKl  panog 
through  the  draw,  is  within  the  jurisdiction  o^  an  admiralty  court. 
City  of  Boston y.  Crawley^  U.  S.  C.  Ct.»  D.  Mass.,  March.  21, 1889. 

Scam  platform^  a  floating  structure  designed  to  be  moored  along- 
side a  wharf,  so  that  carts  containing  refuse  to  be  dumped  into 
boats  can  be  driven  over  it,  is  not  a  vessel  within  the  meaning  of 
the  maritime  law,  and  no  lien  for  wharfage  attaches  to  it.  JPi^Ur- 
MM  v.  A  &OW  Platform^  U.  S.  D.  Ct.,  S.  D.  N.  Y.,  March  30, 
1889. 

Sieamsh^  ai  whmrf  was  given  the  kejr-bertfa  previously  occupied 
by  another  vessel,  and  the  latter  was  moored  outside,  with  no 
means  of  communication  with  the  wharf,  except  across  the  deck  of 
the  inner  vessel;  negligence  in  permitting  this  deck  to  be  in  a 
condition  unsafe  for  passing  over  it,  whereby  personal  injuries  were 
sustained,  was  a  marine  tort,  and  within  admiralty  jurisdiction. 
Anderson  v.  The  £.  B.  Ward  Jr.^  U.  S.  C.  Ct.,  E.  D.  La.,  Feb. 
1S»  «M9. 

7li(f,  contracting  to  convey  a  tow  to  its  destination,  must  do  to 
expeditiously,  by  the  most  direct  customary  route,  exercising  pro* 
per  care  and  skill  in  doing  so,  and,  if  a  disaster  occur  while  the 
tug  is  violating  her  duty  in  thk  respect,  the  burden  is  on  her  to 
prove  that  it  was  unavoidable  and  did  not  result  from  her  disregard 
of  duty.  Fhimps  v.  The  Sarah  and  The  Theher,  U.  S.  D.  Ct, 
E.  D.  Pa.,  March  19,  1889. 

Arrest. 

Assault  and  battery  may  be  recovered  from  an  officer  of  the  law 
who  has  inflicted  serious  injuries  upon  a  person  whom,  in  the  course 
of  his  official  duty,  he  is  called  upon  to  take  into  custody,  no  re- 
sistance having  been  made  to  the  arrest  and  there  being  no  neces- 
sity for  the  use  of  violence.  Schwenhe  v.  Union  Defdt  and  X.  Jt. 
Co.,  S.  Ct.  Colo.,  March  8, 1889. 

Attorkby-at-Law. 

Contract  between  certain  attomeys-at-law  and  certain  persons 
engaged  in  the  illegal  sale  ot  intoxicating  liquon,  providing  that 
the  former  shall,  during  one  year,  for  a  monthly  compensation  of 
f  80,  payable  on  the  first  of  each  month,  defend  all  cases  brought 
against  the  liquor  selleis  for  violation  of  the  prohibitory  liquor  laws, 
is  against  public  policy  and  void.  Bowman  v.  PhilHps,  S.  Ct.  Kan., 
April  5,  1889. 

Prqfesswnal  misconduct,  so  far  as  the  power  of  the  court  to  disci- 
pline an  attorney  is  concerned,  is  not  subject  to  the  bar  of  the 
statute  of  limitations,  either  expressly  or  by  analogy.  In  re  Rawest 
thai,  S.  Ct  Cal.,  March  21,  1889. 


abstracts  of  recent  decisions.  $^1 

Banks  and  Banking. 

Banking  Arm  was  mailed  checks  for  collection  by  a  correspondent 
bank,  but  before  their  receipt  the  firm  was  dissolved  by  the  death 
of  one  of  its  members ;  the  surviving  partner  paid  the  checks  by 
charging  them  to  the  accounts  of  the  drawers  and  gave  the  bank 
credit  on  the  books  of  the  firm  for  the  total  amount ;  he  subse- 
quently made  an  assignment  for  the  benefit  of  creditors,  transferring 
the  moneys  realised  from  the  checks  to  his  assignee ;  the  bank  was 
entitled  to  recover  such  moneys,  which  were  easily  traceable  on  the 
firm  books,  from  the  assignee.  First  Nat  Bank  of  Alexandria  v. 
Bt^^s  Assignees f  S.  Ct.  App.  Va  ,  March  ai,  1889. 

Collections  made  by  one  bank  for  another,  although  the  paper 
was  marked  '*  For  collection  and  immediate  return,"  were  mingled 
with  other  funds  of  the  collecting  bank  which  became  insolvent 
before  any  remittance  had  been  made ;  the  forwarding  bank  was 
entitled  to  no  preference  for  such  collections  over  the  claims  of 
other  creditors.  Bhiladelphia  Nat.  Bank  v.  Dowd^  U.  S.  C.  Ct., 
E.  D.  N.  C,  Feb.  16,  1889. 

Payment  of  check  drawn  by  a  trustee  upon  the  trust  fund,  is  con- 
clusive upon  a  bank,  even  though  it  were  given  for  a  debt  which 
had  no  connection  with  that  fund,  but  was  against  another  estate, 
of  whi<  h  the  drawer  was  al:>o  trustee,  and  which  had  no  funds  to 
its  credit,  and  the  bank  cannot  recover  back  the  amount  of  the 
check  from  a  payee,  who  received  it  in  good  faith  and  without  any 
notice  of  the  misappropriation.  Manufacturers^  Nat.  Bank  v- 
Suriftt  Ct.  App.  Md.,  March  27,  1889. 

Bills  and  Notes. 

Accommodation  note  was  sold  to  a  private  person  instead  of  to  a 
bank,  as  was  '*  understood  a  d  agreed  upon  "  between  the  maker 
and  the  accommodation  endorser ;  this  fact  constituted  no  defence 
to  an  action  by  the  purchaser  of  the  note  against  the  indorser,  al- 
though the  former  had  express  notice  of  the  understanding.  Parker 
V.  Sutton^  S.  Ct.  N.  C,  March  18,  1889. 

Alteration  by  the  payee  of  an  accommodation  note  for  I50  by 
inserting  before  the  word  "  fifty"  the  words  ''  five  hundred  and," 
the  body  of  the  note  being  entirely  in  the  payee's  handwriting, 
does  not  render  the  maker  liable  to  a  holder  for  value  for  the  rais^ 
amount,  although  upon  signing  he  had  left  a  blank  space  sufficient 
to  admit  the  subsequent  insertion  of  the  fraudulent  words.  Bur- 
rows  y.  Klunkf  Ct.  App.  Md.,  March  27,  1889.. 

Alteration  of  note  by  the  maker,  by  substituting  a  different 
amount,  date  and  rate  of  interest,  without  the  consent  of  the  in- 
dorser,  releases  the  latter  Irom  all  liability,  and  the  note  will  not 
be  reformed  by  restoring  it  to  its  original  state,  for  the  purpose  of 
holding  the  indorser.    Buby  v.  Talbott,  S.  Ct.  N.  M.,  Feb  ,  1889. 
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*^  Credit  the  drawer,*^  written  on  the  face  of  a  note  by  an  indoisee, 
implies  no  promise  nor  undertaking  on  his  part,  but  the  words  are 
merely  a  direction  to  all  persons  to  whom  the  note  may  be  pre- 
sented, to  treat  with  the  maker  as  the  owner,  notwithstanding  the 
apparent  title  of  the  indorsee.  Temple  v.  Baker ^  S.  Ct.  Pa.,  April 
29,  1889. 

Indorsement  before  maturity  of  a  promissory  note  payable  to  or- 
der, is  necessary,  to  clothe  the  transferree  with  the  rights  of  an 
innocent  holder  fur  value,  and  to  prevent  the  maker  from  setting 
up  equities  between  himself  and  the  payee  in  defence  to  such  note. 
Calvin  v.  Sterrit^  S.  C.  Kan.,  March  9,  1889. 

Indorsement  in  blank  ar  d  delivery  of  note  to  a  collector  for  a  firm 
to  whom  the  payee  was  indebted,  may  bj  shown  by  parol  to  have 
been  a  transaction  in  which  such  collector  was  to  act  as  agent  for 
the  payee  to  get  the  note  discounted  a'^d  then  apply  a  portion  of  the 
proceeds  in  fiavment  of  the  debt  due  his  firm,  and  if,  instead  of  so 
doing,  he  transferred  the  n«*te  to  the  firm,  the  latter  acquired  no 
interest  in  it.     Avery  v.  Miller^  S.  Ct.  Ala.,  April  16,  1889. 

Indorser^  who  obtains  possession  of  a  note  after  indorsing  it,  is 
relega:ed  to  his  original  position  and  cannot  hold  subsequent  in- 
dor>ers  upon  the  note,  who  could  look  to  him  again,  nor  can  a  pur- 
chaser of  the  note  from  him  hold  such  indorsers.  Adrian  v. 
McCaskill,  S.  Ct.  N.  C,  March  18,  1889. 

Joint  maker  of  a  n  >te  payable  "  to  the  order  of  myself"  may  be 
shown  by  parol  evidence  to  have  been  intended  as  sole  payee,  to  the 
exclusion  of  his  co-maker.  Jenkins  v.  Bass^  Ct.  App.  Ky.,  March 
33,  1889. 

Bills  of  Lading. 

Station  agents  having  authority  to  sign  bills  of  lading,  by  coUtK 
sion  with  a  pretended  ship|)er,  issued  a  bill  of  goods  whirh  were 
not  delivered  for  traiisportation  and  had  no  existence,  and  the 
shipper  negotiated  the  bill  for  value  to  a  third  person,  who  was  ig- 
norant of  tiie  facts ;  the  railroad  company  was  not  liable  upon  the 
bill  to  the  latter,  the  fraud  of  the  ag-  nt  being  outside  the  scope  of 
his  emjiloyment.  which  was  only  to  i^sue  bills  for  property  delivered. 
Friediandery.  Texas  a*  P,  Ry  Co.,  S.  Ct.  U.  S.,  April  15,  1889. 

Canals. 

Injury  from  escaping  water  was  sufficiently  shown,  in  an  action 
against  a  canal  com|)auy  for  damages,  when  there  was  evidence  that, 
wnen  the  basin  was  high,  water  flowed  into  the  flooded  premises, 
and,  when  low,  it  did  not ;  that  the  swell  of  the  water  caused  by  a 
passing  boat  was  followed  by  an  increased  flow  ;  and  that  the  water 
first  appeared  in  the  premises  about  the  time  that  an  old  wall  of  the 
canal  bavin  fell  in,  and  continued  imtil  the  cellar  was  drained  by  a 
new  sewer.  Delaware  6r*  If.  Canal  Co.  v.  Goldstein,  S.  Ct.  Ru, 
April  8,  1889. 
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Chattel  Mortgage. 

Lien  tf  Uvery  stable  keeper  on  horse  is  subject  to  a  recorded  chat- 
tel mortgage,  where  the  horse  is  placed  in  the  stable  after  the  making 
of  the  mortgage,  without  the  knowledge  of  the  mortgagee,  though 
the  stable-keeper  had  no  notice  in  fact  of  the  mortgage.  McGhee 
y.  Edwards^  S.  Ct.  Tenn.,  April  16,  1889. 

Constitutional  Law. 

CoUateral  inheritance  tax^  imposed  by  State  statute  upon  the 
value  of  property  passing  by  will  or  the  intestate  laws  to  any 
person  not  wiihin  certain  degrees  of  consanguinity  to  the  decedent, 
is  not  in  conflict  with  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States.  Wallace  v.  Mytrs,  U.  S.  C.  Ct.,  S.  D. 
N.  Y.,  March  28,  1889. 

Statute  imposing  absolute  liability  upon  a  corporation  for  injuries 
done  to  property  in  the  prosecution  of  its  lawful  business,  without 
negligence  on  its  part,  when,  under  the  general  law  of  the  land,  no 
one  else  is  so  liable,  does  not  provide  ''  due  process  of  law,"  and  is 
void.     Cattrel\,  Union  Pacific  Ry.  Co,,  S.  Ct.  Id.,  March  18,  1889. 

Statutofj  prohibition,  forbidding  "  any  agent  traveling  with  one 
or  more  horses"  to  ''sell  any  lightning  rod,  sewing  machine,  or 
organ,  or  other  musical  instrumt'nt,  without  a  State  license,"  is  not 
unconstitutional,  as  applied  to  such  agents  selling  sewing  machines 
manufactured  outside  of  the  State.  State  v.  Richards,  S.  Ct.  App. 
W.  Va.,  March  7,  1889. 

Title  ef  statute  was  "  An  Act  fixing  the  time  for  the  opening  and 
closing  of  saloons  and  gaming  houses ;"  such  statute  is  not  repug- 
nant to  a  constitutional  provuNion  that  each  at  t  of  the  legislature 
"shall  embrace  but  one  subject,  and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  expressed  in  the  title." 
Ex  parte  Livingston,  S.  Ct.  Nev.,  April  13,  1889. 

Contracts. 

Agreement  by  barber,  in  consideration  of  another  barber  furnish- 
ing h  m  with  everything  necessary  to  conduct  a  barber>shop  in  a 
certain  town,  to  transfer  to  the  former  his  own  patronage,  and  not 
to  work  for  any  one  else  or  open  a  shop  for  himself  in  such  town  at 
any  time,  the  profits  of  the  business  to  be  equally  divided  between 
the  two,  is  unreasonable  and  will  not  be  eniorced  in  equity.  Car- 
roily,  Giles,  S.  Ct.  S.  C,  March  23,  1889. 

Commercial  fertilisers  were  ordered  by  a  farmer,  by  letter  written 
in  Georgia,  to  be  sent  to  him  from  Souih  Carolina  by  a  dealer  resi- 
dent in  that  State ;  the  goods  were  shipped  by  lailroad,  according 
to  order,  from  South  Carolina  to  Georgia,  and  notes  for  the  price 
were  made  in  Georgia  and  mailed  back  to  South  Carolina ;  the  laws 
of  Georgia  in  relation  to  the  inspection  of  fertilizers  had  no  appli- 
cation to  the  transaction,  the  contract  of  sale  having  been  consum- 
mated in  South  Carolina.  Atlantic  Phosphate  Co,  v.  Ely,  S.  Ct.  Ga., 
March  18,  1889. 
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Caw^etif^  firms  may  agree  not  to  handle  certain  goods  in  com- 
petition with  each  other  in  a  specified  district,  and  such  an  agreement 
will  be  enforced  in  equity ;  but  where  members  of  one  of  such  firms* 
and  others,  form  a  corporation  for  carrying  on  the  same  genenl 
business,  and  after  a  time  such  corporation  announces  its  intention 
to  handle  the  same  goods  that  were  formerly  sold  by  the  firm,  and 
in  the  district  where  the  firm  had  agreed  not  to  sell,  the  corporation 
will  not  be  enjoined  from  selling  such  goods,  unless  it  be  shown  that 
it  was  fraudulently  created  with  intent  on  the  part  of  the  stock- 
holdets  to  evade  their  obligations  as  individuals.  Moore  &*  HamiUey 
Hardware  Co.  v.  Towers  Hardware  Co.^  S.Ct  Ala.,  April  30, 1889. 

Machinery  of  9i  certain  description  and  quality  was  to  be  fiim- 
ished,  set  up  and  nut  in  operation  in  the  mill  of  the  purchaser ;  if 
such  machinery,  when  put  in,  does  not  work  in  a  satisfactory  man- 
ner, the  mill  owner  is  not  compelled,  in  order  to  avoid  payment  of 
the  entire  contract  price,  or  to  recover  damages  for  breach  of  con- 
tract, to  take  out  the  machinery,  but  the  measure  of  damages  is  the 
reasonable  cost  of  altering  the  construction  and  setting  of  the  ma> 
chinery,  so  as  to  make  it  conform  to  the  contract  SiUlweil  6* 
Bieree  M^.  Co.  v.  Phelps^  S.  Ct.  U.  S.,  April  15,  1889. 

Corporations. 

Deed  to  corporation  was  signed  and  acknowledged  by  the  grantor 
before  the  charter  had  been  granted,  but  after  the  corporators  had 
signed  an  agreement  to  become  a  corporation,  and  was  placed  in 
the  hands  of  a  third  party  to  hold  until  the  charter  should  be  ob- 
tained, and  then  to  deliver  to  the  proper  officer,  and  such  deltveiy 
was  subsequently  made ;  the  deed  operated  as  a  valid  conveyance 
to  the  corporation  from  the  date  of  its  delivery.  Spring  Garden 
Bank  V.  HuUngs  Lumber  Co.,  S.  Ct.  App.  W.  Va,,  March  7,  1889. 

Judgmeni  against  corporation  is  conclusive  upon  a  stockholder  in 
a  suit  to  enforce  the  collection  of  such  judgment  out  of  unpaid 
instalments  upon  stock.  Powell  v.  Oregonian  Ry,  Co,,  U.  S.  C. 
Ct.,  D.  Or.,  March  x8,  1889. 

* 

Criminal  Law. 

Burgle^  is  constituted  by  breaking  into  a  cellar  under  a  dwell- 
ing house,  having  no  internal  communication  with  the  house. 
Miickeliv,  CommonweaM,  Ct.  App.  Ky.,  March  xa,  1889. 

£mbeMzlement  of  letter  by  a  post-office  employ^  is  constituted,  al- 
though the  letter  embezzled  was  a  decoy,  addressed  to  a  fictitious 
person  and  place,  was  made  up  so  as  to  attract  attention  and  indi- 
cate that  it  contained  money,  and  was  not  intended  to  be  delivered. 
U.  S,  V.  H^ght,  U.  S.  D.  Ct.,  E.  D.  Mich.,  March  10,  1889. 

Former  jeopardy  may  be  pleaded  in  defence  upon  a  second  trial 
of  a  prosecution  for  bigamy,  where,  after  the  accused  had  been 
placed  on  trial  the  first  time  and  part  of  the  evidence  for  the  Com- 
monwealth had  been  received,  the  Court  of  its  own  motion,  the 
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aecoMd  ncitber  consenting  nor  objecting,  but  remaining  silent,  di^ 
misKd  the  jury,  because  of  an  immatenal  error  in  the  indictment. 
SMns^my,  C^mmattweaM,  Ct.  App.  Ky.,  March  23,  1889. 

/itrfr  is  competent  to  serve  on  a  capital  case,  who  has  formed  an 
opinion  as  to  the  guilt  of  the  accused  from  what  he  has  read  in  the 
newspsqiers,  but  who  says  that  he  can  render  a  verdict  according  to 
the  evidence,  uninfluenced  by  his  previous  opinion.    JtiMMoic  v. 

1,  S.  Ct.  Pa.,  April  29,  1889. 


Deed. 

Delivery  in  escrow  to  a  third  person  was  made,  the  deed  to  be 
held  until  the  grantee  should  have  paid  a  specified  debt ;  the  deed 
was  delivered,  however,  to  the  grantee  before  the  debt  was  fully 
pud,  but  payment  of  the  balance  was  subsequently  made  ;  the  de- 
livery was  operative  and  the  deed  valid  from  the  time  of  the  last 
payment.     Connelly,  Connelly  S.  Ct.  App.  W.  Va.,  March  12, 1889. 

SaHsfacimy  proof  ef fraud  v^  all  that  is  required  in  an  action  to 
cancel  a  deed  alleged  to  have  been  obtained  by  false  and  fraudulent 
representations,  and  it  is  error  for  the  Court  to  charge  that  a  jury 
must  be  ''satisfied  beyond  all  reasonable  question"  that  fraudu- 
lent representations  were  made,  m  order  to  set  aside  such  deed. 
Harding  y,  Lang^  S.  Ct.  N.  C,  April  9,  1889. 

Wrongful  destruction  of  an  unregistered  deed  by  the  grantor,  who 
has  regamed  possession  of  it  after  delivery,  does  not  divest  the  title 
of  the  grantee,  who  may  compel  a  re-execution  of  the  deed ;  but 
the  grantee  cannot  waive  the  tort  and  sue  upon  an  implied  promise 
to  restore  the  consideration.  Edwards  v.  Dickenson^  S.  Ct.  N.  C, 
April  15,  1889. 

Dower. 

Fnmduleni  conveyance^  made  by  husband  and  wife,  was  set  aside 
upon  application  of  the  creditors  of  the  former;  thereupon  the 
wife's  right  of  dower  in  the  estate  conveyed  was  revived  and  re- 
stored to  her.     Bohannon  v.  Combs ^  S.  Ct.  Mo.,  March  18,  1889. 

Merger  of  dower  right  takes  place,  when  a  married  woman  ac- 
quires, during  coverture,  the  fee  in  her  husband's  lands,  and  her 
subsequent  conveyance  to  a  third  person  passes  the  title  free  from 
the  incumbrance  of  her  dower.  Youmansy,  tVagener^  S.  Ct.  S.  C, 
March  7,  1889. 

Easements. 

Owner  of  pasture  which  is  subject  to  the  easement  of  a  ditch  for 
the  drainage  of  neighboring  lands,  is  not  liable  for  damage  done  to 
the  ditch  by  his  cattle  in  crossing  over  it  and  feeding  on  its  banks ; 
the  burden  of  keeping  the  ditch  in  repair  rests  upon  the  owner  of 
the  easement.    Durfee  v.  Garvey^  S.  Ct.  Cat.,  March  30,  1889. 

Eminent  Domain. 

' Nonresident  owner  of  land  is  bound  to  take  notice  of  a  pub- 
lished advertisement  of  the  proposed  taking  of  land  for  a  railroad. 
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and  of  a  meeting  of  commissioners  to  lay  off  the  route  and 
damages;  smh  publication  is  "  due  process  of  law,"  and  it  is  his 
duty  lo  take  measures  to  be  represented  when  his  property  is  called 
into  rtqui^ition.  HuUng  v.  Kaw  Valley  Ry  &*  Imp,  Co.y  S.  Ct.  U. 
S.,  April  22|  1889. 

Equity. 

Injunction  will  be  granted  to  prevent  the  erection  of  a  fence 
along  the  side  of  an  alley-way,  adjoining  the  complainant's  prem- 
ises, the  effect  of  which  would  be  to  entirely  close  the  windows  of 
her  house,  excluding  both  light  and  air  and  rendering  the  house 
unfit  for  habitation.  Sankey  v.  Si,  Mary's  Female  Academy^  S.  Ct. 
Mont.,  Feb.  2,  1889. 

Error. 

Trial  by  consent  of  parties  in  the  Circuit  Court,  before  the  judge 
at  chambers,  under  an  order  providing  that  the  cause  should  be  so 
tried,  and  that  "  if  it  shall  appear  to  the  judge  upon  such  trial  that 
there  are  questions  of  fact  arising  upon  the  issues  therein,  of  such  a 
character  that  the  judge  would  submit  them  to  the  jury,  if  one  were 
present,"  su*  h  questions  should  be  submitted  to  a  jury  at  the  next 
ttrrm,  was  neither  a  trial  by  jury  nor  a  trial  by  the  court,  but  was 
mtfrely  atrial  by  the  judge  as  referee,  and  the  rulings  of  the  judge 
at  such  trial  cannot  be  reviewed  by  the  Supreme  Court.  Town  0/ 
Andes  v.  Slauson^  S.  Ct.  U.  S.,  April  15,  1889. 

Evidence. 

Admissions  by  conductor  of  railroad  train  that  an  accident  was 
caused  by  his  negligence,  made  more  than  ten  minutes  after  the  ac- 
cident a>id  after  the  train  had  left  the  place  where  it  occurred,  are 
not  admissible  in  evidence  as  part  of  the  res  gestae.  Chesapeake  <5^ 
O,  Ry,  Co,  V.  Reeves^  Ct.  App.  Ky.,  April  25,  1889. 

Physical  examination  of  one  suing  for  personal  injuries,  by  phy- 
sicians selected  by  the  ])erson  sued  and  at  the  charge  of  the  latt«*r, 
may  l)e  rompelKd  by  the  trial  court,  which  has  full  discretionary 
powers  in  the  premises.  Richmond  ^  D,  R,  R.  Co.w,  Childress^ 
S.  Ct.  Ga.,  April  13,  1889. 

Fire  Ihsurance. 

Condition  precedent  to  recovery  for  loss  by  fire,  under  the  terms 
of  a  |X)licy,  was  the  production  of  "  the  certificate  under  seal  of  the 
magistrate  or  notary  public  living  nearest  the  place  of  fire"  as  to 
th^  amount  of  loss,  etc.;  the  production  of  the  certificate  of  such 
magistrate,  which  stated  some  of  the  facts  required  and  that  he  was 
not  competent  to  state  others,  and  also  the  certificate  of  another 
magistrate  who  did  not  live  as  near  as  the  first,  but  whose  office  was 
nearer,  stating  all  the  facts  required,  is  a  sufficient  compliance  with 
the  condition.  Agricultural  Ins,  Co,  v.  Bemiller^  Ct.  App.  Md., 
March  26,  1889. 
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Keeping  set  ofbooks^  showing  a  record  of  all  business  transacted, 
was  required  by  the  covenants  of  a  |M>licy  which  also  providtrd  that 
the  books  should  be  kept  locked  in  a  fire-proof  safe  at  night  and  at 
all  tiroes  when  the  assured's  store  was  not  actually  open  for  business, 
and  that  the  books  should  be  produced  in  case  of  lo^s,  otiierwise 
the  policy  would  be  void  ;  this  covenant  did  not  require  the  books 
to  be  kept  in  the  ^afe  from  sunset  to  sunri>e,  but  only  from  the  time 
that  the  business  of  the  day  was  ended  and  the  store  closed  for  the 
night.    Jones  v.  Southern  Ins,  Co,^  U.  S.  C.  Ct.,  E.  D.  Ark.,  Feb. 

3.  1889- 

Premium  noteytzs  given  by  the  assured  under  a  policy  which  pro- 
vided that,  if  the  note  should  not  be  paid  at  maturity,  the  policy 
should  l>ecome  void,  and  so  remain  until  payment  was  made,  when 
it  should  be  revived;  after  a  default,  part  i)ayment  of  the  note 
would  not  revive  the  policy,  and  the  insurer  would  not  be  liable  for 
a  loss  occurring  before  the  total  amount  of  the  note  had  been  paid. 
Curtin  v.  Fhonix  Ins,  Co.^  S.  Ct.  Cal.,  April  19,  1889. 

Warranty  by  the  assured  that  he  has  not  omitted  to  state  any  in- 
formation material  to  the  risk,  coupled  with  a  provision  in  the 
policy,  declaring  that  it  shall  be  void,  unless  consent  is  indorsed 
thereon,  if  the  assured  is  not  the  sole  and  unconditional  owner  of 
the  insured  property,  or  if  his  interest,  whether  as  owner,  trustee, 
agent,  mortgagee,  lessee,  etc.,  or  otherwise,  is  not  truly  stated, 
renders  such  policy  void,  if  the  property  insured  is  actually  subject 
to  an  undisclosed  mortgage  or  is  held  by  the  assured  under  a  con- 
ditional sale.  Westchester  Fire  Ins,  Co.  of  N^  K  v.  Weaver^  Ct. 
App.  Md.,  April  16,  1889. 

Husband  and  Wife. 

Power  of  attorney  rtizyht  given  by  wife  to  husband  to  convey  her 
inchoate  interest  in  his  real  estate.  Munger  v.  Baldridge,  S.  Ct. 
Kan.,  March  9,  1889. 

Jurisdiction. 

Embezzlement  of  funds  of  national  bank  by  an  ofHcer  is  within  the 
exclusive  jurisdiction  of  the  Federal  courts.  U.  S.  v.  Bushey,  U. 
S.  C.  Ct.,  E.  D.  Va.,  Jan.  25,  1889. 

Federal  courts^  having  once  acquired  jurisdiction  by  reason  of 
diverse  citizenship,  do  not  lose  such  jurisdiction  by  a  subsequent 
transfer  of  the  cause  of  actidn,  by  which  the  controversy  becomes 
one  between  citizens  of  the  same  State.  Jarboe  v.  Tempter,  U.  S. 
C.  Ct.,  D.  Kan.,  March  18,  1889. 

Perjury  committed  before  a  notary  public  in  the  taking  of  testi- 
mony in  a  contest  for  a  seat  in  the  House  of  Representatives  of  the 
United  States,  is  within  the  exclusive  jurisdiction  of  the  Federal 
courts.     In  re  Levey ^  U.  S.  C.  Ct.,  E.  D.  Va.,  Feb.  19,  1889. 
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Land  Patents. 

Stam  quarry  may  be  looUed  and  patented  as  a  placer  daim  under 
the  provisions  of  Revised  Statutes  of  the  United  States,  Sec.  2329, 
which  apply  to  *'  claims  usually  called  '  placers/  including  all  forms 
of  deposit,  excepting  veins  of  quartz  or  other  rock  in  place,"  and 
the  owner  of  a  placer  claim  is  entitled  to  all  mineral  deposits  found 
therein.    Freezer  y.  Sweeney^  S.  Ct.  Mont.,  Feb.  2,  18B9. 

Limitation. 

Moneys  recehed  for  inoesiment  are  subject  to  the  running  of  the 
statute,  and,  if  there  is  such  a  trust  relation  as  to  avoid  the  bar, 
the  remedy  is  in  equity,  not  by  an  action  of  assumpsit  Sastfard  v. 
Lameaster^  S.  Jud.  Ct.  Me.,  April  8,  1889. 

Liquor  Laws. 

Incorparaied  associoHom  purchased  beer  outside  of  the  State, 
brought  it  into  the  State,  and  then  sold  chips  to  its  members,  each 
chip  representing  a  glass  of  beer,  which  was  furnished  by  the  asso- 
ciation upon  surrender  of  the  chips  and  was  drank  as  a  beverage  by 
the  purchaser,  neither  the  association  nor  any  of  its  members  hav- 
ing a  iiermit  to  sell  intoxicating  liquors ;  the  member  who  sold  the 
chips,  the  member  who  delivered  the  beer  upon  the  return  of  the 
chips,  and  the  president  of  the  association,  who  was  present  and 
knew  what  was  done,  were  all  liable  to  prosecution,  conviction  and 
punishment  for  selling  intoxicating  liquor  in  violation  of  law.  State 
V.  Haracek^  S.  Ct.  Kan.,  March  9,  1889. 

Silling  to  minor  oi  intoxicating  liquors  on  the  order  of  and  for 
delivery  to  his  father,  the  son  being  simply  a  messenger  for  the 
father,  will  not  sustain  a  conviction  under  a  statute  prohibiting  the 
sale  or  gift  of  intoxicants  to  minors.  State  v.  Walker^  S.  Ct  N. 
C,  May  6,  1889. 

Married  Women. 

Passive  acquiescence  by  a  married  woman  in  a  deed  executed  by 
herself  and  husband,  while  she  was  an  infant  and  covert,  will  not, 
however  long  continued,  amount  to  ratification,  while  coverture 
still  exists,  but,  to  annul  such  a  deed,  she  must  pay  the  grantee,  her 
former  guardian,  for  necessaries  supplied  her  during  minority,  wh  ch 
constituted  part  of  the  consideration  for  the  deed ;  she  will  not, 
however,  be  required  to  refund  money  paid  her  husband,  also  as  part 
consideration,  but  which  never  came  into  her  hands.  Stutl  v. 
Harris t  S.  Ct.  Ark.,  March  16,  1889. 

Master  and  Servant. 

Jtude  and  reprehensible  conduct  by  the  overseer  of  a  plantation  to- 
wards persons  who  are  sent  by  the  owner  to  inspect  the  property, 
by  which  conduct  the  interests  of  the  latter  are  jeopardized,  is  suf- 
ficient cause  for  the  discharge  of  the  overseer  before  the  expiration 
of  the  term  of  his  employment  Lalande  v.  Aldrich^  S.  Ct.  La., 
March  6,  1889. 
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Negligence. 

Catumrrtmt  negSgenct  of  a  carrier  and  a  third  penon,  bf  which  a 
pasicnger  of  the  former  is  injured,  does  not  relieve  the  latter  from 
liability  to  the  penon  injured,  the  negligence  of  the  carrier  not 
beingf  imputable  to  its  passenger.  New  York  P.  b*  N.  R.  It.  Co. 
V.  Cooper,  S.  Ct.  App.  Va.,  April,  1889. 

Partnership. 

Good  will  of  an  insuruice  agency  business  does  not  belong  to 
either  partner  exclusively  after  an  unconditional  dissolution,  and  if 
one  of  the  former  partners  continues  to  carry  on  the  business  at  the 
firm  office,  he  cannot  be  compelled  to  account  to  his  co-partner  for 
the  value  of  the  good-will.  Rice  v.  Angell,  S.  Ct.  Tex.,  March  19, 
1889. 

Railroads. 

Brakeman  on  a  railroad  train  may  recover  for  injuries  resulting 
from  an  accident  caused  by  a  bull  on  the  railroad  track,  even  though 
he  knew  that  the  engine  was  without  a  cow-catcher  and  that  the 
fences  along  the  track  were  defective.  Magee  v.  North  Pacific  C, 
R.  R.  Co.,  S.  Ct.  Cal.,  March  si,  1889. 

Crossing  highway  on  trestle  does  not  exempt  a  railroad  company 
from  the  duty  of  giving  warning  of  the  approach  of  its  trains  to 
such  crossing.  Rupard  v.  Chesapeake  ^  O.  R.  R.  Co.^  Ct.  App. 
Ky.,  Feb.  21,  1889. 

No  recovery  can  be  had  for  the  death  of  a  person  who  was  killed 
while  walking  upon  a  railroad  track,  where  he  had  no  right  to  be, 
although  the  engineer,  who  could  have  seen  him  at  a  distance  of 
two  hundred  yards,  did  not  blow  the  whistle  nor  give  any  warning 
of  the  approach  of  the  train.  Barker  v.  HanniM  ^  St.  J.  R.  R. 
Co.,  S.  Ct.  Mo.,  March  18,  1889. 

Receivers. 

Claim  against  railroad  company,  which  has  been  placed  in  the 
hands  of  a  receiver^  for  the  value  of  goods  of  a  consignee  lost  by 
fire  while  in  possession  of  the  company  and  before  the  receivership, 
is  not  entitled  to  priority  over  the  claims  of  bondholders.  Easton 
V.  Houston  &•  T.  C.  Ry.  Co.,  U.  S.  C.  Ct,  E.  D.  Tex.,  March  15, 
1889. 

Release. 

Settlement  i^ claim  for  damages  by  one  who  has  been  injured  in  a 
collision  between  two  cars  of  different  railway  companies,  by  which 
he  accepts  a  certain  sum  in  full  of  all  claim  for  his  injuries  against 
one  of  the  companies,  and  in  consequence  of  which  he  executes  a 
release,  in  which  he  agrees  to  prosecute  his  claim  against  the  other 
company,  reimbursing  the  former  company  out  of  the  amount  to  be 
recovered,  will  constitute  a  bar  to  the  second  action,  the  cause  (rf 
action  being  thereby  satisfied.  Seithery.  Philadelphia  TVaction  Co., 
S.  Ct.  P^,  April  8,  1889. 
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Removal  of  Causes. 

Action  by  shore  inspector  to  recover  the  penalty  imposed  by  a 
State  statute  for  depositing  prohibited  materials  in  the  waters  of  a 
bay  and  harbor  within  the  State,  which  penalty,  when  recovered, 
goes  into  the  State  treasury,  cannot  be  removed  to  the  Federal 
Courts  on  the  ground  of  diverse  citizenship,  boih  fur  the  reason 
that  it  is  in  effect  an  action  by  the  State,  and  because  it  is  in  its 
nature  penal,  to  enforce  a  police  regulation,  and  not  a  suit  "  of  a 
civil  nature,  at  law  or  in  equity."  Ferguson  v.  Ross^  U.  S.  C.  Ct., 
£.  D.  N.  Y.,  March  20,  1889. 

Corporation  created  under  the  laws  of  Kentucky,  being  sued  in  a 
Texas  Court,  filed  its  petition  for  removal  to  the  Federal  Court,  al- 
leging that  the  plaintiff  was  a  citizen  of  Texas  and  the  defendant  a 
citizen  of  Kentuc  ky,  with  the  necessary  allegations  as  to  the  amount 
in  controversy  and  a  bond  with  the  requisite  security ;  the  facts  al- 
leged being  true  and  the  bond  suffit  ient,  the  State  Court  had  no 
power  to  proceed  further  with  the  cause,  and  the  fact  that  the  cor- 
poration did  business  and  had  an  office  and  agents  in  Texas  did  not 
deprive  it  of  the  right  to  a  trial  in  the  Federal  Court.  Southern 
Pacific  Co,  v.  Harrison^  S.  Ct.  Tex.,  Feb.  26,  1889. 

Joint  cause  of  cution  against  a  resident  of  the  district  and  a  non- 
resident, cannot  be  removed  by  the  latter  to  the  Federal  Courts, 
even  thouKh  the  resident  has  not  been  served  with  process.  Pat- 
chin  V.  Hunter^  U.  S.  C.  Ct.,  £.  D.  Wis.,  March  19,  1889. 

Local  prejudice  is  not  a  sufficient  ground  for  removal  of  a  case  to 
the  Federal  Courts,  where  such  prejudice  is  confined  mainly,  if  not 
entirely,  to  a  single  county,  and  there  is  a  State  statute  allowing  the 
removal  of  a  cause,  on  the  ground  of  local  prejudice,  to  some  other 
court  of  competent  jurisdiction  in  some  other  convenient  coimty. 
Robisony,  Hardy,  U.  S.  C.  Ct.,  N.  D.  111.,  March  18,  1889. 

State  Court  cannot  refuse  to  allow  the  removal  to  the  Federal 
Courts  of  a  suit  on  foreign  attachment,  where  the  defendant  files  a 
petition  alleging  that  the  amount  involved  is  suffif  ient  to  give  juris- 
diction, and  that  the  plaintiffs  are  citizens  of  Georgia,  while  the 
petitioner  is  a  citizen  of  Enji^land,  and  the  record,  down  to  the  time 
of  filing  the  petition,  di>e>  not  show  the  residence  of  the  parties,  nor 
the  amount  involved,  to  l>e  otherwise  than  as  alleged  in  the  petition; 
and  if  any  issue  of  fact  is  made  on  the  petition  it  must  be  deter- 
nnned  in  the  Federal  Court.  Horan  v.  Strachan,  S.  Ct.  Ga., 
Maich  25,  1889. 

Replevin. 

Defendant  in  attachment  suit,  whose  goods  are  seized  by  an  officer 
in  obedience  to  the  writ,  cannot  maintain  replevin  against  the  officer 
for  the  goods  so  taken  into  legal  custody.  Hawk  v.  Lepple^  S.  Ct 
N.  J.,  March  25,  1889. 
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Revenue  .Laws. 

Action  for  a  forfeiture  or  penalty  under  the  United  States  revenue 
laws,  is  abated  by  the  death  of  the  defendant,  and  such  action  is 
not  affected  by  the  laws  of  the  State  where  the  cause  of  action 
arose.    U.  S.  v.  De  Goer,  U.  S.  D.  Ct.,  S.  D.  N.  Y.,  Feb.  21, 1889. 

Slander. 

**  Prostitute,''*  when  used  of  a  married  woman,  imputes  the  crime 
of  adultery,  and  is  actionable /^rj^.  Davis  v.  Sladden,  S.  Ct.  Or., 
March  14,  1889. 

Words  spoken  of  butcher,  charging  that  he  slaughtered  **  con- 
demned and  diseased  cattle"  and  sold  the  meat,  are  actionable /^r 
St.     Biumhardty,  Rohr,  Ct.  App.  Md.,  March  26,  1889. 

Statute  of  Frauds. 

Contract  to  sell  stock  at  the  end  of  three  years,  with  an  option  to 
the  purchaser  to  call  it  at  an^  time,  is  not  within  the  prohibition  of 
a  statute,  which  denies  the  right  of  action  on  any  agreement  *'  not 
to  be  performed  within  a  year,"  **  unless  it  be  in  writing."  Sed-^ 
dan  V.  Rosenbaum,  S.  Ct.  App.  Va.,  March  28,  1889. 

Telegrams,  by  an  agent  of  the  owner  of  town  lots  to  the  owner 
that  he  was  offered  a  certain  sum  for  the  "  balance  of  the  M.  town 
property"  on  certain  terms  mentioned,  by  the  owner  to  his  agent, 
accepting  the  offer  for  the  "  M.  property,"  and  by  the  agent  to  the 
purchaser,  communicating  the  owner's  reply,  do  not  constitute  such 
a  memorandum  in  writing  as  will  take  the  contract  out  of  the  sta- 
tute.    Breckinridge  \,  Crocker,  S.  Ct.  Cal.,  March  29,  1889. 

Sunday  Laws. 

Judgment  entered  on  Sunday  is  void  at  common  law.  City  of 
Parsons  v.  Lindsay,  S.  Ct.  Kan.,  April  5,  1889. 

Ri^f^ht  of  trial  by  jury  does  not  extend  to  the  petty  offence  of  labor- 
ing on  Sunday,  punishable  by  a  small  fine  and  cognizable  by  a  jus- 
tice of  the  peace.  Ex  parte  Marx,  S.  Ct.  App.  Va.,  April  18, 1889. 

Taxation. 

Collateral  inheritance  tax  may  be  imposed  by  a  State  upon  the 
value  of  United  States  bonds ;  such  tax  is  not  upon  the  bonds  them- 
selves  but  upon  the  privilege  of  acquiring  property  by  inheritance. 
Wallace  v.  Myers,  U.  S.  C.  Ct.,  S.  D  N.  Y.,  March  28,  1889. 

Telegraphs. 

Menial  anguish  is  a  proper  element  of  damage  in  an  action  for 
breach  of  contract  to  transmit  money  by  telegraph,  where  such  an- 
guish is  a  direct  and  natural  result  of  the  failure  to  perform  the  con- 
tract and  the  telegraph  company  was  informed  of  the  circum- 
stances rendering  prompt  performance  of  more  than  ordinary  im- 
portance. .  Western  Union  TeL  Co.  v.  Simpson,  S.  Ct.  Tex.,  Marcn 
26,  1889. 
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Recdver  ef  telegram  may  maintain  an  action'  against  the  telegnmh 
company  for  n^^ligence  in  its  delivery.  Weiiem  (/man  Tel.  C0. 
▼.  Lomgwill^  S.  Ct.  N.  M.^  March  ai,  1889. 

SHfmlaHoH  in  the  contract  of  a  telegraph  com^ny  that  it  will  not 
be  liable  for  damages  on  account  of  negligence  m  the  delivery  of  a 
telegram,  unless  a  claim  in  writing  is  presented  within  sixtv  days 
from  the  receipt  of  the  message,  is  against  pablic  policy  and  void. 
Id. 

Trusts. 

Resulting  trust  does  not  arise  out  of  an  agreement  between  hus- 
band and  wife,  by  which  the  former  takes  the  title  to  land  in  his 
own  name,  paving  part  of  the  purchase  money  out  of  his  own  funds, 
and  agrees  to  hold  it  for  his  wife's  benefit,  ^e  subsequently  paying 
the  balance  of  the  price.    Zeller  v.  Lights  S.  Ct.  Fk.,  April  8, 1889. 

Water-Rights. 

Private  earparaHan^  organized  for  the  purpose  of  suppljring  the 
inhabitants  of  a  borough  with  water  from  an  adjacent  stream,  will 
be  retrained  from  taking  such  quantity  of  water  as  will  render  the 
supply  insufficient  for  the  purposes  of  another  borough  situated 
lower  down  the  stream,  which  latter  borough,  in  the  exercise  of 
riffhts  conferred  by  statute,  is  maintaining  water-works  connected 
with  the  same  stream.    Haupt s  Afpeal^  S.  Ct.  Fk.,  April  8,  1889. 

Wills. 

Bequest  of  money  in  trust  for  the  testator's  daughter  for  life,  "and 
after  her  death"  to  be  equally  divided  among  ''her  surviving 
children  and  the  issue  of  such  as  may  be  dead,  such  issue  taking/rr 
stirpes^  and  not  j^  capita^*  vests  the  remainders  in  the  children  re- 
ferred to,  or  their  issue,  upon  their  surviving,  not  the  life4enant, 
but  the  testator,  and  therefore  the  administrator  of  one  of  such 
children,  who  died  aAer^the  testator  and  before  the  life-tenant,  is 
entitled  to  share  in  the  distribution  of  the  fund.  Jamesany.  Me^ar^ 
S.  Ct  App.  Va.,  April  i8|  1889. 

Devise^hj  will  made  in  1881,  was  to  the  ''Board  of  Trustees  for 
the  Protestant  Episcopal  Church  in  the  Diocese  of  North  Carolina;" 
at  that  time  the  Diocese  embraced  the  whole  State,  but  in  1883  was 
divided  by  mutual  consent  into  two  dioceses.  North  Carolina  and 
East  Carolina ;  the  testator  died  in  1885 ;  the  trustees  of  each  dio- 
cese were  entitled  to  receive  one  half  the  property  devised.  D^ 
cese  ef  East  Carolina  v.  Diocese  qf  North  Carolina^  S.  Ct.  N.  C, 
March  18,  1889. 

RuU  in  Shelley*  s  Case  applies  to  leasehold  as  well  as  to  freehold 
estates.    Hughes  v.  Nichlas^  Ct.  App.  Md.,  March  27,  1889. 

Jamss  C.  Ssllrrs. 
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STATUTORY  LIABILITY  FOR  CAUSING  DEATH. 

(CoDiiDucd  fron  Juljr  Dumbtr.) 

In  Kentucky,  the  distinction  between  the  two  kinds  of  stat- 
utes, and  the  true  significance  of  the  inquiry,  whether  the 
death  is  immediate  or  otherwise,  are  even  more  plainly  brought 
out,  if  possible,  in  certain  cases  which  evidently  escaped  the 
notice  of  Judge  Cooley. 

In  Kentucky  they  have  (or  did  have  when  the  cases  about 
to  be  referred  to  arose)  two  acts:  one  similar  to  Lord 
Campbell's  Act,  giving  a  remedy  by  action,  not,  as  in  Massa- 
chusetts, by  indictment,  but  requiring,  except  in  certain  cases, 
the  neglect  causing  the  death,  to  be  willful ;  the  other  provid- 
ing in  general  terms  for  the  survival  of  rights  of  action  for 
injuries  to  the  person,  subject  to  certain  exceptions  not  mate- 
rial here. 

In  Louisville  and  Portland  Canal  Co,  v.  Murphy  (1872),  9 
Bush.  (Ky.)  522,  explained  in  11  Id.  384,  dXid  Hansford Admx. 
V.  Payne  (1875),  11  Id  380,  actions  were  brought  by  the  per- 
sonal representatives  of  the  deceased,  and  were,  in  each  case, 
held  not  maintainable  under  the  former  act,  because  the  neg- 
lect alleged  or  shown  was  not  willful ;  and  it  therefore  became 
material  to  consider  whether  the  action  could  be  maintained 
under  the  latter  act  In  the  former  case  the  death  resulted 
from  drowning,  and  it  was  held  that  no  cause  of  action  vested 
in  the  deceased,  and  therefore  none  survived  to  his  represent- 
atives. The  death  was  evidently  considered  as  immediate: 
Vol.  XXXVIL— 33  5 » 3 
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see  remark  of  the  Court,  in  1 1  Bush.  384,  to  that  effect  In 
the  latter  case  the  death  was  by  poisonings  the  defendant,  a 
druggist,  having  put  up  poison  by  mistake  for  a  harmless  drug, 
and  the  Court  held  that,  while  there  could  be  no  recovery 
under  the  act  in  question,  when  the  death  was  practically 
instantaneous  or  immediate,  there  could  be  a  recovery  in  the 
case  at  bar,  as  an  appreciable  interval  of  suffering  elapsed  be- 
tween the  infliction  of  the  injury  and  the  death.  The  measure 
of  recovery  was  said  to  be  what  the  intestate  would  have  been 
entitled  to  if  he  had  obtained  relief  at  the  moment  of  death. 

In  New  York  and  Texas  it  has  been  held,  under  statutes 
not  different  in  any  essential  particular  from  Lord  Campbell's 
Act,  that  an  action  is  maintainable  in  case  of  instant  death : 
Brown  v.  Buffalo,  &c.,  R.  R.  Co.  (i860),  22  N.  Y.  191  ;  /«/^. 
national  &  G.  N.  R.  R.  Co.  v.  Kindred  (1882),  57  Tex.  491. 
The  contrary  contention  does  not  seem  to  have  been  consid- 
ered worthy  of  much  consideration  by  the  Court 

In  Connecticut,  Tennessee  and  Iowa  cases  have  arisen  under 
statutes  having  a  peculiar  phraseology,  and  which  raised  an 
arguable  question,  whether  an  action  was  maintainable  in  case 
of  instant  death.  Under  each  statute  the  action  was  held 
maintainable  in  such  case.  In  Connecticut,  Murphy  v.  A^.  K 
&  N.  H.  R.  R.  Co.  (1861),  30  Conn.  184,  the  statute  (Rev.  Stat 
tit  I.  §  83)  provided  that — 


for  injuries  to  the  person,  whether  the  same  do  or  do  not  icsnlt  in 
death,  shall  snnrive  to  the  executor  or 


The  peculiarity  of  this  statute  is  the  introduction  of  the 
dause,  "  whether  the  same  do  or  do  not'  result  in  death."  Giv- 
ing these  words  their  natural  import,  they  add  nothing  to  the 
meaning  of  the  enactment  They  must  have  been  inserted 
with  some  purpose,  however,  and  it  seems  probable  that  the 
purpose  was  to  give  a  right  of  action  to  the  representative  in 
cases  generally  where  an  injury  produces  death,  a  right  of 
action  being  (rightly  or  wrongly)  conceived  by  the  framers  of 
the  act  as  vesting  in  the  injured  person  in  all  cases  (whether 
the  death  is  immediate  or  otherwise),  so  as  to  be  able  to  sur- 
vive to  his  representatives. 

There  is,  therefore,  no  fiiult  to  find  with  the  construction 
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given  to  the  act  by  the  Court  In  the  opinion  in  this  case, 
however^  there  appears  to  be  the  original  of  Judge  Cooley's 
comment  on  the  Massachusetts  case  of  Kearney  v.  Boston  & 
l^orcesierR.  R.  Co.  (1851),  9  Cush.  (Mass.)  108.  The  Court 
apparently  considered  the  Massachusetts  decision  to  be  an  ob- 
stacle in  the  way  of  reaching  the  conclusion  which  they  de- 
sired to  reach,  and  remarked,  at  once  distinguishing  and  dis- 
paraging it,  that  it  turned  upon  the  peculiar  phraseology  of 
the  Massachusetts  statute,  and  that  the  construction  given  was 
rather  nice  and  technical.  The  peculiarity,  however,  is  in  the 
Connecticut,  not  in  the  Massachusetts  enactment,  and  the  con- 
struction applied  in  the  Massachusetts  case  is  a  very  plain  and 
intelligible  one. 

The  Tennessee  statute  was  the  one  previously  quoted,  when 
we  were  considering  the  question  of  the  measure  of  damages. 
The  case  o(  Nashville  &  C.  R.  R.  Co.  v.  /Vwir/  (1871),  2  Heisk. 
(Tenn.)  580,  before  cited,  held  that  it  applied  to  cases  of  in- 
stant death,  overruling  on  that  point  the  case  of  Lomsintle  & 
Nashville  R,  R. Co.  v.  Burie  ( 1 868),  6  Cold.  45.  This  statute,  too, 
manifests  an  intention  to  give  a  right  of  action  for  all  cases 
where  death  is  caused  by  a  wrongful  act,  and  criticism,  if  any, 
would  be  directed,  not  towards  the  construction  given  by  the 
court  carrying  out  that  intention,  but  towards  the  questionable 
assumption  involved  in  the  form  of  the  enactment ;  that  a 
right  of  action  always  vests  in  the  injured  person,  and  may 
therefore  survive  to  his  personal  representatives. 

In  Iowa,  the  original  enactment  said  that  ''whenever  a 
wrongful  act  produces  death,  the  perpetrator  is  civilly  liable 
for  the  injury."  In  a  revision  of  the  statutes  subsequently 
made,  these  words  were  omitted,  but  all  causes  of  action  were 
made  to  survive,  provision  was  made  as  to  the  disposition  of 
damages  recovered,  when  a  wrongful  act  produces  death,  and 
it  was  provided  that  the  civil  remedy  is  not  merged  in  the 
public  offense.  It  was  evidently  intended  to  retain  the  right 
of  action  orig^inally  given,  and  a  construction  of  the  revision, 
carrying  out  this  intent  is  to  be  approved,  however  bung- 
lingly  the  intention  was  expressed.  The  opinion  in  Conners 
V.  Burlington  C.  R.  &  N.  Ry.  Co.  (1888),  74  Iowa  383,  fol- 
lowed in  Worden  v.  Humeston  &  S.  R.  Co.  (1887),  72  Iowa 
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aoi,  sustaining  an  action  in  a  case  of  instant  death,  goes  upon 
the  ground  that  the  reasons  for  the  common  law  rule,  forbid- 
ding the  maintenance  of  an  action  for  causing  death,  were, 
that  the  civil  remedy  is  merged  in  the  felony,  that  a  right  of 
action  for  tort  to  the  person,  does  not  survive,  and  that,  both 
reasons  being  removed  by  the  statute,  the  rule  should  no 
longer  be  maintained. 

The  position  of  the  Iowa  Court  on  this  subject  is  somewhat 
like  the  position  of  those  who  seek  to  identify  a  statute  abol- 
ishing the  common  law  doctrine  of  non-survival  of  actions  for 
personal  torts,  with  an  enactment  like  Lord  Campbell's  Act, 
though  apparently  not  precisely  the  same.  If  the  reasoning 
of  the  Court  were  sound,  it  would  perhaps  aflbrd  some  sup- 
port to  the  latter  position.  But  we  cannot  commend  the  rea- 
soning or  conclusion.  The  doctrines  assigned  as  the  founda- 
tion for  the  common  law  rule,  do  not  fully  account  for  it ;  and 
at  all  events,  the  repeal  of  so  well  settled  a  rule  should  not  be 
considered  as  effected  indirectly  by  repealing  certain  doctrines 
on  which  it  is  supposed  to  rest. 

The  decision  of  the  New  Jersey  Court  in  a  recent  case  {Grosso 
V.  Delaware,  L.&  W.R.  Co,  (1888),  50  N.  J.  L.  317).  substan- 
tially supports  the  latter  idea.  Counsel  claimed  that  the  com- 
mon law  rule  depended  solely  on  the  notion  that  every  homi- 
cide was  a  felony,  which  merged  the  civil  remedy,  and  that,  as 
the  latter  doctrine  does  not  hold  in  this  country  at  the  present 
day,  the  rule  itself  should  be  discarded.  The  Court,  doubting 
whether  the  reason  alleged  was  the  real  and  only  reason  for 
the  rule,  said  that — 

**  The  rule  has  become  so  solidified,  that  whatever  its  original  reason  was,  and 
however  sach  reason  may  have  ceased  to  exist,  it  cannot  be  judicially  disregarded 
or  annulled,  but,  if  injurious,  its  fuither  modification  must  be  sought  from  legisla- 
tive action." 

The  question  as  to  the  extra-territorial  operation  of  one  of 
these  statutes  may  be  considered  to  involve  the  question, 
whether  the  right  of  action  given  is  a  new  right  of  action  or 
a  continuance  of  one  existing  at  common  law. 

In  the  leading  case  of  Whitford  v.  Panama  R,  R,  Co.,  23 
N.  Y.  465,  decided  in  1 861,  it  was  held  that  an  action  was  not 
maintainable  in  New  York,  under  the  statute  of  that  State,  for 
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a  death  caused  by  the  negligence  of  the  defendant  on  the  Isth- 
mus of  Panama,  although  the  defendant  was  a  corporation  in- 
corporated under  the  laws  of  New  York.  The  decision  is  put 
expressly  upon  the  ground  that  the  statute  gives  a  new  cause 
of  action. 

**  The  ttatiite,"  said  Dnao, }.»  ia  gmng  his  opimoB,  •*  does  not  pcoiess  to  re- 
vhre  hk  [the  dcceiKd'i]  cnse  ol  actiaB  in  fiivor  of  the  cxecolor  or  ■itmiaitfrator. 
The  ooMpenutkn  far  bodilj  injvrks  renudiis  iotact,  but  a  new  grievance  of  a  dis- 
tinct natve,  namely,  the  depriTation  suffered  hj  the  wife  and  children,  or  other 
lelativcs,  of  their  natural  support  and  protection,  arises  upon  his  death,  and  is 
bj  the  statute  the  subject  of  a  new  cause  of  action,"  etc. 


Chief  Judge  Comstock  and  Horr,  J.,  dissented,  and  the 
opinion  of  the  former  in  another  case,  to  which  we  shall  pres- 
ently refer,  is  appended  to  the  report  of  this  case,  as  showing 
the  grounds  of  his  dissent. 

A  case  arose  in  Vermont  a  few  years  subsequently,  in  1865, 
{Needham  v.  Grand  Trunk  Ry  Co.,  38  Vt  294,)  in  which  the 
catastrophe  causing  the  death  occurred  in  New  Hampshire ; 
but  the  death  occurred  in  Vermont,  and  the  decedent  was  a 
citizen  of  Vermont  In  Vermont,  it  seems,  there  were  two 
statutes :  one  abrogating  the  common  law  rule  of  non-survival 
of  actions  for  personal  torts ;  the  other,  a  substantial  reproduce 
tion  of  Lord  Campbell's  act  In  New  Hampshire  there  were 
enactments  of  neither  kind.  In  considering  the  question  of 
liability,  the  Court  inquired  first,  whether,  under  the  Vermont 
statutes,  two  actions  were  maintainable  in  case  of  death  caused 
by  negligence,  and,  secondly,  if  so,  whether  either  statute  had 
extra-territorial  operation  so  as  to  sustain  the  action  in  the 
case  before  the  Court.  The  first  question  was  answered  in  the 
aflfirmative,  but  the  second  in  the  negative,  and  the  action  con- 
sequently &iled.  In  the  case  of  Whitford  v.  Panama  R.  R.  Co, 
(1861),  23  N.  Y.  465,  the  action  was  brought  under  a  statute 
like  Lord  Campbell's  Act,  and  it  was  not  material  to  consider 
whether  a  mere  survival  act  would  have  extra-territorial  opera- 
tion. Here,  however,  it  became  material  to  pass  upon  that 
question,  as  two  descriptions  of  acts  were  before  the  Court.  The 
first  question  considered  by  the  Vermont  Court,  as  to  the 
maintenance  of  separate  actions  under  each  of  the  two  statutes, 
was  merely  preliminary ;  and,  considering  the  position  taken 
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by  the  Court  on  the  question  of  extra-territorial  operation,  was 
not  strictly  necessary  to  the  disposition  of  the  case.  It  was, 
however,  carefully  considered,  and  the  same  theory  of  Lord 
CampbeH's  Act  was  propounded  as  in  the  New  York  case,  that 
it  gives  a  new  cause  of  action.  In  the  course  of  the  opinion, 
the  Court  makes  the  following  plain  statement  of  its  position 
on  this  question : 

«  The  intent  of  the  isth,  i6th  tad  17th  scctioiis  [nbitaDtknj  like  Lord  Ganp- 
bell's  Act]  was  to  make  the  dama^  or  pecnniaiy  injitiyreaiiJting  from  such  death, 
to  the  widow  and  next  of  kin,  the  aobject  of  a  new  came  of  action  and  right  of 
recoTCfy,  wholly  distinct  from  the  oonseqaencct  of  the  wrong  to  the  injured  paitj 
and  wholly  distinct  from  his  claim  far  damages  resohing  from  sach  injoiy.  The 
pioTiaioos  of  the  last  mentioned  sectkms  IwTe  introdnced  prindplet  wholly  uiknowB 
to  the  common  law,  or  to  any  prevwos  atatnte  of  this  Stale,  namely,  that  the  Talae 
of  A  man's  life  to  hb  wife  and  next  of  kin  constitutes  a  part  of  his  estate,  to  be  ad- 
ministered by  his  perKmal  reptcsenlative,  and  that  tlie  whole  proceeds  of  the 
recovery  for  such  loss  shaU  go  to  his  widow  or  sorviTing  relattres." 

When  the  death  is  caused  in  one  State  and  the  action  is 
brought  in  another,  it  is  held,  according  to  the  preponderance 
of  authority,  that  the  action  is  maintainable,  if  both  States 
have  statutes  substantially  alike,  giving  a  right  of  action.  This 
was  held  in  Leonardo.  Columbia  5.  N.  Co.  (1881),  84  N.  Y.  48, 
[followed  in  Debevoise  v.  A^.  Y.,L.R&  W. R. R.  Co.  (1885),  98 
Id.  379],  among  others,  subsequent  to  Wkitford  v.  Panama  R. 
R.  Co.  (1861),  23  N.  Y.  465. 

[G)oley  on  Torts,  2d  ed.,  *266,  states  this  to  be  the  rale  also  in  Iowa :  Mmrrit  ▼• 
C.  R,  L^P,  R.  R.  Co.  (1885),  65  Iowa  727;  the  recovery  is  not  on  the  Iowa  stat- 
ute, but  Uiat  of  the  place  of  the  injury :  HydM  v.  fK  Si,  L.  dr*  P.  R.  R.  Co.  (1883), 
61  Id.  441. 

[And  in  Mississippi :  Chicago,  St,  L,  dr*  N.  O.  R,  R.  Co,  ▼.  Doyle  (1883),  60 
Miss.  977;  ///.  C.  R,  R.  Co.  v.  Crudup  (1885),  63  Id.  291.  As  to  the  adminis- 
trator being  the  proper  plaintiflf  uuder  the  foreign  statute,  the  principle  of  the  lart 
citation  is  not  followed  in  Missouri:  Vawter  ▼.  M.  P.  R.  R.  Co.  (1884),  84  Mo. 
679;  bat  the  statutes  were  *<  materially  different :"  Henky,  C  }.,  Si.  Joupk  F. 
dr-  Af,  I.  Co.  ▼.  Leiand  (1886),  90  Id.  177,  182. 

[And  in  Indiana:  Bufns  ▼.  Grand  Rapids  dr*  /.  R.  R.  Co.  (1887),  113  Ind. 
169. 

[And  in  Pennsylvania :  Knighi  ▼.  W.Jersey  R.  R,  Co.  (1885),  108  Fk.  2Sa 

[And  in  New  Yorli :  supra.  But  in  Leonard  ▼.  Columbia  S,  N,  Co.supra^  the 
defendant  was  a  domestic  corporation,  and  the  case  was  so  distinguished  in  Rob- 
inson V.  Oceanic  S.  N.  Co.  (1889),  112  N.  Y.  3 1 5,  which  Eakl,  J.,  said,  was  a 
case  where  the  plaintiff^s  intestate  was  a  non-resident,  bei>  g  a  citixen  of  Massa- 
chusetts, the  defendant  an  English  corporatioo,  and  the  cause  of  action,  which  was 
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dw  BCgUgent  Uniiig  by  •  eoUisioii  on  the  oeean,  tml  within  the  jnriidiction  of 
Gieat  Britain,  did  not  arise  within  the  State  of  New  Xorii;  *•  and,  therefore,  no 
Govt  wkhin  this  Stnte  has  jnrisdictioo  of  the  acdon:"  Id.  520,  321. 

These  cases  do  not  impugn  the  authority  of  the  Whitford 
case,  in  which  it  does  not  appear  what  the  law  of  New  Grenada 
was,  but,  on  the  contrary,  the  question  mooted  in  them  rather 
assumes  that  the  action  given  by  the  statutes,  is  not,  or  may 
not  be,  considered  to  be  a  survival  of  a  common  law  right  of 
action  vesting  in  the  deceased. 

In3LTCcmtcaLSc,D€AftHrisev.N.Y.,L.R&lV.R.R.  Co.{iSSs\ 
98  N.  Y.  379,  the  action  was  held  not  maintainable  where  the 
accident  occurred  in  another  State,  and  it  was  not  shown  what 
the  statute  of  that  State  was,  thus  affirming,  in  effect,  the  Whit- 
ford case. 

In  the  Supreme  Court  of  the  United  States,  the  right  to  re- 
cover in  one  State,  under  the  statutes  of  another  State,  in 
which  the  death  was  caused,  is  maintained  {Dennick  v.  R.  R.  Co. 
(1880),  103  U.  S.  11),  upon  the  broad  ground  that  the  action 
being  transitory  in  its  nature,  a  right  thereof  given  by  the  stat- 
ute of  the  State  where  the  accident  occurred  can  be  enforced 
anywhere.  In  &ct,  the  two  States  (New  York  and  New  Jer- 
sey), in  that  case,  had  similar  statutes.  The  action  was  brought 
in  New  York  under  the  New  Jersey  act. 

.The  question  as  to  the  right  of  action  under  the  statute  for 
a  death  occurring  at  sea,  has  arisen  in  a  number  of  cases,  and, 
in  a  case  decided  in  1879  {McDonald  w.  MaUory,  jj  N.  Y.  546), 
while  the  views  expressed  in  the  Whitford  case  were  fully  ap- 
proved, it  was  held  that  the  action  could  be  maintained,  where 
the  vessel  on  which  the  death  occurred  hailed  from  and  was 
registered  in  a  New  York  port ;  on  the  theory  that  such  a 
vessel  was  to  be  regarded  as  carrying  the  law  of  New  York 
with  it.  Similarly,  Tfu  E.  B.  Ware.Jr,,  U.  S.  C.  Ct,  Dist  La„ 
1883,  16  Fed.  Repr.  255,  and  17^.456.  To  the  contrary, 
Armstrong  v.  Beadle,  U.  S.  C.  Ct,  Dist  Cal.,  1879,  5  Sawyer, 
484,  Sawyer,  J.,  saying : 

**  The  statute  undoabtedly  creates  a  new  right  of  action,  and  does  not  merely 
give  a  remedy  for  a  right  already  existing." 

[After  an  exhaustive  review  of  the  subject,  the  United  States 
Supreme  Court  in   The  Harrisburg  (1886),  1 19  U.  S.  199,  213, 
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found  the  case  did  not  present  this  point,  Chief  Justice  Waitb 
saying — 

•*  Since,  bowerer,  it  is  now  established,  that,  in  the  cooits  of  the  United  States, 
no  action  at  law  can  be  maintained  for  such  a  wrong,  in  the  absence  of  a  statute 
giving  the  right,  and  it  has  not  been  shown  that  the  maritime  bw,  as  accepted  and 
received  by  maritime  nations  generally,  has  established  a  different  rale  for  the 
government  of  the  comts  of  admiraltx,  from  those  which  govern  conrts  of  law  in 
matters  of  this  kind,  we  are  forced  to  the  conclusion  that  no  such  action  will  lie  in 
the  comts  of  the  United  States  under  the  general  maritime  law.  The  rights  of 
persons  in  this  particular,  under  the  maritime  law  of  this  country,  are  not  different 
from  those  under  the  common  law,  and  as  it  is  the  dutj  of  courts  to  declare  the 
law,  not  to  make  it,  we  cannot  change  this  rule. 

*'  This  brings  us  lo  the  second  branch  of  the  question,  which  is,  whether,  with 
the  statutes  of  Massachusetts  and  Pennsylvania,  above  referred  to,  in  force  at  the 
time  of  the  collision,  a  suit  in  rem  could  be  maintained  against  the  offending  ves- 
sel, if  brought  in  time.  About  this  we  express  no  opinioug  as  we  are  entirely  sat- 
isfied that  this  suit  was  begun  too  late." 

The  question  whether  a  settlement  of  the  claim  for  damages, 
made  by  the  injured  person  in  his  lifetime,  will  bar  a  suit  under 
the  statute  after  his  death,  arose  in  this  country  as  early  as 
1857  (prior  to  the  Whitford  case),  in  the  case  of  Dibble y.  New 
York  &  Erie  R,  R.  (25  Barb.  183),  in  the  Supreme  Court  of 
New  York.  The  Court,  while  admitting  the  force  of  the  argu- 
ment upon  the  other  side,  "  especially  when  we  consider  the 
nature  of  the  injury  which  the  action  was  designed  to  com- 
pensate," held  that  the  settlement  was  a  bar,  considering  the 
cause  of  action  in  the  two  cases  to  be  the  same,  although  the 
measure  of  damages  was  different  Said  Johnson,  J.,  who  de- 
livered the  opinion—  * 

<<  The  right  of  action  which  he  [the  decedent]  might  have  enforced,  had  he 
survived  the  injury,  upon  his  death  accrues  to  his  personal  represeutaiives  for  the 
benefit  of  those  entitled  to  share  in  his  estate.  And  it  is  given  for  the  same  wrong- 
ful act  or  neglect  This  is  the  essential  foundation  of  the  action  in  either  case. 
The  wrong  to  be  redressed  is  the  same  in  both  cases,  but  the  injury  flowing  from 
the  wrung  to  be  compensated  is  different.  The  person  injured  is  compensated  fur 
the  injury  to  his  person,  the  others  for  the  injury  they  sustain  from  the  death  of  the 
injured  person.  If  the  person  injured  obtains  satisfaction  by  action,  or  by  volun. 
tary  settlement  and  payment,  before  death  ensues,  the  wrongful  act  which  caused 
the  injury  and  all  its  consequences,  past  and  future,  are  included,  and  the  whole 
canceled  together,  and  the  liability  of  the  person  inflicting  the  injury  ended.  If 
not,  the  liability  continues  after,  and  notwithstanding  the  death,  for  the  purpose  of 
compensating  the  widow  and  next  of  kin,  for  the  injury  resulting  to  them  from  the 
death  caused  by  the  wrongful  act.  This  gives  but  one  action  for  the  same  injury 
to  the  same  person.  *  *  «  *  The  object  of  the  statute,  as  I  understand  it,  was  to 
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condnve  the  CMse  of  ■ction  which  the  penoo  favored  had,  and  which  he  had  not 
eolbfced  hat  might  have  enforced,  if  death  had  not  ensned,  far  the  benefit  of  the 
widow  and  next  of  kin,  to  enable  them  to  obtain  their  damages  resulting  from  the 
same  primafy  canse  and  not  to  create  an  entirely  new  and  additional  right  of  ac- 
tion. The  plafailiirs  constnictioa  woold  give  two  actions  for  a  single  wrongful  act 
and  freqnently  a  doable  oompensaftioQ  for  the  injury  flowing  from  it,  to  the  same 
indiTidnala." 

This  case  was  appealed  to  the  Court  of  Appeals  and  that 
Court  was  equally  divided  in  opinion  regarding  it,  although  it 
was  three  times  argued  before  it.  No  disposition  seems  to 
have  been  made  of  the  case  in  the  Court  of  Appeals  (see  Little^ 
woody.  Mayor  of  New  York  (1882),  89  N.  Y.  24,  29,  per  Ra- 
PALLO,  J.,  and  Schlkhting  v.  Wintgen  (188 1),  25  Hun.  626, 629, 
per  DvKif  AN,  J.),  but  the  opinion  of  Chief  Judge  Comstock 
therein  for  affirmance,  is  printed  as  part  of  the  case  of  Whit- 
ford  V.  Panama  R.  R.  Co.,  before  referred  to  (23  N.  Y.  484), 
and  maintains  the  view  that  the  statute  is  "  remedial,  not  cre- 
ative," and  merdy  changes  the  common  law  rule  by  which 
an  action  for  injury  to  the  person  does  not  survive  and  does 
not  create  a  new  cause  of  action.  In  case  of  instantaneous 
death,  he  says  the  theory  is  that  there  is  a  moment  preceding 
death  in  which  the  cause  of  action  vests  in  the  injured  person. 
In  1 88 1  the  same  question  substantially  arose  again  in  the  Su- 
preme Court  of  New  York,  {Scltlichting  v.  Wintgen,  just  cited), 
the  only  difference  between  this  case  and  the  Dibble  case  being 
that  in  this  an  action  had  been  brought  and  a  recovery  had 
therein  by  the  injured  person  in  his  lifetime,  whereas  in  the 
Dibble  case,  as  in  the  English  case  of  Read  v.  Great  Eastern 
Ry  Co,  (1868),  L.  R.  3  Q.  B.  S5S  (before  cited,  page  387),  the 
settlement  appears  to  have  been  made  out  of  court.  It  is  al- 
ways assumed  that  there  is  no  ground  for  making  any  differ- 
ence between  the  case  of  recovery  by  suit  and  settlement  with- 
out suit,  and  probably  there  is  no  tenable  ground  of  distinc- 
tion. The  Court,  in  consideration  of  the  fact  that  the  Court 
of  Appeals  had  been  equally  divided  in  the  Dibble  case,  felt 
free  to  follow  their  own  views,  and,  adopting  the  theory  of  the 
statute  maintained  in  Whitford  v.  Panama  R,  R,  Co.,  held  that 
the  prior  recovery  was  no  bar  to  the  action.  More  recently, 
however,  in  Littlewood  v.  Mayor  of  Nrtv  York  (89  N.  Y.  24), 
decided  in  1882,  the  contrary  has  been  held  by  the  Court  of 
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Appeals  and  this  vexed  question  is  thereby  settled,  for  New 
York  at  least,  in  accordance  with  what  we  have  seen  to  be  the 
English  law  upon  the  point.  In  coming  to  this  conclusion, 
however,  the  Court  of  Appeals  repudiates  the  theory  that  the 
right  of  action  given  by  the  statute  is  a  mere  continuation  in 
his  representatives  of  the  right  of  action  which  the  deceased 
had  in  his  lifetime,  and  admits  that  it  is  a  new  right  of  action, 
taking  the  position  that,  irrespective  of  that  question,  it  was 
not  intended  that  there  should  be  a  recovery  by  the  represent- 
ative after  the  deceased  had  himself  recovered  damages  in  his 
lifetime.  The  opinion  reviews  the  English  cases  subsequent  to 
Read  V.  Great  Eastern  Ry^  considered  herein,  and  finds  noth- 
ing in  them  inconsistent  with  that  case. 

In  Kentucky,  where,  as  we  have  seen,  there  are  two  statutes, 
one  providing  generally  for  the  survival  of  rights  of  action  for 
injury  to  the  person,  and  the  other  similar  to  Lord  Campbell's 
Act,  but  limiting  the  remedy  in  a  certain  class  of  cases  to  in- 
stances of  willful  negligence,  it  is  held  that  the  pendency  of  a 
suit  brought  by  the  administratrix  under  the  former  statute  to 
recover  damages  for  the  suffering  of  the  intestate  prior  to  his 
death,  is  a  bar  to  a  subsequent  action  under  the  latter  statute: 
Conner's  Adnix  v.  Paul{  1 876),  1 2  Bush.  (Ky.)  1 44.  This  hold- 
ing had  been  foreshadowed  in  the  case  of  Hansford's  Adnix 
V.  Payne  (previously  cited),  decided  the  year  before,  in  which  it 
was  objected  to  allowing  a  recovery  under  the  survival  statute, 
where  the  plaintiff  failed  to  make  out  a  case  under  the  other 
statute,  that  such  a  ruling  would  enable  parties  to  sue  and  re- 
cover under  both  statutes ;  but  the  Court  replied  that  that  re- 
sult would  not  follow,  but  that  a  recovery  under  either  statute 
would  bar  a  subsequent  action  under  the  other.  Said  the  Court 
in  the  Conner  case  : 

"  The  acts  causing  the  death  of  the  party,  from  either  tlie  willful  or  ordinary 
neglgence  of  the  party  charged,  constitute  but  one  cause  of  action,  whether  the 
measure  of  recovery  sought  is  for  the  suflferin;;  of  the  intestate  during  his  life,  or 
for  the  willful  negligence  causing  his  death.  Different  degrees  of  negligence  can- 
not be  established  from  the  same  acts  of  the  party  charged,  so  as  to  create  differ- 
ent causes  of  action  in  favor  of  the  party  injured,  or  the  injuries  resulting  fiom 
such  negligence  so  severed  as  to  create  distinct  causes  of  action  by  the  same  per- 
son. The  statute  has  only  enlarged  the  remedy  and  given  to  parties  a  cause  of 
action  unknown  to  the  common  law.    The  party  entitled  to  bring  the  action,  either 
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•t  fi?-Mi»«"  law  or  mder  the  ftatute,  mnst  nuke  hit  election ;  and  while  the  right 
of  recorery  ander  onr  statute  for  willful  negligence  may  increase  the  measure  of 
ieciOfefy»  such  an  actioQ  is  a  bar  to  a  cause  of  action  that  surriTed  at  common  law 
opon  the  same  facts.  The  acts  constituting  the  wrong  being  inseparable,  a  recov- 
cty  bj  tht  administrator  for  the  mental  and  bodily  suffering  of  the  intestate  is  a 
bar  to  any  proceeding  under  the  statute,  either  by  the  penooal  representative  or 
the  next  of  kin." 

The  opinion  in  a  recent  Illinois  case  enforces  the  view  that 
the  right  of  action  given  by  the  statute,  giving  damages  for  the 
benefit  of  the  relatives,  is  a  continuance  of  the  common  law 
right  of  action  belonging  to  the  decedent,  and  that  two  recov- 
eries cannot  be  had:  HoUon  v.  Daly,  Adtrix  (1883),  106  111. 

**  The  cause  of  action  is  plainly  the  wrongful  act,  neglect  or  default  causing 
death,  and  not  merely  the  death  itself.  Damages  are  recoyerable,  not  for  the  kill- 
ing, but,  as  was  observed  by  Comstock,  J.,  in  Dibble  ▼.  N,  Y,  ^r*  Erie  R.  R,  Co., 
as  quoted  by  him  in  his  dissent  in  Wkitfords.  Panama  R,  R.  Co.,  23  N.  Y.  486, 
'  notwithstanding,  or  in  spite  of^  the  death  which  ensues.  The  statute  recognizes 
but  one  cause  of  suit  and  that  is  the  wrong  done  irrespective  of  its  consequences.' 
«  a  a  A  right  of  action  which  at  common  law  would  have  terminated  at  the 
death,  is  continued  for  the  benefit  of  the  wife,  husband,  etc.,  and  its  scope  en- 
larged to  embrace  the  injury  resulting  from  the  death.  *  •  •  •  It  is  not  to  be  pre- 
sumed it  was  intended  that  there  should  be  two  causes  of  action  in  distinct  and 
different  rights  by  the  same  party  plaintiff  for  the  same  wrongful  act,  neglect  or 
defauk."    (per  Scholfield,  J.,  pp.  137, 140). 

The  question  arising  for  decision  in  this  case,  was  as  to  the 
right  of  the  administratrix  of  the  plaindfTin  an  action  for  per- 
sonal injuries,  to  be  substituted  as  platntifT,  after  the  death  of 
her  intestate,  pending  the  action,  from  the  effect  of  the  injuries 
which  were  the  subject  of  the  action,  and  to  maintain  the  ac- 
tion for  the  damages  suflered  by  the  intestate,  the  original 
plaintifT,  up  to  the  time  of  his  death.  With  the  effect  and  ap- 
parently the  intention  of  preventing  a  double  recovery,  the 
Court  held  that  a  recovery  could  not  be  had  by  the  adminis- 
tratrix (she  having  been  substituted  as  plaintiff),  upon  the 
basis  referred  to,  notwithstanding  the  fact  that  there  was,  in 
addition  to  an  act  like  Lord  Campbell's  Act,  a  statute  making 
actions  for  injury  to  the  person  survive.  The  Court  reached 
this  result  by  holding  that  the  statute  last  named  should  be 
confined  in  its  operations,  although  unqualified  in  its  terms,  to 
cases  where  the  former  act  did  not  apply ;  that  is,  to  cases  where 
the  death  resulted  not  from  the  injury  complained  of,  but  from 
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some  other  cause.  The  lower  Court  had  overruled  a  motion 
to  dismiss,  made  after  the  substitution  of  the  administratrix  as 
plaintiflT.  Tliis  ruling,  the  Supreme  Court  held,  could  not  be 
impugned,  as  it  did  not  then  appear  of  record  what  the  cause 
of  plaintiiTs  death  was ;  but,  it  being  shown  by  the  evidence 
on  the  trial,  that  the  cause  of  the  death  was  in  &ct  the  injuries 
complained  of,  the  Supreme  Court  held  that  the  administratrix 
was  in  the  same  position  which  she  would  have  occupied  had 
she  begun  the  suit  originally  under  the  act  giving  damages  for 
causing  death ;  and  that,  therefore,  instructions  allowing  the 
jury  to  give  a  verdict  upon  the  basis  of  the  damages  sustained 
by  the  intestate  up  to  the  time  of  his  death,  were,  although  ex- 
cluding the  death  itself  as  an  element  of  damages,  erroneous. 
This  case  well  illustrates  the  violence  which  is  done  to  the  lan- 
guage of  enactments,  and  the  inconsistencies  in  which  the 
courts  become  involved  in  the  effort  to  limit  the  plaintifTs 
remedy  to  a  single  action.  With  two  laws  on  the  statute-book, 
either  of  which  might  be  supposed  to  supply  any  deficiencies 
of  the  other,  one  providing  as  plainly  and  unqualifiedly  as  lan- 
guage can,  that  rights  of  action  for  injury  to  the  person  shall 
survive,  it  would  be  thought  that  a  recovery  could  be  had,  after 
the  death  of  an  injured  person,  of  the  same  damages  which 
he  could  have  recovered  in  his  lifetime.  Yet,  in  an  action 
originally  begun  by  the  injured  person  in  his  lifetime,  such  re- 
covery is  denied ;  and  the  administratrix  is  remitted,  as  her 
sole  remedy,  to  another  suit,  in  which  the  rule  of  damages  will 
exclude  the  damages  suffered  by  the  intestate  himself.  In  one 
breath,  the  Court  asserts  that  the  act  merely  continues  the 
common  law  right  of  action  which  the  deceased  had,  and  in 
the  next  actually  reverses  the  judgment  below  because  the  ac- 
tion begun  by  the  decedent  in  his  lifetime  was  allowed  to  be 
revived  and  continued  as  begun,  after  his  death. 

In  Kansas,  as  in  Illinois,  it  has  been  held  that  the  survival 
act  does  not  apply  to  cases  where  the  death  results  from  the 
wrongful  act  complained  of:  McCarthy  v.  R.  R.  Co.  (1877), 
18  Kan.  46,  but  recently  Judge  Brewer,  sitting  as  United 
States  Circuit  Judge  for  Kansas,  has  doubted  the  correctness 
of  the  decision  of  the  Kansas  Supreme  Court :  Hulbert  v.  To- 
/r>&^(i888),  34  Fed.  Repr.  5 10,  although  he  himself  was  a  mem* 
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ber  of  the  latter  Court,  when  the  decision  was  made,  and  con- 
curred in  the  judgment.  He  now  declares  himself  in  favor  of 
the  opposite  view,  although  bound  to  yield  to  the  authority  of 
the  decision  of  the  State  Court  Referring  to  the  two  sections 
of  the  Code,  §  420,  providing  for  the  survival  of  actions  for 
personal  injuries,  and  §  422,  for  the  recovery  of  damages  for 
causing  death,  he  says : 

"  The  meftsore  of  damages  and  the  basis  of  recovcrj  under  the  two  sections  are 
entirely  distinct  Section  422  gives  a  new  right  of  action—one  not  existing  be- 
fore ;  an  action  which  is  not  founded  on  survivorship ;  an  action  which  takes  no 
account  of  the  wrong  done  to  the  decedent,  but  one  which  gives  to  the  widow,  or 
next  of  kin,  damages  which  have  been  sustained  by  reason  of  the  wrongful  taking 
away  of  the  life  of  the  deceased." 

In  accord  with  the  opinion  of  Judge  Brewer,  and  opposed 
to  the  holding  of  the  Illinois  and  Kansas  Supreme  Courts,  is 
a  recent  decision  in  Mississippi :  Vicksburg  &  M.  R.  Co,  v.  Phil- 
lips (1887),  64  Miss.  693,  in  which,  under  a  similar  condition 
of  the  statute  law  as  exists  in  Illinois  and  Kansas,  an  adminis- 
tratrix, not  being  one  of  the  relatives  entitled  to  recover 
damages  for  a  death,  was  held  entitled  to  sue  under  the  sur- 
vival act,  in  a  case  where  the  decedent  had  died  from  the  in- 
jury complained  of,  Campbell,  J.,  said : 

''  Section  1 5 10  provides  for  an  action  to  recover  for  the  death  of  a  person,  and 
it  is  entirely  distinct  from  and  independent  of  an  action  by  the  persona]  represent- 
ative. They  may  co-exist  but  have  no  connection.  *  *  *  It  is  manifest  that  the 
death  of  Jo  Brantley  [the  intestate],  did  not  destroy  the  right  of  action ;  for  had 
he  commenced  an  action,  it  would  have  survived." 

The  qualification  impliedly  annexed  to  the  survival  act,  by 
the  decisions  of  the  Illinois  and  Kansas  Courts,  recalls  the  de- 
cisions of  the  Maine  Court :  {State  v.  Maine  Central  /?.  R,  Co, 
(1872),  60  Me.  490;  State  v.  Grand  Trunk  Ry  Co.  (1873),  61 
Id.  1 14),  restricting  the  operation  of  the  other  act  (the  one 
giving  damages  for  causing  death),  by  supposing  it  to  refer 
only  to  cases  of  instantaneous  death ;  that  is,  where  there  would 
be  no  room  for  the  operation  of  the  survival  act.  The  Maine 
decisions  accomplish  the  result  aimed  at,  viz.,  preventing  a 
double  recovery,  even  more  effectually  than  those  of  Illinois 
and  Kansas,  as  they  not  only  render  two  actions  after  death 
impossible,  but  limit  the  opportunity  for  any  action  after  death 
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for  the  benefit  of  the  relatives,  to  cases  where  there  was  no 
opportunity  for  an  action  before  death. 

A  Massachusetts  decision  (Comm.  v.  MeiropolUan  R.  R.  Co. 
(1871),  107  Mass.  236),  also  stands  opposed  to  the  Maine  de- 
cisions. The  Massachusetts  case  seems  to  have  been  rightly 
decided ;  the  others  appear  to  take  an  unwarrantable  liberty 
with  the  text  of  the  law. 

The  position  that  an  action  is  maintainable  under  each  stat- 
ute separately,  was  maintained  with  great  force  of  reasoning 
in  the  Vermont  case  of  Needham  v.  Grand  Trunk  Ry  Co. 
(iS^5)>  3^  Vt.  294,  where  the  question  was  considered  inci- 
dentally. Among  other  things,  it  was  pointed  out  in  the 
opinion  in  that  case  that  one  result  of  holding  an  action  under 
the  act,  modeled  after  Lord  Campbell's  Act,  to  bar  an  action 
under  the  survival  act,  would  be  to  deprive  creditors  of  a  dece- 
dent, who  survived  an  injury  for  some  time,  and  finally,  per- 
haps after  being  impoverished  by  a  long  sickness,  died  from 
the  effects  of  it,  of  a  fund  which  would  otherwise  be  applicable 
to  the  payment  of  their  claims ;  as  the  damages  recovered 
under  the  former  act  would  go  to  the  widow  and  next  of  kin, 
free  from  the  claims  of  creditors.  This  objection  is  a  grave 
one  and  b  very  suggestive.  The  difficulty  lies  in  the  fact  that 
the  fund  recoverable  under  one  act  (supposing  that  there  are 
two  acts,  as  we  have  seen  to  be  the  case  in  not  a  few  States), 
has  not  the  same  destination  as  that  recoverable  under  the 
other,  the  one  belonging  to  the  family  free  from  the  claims  of 
creditors  (this  is  almost  invariably  provided  in  acts  like  Lord 
Campbell's  Act),  and  the  other  belonging  to  the  estate  gener- 
ally, and  being  therefore  subject  to  the  claims  of  creditors  in 
the  first  instance.  If  only  one  action  or  one  settlement  is  al- 
lowable, then  the  executor,  or  administrator  (in  case  he  alone 
is  authorized  to  sue),  has  the  power  to  prefer  one  class  to  an- 
other ;  and,  if  others  than  the  executor  or  administrator  are 
authorized  to  sue  (as  is  sometimes  done),  mere  priority  of  ac- 
tion on  the  part  of  the  representatives  of  the  one  class,  will 
operate  to  deprive  the  other  class  of  a  just  claim.  In  the  Ken- 
tucky case  of  Conner's  Adnix,  v.  /4i«/(i876),  12  Bush.  (Ky,) 
144,  for  example,  the  course  taken  by  the  administratrix  in 
suing  under  the  survival  act  for  damages  for  the  suffering,  etc.. 
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of  deceased,  prior  to  the  time  of  his  death,  might  have  re- 
sulted, and  perhaps  did  result,  under  the  decision  of  the  Court, 
in  depriving  the  relatives  of  the  compensation  to  which,  under 
the  statute,  they  were  entitled,  and  which,  it  would  seem,  they 
could  not  justly  be  deprived  of  by  any  arbitrary  act  of  the  ad- 
ministratrix ;  and,  on  the  other  hand,  if  the  administratrix  had 
sued  under  the  other  act,  the  creditors  (supposing  the  estate 
to  be  insolvent),  would  have  been  deprived  of  assets  to  which 
they  were  justly  entitled.  The  Court,  in  the  Needham  case, 
said,  with  good  reason,  that 

'*  The  principle,  that  a  wrong  resulting  in  death,  aflTordi,  under  these  statutes, 
two  distinct  causes  of  suit,  obviates  many  difficulties  that  would  arise  under  a  dif- 
ferent rule." 

It  should  be  mentioned  that  in  Massachusetts  the  Supreme 
Court,  in  holding  the  act  of  1 88 1,  giving  a  remedy  by  civil 
action  against  carriers  and  towns  for  negligently  causing  loss 
of  life,  to  be  prospective  only,  and  not  to  apply  to  past  cases, 
said  that  the  act  gave  a  new  remedy,  additional  to  the  remedy 
by  indictment :  Kfl/ey  v.  Boston  &  Maine  R.R.  Co.  (1883),  135 
Mass.  448. 

The  Court  had  previously,  and  before  the  passage  of  the  act 
of  1 88 1,  avoided  expressing  an  opinion  as  to  what  effect  a  re- 
covery by  the  party  injured,  or  his  representatives,  would  have 
upon  the  prosecution  of  an  indictment  under  their  statute : 
Comm.  V.  Metropolitan  R.R.C0.  (1878),  107  Mass.  236, 237,  per 
Colt,  J. 

In  Pennsylvania  there  is  a  statute  which  expressly  makes 
the  right  of  action  conditional  upon  no  action  having  been 
brought  by  the  injured  person  in  his  lifetime:  Act  15  April, 
185 1,  §  19,  P.  L.  674. 

It  has  been  held  in  Barley  v.  Chicago  &  A.  R,R.  Co.  (1865), 
U.  S.  C.  Ct,  N.  Dist  111.,  4  Biss.  430,  that  a  recovery  by  a 
father  for  the  loss  of  the  services  of  his  minor  son,  by  reason 
of  an  injury  to  the  latter  which  resulted  in  his  death,  was  no 
bar  to  an  action  by  the  &ther,  as  administrator,  to  recover, 
under  the  statute,  for  the  son's  death.  This  holding  is  correct, 
under  any  theory  of  the  statute,  as  the  Other's  claim  for  loss 
of  services  of  the  son  is  entirely  independent  of  and  co-exists 
with  the  son*s  personal  claim  for  damages,  and  two  distinct 
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actions  are  maintainable  in  tbe  son's  lifetime.  In  Iowa,  how- 
ever, a  curious  condition  of  the  statute  law  produced  a  curious 
result.  In  addition  to  a  general  act,  imposing  liability  for 
wrongfully  causing  death,  there  was  an  act  providing  that  the 
fiither,  or  mother,  might  sue  for  loss  of  services  resulting  from 
an  injury  to,  or  the  death  of,  a  minor  child ;  and,  in  that  state 
of  the  law,  it  was  held  that  a  father,  suing  as  administrator 
under  the  former  act,  to  recover  for  causing  the  death  of  his 
minor  son,  could  only  recover  for  the  value  of  his  son*s  life 
after  majority,  as  the  latter  act  covered  the  time  previous  to 
his  majority :  Walters  v.  Chicago,  R.  I.  &  P.  R.  Co,  (1873).  36 
Iowa  458. 

To  summarize  the  decisions  upon  the  question  of  the  right 
to  maintain  two  actions  for  an  injury  causing  death  (exclusive 
of  a  husband's,  or  father's,  action  for  loss  of  service  by  reason 
of  injury  to  wife,  or  child),  the  cases  stand  thus :  A  recovery 
by  an  injured  person  in  his  lifetime  will  bar  an  action  by  his 
representatives  after  his  death,  according  to  the  decisions  in 
England  and  New  York,  where  alone  the  question  has  arisen. 
The  maintenance  of  separate  actions  after  the  death,  for  the 
benefit  of  the  estate,  and  of  the  family  respectively,  under  the 
two  species  of  statutes,  viz.,  the  survival  act  and  Lord  Camp- 
bell's Act,  is  avoided  in  certain  States,  viz.,  Maine,  Illinois  and 
Kansas,  by  so  construing  the  two  statutes  that  they  can  not 
both  apply  to  the  same  case,  a  restrictive  construction  being 
given  to  what  takes  the  place  of  Lord  Campbell's  Act  in  Maine, 
and  a  restrictive  construction  being  given  to  the  survival  act 
in  Illinois  and  Kansas.  The  same  result  is  reached  in  Ken- 
tucky, by  holding  an  action  under  either  of  the  two  statutes  to 
preclude  the  maintenance  of  an  action  under  the  other.  The 
restrictive  construction  of  the  one  statute,  adopted  in  Maine,  is, 
however,  rejected  in  Massachusetts ;  and  the  restrictive  con- 
struction of  the  other  statute,  adopted  in  Illinois  and  Kansas, 
is  rejected  in  Mississippi  and  condemned  upon  principle  by  the 
United  States  Circuit  Judge  for  Kansas.  The  Vermont  Court 
stands  committed  to  the  view  that  separate  actions  are  main- 
tainable under  each  of  the  two  statutes. 

Charles  R.  Darung. 

(To  be  cominacd.) 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Michigan. 

BABBITT  V.  BUMPUS. 

In  tlie  abience  of  « tpedal  contract,  an  attorney  b  not  tn  insnrer  of  the  resiih 
of  the  litigatioo  which  he  undertakes.  He  u  bound  only  to  ordinary  skill,  care, 
intelligence  and  diligence,  and  good  faith.  An  eiror  for  which  he  will  be  liable 
most  be  so  gross  as  to  render  wholly  improbable  any  disagreement  among  good 
lawyers  as  to  the  manner  of  the  performance  of  the  service  in  the  particular 
instance. 

In  an  action  for  hb  fees  the  attorney  b  a  competent  witness  as  to  the  value  of 
hb  services  and  may  show  his  knowledge  and  experience.  He  may  likewise  tes- 
tify as  to  the  charges  of  other  attorneys  for  like  services. 

Evidence  that  the  attorneys  on  the  other  side  charged  less  than  the  plaintiff  and 
tibat  their  services  were  of  as  great  or  greater  value,  b  irrelevant 

Where,  after  a  settlement  procured  by  the  attorney,  a  second  suit  b  brought 
against  the  client  through  no  fault  of  the  attorney,  evidence  as  to  the  damage  sus- 
tained by  the  client  by  the  bringing  of  the  second  suit,  is  inadmissible. 

In  hb  charge  to  the  jury,  the  trial  judge  said :  **  An  attorney  b  obliged  to  do 
the  very  best  he  can.  In  thb  case  it  has  been  done.  *  *  *  I  don*t  think  that  yon 
are  warranted  by  the  testimony  in  saying  that  B  (the  attorney)  was  in  any  way 
negligent"    IfeU^  error. 

Error  to  the  Circuit  Court  of  Wayne  County. 

S.  W,  Burroughs  for  appellant. 

Conely^  Maybury  &  Lucking  for  appellee. 

Sherwood,  C.  J.,  delivered  the  opinion  of  the  Court,  January 
1 8, 1889 :  This  action  is  brought  by  plaintiff  to  recover  of  the 
defendant  the  value  of  services  rendered  for  her  as  attorney  and 
counselor-at-Iaw  in  the  prosecution  of  a  suit  in  the  Circuit 
Court  for  the  County  of  Washtenaw,  in  chancery,  wherein 
Isaac  N.  Bumpus  was  complainant  and  Myron  M.  Bumpus  was 
defendant — ^a  partition  case — for  the  division  of  eighty  acres 
of  land.  The  plaintiff  appeared  in  the  case  for  defendant  and 
disclaimed,  Myron  having,  before  the  suit  was  commenced, 
quit-claimed  his  interest  in  the  land  to  defendant,  and  nothing 
further  seems  to  have  been  done  in  the  case.  Also,  for  ser- 
vices in  a  suit  in  the  Wayne  Circuit  Court,  in  chancery,  wherein 
the  defendant  and  Samuel  R.  Bumpus  were  complainants,  and 
Isaac  N.  Bumpus  was  defendant,  for  the  purpose  of  obtaining 
title  to  certain  lands  held  by  Isaac,  who  was  a  son  of  Mrs. 

Bumpus.    The  complainant's  bill  was  dismissed  on  the  hear- 
VoL.  XXXVII.— 34 
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ing,  and  complainant  aq)pealed  to  this  Court  and  the  decree  was 
affirmed,  plaintiflT  being  their  solicitor  therein.  See  $9  Mich 
95.  Also,  for  retainer  and  services  in  a  suit  in  the  Circuit 
Court  for  the  County  of  Washtenaw,  in  chancery,  wherein 
Isaac  N.  Bumpus  was  complainant,  and  Mrs.  Bumpus  and  her 
husband  were  defendants.  This  suit  was  to  obtain  specific  per- 
formance of  a  contract  The  defendants  were  beaten  on  the 
hearing,  and  a  decree  of  ^8,000  was  rendered  against  Mrs. 
Bumpus.  From  this  decree  she  appealed  to  this  Court,  and 
the  decree  was  reversed,  and  the  complainant's  bill  was  dis- 
missed. See  S3  Mich.  346.  Also,  for  services  in  a  partition 
case,  in  chancery,  in  the  Washtenaw  circuit,  wherein  Isaac  N. 
Bumpus  was  complainant,  against  Mrs.  Bumpus  ^nd  others'. 
This  case  was  subsequently  settled.  Also,  for  retainer  and  ser- 
vices in  the  case  of  the  People  against  Myron  M.  Bumpus,  in- 
formed against  for  the  crime  of  murder.  It  is  for  retainer  and 
services  and  disbursements  in  these  cases  that  the  plaintiff 
makes  his  claim  again.st  the  defendant,  amounting,  as  he  pre- 
sents his  bill,  to  the  sum  of  ^2,165.25,  and  upon  which  he  cre- 
dits the  defendant  with  the  payment  of  ^1,484.75,  and  brings 
his  suit  for  the  balance,  being  ^680.50. 

Defendant  pleaded  the  general  issue,  and  gave  notice  that 
she  would  show  on  the  trial,  set-off,  under  the  common  counts, 
to  the  amount  of  f  1,63 5.75  ;  and  further,  that  such  services,  if 
rendered  for  the  defendant,  were  so  rendered  under  an  agree- 
ment that  the  plaintiff  was  to  have  a  retainer  in  each  case, 
when  defendant  was  a  party,  of  {25,  and  the  further  sum  of 
$2$  per  day  for  each  day  that  the  plaintiff  was  actually  en- 
gaged in  Court  upon  the  trial  and  hearing  of  said  cases,  and 
that  the  retainers  were  to  be  full  pay  for  all  other  services,  and 
that  she  has  fully  performed  her  said  agreement  with  the  plain- 
tiff; that  the  plaintiff  failed  and  neglected  to  perform  his  agrees 
ment  with  her,  but  negligently  did  her  business,  failed  to  take 
and  perfect  appeals  when  he  should  have  done  so,  and  mis- 
managed her  said  business,  and  so  improperly  advised  her  in 
relation  thereto  as  to  unnecessarily  cause  her  to  pay  and  lay 
out  large  sums  of  money,  which  she  should  recoup  against  the 
plaintiff.  Upon  the  trial  of  the  case  the  plaintiff  recovered  a 
verdict  for  f  500.    The  defendant  brings  error,  basing  the  same 
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upon  the  rulings  of  the  Court  upon  receiving  the  testimony 
(all  of  which  appears  in  the  record),  as  well  as  upon  the  charge 
and  refusals  to  charge. 

The  plaintiflTwas  sworn  in  his  own  behalf  as  to  the  value  of 
his  services,  and  the  first  and  second  errors  assigned  are  aimed 
at  this  testimony.  He  was  a  competent  witness,  under  our 
statute,  for  that  purpose,  and  like  all  other  witnesses  upon  that 
subject,  was  entitled  to  show  his  own  experience  and  knowl- 
edge, and  give  his  judgment  as  to  the  value  of  his  services, 
and  upon  his  own  theory  of  the  case,  which  was  to  the  effect 
that  there  was  no  special  agreement  as  to  the  amount  he  was 
to  have  for  his  work,  but  that,  when  he  was  inquired  of  by  his 
dient,  or  by  those  who  were  authorized  by  her  to  engage  his 
services,  as  to  what  he  charged,  he  told  them  his  retainer  was 
$2$,  and  for  services  such  sums  as  are  stated  in  his  bill,  audit 
was  entirely  competent  for  him  to  testify  as  to  his  knowledge 
of  the  charges  of  other  attorneys  for  like  services  in  similar 
cases.  He  thereby  only  gave  evidence  of  his  own  qualifica- 
tions to  speak  of  the  value  of  his  own  services  charged  for, 
and  this  is  always  proper.  And  the  same  may  be  said  of  the 
witness  Robinson's  testimony,  referred  to  in  the  eighth  assign* 
ment  of  error,  relating  to  the  same  subject  No  error  was 
committed  in  any  of  these  rulings. 

Thirteen  assignments  of  error  relate  to  the  exclusion  of  tes- 
timony on  the  part  of  the  defendant,  showing  that  less  was 
charged  by  the  attorneys  for  the  other  side,  in  the  same  causes 
when  the  plaintiff  was  engaged  for  her,  than  was  charged  by 
the  plaintiff,  and  that  the  services  of  the  former  were  quite  as 
important,  and  of  as  much,  or  even  greater,  value  than  were 
those  of  the  plaintiff.  The  circuit  judge  did  right  in  rejecting 
this  testimony.  The  defendant's  counsel  might  not  have  charged 
what  their  services  were  worth,  or  even  performed  them  gra- 
tuitously, as  is  often  the  c^e  where  parties  are  unable  to  pay. 

The  Court  allowed  the  plaintiff,  in  describing  the  services  he 
performed  for  the  defendant,  to  say  that,  "  I  had  consultations 
with  Mary  Ann  Bumpus,  Samuel  R.  Bumpus,  Myron  Bumpus, 
and  a  great  number  of  witnesses."  Defendant  moved  to  strike 
this  testimony  out,  because  such  service  was  not  specifically 
stated  in  the  declaration  or  bill  of  items.    This  was  not  done. 
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There  was  no  error  in  this  ruling.  The  testimony  descriptive 
of  the  character  of  the  services  charged  for  was  admissible 
under  the  pleadings.  It  was  also  competent  to  ask  the  plain- 
tiff) when  on  the  stand,  what  was  the  amount  involved  in  the 
five  suits,  or  in  any  one  or  more  of  them ;  also  the  total  amount 
charged  for  his  services  in  either  or  all  of  them.  The  amount 
involved  in  the  issue  has  very  much  to  do  with  the  value  of  the 
services  rendered^  and  the  responsibility  assumed  by  the  attor- 
ney. The  Court  stated  the  law  correctly  in  his  rulings  upon 
these  several  subjects.  The  total  amount  charged  was  certainly 
competent,  as  the  reasonableness  of  this  was  one  of  the  ques- 
tions to  be  passed  upon  by  the  jury,  if  they  did  not  find  a  con- 
tract relating  thereto,  as  claimed  by  either  of  the  parties. 

Six  exceptions  were  taken  by  defendant's  counsel  to  remarks 
made  by  the  circuit  judge  which  she  deemed  prejudicial  to  her 
case,  and  which  it  is  claimed  ought  not  to  have  been  made. 
We  have  examined  what  was  said  on  these  several  occasions 
by  the  circuit  judge,  as  it  appears  in  the  record,  and  we  do  not 
think  either  of  these  exceptions  should  be  sustained.  A  lawyer 
is  not  an  insurer  of  the  result  in  a  case  in  which  he  is  employed, 
unless  he  makes  a  special  contract  to  that  effect,  and  for  that 
purpose.  Neither  is  there  any  implied  contract  when  he  is 
employed  in  a  case,  or  any  matter  of  legal  business,  that  he 
will  bring  to  bear  learning,  skill,  or  ability  beyond  that  of  the 
average  of  his  profession.  Nor  can  more  than  ordinary  care 
and  diligence  be  required  of  him,  without  a  special  contract 
made,  requiring  it  Any  other  rule  would  subject  his  rights 
to  be  controlled  by  the  vagaries  and  imaginations  of  witnesses 
and  jurors,  and  not  infrequently  to  the  errors  committed  by 
courts.  This  the  law  never  has  done ;  and  the  fiict  that  the 
best  lawyers  in  the  country  find  themselves  mistaken  as  to 
what  the  law  is,  and  are  constanUy  differing  as  to  the  applica- 
tion of  the  law  to  a  given  state  of  fiicts,  and  even  the  ablest 
jurists  find  themselves  frequentiy  differing  as  to  both,  shows 
both  the  fallacy  and  danger  of  any  other  doctrine ;  and  espe- 
cially is  this  so  as  to  questions  of  practice,  the  construction  of 
statutes,  and  particularly  those  arising  under  our  criminal  and 
probate  laws.  Frequently  we  find  the  decisions  of  courts  of 
last  resort  in  the  different  States  direcUy  opposed  to  each  other 
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Upon  the  same  questions,  and  resting  upon  the  same  state  of 
fiu:ts.  These  all  admonish  courts  and  jurors  that  great  care 
and  consideration  should  be  given  to  questions  involving  the 
proper  service  to  be  rendered  by  attorneys  when  they  have 
acted  in  good  fiuth,  and  with  a  bit  degree  of  intelligence,  in  the 
discharge  of  their  duties,  when  employed  under  the  usual  im- 
plied contract  Under  such  circumstances,  the  errors  which 
may  be  made  by  them  must  be  very  gross  before  the  attorney 
can  be  held  responsible.  They  should  be  such  as  to  render 
wholly  improbable  a  disagreement  among  good  lawyers  as  to 
the  character  of  the  services  required  to  be  performed,  and  as 
to  the  manner  of  its  performance  under  all  the  circumstances 
in  the  given  case,  before  such  responsibility  attaches.  We  find 
no  error  under  either  or  any  of  these  exceptions,  committed  in 
the  rulings  of  the  circuit  judge  upon  this  subject. 

The  next  group  of  exceptions,  numbering  four,  relates  to  the 
testimony  given  by  witness  Crone.  They  mostly  concerned  the 
value  of  Babbitt's  services  and  the  manner  in  which  he  conduct- 
ed the  defendant's  business,  and  certain  transactions  and  tele- 
grams between  counsel.  We  have  examined  them  all  in  the 
record,  and  find  no  fault  in  the  judge's  rulings  concerning  them. 

The  next  four  assignments  presented  by  defendant,  and  argued, 
are :  First.  Referring  to  one  of  defendant's  suits  which  was  dis- 
continued, defendant's  counsel  asked  witness  Myron  Bumpus, 
"  Did  I  advise  you  [meaning  Mr.  Burroughs]  to  discontinue 
it?"  Second,  "  Why  did  your  mother,  through  you,  [Myron] 
take  Mr.  Babbitt's  advice,  rather  than  mine  ?"  (meaning  Mr. 
Burroughs.)  T/u'rJ.  "Well,  about  how  much  will  it  cost  you 
to  go  on  with  that  case?"  Fourth.  "  Was  it  not  because  Mr. 
Babbitt  was  your  attorney  of  record,  and  because  he  had  con- 
trol of  the  case  as  such  ?"  These  questions  were  all  put  to  the 
witness,  Myron  Bumpus,  who,  it  was  claimed,  acted  for  his 
mother,  the  defendant,  and  were  all  irrelevant  under  the  view 
we  take  of  the  case,  and  the  Court  committed  no  error  in  ex- 
cluding the  answers. 

It  appears,  when  the  settlement  of  one  of  the  suits  occurred, 
Myron,  who  acted  fbr  his  mother,  requested  Mr.  Babbitt  to  so 
make  it  that  it  would  be  final  as  to  all  matters  between  her  and 
Isaac  Bumpus,  the  plaintiff!     This  Isaac's  counsel  would  not 
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consent  to,  and  the  settlement  was  made  without  it,  and  Isaac 
brought  suit  again  against  the  defendant,  and  about  three 
months  thereafter  discontinued  it  This  second  suit  was 
brought  in  the  Wayne  circuit,  and  counsel  for  defendant  asked 
Myron,  when  on  the  stand,  "  What  was  the  damage  you  sus- 
tained by  the  bringing  of  the  Wayne  county  suit  after  the  set- 
tlement ?"  The  witness  was  not  allowed  to  answer,  and,  we 
think,  properly  so.  It  did  not  appear  that  it  was  by  Babbitt's 
fault  that  the  defendant  was  subjected  to  the  claimed  expense. 
This  was  defendant's  thirty-fourth  assignment  of  error. 

We  see  nothing  in  defendant's  tenth,  thirty-second,  or  thirty- 
third  assignments  of  error  needing  further  notice.  None  of 
them  can  be  sustained. 

At  the  close  of  the  trial  the  defendant's  counsel  asked  the 
Court  to  instruct  the  jury  as  follows : 

**  (5)  That  Myroo  Bumpus,  without  conflict,  vpptut  to  have  had  the  maiiage- 
mcot  of  defendant's  businesi  in  a]l  the  litigation  referred  to  in  this  case,  for  which 
the  plaintiiT seeks  to  recover;  and  that  the  bargain,  either  under  plaintifi's  or  de- 
fendant's veruon,  was  made  bj  and  between  plaintiff  and  Myron ;  and  that,  if  the 
jury  believe  from  Myron's  testimony  that  some  time  after  plaintiff  came  to  Detroit 
in  the  interest  of  Myron  in  the  murder  case,  and  that  this  was  after  all  the  services 
were  performed  by  plaintiff,  and  that  Myron  called  at  the  office  of  Mr.  Babbitt,  and 
there  requested  the  plaintiff  to  show  his  books  and  make  a  settlement,  and  that 
plaintiff  refused  so  to  dc^  claiming  that  it  was  unnecessary,  as  he  (plaintiff)  had 
looked  his  books  over  and  found  that  he  was  indebted  to  defendant,  having  received 
enough  moneys  to  pay  him  for  his  services,  then  and  in  such  case  the  plaintiff  can- 
not recover,  and  the  verdict  of  the  jury  must  be  for  defendant." 

**  (7)  Plaintiff  has  introduced  testimony  tending  to  show  the  value  of  his  services, 
and,  if  he  relies  upon  value,  rather  than  upon  his  express  contract  as  alleged,  he 
must  stand  by  the  actual  value  of  his  services,  and  must  accept,  under  the  law,  such 
amounts  as  those  services  were  reasona})ly  worth ;  and  if,  from  all  the  testimony  in 
this  case,  the  jury  believe  the  amounts  which  he  has  received,  and  of  which  he  ac- 
knowledges credits,  were  sufficient  in  amount  to  compensate  him  for  his  services, 
then  and  in  such  case  he  cannot  recover,  and  the  verdict  of  the  jury  must  be  for  the 
defendant" 

We  think  these  requests  state  the  law  applicable  to  the  &cts 
in  this  case  in  terse  and  succinct  language,  and  we  can  see  no 
reason  why  they  should  not  have  been  given ;  and  their  sub- 
stance was  really  not  given  in  the  general  charge,  or,  if  it  was,  it 
was  in  a  manner  that  might  be  easily  misunderstood  by  the  jury. 

A  party  has  the  right  to  have  the  law  of  his  case  go  to  the 
jury  in  its  plainest,  simplest  form ;  and  if  it  is  properly  em- 
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bodied  in  a  request  in  that  form,  prepared  by  counsel,  and  fur- 
nished to  the  Court,  it  ought  to  be  thus  given,  and  the  request 
should  not  be  ignored  by  the  0>urt  We  have  had  occasion 
to  allude  to  this  subject  before,  and  when  the  Court  declines 
to  give  such  requests,  it  must  ^pear  that  the  substance  of  them 
has  been  as  well  given  by  the  Court  in  its  own  language,  or 
the  omission  will  be  error. 

The  defendant  requested  the  Court  to  submit  five  special 
questions,  in  writing,  to  the  jury,  for  their  special  findings,  as 
follows : 


^(i)  WhukwMthcTidiieofidttiitiff^iicrficct?" 

<*  (a)  Hai  not  defendant  peid  and  caused  to  have  been  paid  to  p1ainttflr,safficient 
of  money  and  prodoce  to  oompensate  him  in  loU  far  his  senrices  and 
?•• 

•'  (3)  Has  not  defendant  paid  and  caused  to  have  been  paid  to  plaintiff  the  fel' 
lowing  amonnfa,  to  wit:  #1484.85 ;  credited  produce  admitted,  ^546;  note  of 
Angnit  15, 18S3,  amwmting  to  #150;  total,  #1.680.31  ?" 

*  (4)  At  the  time  plaintiff  was  discharged,  in  April  or  May,  1883,  did  not  plam- 
lUr  admit  lo  Mynm  that  he  had  looked  the  matter  all  over,  and  that  he  was  in 
dcfendaaes  debt  at  the  tiase  ?" 

^  (5)  Was  not  the  bargain  between  plaintiff  and  defendant,  that  plaintiff  was  to 
have  had  #25  far  eadi  retainer,  and  #25  far  hb  services  each  day  actually  engaged 
in  the  coots,  and  expenses,  far  his  services  ?" 

^7%eC^mrt.    I  wOl  decline  to  do  that,  Mr.  BuTOughs.' 


tt 


The  first,  second,  and  third  of  these  special  requests  should 
have  been  subniitted  to  the  jury.  They  ask  for  the  finding  of 
questions  of  &ct,  and  it  was  the  privilege  of  the  defendant  to 
have  them  found  specially. 

We  think  when  the  Court  said,  in  speaking  of  the  duty  of 
the  plaintiff  while  in  the  service  of  the  defendant  as  her  attor- 
ney, **  Now,  an  attorney  is  obliged  to  do  the  very  best  he  can. 
In  this  case  here,  it  has  been  done.  ♦  ♦  ♦  I  don't  think  you 
are  warranted,  by  the  testimony,  in  saying  that  Mr.  Babbitt 
was  in  any  way  negligent,"  he  went  too  far.  While  these 
statements  may  not  have  prejudiced  the  rights  of  the  defendant 
before  the  jury,  it  is  not  our  privilege  to  say  they  did  not. 
They  might  have  done  so,  and  such  certainly  was  their  ten- 
dency.    We  think  it  was  error. 

For  the  errors  mentioned,  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

The  other  Justices  concurred 
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Aa  ittoracj  is  liable  to  his  dicnt  for 


,10 

the  perlbniiattoe  of  hb  protenioiMl  da- 
tici&  Pmmimgtm  ▼.  Yeii  (1850),  II 
Ark.  212 ;  £vam  t.  IVairmu  (1835), 
2  Por.  (Ala.)  205 ;  Mamtrwu  t.  Jef- 
freys (1825),  2  C.  &  P.  1 13 ;  WUsm  v. 
Rmst  (1841),  20  Me.  421 ;  Weimur  t. 
Siaane  (1854),  U.  S.  D.  O.,  Dist.  Ohio, 
6  McLeao  259 ;  Ex  parti  Gikintm 
(1835),  U.  S.  C.  Ct,  Dist  Columbia,  4 
Granch  C  C.  Rep.  503 ;  Cox  t.  Smliwam 
( 1 849),  7  Ga.  144;  (/Bmrrr.  Aiexamder 
(1867),  37  Id.  195 ;  IMmet  ▼.  PeeJt 
(1849),  I  R-  !•  M^i  f^^MT  T.  PAtM- 
mrr  (1830),  4  Pet.  (29  U.  S.),  172; 
Hytm  T.  m/som  (l8$5),  U.  S.  C  CL 
Dist.  Ark.,  Hemp.  698;  Bawmam  t. 
TaJltmam  (1864),  27  How.  Pr.  (N.  Y.) 
212 ;  Catnbert  v.  Hart  (1872),  44  Cal. 
542;  GaUaker  t.  Thompson  (1833), 
Wright,  Chan.  (Ohio)  466;  Stevens^. 
If^i/lrr  (1870), 55  111.  I$I;  Wattm'f. 
Muir/kead  {1S6S),  57  Pa.  161. 

Cross  Negligence  Defined, 

The  want  of  ordinary  skill  and  care 
and  reasonable  diligence,  is,  in  the  case 
of  an  attorney,  gross  negligence ;  Pen-' 
nington'W.  YeU(l%yi\  II  Ark.  212. 

Hence,  where  a  client  has  suffered 
damage  through  the  gross  negligence, 
or  gross  ignorance,  of  his  attorney,  he 
has  a  right  of  action  against  him  for  the 
damages  sustained:  Napping  v.  Quin 
(1834),  12  Wend.  (N.  Y.)  517;  Estate 
of  A,  B,  (1866),  I  Tuck.  (N.  Y.)  247; 
Hatch  T.  Fogerty{^\%^\)^  ID  Abb.  Prac. 
N.  S.  (N.  Y.)  147 :  Eggle^ony, Board- 
man  (1877),  37  l^ic^  I4>  Morrill 'n, 
Graham  (1864),  27  Tex.  646;  Sevier 
T.  HoUiday  (1840),  2  Ark.  $12;  Pal- 
mer y,  Ashley  (1840),  3  Id.  75;  Wil- 
son T.  ^fai(l84i),  20  Me.  421 ;  Evans 
T.  Watrous\l%ll)y  2  Per.  (Ala.)  205; 
(y Barry.  Alexander  (1867),  37  Ga. 
195;  Cttverly  ▼.  McOwen  (1878),  I23 
Mass.  574;  Cleason  ▼.  Clark  (i82S),9 
Cow.   (N.  Y.)   57;    Wilson  v.   Coffin 


(I«4«),  a  Cash.  (Ma«.)  316; 
V.  HalUek  (1859),  13  Cal.  J03;  Nukii 
T.  Lmwson  (1846),  I  Ga.  275;  Cox  ▼. 
SstUivan  (1849),  7  Id.  144;  Habnes^, 
Peek  (1849),  I  R.  I.  242 ;  Snydam  ▼. 
Fame  (1840),  U.  S.  C  Ct  Dirt.  Indi, 
2  McLean  99;  Morrill  t.  Graham 
(1864),  27  Tex.  646;  Reitty  ▼.  Cava- 
naugh  (1868),  29  Ind.  43$;  Mardis^, 
Shachleford(l^\^K\aL^y,  Waiher 
T.  Seott  (i%^2t)f  13  Ark.  644;  Stevens 
T.  Walher  (l%^o),  55  HI.  151;,  Chase 
▼.  Heemey  (1873),  70  Id.  268. 

In  Godefroy  t.  Dalton  (1830),  6 
Bing.  467;  4  Moo.  &  P.  l49,TliCDALy 
C  J.,  explained  the  rale  of  an  nttoraey's 
liability  with  much  clearness:  ''It 
would  be  extremely  dilficalt  to  define 
the  exact  limit  by  which  the  skill  and 
diligence  which  an  attorney  undertakes 
to  furaish  in  the  conduct  of  a  case,  is 
bounded ;  or  to  trace  precisely  the  di- 
▼iding  line  between  that  reasonable 
skill  and  diligence  which  appears  lo 
satisfy  his  nndeitaking,  and  that 
sugligentia^  or  lata  eulpa^ 
umitt  of  the  cases,  for  which  he  b  un- 
doubtedly responsible.  The  cases,  how- 
ever, appear  to  establish,  in  general,  that 
an  attorney  is  liable  for  the  consequen- 
ces of  ignorance  or  non-obserranoe  of 
the  rules  of  practice ;  for  want  of  care 
in  the  preparation  of  the  cause  for  trial, 
or  of  attendance  thereon,  with  his  wit- 
nesses ;  and  for  the  mismanagement  of 
so  much  of  the  conduct  of  a  cause  as 
is  usually  and  ordinarily  allotted  to  his 
department  of  the  profession.  But,  on 
the  other  hand,  he  is  not  answerable  lor 
error  in  judgment,  uix>n  poinU  of  new 
occurrence,  or  of  nice  and  doubtful  con- 
struction, or  of  such  as  are  usually  en- 
trusted to  men  in  the  higher  branch  of 
the  profession  of  the  law." 

And  in  an  American  ca.«e  (Bawmass 
V.  Tallman  (1864),  27  How.  Pr.  (N. 
Y.)  274,  it  is  said :  **  There  is  no  im- 
plied agreement  in  the  relation  of  coun- 
sel and  client,  or  in  the  employment  of 


BABBITT  V.  BUM  PUS. 


537 


te  larncr  bj  the  latter,  thet  the  fomer 
will  puffaatee  the  mccess  of  bis  pro- 
eeedings  is  a  snit,  or  the  soundneM  of 
his  opinioiis,  or  that  they  will  bf  nlti- 
nately  sustained  hj  a  court  of  last 
lesort.  *  *  *  He  onlj  undertakes  to 
avoid  errors  which  no  member  of  his 
profession,  of  ordinary  prudence,  dili- 
gence  and  skill,  would  commit  *  *  * 
It  is  not  enough  that  doubts  may  be 
raised  of  the  soundness  of  his  opinions 
or  correctness  of  his  course,  unle»  they 
are  accompanied  by  the  absence  of  all 
reasonable  doubts  of  the  propriety  of  an 
opposite  conse  or  opinion  in  the  mind 
of  erery  member  of  hb  profession  of 
ordmary  skill,  sagacity,  and  prudence, 
cansed  by  a  decisiveness  of  reason  and 
authority  in  its  favor." 

Cotmsei  and  Aitomtyt, 

In  England,  while  attorneys  are  re- 
ipoosible  to  their  clients  for  negligence, 
counsel  and  barristers  are  not  In  the 
United  States  this  distinction  does  not 
exist:  Story  em  Agency ^  \  24,  note. 
The  negligence  of  the  client  does  not 
affect  the  liability  of  the  attorney:  Cox 
T.  Suiiivan  (1S49),  7  Ga.  144. 

Mistakes  ef  Law. 

An  attorney  is  not  liable  for  a  mis 
take  in  a  point  of  law  which  is  in  doubt 
or  for  a  wrong  construction  of  a  doubt 
fill  statute :  Morrilt'v.  Graham  (1864) 
27  Tex.  646 ;  Crash fe  v.  Murphy  ( 1 858) 
8  Ir.  C.  L.  301 ;  Elkington  v.  Holland 
(184a),  9  M.  &  W.  659;  Bulmer  v. 
Cilman  (1842),  4  M.  &  G.  108.  He 
cannot  be  charged  with  negligence, 
where  he  accepts  as  a  correct  exposi- 
tion of  the  law,  a  solemn  decision  of 
the  Supreme  Court  of  the  State :  Marsh 
V.  lVkitemore(l%^A),  21  Wall.  (88U.  S.) 
178;  Hayings  v.  Halleck  (1859),  13 
Cal.  203.  An  error  of  judgment  upon 
a  doubtful  question  of  the  construction 
of  a  statute  is  not  evidence  of  a  want  of 
skill  or  of  negligence  :  CaverUy  v.  Mc- 


Owen  (1878),  123  Mass.  574;  Bulmer 
▼.  Citwtan,  supra. 

Where  a  father,  whose  minor  son  had 
received  injuries  through  the  negligence 
of  a  third  party,  employs  counsel  to  sue 
him  for  damages,  no  legal  obligation  is, 
in  the  absence  of  an  express  under- 
standing, imposed  on  such  counsel,  to 
bring  suit  in  the  name  of  the  father,  a» 
well  as  in  that  of  the  son :  Youngman 
V.  Miller  (1881),  98  Pa.  196. 

Conveyancing. 

In  examining  titles  to  real  estate  and 
making  abstracts,  one  impliedly  under- 
takes that  he  possesses  the  requisite 
knowledge  and  skill,  and  will  use  due 
and  ordinary  care  in  the  performance  of 
the  duty;  an'd  for  a  failure  in  either 
of  these  respects,  resulting  in  damages, 
the  party  injured  is  entitled  to  recover : 
Chase  v.  Heaney  (1873),  70  111.  268; 
Rankin  v.  5'<r^<i^r(l877),4  Mo.  App. 
108.  He  cannot  set  up,  in  defence  to 
an  action  for  damages  for  his  negli- 
gence in  overlooking  a  lien,  that  such 
lien  was  erroneous  or  of  doubtful  val- 
idity: Oilman  v.  Hovey  (1858),  26 
Mo.  280. 

An  attorney  emplojred  to  record  a 
mortgage,  but  who  neglects  to  do  so 
until  after  other  subsequent  incum- 
brances have  been  recorded,  is  liable 
immediately  to  the  mortgagee  for  all  the 
damages  which  are  likely  to  be  sustained 
by  his  default :  Miller  v.  IViUon  ( 1 854), 
24  Pa.  114.  But  where  a  person, 
having  title  papers  to  land  placed  in 
his  hands  as  agent  and  attorney,  with 
autlionty  to  effect  a  sale  of  the  land,  en- 
trusted the  papers  to  a  third  person  for 
examination  and  with  a  view  of  making 
a  sale  to  him,  and  the  party  so  entrusted 
with  the  papers,'  being  charged  with 
some  crime,  absconded  and  took  the 
pai)ers  with  him,  it  was  held  that  this 
act  of  the  agent,  which  resulted  in  a 
loss  of  the  papers,  was  not  negligence 
on  his  part,  so  as  to  impose  any  liability 
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oo  him  thcrelbr:    Siambtrry  t.  M^tri 

(1870),  56  III  472. 

An  altorney,  who  is  also  a  notary 
public,  is  liable  for  neglect  in  not  re- 
cording a  mortgage  which  he  had 
drawn  for  his  client  and  agreed  to  de- 
liver to  the  recording  officer :  SMi  v. 
HarrisoH  (1880),  73  Ind.  1 7. 

An  attorney,  employed  to  draw  a 
building  contract,  is  not  liable  for  not 
filing  the  contract  so  as  to  prevent  liens 
from  attaching:  FtnailU  v.  Catu/ert 
(1882),  44  N.  J.  L.  286.  A  convey- 
ancer is  not  liable  for  passing  a  title 
with  an  incumbrance,  when,  in  his 
opinion,  the  incumbrance  was  not  le- 
gally a  lien,  though  it  turns  out  other- 
wise. \ik  IVatsoH^,  Muirkead  (l%6&)t 
57  Pa.  161,  the  Court  say :  *•  The  bus- 
iness of  a  conveyancer  is  one  of  great 
importance  and  responsibility.  It  re- 
quires an  acquaintance  with  the  gen- 
era] principles  of  the  law  of  real  prop- 
erly and  a  large  amount  of  practical 
knowledge,  which  can  only  be  derived 
from  experience.  In  England,  it  has 
been  pursued  by  lawyers  of  the  greatest 
eminence.  As  our  titles  become  more 
complex,  with  the  increase  of  wealth, 
and  t:<e  de>ires  which  always  accom- 
pany it,  to  continue  it  in  our  name  and 
family  as  long  as  the  law  will  permit, 
it  will  become  more  and  more  neces- 
sary that  gentlemen  prepared  by  a 
Course  of  liberal  education  and  previ- 
ous study,  should  devote  themselves  to 
it.  There  have  been,  and  still  are,  such 
among  us.  The  rule  of  liability  for 
errors  of  judgment,  as  applied  to  them, 
ought  to  be  the  same  as  in  the  case  of 
gentlemen  in  the  practice  of  law  or 
medicine.  It  is  not  a  mere  art,  but  a 
science.  '  lliat  part  of  the  profes- 
sion,' said  Lord  Mansfield,  'which 
is  carried  on  by  attorneys,  is  liberal  and 
reputable,  as  well  as  useful  to  the  pub- 
lic, wlten  they  conduct  themselves  with 
honor  and  integrity ;  and  they  ought  to 
be  protected,  when  they  act  to  the  best 


of  their  akUl  and  knowledgti  But 
every  man  is  liable  to  error;  and  I 
should  be  very  sorry  that  it  shoold  be 
takeq  for  granted  Chat  an  attorney  is 
answerable  for  every  error  or  mktake. 
*  *  *  *  A  counsel  may  mistake,  as 
well  as  an  attorney.  Yet,  no  one  will 
say  that  a  counsel,  who  has  been  mis- 
taken, shall  be  charged.  *  *  *  Not 
only  counsel,  but  judges,  may  differ,  or 
doubt,  or  take  time  to  consider.  There- 
fore an  attorney  ought  not  to  be  liable 
in  case  of  a  reasonable  doabt :  Piit  t. 
YaJiUm  (1767),  4  Burr.  206a'  The 
rule  declared  by  Lord  Maiisfislo  has 
been  followed  in  all  the  sahseqvcnt 
cases.  *  No  attorney,'  said  C  J.  Ab- 
bott, *  is  bound  to  know  all  the  law. 
God  forbid  that  it  shoold  be  imagined 
that  an  attorney,  or  a  counsel,  or  even 
a  judge,  is  bound  to  know  all  the  law ; 
or  that  an  attorney  is  to  lose  his  foir 
recompense,  on  account  of  an  error, 
being  such  an  error  as  a  cautious  man 
might  fall  into :'  AUntri^u  v.  Jtjfitjt 

(1825),  2  C.  &  P.  113." 

Ignorance  of  Practice, 

[Hence,  where  an  attorney  prodnoed 
the  prothonotary*s  book  in  evidence,  in- 
stead of  the  record  of  a  judgment,  and 
his  case  was  therefore  nonsuited,  the 
attorney  was  not  liable,  because  negli- 
gence had  been  the  gist  of  the  action, 
and  the  judgment  was  only  alleged  as 
the  consequence  of  that  negligence: 
Godefrcy  v.  Dalton  (1830),  6  Bing.  46a 

But  an  attorney  is  liable  for  mistakes 
of  well-known  principles  and  rules  of 
law:  Goodman  v.  Walker  {\%%i\  yi 
Ala.  482;  Morrill  v.  Graham  (1864), 
27  Tex.  646 ;  as  that  a  note  is  not  due 
until  the  expiration  of  the  three  days  of 
grace,  and  cannot  be  sued  on  before 
that:  Nttpping  v.  Quinn  (1834),  12 
Wend.  (N.  Y.)  517.  In  Goodman  v. 
Walker,  Stone,  J.,  said :  *«  I  lay  down 
the  rule,  then,  for  the  determination  of 
this  case  as  follows :  If  the  law  govern- 
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ing  the  bringing  of  this  suit  was  well 
and  dcnrly  defined,  both  in  the  text 
books  and  in  our  decisions,  and  if  the 
rale  had  existed  and  been  published 
long  enough  to  justify  the  belief  that  it 
was  known  to  the  profe»ion,  then  a 
disregard  of  such  rule  bj  an  attorney-at- 
law  renders  htm  accountable  for  the 
losses  caused  by  such  negligence  or 
want  of  skill ;  negligence,  if,  knowing 
the  rule,  he  disregarded  it;  want  of 
skill,  if  he  was  ignorant  of  the  rule." 
So  the  disregard  of  a  plain  statutory  pro- 
▼ision  is  negligence  for  which  the  attor- 
ney is  liable:  Cavtrly  s.Mc Owen  ( 1 878), 
123  Mass.  575 ;  EstaiiofA.  B,  (1866), 
I  Tuck.  (N.  Y.)  247. 

Assent  of  Clieni  to  Ignorance  of  At- 
torney. 

[Where  an  attorney  for  a  defendant 
paid  the  amount  of  the  judgment  against 
his  client,  to  the  clerk  of  the  Court, 
with  the  assent  of  his  client,  who  also 
knew  that  the  judgment  creditor  had 
not  been  paid  by  the  clerk ;  and  such 
payment  did  not  operate  as  a  satisfac- 
tion of  the  judgment;  and  the  clerk, 
after  nine  or  ten  months*  further  incum- 
bency in  his  office,  died  insolvent :  the 
Court  held  that  the  attorney  was  acting 
merely  as  agent,  and  not  as  a  profes- 
sional man,  and  there  being  entire  good 
faith,  there  could  not  be  any  recovery 
against  such  agent  **•  Especially  should 
this  be  so,  where,  as  here,  the  principal 
is  guilty  of  negligence  after  having  been 
directly  put  upon  inquiry.  When  the 
i^jpellee  was  informed,  as  he  was  at 
least  twice,  that  the  judgment  creditor 
had  not  received  the  money,  he  ought 
to  have  taken  some  steps  to  see  that  it 
reached  her:"  Elliott,  C.  J.,  p.  230. 

[Otherwise  the  attorney  would  have 
been  liable ;  for  the  same  judge  said : 
**  It  is  the  duty  of  a  lawyer  to  know 
whether  public  matters,  such  as  the  du- 
ties of  the  officers  connected  with  the 
court  in  which  he  practices,  are  regu- 


lated by  the  statute.  A  lawyer  who 
does  not  know  whether  the  duties  of 
the  clerk  of  the  court,  in  which  his  pro- 
fessional duties  are  performed,  are,  or 
are  not,  defined  by  statute,  cannot  be 
deemed  to  possess  competent  skill.  It 
is  a  lawyer's  duty  to  know  the  element- 
ary rales  of  law  upon  familiar  matters 
of  practke,  as  well  as  the  settled  rules 
governing  matters  which  spring  out  of 
the  ordinary  transactions  of  every-day 
life,  and  which  are  of  frequent  applica- 
tion. A  rudimental  knowledge  of  the 
law  would  have  acquainted  the  appel- 
lants' intestate  with  the  elementary  rale, 
that  pajrment  must  be  made  to  the  cred- 
itor, or  to  some  one  duly  authorized  to 
act  for  him.  A  rale  so  long  settled, 
and  so  familiar,  ought  to  be  known  to 
all  who  assume  the  character  of  law- 
yers. A  knowledge  of  the  statutes 
would  have  shown  the  intestate  that 
there  was,  in  them,  no  provision  chang- 
ing the  familiar  and  long  establbhed 
rale.  It  must  be  held  that  if  the  intes- 
tate was  the  appellee's  attorney  when  he 
paid  the  money  to  Edsall  [the  court 
clerk],  and  paid  it  as  his  attoraey,  a 
right  of  action  accraed  to  the  appellee 
[the  client  and  judgment  debtor],  be- 
cause competent  skill  was  either  not 
possessed,  or  .was  not  exereised :"  Id. 
227-8. 

Drawing  Papers  and  Pleadings. 

The  attorney  is  liable  for  mistakes 
negligently  made  in  drawing  papers  and 
pleadings :  Keilly  v.  Cavanaugh  (1 868), 
29  Ind.  435  ;  Oldham  v.  Sparks  (1866), 
28  Tex.  425  ;  Fitch  v.  Scvtt  (1839),  3 
How.  (Miss.)  314;  Watson  v.  Af air- 
head (x868),  57  Pa.  161 ;  as  for  suing 
for  twelve  dollars  instead  of  twelve 
Hundred:  Vamum  v.  Martin  (1834), 
15  Pick.  (Mass.)  440.  But  he  cannot 
be  held  liable  for  his  mistake  in  mis- 
describing  land  on  which  he  was  em- 
ployed to  enforce  his  client's  lien,  if, 
notwithstanding,  it  does  not  appear  that 
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Us  client  has  wwrsinfii  danuige :  Jty'w. 
Moriom  (l886),  35  Minn.  184. 

Proututiatt  of  Suit, 

It  b  negUgence  in  an  •ttomey  to 
bring  «n  action  too  soon :  Htppmg  ▼. 
Quin  (1834).  12  Wend.  (N.  Y.)  517. 
or  to  neglect  to  bring  it  until  too  late  to 
recover:  Smedet  ▼.  Eimend^ {^\ttiS\^ 
3  Johns.  (N.  Y.)  185 ;  Oldhttm  ▼. 
Sparki  (1866),  28  Tex.  425 ;  Stevtm 
▼.  f»Wi/r(l870),  55  111.  151. 

Also,  to  bring  suit  in  the  wrong 
county :  Kemp  ▼.  Buri  (1833),  4  B.  & 
Ad.  424;  or,  in  a  coozt  which  has  not 
jurisdiction  of  the  suit :  Wiiiuuiu  ▼. 
Gikks  (1836),  5  Ad.  &  E.  208;  or,  to 
improperly  dismiss  a  suit:  WalpoU  ▼. 
CariUU  (1869),  32  Ind.  415 ;  Coope- 
woods.  Baidwim  (1852),  25  Miss.  129; 
or,  to  neglect  to  prosecute  a  motion  for 
a  new  trial  whereby  it  b  not  finally 
awarded  to  hb  client :  Drais  ▼.  Hogmn 
(1S75),  50  Cal.  121. 

It  b  the  duty  of  the  attorney,  em- 
ployed to  collect  a  debt,  to  sue  out  all 
the  necessary  process  to  enforce  the 
daim,  and  for  a  failure  to  do  so,  he  b 
liable  to  the  client :  Crooker  ▼.  Huick" 
imom  (1824),  2  D.  Chip.  (Vt)  117; 
McmHiams  ▼.  //opkifu  (1834),  4 
Rawle(Pa.)382;  Fiii^ A  y,  Scoii  (iS$g)^ 
3  How.  (Miss.)  314 ;  IVright  ▼.  Ltgon 
(1824),  Harp.  Eq.(S.C.)i37;  Smaihoood 
▼.  Norton  (1841), 20  Me.  83;  Coxy,  Sul- 
livam  (1849),  7  Ga.  144. 

In  Pennington  v.  Yell  (1850),  II 
Aiic.  212,  a  leading  case  on  the  liability 
of  the  attorney,  the  Court  say :  **  As 
authority  and  duty,  in  the  relation  of 
client  and  attorney,  are  correlative  terms, 
in  the  same  sense  that  right  and  obliga- 
tion are  so,  in  a  general  sense,  it  results 
from  the  law,  as  it  now  stands,  that, 
when  an  attorney  undertakes  the  col- 
lection  of  a  debt,  it  becomes  hb  duty  to 
sue  out  all  process,  both  mesne  and 
final,  necessary  to  effect  that  object; 
•ad  consequently  that  he  must  not  only 


me  oul  the  fint  proccit  01  cxecutioBy 
bat  all  snch  that  may  become  ncceiiary. 
Thb  undoubtedly  b  the  true  general 
dodriiie  on  thb  subject,  qualified,  how- 
ever, as  will  be  presently  seen*  by  a 
pervading  principle  that  lairiy  grows  out 
of  the  peculiar  character  of  the  attor- 
ney's functions.  But  although  it  b  hb 
duty  thus  to  punue  hb  client's  cause 
through  all  its  ftages,  he  b  not  imperi- 
ously bound  to  institute  new  collateral 
suits,  without  special  instructions  to  do 
so— as  actions  against  the  sheriff,  or 
derky  for  the  failure  of  their  duty  in  the 
iwnance  or  service  of  process.  He 
should  pursue  bail,  however,  and  those 
who  nay  have  become  bound  with  the 
defendant,  either  before  or  after  judg- 
ment, in  the  progress  of  the  suit  Nor 
b  he  bound  to  attend  in  person  to  the 
levy  of  an  execution,  cr  to  search  out 
for  property,  out  of  which  to  make  the 
debt ;  thb  b  the  businen  of  the  sheriff 
Nor  b  he  liable  for  any  of  the  short- 
comings of  that  officer.  But,  in  refer- 
ence to  all  these  professional  duties,  the 
courts  have  recognized  a  principle  to 
which  we  have  already  alluded,  that 
does  not,  by  any  means,  move  the  line 
between  reasonable  diligence  and 
erassa  negligentia^  and  thus  in  fret 
place  the  attorney  further  from  re- 
sponsibility to  hb  client ;  but  so  far  as 
its  operation  b  in  any  sort  to  hb  protec- 
tion, it  b  so  only  by  its  influence  upon 
the  determination  of  the  question  of  fret, 
whether  or  not  the  act,  or  omission,  com- 
plained of,  did  really  amount  to  that 
de«*ree  of  crassitude  for  which  the  law 
holds  him  liable.  The  principle  is,  that 
the  attorney  will  always  be  justified  in 
ceasing  to  proceed  with  hb  client's 
cause  (unless  specially  instructed  to  go 
on)  whenever  he  shall  be  bona  fide  in- 
fluenced to  this  course  by  a  prudent 
regard  for  the  interest  of  hb  client: 
Crooker  v.  Hutchinson  (1824),  2  D. 
Chip.  (Vt.)  117;  2  Greenl.  £v.,  {  14$. 
Thb   principle  would  seem  to  grow 
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directly  out  of  the  peculur  character 
of  the  Ibnctioos  of  an  attotney-at-Uw, 
and  to  be  foanded  on  sound  public 
policy.  For,  in  the  nature  of  things, 
these  dnties  cannot  in  general  be  per- 
formed in  a  manner  to  subserre  the 
true  interest  of  the  client,  if  limited  to 
that  strict  line  of  routine  conduct  which 
is  chalked  out  by  the  law  as  the  path- 
way for  ordinaiy  agents,  and  it  is  there- 
fore inevitable  that,  in  the  discharge  of 
these  duties,  they  must  be  intrusted  with 
a  large  and  liberal  share  of  discretion.*' 

So,  an  attorney  is  liable  for  a  failure 
to  seasonably  sue  out  a  scire  facias 
where  the  execution  has  been  returned 
nen  est  inventus  :  Dearborn  t.  Dear- 
bom  (1818),  15  Mass.  316;  for  not  de- 
livering an  execution  to  the  officer 
within  thirty  days  after  judgment,  if  an 
attachment  is  lost  thereby :  Phillips  v. 
Bridge  (1814),  1 1  Id.  242. 

Where  an  attorney  employed  to  prose- 
cute a  suit  for  the  recovery  of  valuable 
land,  when  a  jury  had  returned  a  verdict 
in  his  favor,  took  the  same,  and  by  his 
negligence  and  unskillfulness  altered  the 
verdict  so  as  to  include  only  a  worthless 
piece  of  the  property  sought  to  be  recov- 
ered, and,  at  his  request,  the  jury 
accepted  the  same  as  their  verdict,  to 
the  plaintifTs  damage,  it  was  held  that 
he  was  liable:  Skilleny.  IVallace  (1S71), 
36  Ind.  319.  Where  an  attorney  was 
employed  to  conduct  a  case  in  the  dis- 
trict court,  and  a  judgment  was  ren- 
dered against  his  client,  and  he  was 
entitled  to  a  new  trial,  and  obtained  one, 
but  conducted  the  proceedings,  in  ob- 
taining the  new  trial,  so  carelessly  and 
negligently  that  the  order  granting  the 
same  was  reversed  in  the  Supreme 
Court,  it  was  held  that  he  was  liable  to 
the  client  for  the  loss  sustained  thereby, 
and  his  liability  was  not  destroyed  by 
the  fact  that  his  client  employed  other 
counsel  in  the  Supreme  Court :  Drais 
▼.  Jfcgan  (1875),  50  (^-  >2I.  But  he 
is  not  liable  for  the  loss  of  papers  stolen 


from  him,  without  negligence  on  his 
part:  //i/lr.  Barney  (1848),  18  N.  H. 
607. 

He  is  not  guilty  of  negligence  in  for- 
bearing to  bring  a  suit,  where  the  parties 
had  agreed  to  leave  one  of  the  matters 
in  dispute  to  arbitration,  the  decision  of 
which  would  render  an  action  unneces- 
sary: Hogg  V.  Martin  (1835),  Riley 
(S.  C.)  156;  nor  in  failing  to  pursue 
the  extraordinary  remedy  of  attach- 
ment, the  owner  of  the  claim  having 
neither  made  affidavit  nor  given  bond : 
Foulks  V.  Falls  (1883),  91  Ind.  315; 
nor  for  omitting  to  defend  a  suit,  if  not 
instructed  in  the  defence:  Benton  v. 
Craig  (1830),  2  Mo.  198;  nor  is  he 
liable  for  a  failure  to  file  a  note,  which 
he  has  received  for  collection  by  suit,  as 
a  claim  against  the  estate  of  the  maker, 
upon  the  death  and  declaration  of  the 
insolvency  of  the  estate  of  the  latter, 
when  said  facts  occurred  after  he  re- 
ceived the  note  and  without  his  knowl- 
edge: Stubbs  V.  Beene  (1 861),  37  Ala. 
627.  Where  an  attorney  is  directed  to 
collect  a  note  containing  no  waiver  of 
the  appraisement  laws,  and  obtains  a 
judgment  with  such  waiver,  the  client 
cannot  complain,  although  the  debtor's 
property  sold  for  much  less  than  its 
value,  and  the  whole  amount  of  the 
judgment  was  not  realized :  Nickless  v. 
Pearson  (1882),  8 1  Ind.  427.  Where 
a  demand  against  persons  known  to  be 
insolvent,  was  left  with  an  attorney,  with 
instructions  to  do  the  best  he  could  with 
it,  and  he  received  the  notes  of  third 
persons  for  the  debt,  but,  in  consequence 
of  the  fraud  of  the  debtors,  such  notes 
were  not  collected,  it  was  held  that  he 
was  not  responsible  fo.  the  loss :  Wright 
V.  Ligon  (1824),  I  Harp.  £q.  (S.  C) 

137. 

Giving  Advice, 

An  attorney  is  liable  where  he  gives 
to  the  client  plainly  erroneous  advice, 
from  which  the  client,  by  following,  is 
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damaged :    Cihm  v.  Alhert  (1838),  7 
(N.Y.)  278. 


Nfgii fence  a  Questiam  of  Fact. 

Whether  the  conduct  of  an  attorney 
fai  a  particnlar  case,  is  or  is  not  gross 
negligence,  is  a  question  to  be  deter- 
mined in  each  case  by  the  jury,  on  the 
evidence:  Walkers,  Goodman  (1852% 
21  Ala. 647;  Pennington^.  Kr//(l85o), 
II  Ark.  212;  Dearborn  ▼.  Deatbom 
(1818),  15  Mass.  316;  Waldpoie  ▼. 
CarliiU  (1869),  32  Ind.  415. 

In  California,  however,  the  facts  being 
ascertained,  the  question  of  negligence 
is  one  of  law  for  the  Court :  Gambert 
▼.  Hart  (1872),  44  Cal.  542. 

Faiture  to  Follow  Instruetions, 

The  attorney  must  follow  the  instruc- 
tions of  his  client.  "  Whenever  an  at- 
torney disobeys  the  lawful  instructioiis 
of  his  client,  and  a  loss  ensues,  for  that 
loss  the  attorney  is  responsible :"  Gil- 
bert V.  WiUiams  (181 1),  8  Mass.  51 ; 
Nare  ▼.  Baird  (1859),  12  Ind.  318; 
Wilcox  V.  Plummer  (1830),  4  Pet  (29 
U.  S.)  172;  Cox  V.  Livingston  (1841), 
2  W.  &  S,  (Pa.)  103 ;  Armstrong  v. 
Craig  (i%SA),  18  Barb.  (N.  Y.)  387. 

Thus,  where  the  holder  of  a  note 
places  it  in  the  hands  of  an  attorney  and 
tnstnicts  him  to  bring  suit  on  it,  but  the 
attorney  honestly  believing  that  it  would 
be  better  not  to  sue  then,  omits  to  do 
so,  and  the  money  is  lost  by  the  maker*s 
subsequent  insolvency,  the  attorney  is 
liable  to  an  action  by  the  client :  Cox  v. 
Livingston  (1841),  2  W.  &  S.  (Pa.) 

103. 

As  to  the  general  conduct  of  the  suit, 
the  attorney  acts  according  to  his  judg- 
ment and  discretion ;  in  these  matters 
the  client  has  no  right  to  control  him ; 
he  may  do  what  he  thinks  is  proper, 
even  though  against  the  wishes  of  the 
client:  Anonymous  (1 828),  I  Wend. 
(N.  Y.)  108 ;  Head  ▼.  French  (1863), 
28  N.  Y.  285. 


Special  Agreements, 

Where  the  plaintiff  handed  to  cer* 
tain  attorneys  claims  againat  a  bankn;^ 
"  to  file  against  the  estate  and  to  obtain 
any  dividend  that  he  may  be  allowed 
on  the  same,"  it  was  held  that  this  did 
not  show  a  special  contract  to  resist  the 
bankrupt's  discharge,  and  that  the  at- 
torneys were  entitled  to  use  their  dis* 
cretion  in  withdrawing  such  resistanoe: 
Bennett  ▼.  Phillips  (1881),  57  Iowa 
174.  A  contract  by  an  attorney,  to 
save  his  client  harmless  from  all  respon- 
sibility in  a  suit  pending  against  him,or 
to  refund  his  fee,  conceding  it  to  be 
valid,  extends  only  to  such  liabilities  aa 
the  law  would  recognize  or  enforce; 
and  if  the  client  suffers  a  judgment  to 
be  rendered  against  him,  in  favor  of 
another  attorney,  whom  he  never  had 
employed  for  professional  services  in  the 
same  suit,  he  cannot  resort  to  his  con- 
tract of  indemnity :  Lindsey  v.  Jones 
(1853),  23  Ala.  835. 

Liability  far  Miitakes  or  Frmmds  of 
Agents  or  Associates, 

An  attorney  is  liable  for  the  negli- 
gence or  fraud  of  another  attorney  whom, 
he  emplo3rs  as  his  agent :  Riddle  v. 
Poorman  (1831),  3  P.  &  W.  (Pa.)  224^ 
Poole  V.  Gist  (1827),  4  McCord  (S.  C.) 
259 ;  Walker  v.  Sterms  (1875),  79  lU. 
193;  Smalhoo-d  ^,  Norton  (l84l),2a 
Me.  83 ;  Pollard  v.  Rowland  (1826), 
2  Blackf.  (Ind.)  22 ;  Grayson  v.  Wil- 
kinson (1845),  5  S.  &  M.  (Miss.)  268; 
Birbeck  v.  Stafford  (1862),  14  Abb. 

IV.  (N.  Y.)  285 ;  Cummins  v.  ffcald 
(1880),  24  Kan.  6oo. 

So,  each  partner  in  a  firm  of  attor- 
neys, is  liable  for  the  want  of  skill  or 
negligence  of  the  others :  Livingston  v. 
Cox  (1847),  6  Pa.  360;  Lhoi^ht  v. 
Simon  (1849),  4  La.  An.  490;  Poole 

V.  Cist  (1827),  4  McCord  (S.  C.)  259: 
Wilkinson  v.  GriswoU  (1845),  12  S.& 
M.  (Miss.)  669. 

For  like  reasons,  a  mercantile  col- 
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coUectioot"  b  liable  fcr  the  negUgence 
of  attomefior  agciitBeaiplojedbjthcm 
io  other  pvtsof  the comitiy.  In  Brad- 
street  ▼.  Eversm  (1872),  72  Pk.  124, 
AcNEW,  J.,  Mid :  '^  It  is  argued,  not- 
withstanding the  express  receipt  *for 
collection,'  that  the  defendants  did  not 
undertake  for  themselves  to  collect,  but 
only  to  remit  to  a  proper  and  responsible 
attorney,  and  made  themselves  liable 
only  for  diligence  in  correspondence, 
and  giving  the  necessary  information  to 
the  plaintiib ;  or,  in  briefer  terms,  that 
the  attorney  in  Memphis  was  not  their 
agent  for  the  collection,  bat  that  of  the 
plaintifb  only.  The  oirrent  of  decision, 
however,  is  otherwise,  as  to  attoroeys-at- 
law  sending  claims  to  correspondents 
for  collection,  and  the  reasons  for  ^>ply' 
ing  the  same  rule  to  collection  agencies 
are  even  stronger.  They  have  their  se* 
lected  agents  in  every  part  of  the  coun- 
try. From  the  nature  of  such  ramified 
institutions  we  must  conclude  that  the 
pulilic  impression  will  be,  that  the  agency 
invited  customers  on  the  very  ground  of 
its  fiKilities  for  malcing  distant  oonnec- 
tiona.  It  must  be  presumed  from  its 
business  connections  at  remote  points, 
and  Its  knowledge  of  the  agents  chosen, 
the  agency  intends  to  undertake  the 
performance  of  the  service  which  the 
individual  customer  b  unable  to  perform 
for  himselH  There  b  good  reason, 
therefore,  to  hold  that  such  an  agency 
b  liable  for  collections  made  by  its  own 
agents,  when  it  undertakes  the  collection 
by  the  express  terms  of  the  receipt  If 
it  does  not  so  intend,  it  has  it  in  its 
power  to  limit  responsibility  by  the  terms 
of  the  receipt  An  example  of  this 
limited  liability  b  found  in  the  case  of 
Buliitt  V.  Baird  (m/m),  decided  at 
Philadelphia  in  1870;  the  only  case  in 
thb  State  upon  the  subject  of  such  agen- 
cies. There  the  receipt  read,  <  For 
collection  according  to  our  direction, 
and  proceeds,  when  received  by  us,  to 


be  paid  over  to  King  and  Baird.* 
Acraas  the  face  of  the  receipt  was  printed 
these  words:  'N.  B.  The  owner  of 
the  within  mentioned,  taking  all  the 
risks  of  the  mail,  of  losses  by  failure  of 
agents  to  remit,  and  also  of  losses  by 
reason  of  insurrection  or  war.'  The 
limitation  of  the  liabUity  of  Bullitt  & 
Fairthom,  by  Mr.  Bullitt,  himself  a  good 
lawyer,  b  evidence  of  hb  belief  that  a 
greater  liability  would  arise  without  the 
restriction." 

[Thb  was  afiinned  in  Morgan  ▼. 
Tetur  (1877),  81  Pa.  305. 

An  attorney,  who  has  collected  money 
for  hb  client,  will,  if  he  deliver  it  to  a 
third  person  to  carry  to  his  client,  with- 
out authority,  or  directions,  from  the 
client  to  do  so,  be  liable  to  hb  client  for 
the  sum  thus  collected,  if  the  same  be 
stolen  from  such  third  person  while  on 
hb  way  with  the  money,  even  though 
such  person  were  trustworthy  and  took 
the  same  care  of  the  money  that  he  did 
of  hb  own:  Grayson  v.  IViikinson 
(1845),  5  S.  &  M.  (Mbs.)  268.  But 
where  an  attorney  directed  by  a  mort- 
gagee of  certain  horses  and  harness,  to 
take  possession  of  them  under  the  mort- 
gage, went  with  an  officer  to  the  stable 
where  they  were  and  took  possession  of 
them,  and  the  stable  was  then  leased 
from  the  mortgagor  and  a  custodian  se- 
lected by  the  mortgagee  was  placed  in 
charge  of  the  property,  it  was  held  that 
the  attorney  was  not  liable  for  the  cus- 
todian's neglect  in  permitting  the  prop- 
erty to  be  afterwards  seized  under  an 
execution :  Gaines  v.  Becker  ^1880),  7 
Bradw.  (lU.) 

Acting  Witkoni  Authority. 

If  an  attorney  commence,  or  defend, 
an  action,  or  suit,  without  authority,  he 
b  liable  to  the  principal  for  damages : 
GUbert  v.  WiUiams (181 1),  8  Mass.  31 ; 
Cypkert  ▼.  AtcClune^{\%l^^  22  Pa. 
195;  CHara  ▼.  Brophy  (1863),  24 
How.  Prac  (N.  Y.)  379;   Piggoti  ▼. 
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Addicks  (1852),  3  G.  Greene  (lowm) 
427 ;  Marvel  ▼.  Manomnrier  (1859), 
14  La.  An.  3;  Donty^.  Kyle  (1869), 
30  M<L  512.  An  action  fcr  money  bid 
and  received  will  lie  against  anattotney 
who,  having  a  debt  to  collect,  recetves 
in  payment  debts  on  himself,  or  on 
others,  without  authority  from  his  prin- 
cipal :  Houx  ▼.  Russell  (1846),  10  Ma 
246. 

Acting'  in  Excess  cf  Authority. 

So,  the  attorney  is  liable  to  his  client 
for  damages  arising  to  the  latter  through 
his  acting  in  excess  of  his  authority : 
Anon,  (1828),  I  Wend.  (N.Y.)  108.  An 
attorney  entering  satisfaction  of  a  judg- 
ment without  full  payment,  is  personally 
liable  to  his  client  for  the  unpaid  bal- 
ance; People  ▼.  Cole  (1876),  84  III. 
327.  Where  attorneys  collected  and 
transmitted  to  their  clients,  funds  in 
depieciated  bank  paper,  which  the  cli- 
ents refused  to  receive  ind  sent  back, 
with  an  ofler  to  return  to  them,  and  a 
request  to  make  up  the  difference,  and 
the  attorneys  declined  to  do  anything 
about  it,  it  was  held  that  the  clients  had 
a  right  to  sell  the  paper  and  recover  the 
deficiency  from  the  attorneys :  West  t. 
^0/7(1847),  12  Ala.  240. 

Mailers  Ouiside  his  Professiom, 

An  attorney  is  not  liable  for  not 
acting  as  to  matters  not  implied  in  the 
business  of  an  attorney,  or  not  within 
the  scope  of  the  profession:  Hughes 
y,Boyce  (1847),  2  La.  An.  803;  as, 
for  example,  demanding  payment  of 
a  note,  and  gtviog  notice  to  the  in* 
dorser. 

In  Odlin  v.  Stetson  (1840),  17  Me. 
244,  the  Court  said :  <*  When  a  person 
offers  his  services  to  the  public,  in  any 
business,  trade  or  profession,  there  is 
an  implied  engagement  with  those  who 
employ  him,  that  he  will  perform  the 
business  intrusted  to  him,  faithfully, 
diligently,  and  skillfully.     And  if  he 


fails  to  do  so,  he  b  answerable  for  Uie 
damages  suffered    fay  reason  of  such 
neglect    This  engagement  U  timitedy 
however,  by  the  native  of  the  bnsinem, 
and  often,  also,  by  its  being  canied  on 
only  in  a  particular  place.     Thus  an 
insurance,  or  ship  broker,  resident  in  a 
certain  city,  would  not  be  expected  to 
effect  insurance,  or  obtain  a  freight,  in 
a  distant  city,  unless  such  wete  proved 
to  be  his  usual  course  of  business,  with* 
out  a  special  undertaking  to  do  it    So, 
a  notary  cannot  be  expected  to  perform 
the  duties  of  an  attorney,  nor  an  attor- 
ney those  of  a  notary,  without  some 
special    engagement,  imlesa   there  be 
proof  of  a  combination  of  these  em- 
plojrments,  or  of  a  course  of  basincss 
authorizing  those  employing  him  to  ex- 
pect that  he  will  do  so.    The  case  finds 
that  the  defendants  were  not  notaries; 
and  it  does  not  appear  that  they  had  so 
conducted  their  business  as  to  anthorixe 
any  one  to  expect  them  to  act  in  any 
other  character  or  manner  than  b  usual 
for  attorneys.    The  Court  must  under- 
stand from  the  law,  and  from  the  cus- 
tomary course  of  business  as  exhibited 
in  cases  coming  before  them,  that  nego- 
tiable paper  is  placed  in  the  hands  of  a 
a  notary,  or  q)ecial  agent,  to  have  the 
necessary  presentment  made  and  noticei 
given.      Cases   may,  and    do   occur, 
where  an  attorney  acts  also  as  a  notary, 
and  where  also  an  attorney  b  called 
upon  for  advice  respecting  the  manner 
of  performing  these  duties ;  and  he  may 
in  such,  and  probably  in  other  cases,  im- 
dertake  to  have  them  properly  done, 
and  in  such  cases  he  will  be  re^xxi- 
sible." 

Prac^edistgs  not  Affected, 

The  remedy  of  the  client  b  against 
the  attorney  alone.  Hb  negligence,  or 
ignorance,  whereby  the  client  £ub  in 
his  suit,  cannot,  as  a  rule,  be  made  a 
ground  for  setting  aside  the  judgment 
or  decree:    People  v.  Pains  (1863)9 
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SJ   Cil.    117;     Q^^    ^'    IVt^ki^ee 

(1871)^1  Id.  247;  Dibbles,  Trulnck 
(1868),  12  Fla.  185;  Burton  v.  Wiley 
(1854),  26  Vt.  430;  Farmers^  Co,  r. 
IVuhoortk  Bk,  (1868),  23  \S  is.  249; 
Burton  ▼.  Hynson  (1853),  14  Aik.  32; 
Austin -^.NtUon^xVn^  II  Mo.  I92; 
Kerby  y.  Ckadweli  (1847),  xo  Id.  392; 
Cekrke  ^.Jod  (1875),  59  Id«  522 ;  BU- 
hinger  ▼.  Tayhr  (1876),  64  Id.  63; 
Spaulding^,  T^bflPf/iM  (l859),I2lnd. 
477;  Merritt  ▼.  Putnam  (1862),  7 
Minn.  493;  Babcoek  ▼.  Brown  (1853), 
25  Vt.  550;  Jones  ▼.  Ltech  (1877),  46 
Iowa  186;  Mattkis^,  Cameron\\%l(}\ 
62  Ma  504;  Niagara  Ins,  Co,  ▼.  Ho- 
decker  (1877)^  47  lowft  1 62. 

So,  ft  pwty  to  a  suit,  cannot  plead 
the  neglect  of  his  counsel  as  an  excuse 
for  his  own  negligence,  where  he  ii  ca- 
pable of  acting  in  the  matter  for  him- 
aelf  and  bjr  himself:  Boing  r.  Raleigh 
^  G,  R,  Co,  (1883),  88  N.  C.  62.  In 
New  York  it  has  been  held  that  a  judg- 
ment obtained  by  default  through  the 
neglect  of  the  defendant's  attorney, 
will  be  set  aside,  when  it  appears  that 
the  attorney  is  insolvent  and  the  client 
otherwise  would  be  remediless:  Mea* 
ckam  ▼.  Dudley  (1831),  6  Wend.  (N. 
Y.)  514;  Eliton  ▼.  Schelling  (1868),  7 
Robt.  (Id.)  74;  Sharp ▼.  Mayor (i^^to), 
31  Barb.  (Id.)  578,  and  CrilH.  Vernon 
(1871),  65  N.  C.  76. 

Measure  0/ Damages, 

The  client  must  have  suffered  an  in- 
jury, or  he  cannot  maintain  an  action, 
even  for  nominal  damages :  Grayson  t. 
mihinson  (1845),  5  S.  &  M.  (Miss.) 
268;  Suydam  v.  Vance  (1840),  U.  S. 
Cir.Ot,Dist.  Ind.,  2  McLean  99 ;  Harter 
T.  Morris  (1869),  1 8  Ohio  492;  Ar^ 
noldx,  Robertson  (1870),  3  Daly  (N. 
Y.)  298 ;  Bruce  ▼.  Baxter  (1881),  7 
Lea  (Tenn.)  477. 

''Two  things  are  to  be  shown  in 
order  to  subject  an  attorney  to  an  ac- 
tion: (i)  Gross  or  unreasonable  neg- 
VOL.  XXXVIL— 35 


ligence  or  ignorance,  and  (2)  A  con- 
sequent loss  to  his  cUent : "  Pitch  t. 
Scott  (1839),  3  How.  (Miss.)  314, 

The  measure  of  damages  b  the  ac- 
tual loss  sustained:  Pennington  t. 
Kr// (1850),  II  Ark.  212;  Stevens  "w. 
Walker  (1870),  55  111.  151 ;  Rootes 
▼.  Stone  (1831),  2  Lea  (Tenn.)  650; 
Craoker  ▼.  Hutchinson  (1824),  2  D. 
Chip.  (Vt.)  117;  Nisbet  v.  Lawson 
(1846),  I  Ga.  275;  Cox  V.  Sullivan 
(1849),  7  Id.  144;  Mardis  ▼.  Shackle- 
ford  (\%^\  4  Ala.  493 ;  Eccles  v.  Sie- 
phenson  (1814),  3  Bibb  (Ky.)  517; 
Arnold  ▼.  Robinson  (1870),  3  Daly 
(N.  Y.)  298;  Suydam  ▼.  Vance  (1840)^ 
U.  S.  Circ.  Ct.,  Dlst.  Ind.,  2  McLean 
99;  Grayson  v.  Wilkinson  (1845),  5 
S.  &  M.  (Miss.)  268;  Langmade  r. 
Glenn  (1876),  57  Ga.  525.  It  is  not 
necessarily  the  amount  of  the  claim 
which  was  not  recovered  through  the 
negligence  of  the  attorney:  EccUs 
▼.  Stephenson^  Crooker  v.  Hutchinson^ 
Cox  ▼.  Sullivan^  just  cited.  The  client 
must  show  that  he  had  a  valid  claim : 
Spiller  V.  Davidson  (1849),  4  La.  An. 
171 ;  Pennington  v.  Yell  (1850),  II 
Ark.  212. 

An  attorney  is  liable  to  his  client  only 
for  the  proximate  results  of  neglect  in 
making  collections.  If,  after  the  client 
took  the  business  from  the  hands  of  the 
attorney,  loss  resulted  from  further  delay 
of  the  client,  or  of  another  attorney,  into 
whose  hands  the  collections  were  given, 
the  first  attorney  cannot  be  held  respon- 
sible for  such  loss :  Read  v.  Patterson 
(1883),  II  Lea  (Tenn.)  430.  An  at- 
torney liable  for  a  debt  lost  by  his  neg- 
ligence, is  not  liable  for  the  loss  of  the 
evidence  of  the  debt,  and  in  a  suit 
against  him  for  such  loss,  he  may  show 
that  the  plaintiff  had  another  remedy, 
which  he  has  successfully  pursued: 
Huntington  v.  ^»miff//(i8o9),  3  Day 
(Conn.)  39a  The  amount  of  damages 
is  a  question  for  the  jury:  Godfrey 
V.  Jay   (1831),   5   Moa    &  P.   284; 
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Crocker  v.  Huiekmxom  (1824),  s  D.      knowing  of  inch  negligent  ooodnct,  i» 
Chip.  (Vt)  117;    EccUt  ▼.  Sitpkemom      evidence  on  the  qncition  of  damages: 
(1814),  3  Bibb  (Ky.)  517.    That  the      Derricksom  v.  Cady  (l%Al)t  7  P^  27. 
plaintiff  continued  to  trnfAay  him  after  John  D.  Lawson. 


Supremu  Court  of  Permsyhania, 

BULLITT  ET  AL.  V.  BAIRD. 

Error  to  the  District  Court  fOr  the  City  and  County  of  Philadelphia. 

Read,  J.,  May  5,  187a  The  defendants  received  for  collection  from  King  & 
Baird,  a  claim  against  F.  Saler,  St.  Louis,  Missouri,  for  which  they  gave  a  receipt 
in  these  words : — 

**  Philadelphia,  May  24th,  1862.  Received,  to  be  forwarded  for  collection  ac- 
cording to  our  discretion,  and  proceeds,  when  received  by  us,  to  be  paid  over  to 
King  &  Baird.  Against  F.  Saler,  I3490.12.  (Signed)  Bullitt  &  Fairthome,  per 
Theo.  D.  Rand.'* 

Written  across  the  receipt  were  these  words :  **  N.  B.  The  owner  of  the  within 
mentioned  taking  all  risks  of  the  mail,  of  losses  by  failure  of  agents  to  remit,  and 
also  of  losses  by  reason  of  insurrection  or  war."  This,  it  will  be  recollected,  was 
during  the  rebellion,  and  when  Missouri  was  often  made  the  battle  ground. 

The  claim  was  duly  transmitted  for  collection  to  Clark  &  Allen,  attorneys  in  St. 
Louis,  who  were  proved  to  be  proper  and  suitable  persons  for  the  purpose.  Cor- 
respondence was  duly  kept  up,  and  as  late  as  June  21st,  1864,  Qark  &  Allen 
wrote  [that]  they  had  no  judgment  in  King  &  Baird  v.  Saler.  On  the  23d  of  Au- 
gust, 1864,  one  of  the  plaintiffs  called  and  reported  he  had  heard  the  money  had 
been  collected.  Defendants  immediately  wrote  to  Oark  &  Allen,  who  replied,  and 
stated  the  money  had  been  collected,  and  promising  to  remit  This  was  communi- 
cated to  the  plaintifis,  who  read  the  original  letter  from  Gark  &  Allen.  The 
defendants  received  a  letter,  dated  **  St.  Nicholas  Hotel,  New  York,  September 
6th,  1864."  (This  was  Tuesday.)  **  Gentlemen :— I  will  be  in  your  city  this  or 
the  forepart  of  next  week.  The  claim  of  King  &  Baird  v.  Saler  has  been  paid,  t./., 
compromised.    Yours  truly,  Wm.  Bliss  Clark." 

And  also  another  letter,  dated  *"  New  York,  September  13,  1864"  (also  Tues- 
day). **  Gentlemen : — I  will  imX  be  in  your  city  before  Thursday  night  Yours 
truly,  Wm.  Bliss  Qark." 

He  never  came,  and  the  next  news  was  that  he  had  fallen  dead  in  the  street  in 
St  Louis,  utterly  insolvent.  The  witness  could  not  recollect  whether  he  communi- 
cated these  letters  to  the  plaintiff,  or  not 

The  learned  Judge,  in  his  charge  to  the  jury,  said :  **  So  far  as  negligence  goes, 
I  do  iM)t  see  anything  but  this  information  from  New  York,  which  was  ikot  com- 
municated. The  information  that  he  was  in  New  York,  the  letters  written  from 
there,  and  the  fact  that  he  did  not  come,  as  promised,  do  not  appear  to  have  been 
communicated.  It  b  for  you  to  say  if  there  was  negligence  on  the  part  of  defend- 
ants in  reference  to  this." 

This,  therefore,  was  the  only  negligence,  if  any,  and  the  natural  question  is,  if 
this  information  had  been  communicated,  would  it  have  saved  the  debt  due  by 
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Clark  ft  ADen,  or  any  pot  of  it  ?  From  wliat  we  know,  it  would  probably  not  have 
aanrcd  one  dollar;  and,  therefore,  the  measure  of  damages  stated  in  the  plaintiff^s 
print,  and  affirmed  by  the  Coiut,  which  is  in  these  words :  **  And  the  measure  of 
damages  is  the  amount  received  by  said  Clark,  together  with  interest  thereon,  from 
the  date  of  such  itcdpl,  unless  reduced  by  the  evidence  offered  by  the  defendants/' 
is  clearly  erroneous,  and  the  fourth  assignment  of  error  is  sustained. 

Judgment  rereraed  and  a  vtmire  dt  novo  awarded. 


Court  rf  Appeals  cf  New  York. 
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Wheie  a  car  driver  so  negligently  drives  in  a  city  street  as  to  run  over  a  child  of 
seven  years  of  age,  the  jury  should  6nd  whether  child  was  capable  of  ezerdsang 
sufficient  judgment  so  as  to  be  chargeable  with  contributory  negligence. 

The  Court  will  decide  that  a  child  of  very  tender  years  has  not  sufficient  judg- 
ment ;  but,  from  the  nature  of  the  case,  it  is  impossible  to  prescribe  a  fixed  period 
when  a  child  has  such  sufficient  judgment  as  to  be  guilty  of  contributory  negli- 
gence. A  nonsuit,  on  the  ground  of  contributory  negligence,  is  erroneous,  and 
judgment  below  (opinicm  in  46  Hun.  184)  is  reversed. 

Appeal  from  the  Supreme  Court,  General  T^rm,  First  De« 
partment    (46  Hun.  184.) 

Adolph  L.  Sawyer^  Esq,^  for  appellant. 

Messrs.  Robinson^  Saibner  &  Bright^  for  defendant. 

Andrews,  J.,  June  4, 1889.  The  nonsuit  was  placed  on  the 
ground  that  an  in&nt,  seven  years  of  age,  was  sui  juris,  and 
that  the  act  of  the  child,  in  crossing  the  street  in  front  of  the 
approaching  car,  was  negligence  on  her  part  which  contributed 
to  her  death,  and  barred  a  recovery.  We  think  the  case  should 
have  been  submitted  to  the  jury.  The  negligence  of  the  driver 
of  the  car  is  conceded.  His  conduct  in  driving  rapidly  along 
Canal  street  at  its  intersection  with  Orchard  street,  without 
looking  ahead,  but  with  his  eyes  turned  to  the  inside  of  the 
car,  was  grossly  negligent:  Mangatn  v.  R,  R.  Co.  (1868),  38 
N.  Y.  455 ;  R.  R.  Co.  v.  Gladmon  (1872),  15  Wall.  (82  U.  S.) 
401. 

It  cannot  be  asserted,  as  a  proposition  of  law,  that  a  child, 
just  passed  seven  years  of  age,  is  sui  juris,  so  as  to  be  charge- 
able with  negligence.  The  law  does  not  define  when  a  child 
becomes  sui  juris :  Kunzw.  City  of  Troy  (1887),  104  N.  Y.  344. 
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In&nts,  under  seven  years  of  age,  are  deemed  incapable  of 
committing  crime,  and,  by  the  common  law,  such  incapacity 
presumptively  continues  until  the  age  of  fourteen.  An  in&nt, 
between  those  ages,  was  regarded  as  within  the  age  of  possible 
discretion ;  but,  on  a  criminal  charge  against  an  infant  between 
those  years,  the  burden  was  upon  the  prosecutor  to  show  that 
the  defendant  had  intelligence  and  maturity  of  judgment  suffi- 
cient to  render  him  capable  of  harboring  a  criminal  intent :  I 
Archb.  Crim.  Pr.  &  PI.  1 1.  The  Penal  Code  preserves  the  rule 
of  the  common  law,  except  that  it  fixes  the  age  of  twelve,  in- 
stead of  fourteen,  as  the  time  when  the  presumption  of  inca- 
pacity ceases:  Penal  Code,  §§  i8,  19. 

In  administering  civil  remedies,  the  law  does  not  fix  any 
arbitrary  period  when  an  infant  is  deemed  capable  of  exercising 
judgment  and  discretion.  It  has  been  said  in  one  case  that  an 
infant,  three  or  four  years  of  age,  could  not  be  regarded  as  sui 
juris,  and  the  same  was  said,  in  another  case,  of  an  infant  five 
years  of  age :  Mangam  v.  R,  R,  Co.,  supra;  Fallon  v.  R.  R,  Co. 
(1876),  64  N.  Y.  13.  On  the  other  hand,  it  was  said  in  Cos- 
grove  v.  Ogden  (1872),  49  N.  Y.  255,  that  a  lad.  six  years  of 
age,  could  not  be  assumed  to  be  incapable  of  protecting  him- 
self from  danger  in  streets  or  roads ;  and,  in  another  case,  that 
a  boy  of  eleven  years  of  age  was  competent  to  be  trusted  in 
the  streets  of  a  city :  McMahon  v.  Mayor  (1865),  33  N.  Y.  642. 
From  the  nature  of  the  case,  it  is  impossible  to  prescribe  a 
fixed  period  when  a  child  becomes  sui  juris.  Some  children 
reach  the  point  earlier  than  others.  It  depends  upon  many 
things,  such  as  natural  capacity,  physical  conditions,  training, 
habits  of  life,  and  surroundings.  These,  and  other  circum- 
stances, may  enter  into  the  question.  It  becomes,  therefore,  a 
question  of  &ct  for  the  jury,  where  the  inquiry  is  material,  un- 
less the  child  is  of  so  very  tender  years  that  the  Court  can 
safely  decide  the  fiict. 

The  trial  Court  misapprehendecf,  we  think,  the  case  of  Wen* 
dells.  R.R.  Co.  (1883),  91  N.  Y.  420,  in  supposing  that  it  de- 
cided, as  a  proposition  of  law,  that  a  child  of  seven  years  was 
capable  of  exercising  judgment,  so  as  to  be  chargeable  with 
contributory  negligence.  It  was  assumed  in  that  case,  both 
on  the  trial  and  on  appeal,  that  the  child  whose  conduct  was 
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in  question  was  capable  of  understanding,  and  did  understand, 
the  peril  of  tfie  situation,  and  tbe  evidence  placed  it  beyond 
doubt  that  he  recklessly  encountered  the  danger  which  resulted 
in  his  death.  The  boy  was  fiuniliar  with  the  crossing,  and, 
eluding  the  flagnuui,  who  tried  to  bar  his  way,  attempted  to 
run  across  the  track  in  front  of  an  approaching  train  in  plain 
sight,  and  unfortunately  slipped  and  fell,  and  was  run  over  and 
killed.  It  appeared  that  he  was  a  bright,  active  boy,  accus- 
tomed to  go  to  school  and  on  errands  alone,  and  sometimes 
was  intrusted  with  the  duty  of  driving  a  horse  and  wagon,  and 
that  on  previous  occasions  he  had  been  stopped  by  the  flag- 
man, while  attempting  to  cross  the  track  in  front  of  an  approach- 
ing train,  and  had  been  warned  of  the  danger.  The  Court 
held,  upon  this  state  of  &cts,  that  the  boy  was  guilty  of  culpa- 
ble negligence.  But  the  case  does  not  decide,  as  matter  of  law, 
that  all  children,  of  the  age  of  seven  years,  are  sui  juris. 

We  are  inclined  to  the  opinion  that,  in  an  action  for  an  injury 
to  a  child  of  tender  years,  based  on  negligence,  who  may  or 
may  not  have  been  sui  Juris  when  the  injury  happened,  and 
the  fact  is  material,  as  bearing  upon  the  question  of  contribu- 
tory negligence,  the  burden  is  upon  the  plaintiff  to  give  some 
evidence  that  the  party  injured  was  not  capable,  as  matter  of 
£3ict,  of  exercising  judgment  and  discretion.  This  rule  would 
seem  to  be  consistent  with  the  principle,  now  well  settled  in 
this  State,  that  in  an  action  for  a  personal  injury,  based  on 
negligence,  freedom  from  contributory  negligence  on  the  part 
of  the  party  injured  is  an  element  of  the  cause  of  action. 

In  the  present  case,  the  only  fact  before  the  jury,  bearing 
upon  the  capacity  of  the  child  whojse  death  was  in  question, 
was,  that  she  was  a  giri  seven  years  and  three  months  old. 
This,  we  think,  did  not  alone  justify  an  inference  that  the  child 
was  incapable  of  exercising  any  degree  of  care.  But,  assuming 
that  the  child  was  chargeable  with  the  exercise  of  some  degree 
of  care,  we  think  it  should  have  been  left  to  the  jury  to  deter- 
mine whether  she  acted  with  that  degree  of  prudence  which 
might  reasonably  be  expected,  under  the  circumstances,  of  a 
child  of  her  years.  This  measure  of  care  is  all  that  the  law 
exacts  in  such  a  case :  Thurber  v.  /?.  R,  Co,  (1875),  60  N.  Y. 
335.    The  child  was  lawfully  in  the  street.     In  attempting  to 
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cross,  she  was  struck  by  the  horse  on  the  defendant's  car,  and 
was  run  over  and  killed.  The  evidence  would  have  justified 
the  jury  in  finding  that,  when  the  child  stepped  down  from  the 
curbstone,  the  car  was  fifty  or  more  feet  away,  and  the  distance 
from  the  curbstone  to  the  track  of  the  defendant's  road  was 
less  than  twelve  feet.  The  child,  if  she  saw  the  car,  might 
very  well  have  supposed  that  she  could  get  over  the  track  be- 
fore the  car  passed.  There  is  evidence  that  the  speed  of  the 
car  was  increased  at  about  the  time  the  child  started  to  cross. 
It  would  be  very  unjust  to  exact  of  such  a  child  that  degree  of 
care  which  an  adult  would  exercise  under  similar  circum- 
stances. It  was,  we  think,  for  the  jury  to  say  whether  the 
child's  conduct  was  unusual  or  unnatural  for  a  child  of  her 
years.  She  probably  did  not  appreciate  the  rapidity  of  move- 
ment of  the  car ;  nor  could  it  be  expected  that  she  would  weigh 
the  circumstances,  or  fully  understand  the  danger  of  attempt- 
ing to  cross  in  front  of  the  car.  The  negligence  of  the  defen- 
dsmt's  driver  is  conceded,  and  it  was  for  the  jury  to  judge 
whether  the  conduct  of  the  child,  in  crossing  the  street  to  join 
another  child,  engaged  in  roller-skating  on  the  opposite  side, 
was  characterized  by  any  want  of  that  degree  of  care  which 
children  under  similar  circumstances  would  usually  exercise. 
There  is  no  question  in  the  case,  of  negligence  on  the  part  of 
the  parent  of  the  child.  That  point  was  not  presented  on  the 
motion  for  nonsuit.  The  judgment  should  be  reversed,  and  a 
new  trial  granted. 

All  concur. 


The  right  of  children  to  plsy  on  the 
sidewalk  and  street,  is  not  settled. 

It  is  nowhere  disputed  that  children 
sni  Juris  have  as  much  right  on  the 
sidewalks  and  streets  as  aduhs,  and  the 
same  may  be  said  of  children  mn  sui 
juris^  in  char;;e  of  a  proper  person. 
But  the  right  to  use  the  sidewalk.s  and 
street  for  the  pur))Ose  of  travel  is  quite 
different  from  the  use  for  the  puq^ose 
of  play. 

A  careful  analysis  of  the  decisions 
will  exhibit  that  there  is  a  di:»tinctiQn 


between  children  sui  juris  and  children 
Hon  sui  juris. 

In  cases  of  injury  to  children  nam 
sui  juris,  the  doctrine  of  imputable  neg- 
ligence has,  in  some  jurisdictions,  been 
applied.  In  cases  of  injury  to  chil* 
dren  sui  juris^  some  courts  have  ap- 
plied this  doctrine,  and  others  have  ap- 
plied the  rule  of  contributory  negli- 
gence, without  regard  to  the  doctrine  of 
imputable  negligence. 

It  is  proposed  to  establish  the  propo- 
sition, that  all  children,  sui  juris  or  nou 
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jmi/mris,  have  the  right  to  pky  on  the 
adcwalk  and  street,  and  if  injury  to 
them  caa  be  avoided  by  the  exercise  of 
doe  care,  such  care  mnst  be  used,  and 
for  want  of  such  cue  the  defendant  b 
liable,  whether  there  was,  or  was  not, 
imiMiiable  negligence,  or  contributory 
negligence. 

The  first  obstacle  to  this  proposition 
is  the  doctrine  of  imputable  negligence ; 
which  is,  that  a  child  nom  tui  jurit 
has  no  right  on  the  sidewalk,  or  street, 
unaccompanied  by  a  proper  person. 
This  was  first  announced  in  Har^eU 
V.  Ka^r  (1839),  21  Wend.  (N.  Y.) 
61$.  From  the  reasoning  in  this  case, 
and  oihen  which  follow  it,  especially 
Mansam  ▼.  R,  R,  (1 868),  38  N.  Y. 
45$,  this  doctrine  b  properly  limited 
to  children  of  '*  two  or  three  years  of 
age,  or  even  more,"  who  are,  what  may 
be  termed,  helpless,  and  require  the 
care  and  protection  of  another.  To 
this  class  the  doctrine  tA  Hattfieldy. 
Roper  is,  that  if  run  down  or  injured 
by  a  traveler,  the  traveler  is  not  liable, 
because  it  was  negligence  in  the  parent 
for  a  child  of  this  age  to  be  on  the 
street,  and  it  made  no  difference  how 
the  child  got  on  the  street  alone,  it 
being  sufficient  that  he  was  there. 

In  other  words,  a  child  of  **  two  or 
three  years  or  even  more  "  on  the  street 
alone,  can  be  run  down  or  injured  with 
impunity. 

Now  it  is  conceded  by  the  courts 
which  enforce  this  doctrine  that  a  child 
of  these  years  is  devoid  of  all  sense  of 
danger;  and  yet  the  same  courts  ap- 
prove the  principle  that  an  animal  must 
not  be  thus  run  down,  or  injured,  if  it 
can  be  avoided  by  the  exercise  of  due 
care.  ThU  is  the  law  of  Davits  v. 
Mann  (1842),  10  M.  &  NY.  546  [a 
donkey  case] ;  Mayor  of  Colrheiter  v. 
Brooke  (1845),  7  A.  &  E.  (N.  S.)  377 
[an  oyster  case] ;  Tonvniend'H.Watken 
(I1S08),  9  East  277  [a  do;;  case]. 

Logically,  the  syllogism   is,  that  all 


beingf  and  animals  devoid  of  the  sense 
of  danger  must  not  be  injured,  if  it  can 
be  avoided  by  the  exercise  of  due  care. 
A  child  of  two  or  three  years  of  age  is 
such  a  being,  therefore,  such  a  child 
mu.Ht  not  be  injured,  if  it  can  be  avoided 
by  the  exercise  of  due  care.  The  logic 
of  the  doctrine  in  HarlfieU  v.  Roper 
is  that  a  child,  devoid  of  the  sense  of 
danger,  can  be  run  down  without  the 
exercise  of  due  care.  Thb  doctrine  is 
therefore  illogical,  and  bariMrons,  and 
the  proper  principle  b  that  such  a  child 
must  not  be  injured,  if  it  can  be  avoided 
by  the  exercise  of  due  care ;  which  is 
the  same  as  stating  the  general  and  sen- 
sible rule  that  a  defendant  b  liable  for 
any  injury  caused  by  hb  want  of  due 


The  senseless  judicial  jugglery  of 
Hartfield^.  Roper  obtains  in  nine  Stales 
of  the  Union : — 

Q^kKtiVkf—SchterhoU  v.  R.  R. 
(1871),  40  Cal.  447;  Meeks  v.  R,  R. 
(1878),  52  Id.  602;  s.  c  (1880),  56 
Id.  513. 

Illinob,^{;tfviif  T.  Chiengp  (1880), 
97  111.  66;  Toiedo,  IV.  ^  W,  R*y  Co, 
V.  CrabU  (1878).  88  Id.  44 1 ;  [Ci/y  of 
Chicago  V.  i:ra/r  (1866),  42  Id.  1 74, 
repudiated  in  City  of  Chicago  v.  Keefe 
(1885),  114  Id.  222;  Stafford  v.  ^/n- 
^^ffi(l885),  115  Id.  196;  City  of  Chi- 
cago V.  //«j/if"  (1876),  83  Id.  204 ;  Kerr 
V.  Forgue  (1870),  54  Id.  482 ;  Chicago^ 
St,  L.  <Sr*  P.  R.  R.  Co,  V.  IVelsh  (l886), 
118  Id.  572.] 

Indiana, — Evansvi/le  6*  C,  R,  R.  Co. 
V.  ir^/f(iS77),  59  Ind.  89;  /.ff,  M. 
«Sr*  /fid.  R.  R.  Co.  V.  Bmvcn  (1872),  40 
Id.  545  ;  [^V/k  of  India ua/o/is  v.  £w- 
mclman  (1SS6),  108  Id.  530;  Mayhtw 
V.  Burns  (1885).  103  Id.  328.] 

Kansas,— W/^A.  T.  &•  S,  F.  R,  R,  Co. 
V.  Smith  (1882),  28  Kan.  541. 

Maine, — Broivn  v.  E,  &*  N,  A.  R*y 
Co.  (1870),  58  Mc.  384 ;  L,sNe  v.  City 
ofLnoiston(iS'j^),(y2  Id.  46S;  [.Stiu- 
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smyf.Cii^0f  Cmnbur  (1856),  42  Id. 
248;  MiCmrtky  ▼.  Oijf  of  Partiamd 
(i878)»  67  Id  167.] 

Uaaiita^'^MeMakam  t.  ^.  R.  Co. 
(«873),  39  M<L  438 ;  BaUimore  C  P. 
je>  C#.  ▼.  McD^mmil  (1875),  43  Id. 

55". 

MOTtafhiwetti, —  Lytuk    ▼.    ^maT^ 

(1870),  104  Man.  S3 ;  C;iM«wi  ▼.  WU' 

fi^^  (1883),  135  Id.  333;  [Coilim  T. 

£  ^.  H.  H.  H,  Co,  (1886),  142  Id.  30X ; 

BlodgHi  ▼.  City  of  Boston  (1864),  8 

Allea  (Mass.)  237;    Tigke  ▼.  City  of 

Lawfii  (1876),  XI9  Mass.  472 ;   Lyom 

▼.  Inkak,  BrookHne  (1876),  Id.  491 ; 

Hmmi  ▼.  City  of  SaUm  (1876),  121  Id. 

a947 

VxauBKUf^FUtgeraU  ▼.  ^.  ^.  Ctf. 

(1882),  29  Miim.  336. 

New  York,— /i/  ▼.  R,  R,  Co,  (1872), 
47  N.  Y.  323  \^oigrov€  ▼.  Ogden  ( 1 872), 
49  Id.  255 ;  [Awns  ▼.  City  of  Troy 
(1887),  104  Id.  344;  McGarry  ▼. 
Loomis  (1875),  63  I<L  i<H;  McGuin 
▼.  .^jMMir  (1883),  91  Id.  303,  306; 
aMara  ▼.  R.  R.  Co.  (1868),  38  Id. 
445;  Mmgom  ▼.  A.  R.  C9.  (1868),  38 
Id.  455 :  Faiion  r.  R,  R.  Co,  (1876),  64 
Id.  13;  Barry  ▼.  R.  R,  Co,  (1883),  92 
Id.  289;  Tkurbery.  R,R.  Co,  (1875), 
60  Id.  326;  MuUany  v.  Spence  (1874), 
15  Abb.  IV.  N.  S.  (N.  Y.)  319 ;  Pender- 
gait  T.  R,  R,  Co.  (1874),  58  N.  Y.  652 ; 
Ryder  r.  The  Mayor  (1884),  50  N.  Y. 
Super.  221;  Birkett  ▼.  Ice  Co.  (1888), 
no  N.  Y.  504;  Malone  ▼.  ^.  A.  Co, 
(1889),  51  Hun  (N.  Y.)  532 ;  Murphy 
▼.  Orr  (1884),  96  N.  Y.  14;  Barker  ▼. 
Savage  (1871),  45  Id.  191 ;  H^nl  v. 
Dry  Dock,  E.  B.  6*  B,  R.  Co.,  S.  Ci. 
N.  Y.  City,  General  Term,  June  28, 
1889;  Henderson  ▼.  Knickerbocker  I, 
Cb.f  S.  Ct.,  General  Term,  1st  Dept., 
May  24,  1889.] 

The  doctrine  of  Hartfield  v.  Roper 
has  been  repudiated  in  ten  States  of  the 
Union : — 

Alabama, — Government  S,  R,  R,  Co. 
▼.  Nantvn  (1875),  53  Ala.   70;  Bay 


Share  R.  R.  Co.  ^.Marrit  (1880),  67 
Id.6. 

Comiccticat^— ^rwBMM  ▼.  Temm  of 
Sonihkmrg{\%^o\  37  Conn.  199;  Birge 
▼.  Gardiner  (1849),  19  Id.  507. 

MIssoari,— /nVi  ▼.  R.  R,  Co,  (1882), 
75  Mo.  542;  IDonaAoe  ▼.  R.  R.  Co. 
(1884).  83  Id.  543. 

Nebraskar-^«r^T.  Amos  (1884),  16 
Neb.  139. 

Ohio^-^Be/U/NUaine  ^  I.  R,  R,  Co. 
▼.5M;^«r(i868),i8  0bioSt399;  C.C. 
C,  ^  I,  R,  R,  Co,  ▼.  Manson  (1876), 
30  Id.  451;  Street  Ry.  Co,  v.  Eadig 
(1885),  43  Id.  9«. 

Pennsylvania,— Al  Pa.  R.  R.  Co,  ▼. 
Mahoney  (1868),  57  Pa.  187 ;  P.&'R, 
R.  R.  Co.  V.  Long  (1874),  75  Id.  257. 

Tennessee,-— /f^f'r/r^  ▼.  IVhiteman 
(1858),  I  Head  (Tenn.)  6ia 

Texas,— (7.  H,  6*  If,  Ry,  Co.  t. 
Moore  (1883),  59  Tex.  64;  T.  M.  Ry. 
Co,  &»  M,  N.  C,  Co.  V.  Herkeek  (1884). 
60  Id.  602. 

Vermont, — Robinson  ▼.  Cone  (1850), 
22  Vt  213. 

Virginia,— AVf/^i  <Sr*  P,  R,  R,  Co. 
▼.  Ormsby  (1876),  27  Grat.  (Va.)  455. 

In  the  jurisdictions  which  assumed  to 
adopt  the  rule  in  Hartfield  v.  Roper^ 
subsequent  decisions  have  so  materially 
limited  the  doctrine  that  there  does  not 
seem  to  be  much  of  it  left. 

In  McGarry  t.  Loomis  (1875),  ^3 
N.  Y.  104,  it  was  announced  that  the 
doctrine  of  imputable  negligence  does 
not  apply,  if  the  child  has  not  been 
negligent,  and  that  children  have  a  right 
to  play  on  the  sidewalk.  In  thb  case 
the  defendant  was  held  liable,  because 
he  was  guilty  of  negligence  in  causing 
a  pool  of  hot  water,  near  the  sidewalk, 
and  so  liable,  irrespective  of  the  question 
whether  or  not  the  parent  was  negligent 
in  allowing  a  child,  four  years  of  age,  to 
play  on  the  sidewalk,  knowing  the  exis- 
tence of  the  pool  of  hot  water,  and  that 
the  child  having  the  right  to  play  on  the 
sidewalk,  it  was  not  negligence  to  play 
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near  a  pool  of  water,  because  of  its  age 
it  was  not  sensible  of  the  danger.  This 
case  is  thereibfc  nothing  more  than  the 
asseition  of  the  major  premise  above 
stated,  that  a  defendant  is  liable  for  in- 
jury to  children  devoid  of  the  sense  of 
danger,  when  that  injury  is  caused  by 
the  defendant's  want  of  due  care,  and 
that  it  was  a  want  of  due  care  to  cause 
a  pool  of  hot  water  near  m  sidewalk. 
As  will  be  hereafter  shown,  this  is  the 
doctrine  pervading  the  adjudications  in 
cases  of  injuries  to  children  occurring 
elsewhere  than  on  the  sidewalk.  This 
principle  was  approved  and  adopted  in 
McGuire  v.  Spmee  (1883),  91  N.  Y. 
306;  a  Mara  ▼.  R,  R.  (1868),  38  Id. 
445 ;  Mangam  ▼.  R,  R.  (1868),  38  Id. 
455 ;  Faliom  v.  R,  R,  (1876),  64  Id.  13 ; 
Barry  ▼.  R.  R.  (1883),  9'  ^^*  ^^i 
Tkurberv.  R.R.  Co,  (1875),  60  Id.  326 ; 
MuUany  v.  Spetut  (1874),  15  Abb.  IV. 
N.  S.  (N.  Y.)  319 ;  Pendergasi  v.  R,  R. 
(1874),  58  N.  Y.  652;  Ryder  v.  The 
Mayor  (1884),  50  N.  Y.  Super.  221 ; 
Birkett  V.  Ice  Co,  (1888),  IIO  N.  Y. 

504. 
But,  to  be  more  specific,  it  has  been 

held  that  in  an  action  for  injury  to  a 
child  noH  sui  juris  (and,  a  priori ^  injury 
causing  death),  the  defendant  was  held 
liable,  because  the  engineer  did  not  stop 
the  train,  or  check  its  speed,  upon  notice 
of  the  danger  to  the  cliild,  which  due 
care  required,  and  which  would  have 
avoided  the  injury :  Donahue  v.  R.  R. 
(1884),  83  Mo.  543 ;  PAi/a.  6*  R.  R,  R. 
Co.  V.  Long  (1874),  75  Pa.  257. 

Because  the  defendant  left  water-pipe 
piled  up  in  the  street,  so  loose  that  the 
child,  while  pla}*ing  upon  them,  was 
killed :  Stafford  v.  Reubens  (1885),  115 
III.  1 96.  Because  the  defendant  caused 
a  ditch  near  the  sidewalk,  into  which 
the  child  fell  and  was  drowned :  Chi- 
eago  v.  J/esingf  %^  111.  204.  Because 
the  defendant  did  not  remove,  as  was 
its  duty,  a  large,  heavy  counter,  placed 
on  the  sidewalk,  tilted  in  such  a  manner 


as  to  be  easily  thrown  down  1  Xumm  v. 
City  of  Troy  (1887),  «<H  V.  Y.  344. 
In  this  case  the  Court  stated  that  a 
child  noH  sui  juris  cannot  be  guilty  of 
negligence,  and  that  sui  juris  means  of 
sufficient  discretion  to  understand  the 
danger.  The  defendant  was  liable  be- 
cause he  put  the  counter  on  the  street, 
which  caused  the  injury,  although  it 
would  not  have  fallen  had  the  child  not 
attempted  to  jump  on  it:  Kerrv,  Forgite 
(1870),  54  111.  482. 

Because  the  driver  of  the  street  car 
was  not  watching  for  pedestrians,  which 
was  his  duty :  Iki  v.  R,  R.  ( 1872),  47 
N.  V.  317.  Because  the  driver  could 
have  stopped  the  car  in  time  10  prevent 
the  injury,  had  he  been  on  the  lookout, 
as  was  his  duty :  Tkurber  v.  R.  R,  Co, 
( 1 875 ),  60  Id.  326.  Because  the  driver 
was  not  sufficiently  vigilant  and  careful, 
for,  if  he  had  been,  **  he  would  have 
seen  the  child  in  time  to  avoid  injuring 
her"  :  BirJkeit  v.  fee  Co,  (1888),  Iio 
N.  Y.  504. 

Because  the  dty  left  the  excavatmn 
unguarded  and  nnfenced:  Ryder  v. 
The  Aftf^irr  (1884),  $0  N.Y.  Super.  221. 

Because  the  city  did  not  keep  the 
sidewalk  in  a  reasonably  safe  state  of 
repair:  City  of  Chicago^,  Keefe{^\^^\ 
1 14  111.  222,  which  repudiates  City  of 
Chicago  v.  Starr  (1866),  42  Id.  174. 

The  converse  of  the  position  of  the 
foregoing  cases  is  illustrated  by  the  fol- 
lowing, where  it  was  held  that  the  de- 
fendant was  not  liable  because  he  com- 
mitted no  negligence,  or  rather  omitted 
no  duty,  inasmuch  as  the  child  would 
not  have  been  drowned  had  the  plaintiff 
repaired,  or  caused  to  be  repaired,  or 
guarded,  the  excavation  of  which  he 
had  full  notice:  May  hew  T.  Bums 
(1885),  103  Ind.  343.  Because  the  de- 
fendant was  carrying  on  its  own  business 
upon  its  own  property  without  the  omis- 
sion of  any  duty,  and  thus  had  no  reason 
to  apprehend  that  a  child,  three  and 
one-half  years  of  age,  would  come  up  on 
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its  track,  in  inch  t  place,  and  in  front 
of  a  slowly  moving  freight :  Mal^ne  ▼. 
^.  X,  (1889),  51  Hon  (N.  Y.)  532. 
Because  the  fiuih  rested  with  those  who 
had  chaige  of  the  child,  and  the  defen- 
dant was  without  faolt:  TkfBurgumNa 
(1886),  U.  S.  D.  a.,  S.  Dist.  N.  Y.,  29 
Fed.  Repr.  464. 

This  b  the  principle  upon  which  all 
the  cases  are  based,  except  in  Massachu- 
setts and  Maine,  in  cases  against  munici- 
pal coqxirations,  because  their  liability  is 
limited  by  statute :  Bhdgeti  t.  City  of 
Bmton  (1864),  8  Allen  (Mass.)  237; 
Siimon  ▼.  City  of  Gardiner  (1856),  42 
Me.  248;  McCarthyyi.  City  of  Portland 
(1878),  67  Id.  167;  Tigke  ▼.  City  of 
Lowelt  (lSy6)t  lig  Mass,  472;  Lyons 
▼.  InAad,  BroaA/ine  (1876),  Id.  491 ; 
Hunt  V.  City  ofSaUm  (1876),  121  Id. 
294;  yet  the  New  Hampshire  Court, 
under  a  similar  law,  criticises  the  prin- 
ciple sought  to  be  applied  by  these 
cases:  yamey  ▼.  MancAestef  {iSyS)^ 
58  N.  H.  430,  434. 

No  adjudication  discovered  by  the 
writer,  after  a  laborious  research,  has 
announced  any  rule  or  principle,  by 
which  the  right  of  children  to  be  and 
to  play  upon  the  sidewalk  and  street,  b 
governed  or  controlled.  The  majority 
of  the  cases  have  gone  off  on  the  minor, 
or  subsidiary  question,  of  whether  or 
not  the  parent  has  been  guilty  of  negli- 
gence; and  others,  upon  the  question 
whether  or  not  the  child,  though  non 
sui  juris f  has  been  guilty  of  negligence ; 
while  the  minority  of  the  cases  place 
the  ruling  upon  the  principle  contended 
fcr,  yet,  through  all  the  cases,  may  be 
found  the  proposition  that,  with  respect 
to  children  under  the  age  of  adult  db- 
cretion,  the  defendant  should  be  held 
liable,  if  he  has  failed  in  any  duty. 

The  rule  announced  b  enforced  by  the 
application  of  fundamental  principles : 

First.  The  sidewalk  and  street  b  for 
the  use  of  all  persons,  children  as  well 
•s  adults,  1XA  n  matter  of  right. 


Second,  In  the  exercise  of  cme's  own 
right,  he  must  take  due  care  not  to  in- 
terfere with  the  rights  of  others,  and  if 
he  uses  any  agency  or  power  in  the 
exercise  of  thb  right,  such  as  driving  a 
horse,  he  must  use  the  vigilance  and 
care  commensurate  with  the  agency 
emphyyed,  and  b  therefore  liable  for  any 
interference  with  another's  right,  if  it 
could  be  avoided  by  the  exercise  of  due 
care :  Murphy  v.  Orr  (1884),  96  N.  Y. 
14;  Barker  v.  Savage  (1871),  45  Id. 
191. 

Third,  Children  are  required  to  ex- 
ercise only  such  care  and  prudence  as 
may  reasonably  be  expected  from  their 
age  and  the  circumstances  of  the  case; 
the  question  being,  did  the  child  have 
the  capacity  to  properly  anticipate  the 
danger  and  guard  against  it,  the  defen- 
dant being  williout  fault ;  which  is  nodi- 
ing  more  than  the  rule  in  Lynch  t. 
Nurdin  (1841),  I  A.  &  E.  (N.  S.)  99; 
R.  R,  Co,  V.  Stout  {i^yi),  17  Wall.  (84 
U.S.)  657;  Grayr,Scott\\%yo),^VtL. 
345 ;  Robinson  v.  Cme  (1850),  22  Vt 
213 ;  Lynch  v.  Smith  (1870),  104  Mass. 
52 ;  Mulligan  ▼.  Curtis  (1868),  loold. 
512;  Hicks  ^.R,  R,  C«.  (1877),  64  Ma 
430;  R,  R.  Co,  v.  Gladman  (l872),l5 
Wall.  (82  U.  S.)  40;  Kay  v.  R.  R,  Co, 
(1870),  65  Pa.  269;  Manly  v.  R,  R. 
(1876),  74  N.  C.  655;  Mobile  6r-  M. 
Ry,  Co,  V.  Crenshaw  (1880),  65  Ah. 
566 ;  Barry  v.  R.  R,  Co.  (1883),  9^  N. 
Y.  289;  Byrne  v.  R,  R.  Co.  (i88i),83 
N.  Y.  620;  Houston  ^  T,  C.  Ry,  Co. 
V.  Simpson  (1883),  60  Tex.  103;  G,  H. 
dr*  H.  Ry,  Co.  v.  Moore  (1883),  59  Tex, 
64;  Plumley  v.  Birge  (1878),  124 
Mass.  57 ;  Meibus  v.  Dotage  (1875),  38 
Wb.  300 ;  Chicago  <&•  h\  W.  Ry.  Co. 
V.  Smith  (1881),  46  Mich.  504. 

Fourth.  Parents  are  required  to  exer- 
cise such  care  as  the  circumstances  of 
the  case  and  their  circumstances  in  life 
permit,  which,  being  a  question  of  fact, 
is  for  the  jury:  Isabel  v.  R.  R.  Co. 
(1875),  60  Mo.  475  ;    Walters  v.  R,  R. 
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Or.  (1875),  41  Iowa  71 ;  JtUfkurg,  A, 
^  M.  Ry,  C«.  ▼.  Pgarton  (1872),  72 
Pa.  169;  F.  6*  iP.  JH.  R.  O.  ▼.  Zmt^ 
(1874),  75  Id.  257;  G/0Ssy  ▼.  R.Jf, 
Co.  (1868),  57  Id.  172;  a  Flaherty  ▼. 
^.  R.  Co,  (1869),  45  Ma  70;  Kay  ▼. 
^.  ^.  Co,  (1870),  65  Pa.  269. 

Fifth,  A  higher  degree  of  care  mint 
be  exercised  towards  children,  than  to- 
wards adults ;  F,  &*  R.  R,  R,  Co.  ▼. 
Sptaren  (1864),  47  Pa.  300;  Smith  ▼. 
a  Connor  [xH^^  48  Id.  218;    F.  R, 
R.  Co.  ▼.  Morgan  (1876),  82  Id.  1 34; 
liobtly,  R,  R,  Co,  (1875),  ^  ^<'-  475  \ 
C.  B.  6*  Q,  R,  R,  Co,  r,  Dewey  (1S61), 
26  III.  259;    Bannon  ▼.  R,  R,  Co, 
(1865),  24  Md.  108 ;   IValUrs  ▼.  R,  R, 
Co.  (1871),  41  Iowa  71;  (yA/ara  v. 
R,  R.  Co,  (1868),  38  N.  Y.  445  i  ^f- 
gUion  ▼.  Ry,  Co,  (1859),  7  C.B.  (N.S.) 
287.    Because  an  adult  has  legal  des* 
cretion  and  a  child  has  not ;  hence  due 
care  means  the  degree  of  care  in  pro- 
portion to  the  capacity  of  the  child  to 
anticipate  the  danger  and  guard  against 
it;  and  therefore,  due  care  as  to  adults, 
would  be  gross  negligence  as  to  chil- 
dren :  Robinson  ▼.  Cone  (1850),  22  Vt. 
213;    Fittsburg  A.  6-  M.  R.  R.  Co.  v. 
GiMo^//(i873),  74  Pa.  421;   Lucas, 
AdmW,  V.  R,  R,  Co.  (1856),  6  Gray 
(Mass.)  71  iRerr  v.  Fcr^e  (1870),  54 
111.  484;  Brannon  ▼.  R.  R.  Co.  (1 877), 
45  Conn.  284;    IVaUers  v.  R.  R.  Co, 
(1875),  41  lovt^  71 ;   East  Saginaw 
Ry.  Co.  V.  Bohn  (1S73),  27  Midi.  503 ; 
Kenyon  v.  R.  R.  Co.  (1875),  5  Hun  (N. 
Y.)  479 ;  T.b^  F.  Ry,  Co.  ▼.  ODonneU 
(1882),  58  Tex.  27 ;  CC^f  S.  F.  Ry, 
Co.  V.  Evansich  (1884),  61  Id.  3. 

Now  if  children,  sui  juris  or  non 
sui  juris,  have  a  right  on  the  sidewalk 
and  street  (and  the^  adjudications  have 
modified  Hartfield  y.  Rofter  to  this  ex- 
tent: Mc Garry  y,  Z^omu  (1875),  63 
N.  Y.  104;  Karr  v.  Farks {\%^ij),  40 
Cal.  188;  Mangamy.R.R.Co.{\^^), 
38  N. Y.  455 ;  JttUry,  R.  R.  Co.  (1866), 
2  Keyes  (N.  Y.)  154;  Q Flaherty  v. 


R.  R.  Co.  (1869),  45  Mo.  70;  Cosgrenf€ 
y,  Qgden  (1872),  49  N.  Y.  25$ ;  Sehier- 
hoedy,  R,  R.  Co.  (1871),  40  Cal.  447; 
Drew  y.  R.  R.  Co,  (1862),  26  N.  Y.  49; 
Lynch  y.  Smith  (1870),  104  Mass.  52; 
Ihl  y.  R.  R.  Co.  (1872),  47  N.  Y.  317 ; 
East  Saginaw  Ry.  Co.  y.Bohn  (1873), 
27  Mich.  503 ;  Bfllefoniaine  ^  /.  R. 
R.  Co.  y.  Snyder  (1868),  18  Ohio  St 
399;  McMahony.  R.  R.  Co.  (1873),  39 
Md.  438;  Mulligan  y.  Curtis  (1868), 
100  Mass.  512) ;  then  it  is  immaterial 
whether  the  child  is  there  through  the 
negligence  of  the  parents  or  not.  Being 
on  the  sidewalk  by  right,  and  only  re- 
quired to  exercise  the  care  commensu- 
rate with  its  age  and  descretion,  and  the 
defendant  compelled  to  exercise  a  higher 
degree  of  care  towards  children  than  to 
adults,  it  follows  that,  as  to  children  de- 
void of  the  sense  of  danger,  or  incapa- 
ble of  anticipating  danger  and  guarding 
against  it,  there  can  be  no  contributory 
negligence,  and  the  rule  is  that  the  de- 
fendant is  liable,  if  he  could  have 
avoided  the  injury  by  the  exercise  of  due 
care.  This  the  courts  have  asserted  in 
modification  of  the  rule  (in  Hartfieldy. 
Ro^r):  Baltimore  C.  F.  Ry.  Co.  v. 
McDonnell  (1875),  43  Md.  556;  Mc- 
Miihon  V.  R.  R.  (1873),  39  Id.  439; 
Barksdully.  R.  R.  Co.  (1871),  23  La. 
An.  180,  which  is  sul»tantiaUy  the  rule 
in  Dai'ies  y.  Mann  (1842),  lo  M.  & 
W.  546,  that  if  a  traveler  can,  by  the 
exercise  of  ordinary  care,  avoid  doing 
an  injury  to  something  exposed  in  the 
highway,  he  is  bound  to  do  it  If  such 
a  child  is  injured,  notwithstanding  the 
exerci!«e  of  due  care  on  the  pari  of  tlie 
defendant,  then  there  is  no  cause  of  ac- 
tion. The  child  did  not  contribute,  be- 
cause it  was  incapable  of  contributing; 
the  defendant  is  not  liable,  t'Ccause  he 
committed  no  breach  of  duty. 

In  such  cases,  the  sole  question  is,  did 
the  defendant  fail  to  exercise  due  care? 
and  this  the  weight  of  the  authorities 
approve :  Robinson  ▼.  Cone  (1850),  22 
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Vt  213;  //i  P.  X,  X.  C0.  ▼.  Mmktmy 
(1868),  57  Ft.  187 ;  P,  R.  R.  C0.  ¥. 
JCeify  (l8s8),  31  Id.  372;   RamcA  r. 
Uoyd  (i8$8),  Id.  358;  P  &^  R.  R, 
R.  C9,  ¥.  ^imrm  (1864),  47  Id.  300; 
SmUk  ▼.  Comnar  (1864),  4/i  Id.  si8 ; 
Glassty  ▼.  R,  R,  C#.  (1868), 57  Id.  172; 
Ray  ▼.  R.  R.  C«.  (1870),  65  Id.  269; 
P,  ^  R.  R,  R.  Ca,  ▼.  Lmtf  (1874),  7$ 
Id.  257;  Gov.  S,  R.  R.  C#.  ¥.  ffamlm 
(1875),  53  Ala.  70;  BeiUfnUame  6*  /. 
R.  R.  Co,  ^Jmydir  (1868),  18  Ohio  St. 
399;  C.  C.  C.  6*  /.  iP.  ^.  G9.  V.  Mam- 
ton  (1876),  30  Id.  45 1;   NorfM  6* 
i»  iP.  ^.  Co,  ▼.  Orwi^^f  (1876),  27 
Gnt  (Va.)  455 ;     77i>|ftf  ▼.  Cardntr 
(1849),  >9  ^^ODi>-  5^ »  ZW^r/  ▼.  iP.  R, 
(l8s8)»  26  Id.  591 ;  Brmuam  ▼.  7<mr» 
^  SmOkbwy   (1870),   37    Id,    199; 
BoUmd  ▼.  ^.  iP.  a.  (1865),  36  Ma 
484 ;  SHOtom  ▼.  R.  R.  Co.  (1878),  67 
Id.  671;   ^WiriT.  iP.iP.a.  (i882),75 
Id.S42;  Hmfy.Amet(i9l^),i^  Neb. 
139;  WkirUy  ▼.  I#^i;i^m«»  (1858%  I 
HcMl  (Teim.)  610;  G,  H.  6* ^.  ^/.  Co, 
¥.//tf0r«(i883),59Tex.  64;  T.^  P. 
Ry,  Co,  T.  a'X^Mifri/(i882),  58  Id.  27 ; 
H,  6*  r.  C.  Ry,  Co,  ▼.  Simpsom  (1883), 
60  Id.  103 ;    7:  di,  Ry,  Co.  ti  al,  ▼. 
Htrh€€k  (1884).  60  Id.  602. 

Acowding  to  the  adjudications,  this 
rale  does  not  apply  to  children  injured 
by  the  negligence  of  the  parent,  while 
in  the  actual  custody  and  control  of  such 
parent :  N.  P,  R,  R,  Co.  ▼.  Afakony 
(1868),  57  Pa.  187;  Noliy  ▼.  Gas  Co, 
(1857),  8  Gray  (Mass.)  123;  Pithhurg^ 
A,  6*  M,  R,  R.  Co,  r,  Caidwell  (1873), 
74P^42l;  BeUefomte^I.R.R.Co.y, 
5jt/^/r(i868),  l8  0hioSt399;  Easi 
Saginaw  C,  Ry.  Co,  v.  Bokn  (1873),  27 
Mich.  503 ;  SiiUson  ▼.  R,  R,  Co,  (1878), 
67  Mo.  671 ;  Lannen  v.  Gas  Co.  (1865), 
46  Baib.  (N.Y.)  264;  R.  R.  v.  Straiion^ 
76  111.  38 ;  Carter  v.  Townt  (1868),  98 
Mass.  567;  Morrison  ▼.  R.  R.  Co. 
(>S74),  56  N.  v.  302  ;  though  it  is  diffi- 
cult to  understand  what  inherent  reason 
can  exist  for  excusing  a  defendant  who 


has  coBsnitled  a  breadi  of  doty,  bc> 
canse  the  parent  waa  Begligent,  not- 
withstaadinf  the  mjofy  would  not  have 
occoired  had  Ibedelmdant  czcsdsed 

doa  care 

With  respect  to  difldreii  tm  Juris, 
the  rule  in  Lymk  ▼.  Nurdin^  and  not 
the  mle  applicable  to  duldrea  nam  sm 
juris^  tppUtti  bccanse  they  ate  capable 
of  exercising  discretion,  and  of  recog- 
nixiiig  danger  and  providing  against  it, 
bat  only  in  proportioa  to  their  age  and 
prudence. 

As  stated  abofve,  a  higher  degree  of 
care  must  be  used  towards  childrea  than 
adults,  because  of  the  souJIer  degree  of 
judgment  and  discretion  possessed  by 
children ;  hence,  if  ordinary  care  b  re- 
quired with  respect  to  adults,  it  follows 
that  extraordinary  care  must  be  exer- 
cised towards  chikhen,  and,  therefore, 
the  sole  question  would  be,  did  the  de- 
fendant exercise  this  due  care?    If  he 
did  not,  he  should  be  held  liable.    If 
he  did,  he  is  not  liable.    If,  on  the  one 
hand,the  child  is  only  required  to  exercise 
the  care  which  may  be  expected  from  his 
age  and  intelligence,  and,  on  the  other, 
the  defendant  must  exercise  extraordi- 
nary care— or  a  higher  degree  of  care 
than  ordinsry  care — it  is  difficult  to  un- 
derstand why  a  defendant  who  has  failed 
to  exercise  the  care  which  the  law  de- 
mands, and  thereby  caused  the  injury, 
should  be  exempt  from  liability,  when 
a  child,  capable  of  exercising  childish 
care,  has  failed  or  forgotten  to  use  that 
care.    As  a  matter  of  reason  and  na- 
ture, the  omission  of  a  child  to  exercise 
childish  care,  ought  not  to  be  allowed 
to  excuse  the  want  of  due  care  in  an 
adult 

The  rule  in  Lynch  y,  Nurdin  does 
not  extend  'to  the  question  whether,  or 
not,  the  child  exercised  the  care  ex- 
pected from  one  of  his  i^e  and  judg- 
ment, but  is  based  entirely  upon  the 
({uestion,  Did  the  defendant  exercise 
due  care?    Hence, due  care  required 
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lihn  not  to  Icmvc  hii  bone  and  ctrt  on* 
hitched  and  vnattcnded  hi  the  street* 
where  children  might  get  hnit  bjr  play- 
ing with  or  about  it :  Lyntk  v.  Nmrdin 
(1841),  I  A.  &  E.  (N.S.)  29;  Clark 
T.  Chambers  (1878),  L.  R.,  3  Q.  B.  Div. 

327. 
And  that  he  do  not  leave  his  turn* 

tables  unguarded  and  nnlocked  in  a 

place  likely  to  attract  children,  even 

upon  his  own  groand :     K.  R,  C0.  ▼. 

Siout  {1873).  «7  Wall.  (84  U.  S.)  657; 

s.  c.  2  Dill.  (U.  S.  C  Ct.,  Dtst  Neb.) 

294. 

Nor  leave  a  tilted  bulkhead  so  exposed 
on  the  sidewalk,  that  a  child  may  throw 
it  over  and  suffer  injury :  Bif;ft  v.  Card- 
Mir  (1849),  19  Conn.  507. 

Nor  pile  lumber  in  such  a  place,  and 
in  such  a  way,  as  to  fall  on  children 
should  they  play  upon  it :  Cosgrove  v. 
Ogden  (1872),  49  N.  Y.  255;  AtiAlpin 
v.  Pawen\\^^%\  55  How.  Pr.  (N.  Y.) 
1 63 ;  Venderbeek  v.  Hendry  ( 1 87 1 ),  34 
N.  J.  L.  467. 

Nor  use  dangerous  or  hazardous  in- 
strumentalities, exposed  where  children 
may  get  at  them :  Btdand  v.  R,  R.  Co, 
(1865),  36  Mo.  484;  Wood  V.  Sckooi 
Dist,  (1876),  44  Iowa  27;  Lyons  ▼. 
Jnkah,  Brookiine  (1876),  II9  Mass. 
491;  Kerr  v.  Forgue  (1870),  54  IlL 
482;  Kefe  T.  R,  R,  Co.  (1875),  21 
Minn.  207 ;  Nagle  ▼.  R.  R,  Co.  (1882), 
75  Mo.  653;   Kansas  C.  Ry.  Co.  t. 


FilMsimmons  (1879),   22    Kan.    686; 
Koons  V.  R,  R.  Co.  (1877),  65  Ma  592. 

Nor  expose  on  his  premises,  or  where 
children  may,  or  are,  likely  to  resort,  or 
be  attracted,  any  dangerous  tool,  or 
machine,  or  contrivance :  Stott/r,  Siattx 
City  6*  P.  R.  R.  Co.  (1872),  U.  S.  C 
Q.,  Dist.  Neb.,  2  Dill.  294 ;  R.  R.  Co.  v. 
Siont  (1873).  17  Wall.  (84  U.  S.)  657 ; 
only  questioned  in  St.  L.  V.  6*  T,  N,  R. 
R.  Co.  V.  BeU  (1876),  81  111.  76;  ATc- 
A/pin  V.  Paweii  (1877),  70  N.  Y.  126; 
and  rejected  in  Lane  v.  Atlatstie  fVorkt 
(1872),  III  Mass.  136;  Hugkes  ¥. 
Alaijie  (1863),  2  H.  &  C.  744 ;  Mangam 
V.  AtUrtoH  (1866),  L.  R.  I  Ex.  239. 

Thb  proper  rule  has  been  carried  so 
far  that,  where  children  were  injured 
while  playing  on  a  railroad  track,  the 
defendant  was  held  liable  if  the  injury 
could  have  been  avoided :  Morrissey  ¥. 
R.  R.  Co.  (1879),  126  Mass.  377; 
Eckert  v.  R.  R.  Co.  (1871),  43  N.  Y. 
502;  Centrai  Br.  U.  P.  R.  R.  Co.  v. 
Henigk  (1880),  23  Kan.  347 ;  Smiik  ¥. 
R.R.  Co.  (1881),  25  Id.  738. 

In  conclusion,  it  is  believed  to  be  the 
rule  that,  for  injuries  to  children,  ms 
juris  or  non  sui  juris^  while  on  the 
sidewalk  or  street,  whether  at  play  or 
not,  to  hold  the  defendant  liable,  if  he 
has  failed  to  exercise  the  care  required, 
irrespective  of  any  other  questkm. 

John  F.  Kixxy. 

St.  Paul,  Mian. 
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Suprtnu  Court  af  IlUnois. 
PATRICK  J.  SEXTON,  AppeUani, 

V. 

CHICAGO  STORAGE  CO-  et  al..  Appellees. 


A  tnmsfer  hj  a  tenmt,  of  the  demised  premises,  for  the  imexpised  icsidneof  his 
term,  b  so  nsigmnent,  making  the  assignee  liable  to  the  original  lessor  for  rent, 
dwmgh  the  instrument  of  transfer  purports  to  be  a  lease,  reserves  a  different  rent 
frosa  that  specified  in  the  original  lease,  with  right  of  re-entry  and  forfeiture  fcr 
non-payment,  and  provides  for  sunender  of  the  premises  to  the  original  lessee. 

The  fiict  that  the  original  lessor  has  refused  to  release  his  lessee  from  liability 
for  rent,  and  to  accept  the  rent  reserved  in  the  assignment,  does  not  estop  him  from 
treating  the  transfer  as  an  assignment 

Thai  an  assignment  of  a  lease  was  made  without  the  written  assent  of  the  lessor, 
in  violation  of  the  provisions  of  the  lease,  is  no  defence  to  a  suit  by  the  lessor 
the  assignee  for  rent 


Appeal  from  Appellate  Court,  fir-st  district 

On  May  i,  1885,  Patrick  J.  Sexton  leased  to  Frank  F.  Cole,, 
by  two  separate  leases,  for  different  parts  of  the  building,  a 
certain  warehouse  in  Chicago,  for  the  term  of  three  years,  at 
a  rent  of  ^66.66  per  month.  Nine  days  later  Cole  leased  this 
warehouse  to  the  Chicago  Storage  Company,  for  the  whole  of 
his  unexpired  term,  at  a  rental  of  ^300  per  month  for  the  first 
year,  ^500  per  month  for  the  second  year,  and  ^650  per  month 
for  the  third  year,  with  right  of  re-entry  and  forfeiture  for  non- 
payment of  rent,  and  a  covenant  by  the  company  to  surrender 
possession  to  him,  at  the  expiration  of  the  term,  or  sooner  de- 
termination of  the  lease.  Sexton  treated  this  second  lease  as 
an  assignment,  demanded  rent  from  the  company  at  the  rate 
of  ^66.66  per  month,  and,  on  its  non-payment,  brought  this 
suit  against  the  corporation  and  its  stockholders,  to  dissolve 
the  corporation  for  having  ceased  to  do  business,  leaving  debts 
unpaid.  The  Superior  Court  and  the  Appellate  Court  both 
held  the  conveyance  from  Cole  to  the  company  to  be  a  sub- 
lease, and  dismissed  the  bill  for  want  of  equity,  because  the 
defendants  were  not  indebted  to  complainant 

Alexander  S.  Bradley  {John  N.  Jewett  and  Jewett  Bras,^  of 
counsel),  for  appellant 

Kenneth  R.  Smoot  and  Monk  &  Elliott,  for  appellees. 
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ScHOLFiELD,  J.,  Junc  1 5,  1 889.  Thc  evidence  sufficiently 
proves  that "  the  Chicago  Storage  Company  has  ceased  doing 
business."  This  is  not  contested  by  counsel  for  appellees, 
though  they  seek  to  avoid  its  eflect  by  the  circumstance  which 
they  claim  to  be  proved,  that  such  iailure  is  solely  because  of 
the  seizure  and  appropriation  of  its  property  for  the  payment 
of  rent  due  from  Frank  F.  Cole  alone  to  appellant  It  is  there- 
fore manifest  that,  in  determining  whether  the  corporation  has 
left  debts  unpaid,  so  as  to  bring  the  case  within  section  25,  c. 
32,  Rev.  Stat.  1874,  as  amended  by  the  Act  of  May  22,  1877, 
in  relation  to  corporations  (Laws  1877,  p.  66),  the  first  and 
most  important  question  is,  whether  the  Storage  Company  is 
an  assignee  of  the  term  of  Frank  F.  Cole,  or  only  a  sub-lessee 
under  him,  for,  if  it  is  an  assignee  of  the  term  of  Frank  F.  Cole, 
it  stands  in  his  shoes  as  respects  his  covenant  to  pay  rent,  and 
its  property  is  liable  to  be  seized  and  appropriated  to  the  pay- 
ment of  the  rent  by  distress,  as  was  done.  If,  however,  it  is 
but  a  sub-lessee  under  Frank  F.  Cole,  it  is  liable  only  on  its 
covenants  to  him. 

The  leases  to  Frank  F.  Cole  are  "  for  and  during  "  the  terms 
named,  "  and  until  the  ist  day  of  May,  1888."  The  lease  exe- 
cuted  by  Frank  F.  Cole  to  the  Chicago  Storage  Company  is 
of  precisely  the  same  premises  included  by  the  leases  to  him, 
and  it  is  in  the  identical  language  of  those  leases,  "  for  and 
during"  the  term  named,  "and  until  the  ist  day  of  May, 
1888 ;"  so  that  the  terms  all  end  at  the  same  instant  of  time. 
No  space  of  time,  however  minute,  therefore,  can  by  any  possi- 
bility remain  after  the  term  of  the  Storage  Company  has  ended 
before  the  expiration  of  the  term  of  Cole,  in  which  he  could 
enter  upon  or  accept  a  surrender  of  the  premises.  The  general 
principle,  as  held  by  all  the  authorities,  is  that,  where  the  lessee 
assigns  his  whole  estate,  without  reserving  to  himself  a  rever- 
sion therein,  a  privity  of  estate  is  at  once  created  between  his 
assignee  and  the  original  lessor,  and  the  latter  then  has  a  right 
of  action  directly  against  the  assignee,  on  the  covenants  run- 
ning with  the  land,  one  of  which  is  that  to  pay  rent ;  but  if  the 
lessee  sub-lets  the  premises,  reserving  or  retaining  any  rever- 
sion, however  small,  the  privit>''  of  estate  between  the  sub-lessee 
and  the  original  landlord  is  not  established,  and  the  latter  has 
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fio  right  of  action  against  the  former,  there  being  neither  privity 
of  contract  nor  privity  of  estate  between  them.    The  chief  diffi* 
culty  has  been  in  determining  what  constitutes  such  reserva- 
tion of  a  reversion*    The  more  recent  English  decisions,  and 
all  of  the  text-books  treating  of  the  question,  which  have  been 
accessible  to  us,  hold  that,  where  all  of  the  lessee's  estate  is 
transferred,  the  instrument  will  operate  as  an  assignment,  not- 
withstanding that  words  of  devise,  instead  of  assignment,  are 
used,  and  notwithstanding  the  reservation  of  a  rent  to  the 
grantor,  and  a  right  of  re-entry  on  the  non-pajrment  of  rent, 
or  the  non-performance  of  the  other  covenants  contained  in 
it :    I  Piatt,  Leases,  1-9,  102 ;  Woodf ,  Landl.  &  Ten.  (7th  Ed.) 
211(1  ith  Ed.),  236 ;  Wood,  Landl.  &  Ten.,  p.  181,  §  90 ;  Tayl., 
Landl.  &  Ten.  (8th  Ed.)  16,  note  2 ;  Bac.  Abr.  tit.  "  Leases," 
H  3;  2  Prest  Conv.  124,  125;   Beardman  v.  Wilson  (1868), 
L.  R.  4  C  P.  57;   Doe  V.  Bateman  (1818),  2  B.  &  Al.  168; 
V^oUaSlon  v.  HakewiU  ( 1 841 ),  3  Scott,  N.  R.  593.     Undoubtedly 
many  cases  may  be  found  wherein  the  lessee  has  granted  to 
another  party  his  entire  term,  retaining  no  reversionary  interest 
in  himself;  and  it  has  been  held  that  the  relation,  as  between 
the  parties,  was  that  of  landlord  and  tenant,  or,  perhaps  more 
correctly,  lessee  and  sub-lessee,  because  such  was  clearly  the 
intention  of  the  parties ;  but  this  was  the  result  of  contract 
only,  and  not  conclusive  upon  the  original  landlord,  since  he 
was  not  a  party  to  it     The  relation  of  landlord  and  assignee 
of  a  term,  however,  it  has  been  seen,  does  not  result  from  con- 
tract, but  from  privity  of  estate,  and  therefore,  when  the  orig- 
inal lessee  has  divested  himself  of  his  entire  term,  and  thus 
ceased  to  be  in  privity  of  estate  with  the  original  landlord,  the 
person  to  whom  he  has  transferred  that  entire  term  must  neces- 
sarily be  in  privity  of  estate  with  his  original  landlord,  and 
hence  liable  as  assignee  of  the  term  :    See  Wood,  Landl.  & 
Ten.  182,  and  authorities  cited  in  note  i;   Van  Rensselaer  v. 
Hays  (1839),  19  N.Y.  68;   Pluck  v.Digges  (1831),  5  Bligh 
(N.  S.)  31;    Thorn  v.  WooUcombe  (1832),  3  B.  &  Ad.  586; 
Carpenter^  Union  v.  Railway  Co,  (1873),  45  Ind.  281 ;  Smiley 
V.  Van  Winkle {i%$6),6  Cal.  605  ;  Blumenbergw.  Myres{\%tj\ 
32  Id.  93;  Schilling  v.  Holmes  (1863),  23  Id.  227. 

Counsel  for  appellees  contend,  and  the  Courts  below  ruled 
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accordingly,  that  the  reservation  of  a  new  and  diflerent  rent, 
or  the  reservation  to  the  lessor  of  the  right  to  declare  the  lease 
void  for  the  non-performance  of  its  covenants,  and  to  re-enter 
for  such  breach,  or  at  the  end  of  the  term,  coupled  with  the 
covenant  of  the  lessee  to  surrender  at  the  end  of  the  term  or 
upon  forfeiture  of  the  term  for  breach  of  covenant,  make  the 
letting  by  the  lessee  a  sub-letting  and  not  an  assignment  of  the 
term,  notwithstanding  the  lessee  has  retained  in  himself  no 
part  of  the  term ;  and  they  rely  upon  Collins  v.  Hasbrauck 
(1874),  56  N.  Y.  157 ;  Ganson  v.  Tifft^iijy),  ji  Id.  48 ;  -«5r- 
Neilx.  JCenda// {1S80),  128  Mass.  245 ;  and  DutUap  v.  BuUard 
(1881),  131  Id.  161, — as  sustaining  this  contention.  There  is 
general  language  in  Collins  v.  Hasbrouck  quite  as  broad  as 
claimed ;  but  no  question  therein  presented  called  for  its  use, 
and  its  meaning  ought  to  be  limited  by  the  &cts  to  which  it 
was  applied.  There,  the  first  original  lease  was  for  the  term  of 
10  years  from  the  1st  of  April,  1864 ;  the  second  was  for  the 
term  of  9  years  from  the  1st  of  April,  1865.  Thus  both  ex- 
pired April  I,  1874.  The  sub-lease  was  for  the  term  of  two 
years  and  seven  months  from  the  1st  of  September,  1867, — 
that  is  to  say,  until  the  ist  of  April,  1870, — with  the  privilege, 
however,  to  the  lessee  to  extend  the  term  four  years,  or  until 
April  1,  1874,  by  giving  twoinonths'  notice,  etc  The  plaintiff 
claimed  that  the  leases  were  forfeited  by  the  sub-letting,  and 
the  Court  so  held.  No  distinction  was  taken,  in  the  opinion 
of  the  Court,  between  an  absolute  demise  until  the  end  of  the 
term  and  a  mere  privilege  to  have  the  demise  extended  four 
years,  which  was  until  the  end  of  the  term.  We  have  held 
that  a  similar  clause  in  a  lease  is  not  a  present  demise,  but  a 
mere  covenant,  which  may  be  specifically  enforced  in  chancery, 
or  upon  which  an  action  at  law  may  be  maintained  for  a  breach 
of  covenant:  Hunter  v.  Silvers  {1SS2),  15  III.  174;  Sutherland 
V.  Goodnow  (1884),  108  Id.  528.  And  it  would  seem  quite 
evident  that,  in  no  view,  could  the  reversion  have  passed  until 
afler  the  grantee  elected  to  have  the  term  for  four  years  longer; 
and  so,  when  the  lease  was  executed,  there  was  still  a  rever- 
sionary interest  in  the  sub-lessor  of  four  years,  subject,  though 
it  may  have  been,  to  be  thereafter  divested  by  the  election  of 

the  sub-lessee.    In  Ganson  v.  Tifft,  the  sub-lease  provided  that, 
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at  the  expiration  of  the  term,  or  other  sooner  determination 
of  the  demise,  the  lessee  should  surrender  the  demised  prem- 
ises to  the  lessors,  and  the  G>urt  said :  ''  This  constitutes  a 
sub-lease  of  the  premises,  and  not  an  assignment  of  the  term." 
In  SttvMtri  V.  Railroad  Co.  (1886),  102  N.  Y.  601,  there  was  a 
demise  by  the  lessee  to  the  Long  Island  Railroad  Company 
for  a  term  longer  than  that  held  by  the  lessee.  There  was  also 
a  different  rent  to  be  paid  than  that  provided  to  be  paid  by  the 
original  lease,  and  there  was  a  reservation  of  the  right  to  re- 
enter for  non-payment  of  rent,  etc.  It  was  held  that,  as  to  the 
original  landlord,  this  amounted  to  an  assignment  of  the  lease, 
and  that  its  character  was  not  destroyed  by  the  reservation 
therein  of  a  new  rent  to  the  assignor  with  a  power  of  re-en- 
tering for  non-payment  of  rent,  or  by  its  assumption  of  the 
character  of  a  sub-lease.  The  Court,  after  laying  down  the 
rule  substantially  as  we  have  heretofore  stated  it  to  be  recog- 
nized  by  the  text-books  and  recent  English  decisions,  said : 

**  The  cfiect,  therefore,  of  a  demise  by  a  lessee  for  a  period  equal  to  or  exceed- 
ing his  whole  tenn  is  to  divest  him  of  any  rerersionary  right  and  render  his  lessee 
liable,  as  assignee,  to  the  original  lessor,  but  at  the  same  time  the  relation  of  land- 
lord and  tenant  b  created  between  the  parties  to  the  second  demise,  if  they  so 
mtcnded." 

ating  Tayl,  Landl.  &  Ten.  (7th  Ed.)  §  109,  note ;  Id.  §  16, 
note  5  ;  i  Washb.,  Real  Prop.  (4th  Ed.)  515,  note  6;  Adams s. 
Beack (iSso),  i  Phila.(Pa.)99;  Carpenteri  Union '^.Railway  Co. 
(i873),45  Ind.  281 ;  />^v.  Aiy«^(i8s6),4Mich.  106;  Lloydy, 
Cozens  (1830),  2  Ashm.  (Pa.)  1 3 ;  Wood,  Landl.  &  Ten.  (Banks' 
Ed.)  347, — and  then  adding:  "These  rules  are  fully  recog- 
nized in  this  State:  Prescott  v.  De  Forest  (1819),  16  Johns.  (N. 
Y.)  159;  Bedford  v.  7>rA««^(i864),  30  N.  Y.  457;  Dains  v. 
Morris  (1867),  36  Id.  569;  Woodhull w, Rosentlial{\Z7t,\  61  Id 
382,  391,  392."  In  speaking  of  the  ruling  in  Collins  v.  Has^ 
brouck^  supra^  after  stating  the  facts,  the  Court  said : 

"  In  the  opinion,  the  question  is  discussed  whether  the  sub-Iesse  amoonted  to  an 
assignment  of  the  term  of  the  original  lease,  or  a  mere  sub-letting  or  re-letting  of 
part  of  the  demised  premises.  This  question,  in  Tiew  of  the  result  reached  on  the 
question  of  waiver,  oeased  to  be  controlling ;  but,  in  discussing  it,  the  learned 
judge  delivering  the  opinion  made  some  remarks  touching  the  eflect  of  reserving  a 
new  rent  in  the  sub- lease,  and  of  reserving  to  the  original  lessee  a  right  of  re- entry 
for  a  breach  of  condition  by  his  lessee,  which  have  given  rise  to  some  conlusi<in. 
The  features  of  the  instrument,  which  are  above  referred  to,  would  be  proper  sob- 
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jcds  of  consideration  for  the  pmpose  of  determining  whether  the  relation  of  land- 
lord end  tenant  was  created  as  between  the  original  leasee  and  his  lessee,  and  bore 
upon  the  question  then  before  the  Coot,  m.,  whether  the  second  lease  was  a  sab- 
letting  or  re-letting  of  part  of  the  demised  premises,  which  con»tituted  a  breach  of 
the  covenant  not  to  snb-lct  or  re-let  Bnt  the  question  of  privity  of  estate  between 
the  original  1esi»or  and  the  lessee  of  his  lessee  was  not  in  the  case.  The  determi- 
nation of  the  question  depends  npon  whether  the  whole  of  the  term  of  the  origi- 
nal lessee  became  vested  in  his  lessee,  and  the  circumstances  that  the  second  lease 
reserves  a  different  rent  or  a  right  to  entiy  for  breach  of  condition  are  inunaterial.'' 

And,  after  quoting  many  authorities  to  sustain  that  position, 
the  opinion  proceeds : 

**  The  ca«es  which  hold,  that  where  a  lessee  sub-leases  the  demised  premises  for 
the  whole  of  his  term,  bnt  his  lessee  covenants  to  surrender  to  him  at  the  end  of 
the  term,  the  sub-lease  does  not  operate  as  an  assignment,  proceed  npon  the  theory 
that,  by  reason  of  this  covenant  to  surrender,  some  fragment  of  the  term  remains 
in  the  original  lesisor.  In  most  of  the  cases,  and  in  the  earlier  cases  in  which  this 
doctiine  was  broached,  the  language  of  the  covenant  was  that  the  sub-lessee  would 
snrrender  the  demised  premises  on  the  last  day  of  the  term." 

It  is  true  that  in  this  case,  as  has  been  before  stated,  the 
lessee  demised  for  a  number  of  years  beyond  the  term  for 
which  he  held ;  but  it  is  impossible  that,  upon  principle,  there 
can  be  any  diflerence  between  a  demise  of  an  entire  term,  which 
can  leave  no  possible  space  of  time  remaining  in  the  lessor, 
and  a  demise  for  any  additional  time  beyond  the  term ;  for, 
since  no  one  can  demise  what  he  does  not  have,  all  that  can 
pass  by  the  demise,  in  the  latter  instance,  is  the  entire  term  of 
the  lessor.  If,  here,  the  demise  of  Frank  F.  Cole  vests  his 
entire  interest  in  the  property,  as  it  professes  to  do,  ''  for  and 
during  "  the  remainder  of  his  term,  "  and  until  the  ist  day  of 
May,  1888/'  it  cannot  be  that  any  portion,  however  short  in 
duration,  of  the  term  granted  him  by  the  leases  of  appellant, 
remained  in  him,  because  they  are  limited  by  the  same  words 
precisely,  namely,  "  for  and  during  '*  the  term,  "  and  until  the 
1st  day  of  May,  1888."  In  McNeil  v.  Kendall  (1880),  128 
Mass.  245,  there  were  easements  reserved  from  the  effect  of 
the  lease.  In  Dunlapv.  Bullard  (1881),  131  Id.  161,  how- 
ever, the  (acts  are  analogous  in  principle  to  those  here  in- 
volved ;  and  it  was  held  that  the  demise  of  the  entire  term  of 
the  lessee  was  a  sub-lease  and  not  an  assignment,  because  of 
the  right  reserved  in  the  lease  for  the  lessor  to  re-enter  and 
resume  possession  for  a  breach  of  the  covenants.     But  this  is 
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held  upon  the  ground  that,  under  the  decisions  of  that  Court, 
the  right  to  re-enter  and  forfeit  the  lease  is  a  contingent  rever- 
sionary estate  in  the  property ;  the  Court  having  previously 
held,  in  Austin  v.  Parish  (1838),  21  Pick.  (Mass.)  215-223,  and 
Church  V.  Grant  (18$  $),  3  Gray  (Mass.)  142-147,  that,  where 
an  estate  is  conveyed  to  be  held  by  the  grantee  upon  a  condi- 
tion subsequent,  there  is  left  in  the  grantor  a  contingent  rever- 
sionary interest,  which  is  an  estate  capable  of  devise.  It  has 
been  suggested  that  these  decisions  are  predicated  upon  a  local 
statute,  (see  Tied.,  Real  Prop,  note  i,  p.  1 17, and  note  I,  p. 904, 
6  Amer.  &  Eng.  Cyclop.  Law.),  but  whether  this  be  true  or  not, 
the  decisions  are  plainly  contrary  to  the  principles  of  the  com- 
mon law.  The  right  to  enter  for  breach  of  condition  subse- 
quent could  not  be  alienated,  as  it  could  have  been  had  it  been 
an  estate ;  and  Coke  says :  "  The  reason  hereof  is  for  avoiding 
of  maintenance,  suppression  of  right,  and  stirring  up  of  suits; 
and  therefore  nothing  in  action,  entry  or  re-entry  can  be  granted 
over:"  Co.  Litt.  §  347  (214^7).  See,  also,  i  Com.  Dig.  tit 
"  Assignment,"  C  2,  p.  688 ;  3  Com.  Dig.  tit  "  Condition,"  O 
I,  p.  124;  4  Kent,  Comm.  (8th  Ed.)  126, 123  ;  i  Prest.  Est  20, 
21 ;  Shep.  Touch.  1 17,  I2i.  It  is  said  in  i  Washb.,  Real  Prop. 
(2d  Ed.)  474,  45 1 : 

**  Sach  a  right  [i .  <.,  to  enter  for  breach  of  conditioii  subsequent]  is  not  a  rerer- 
sion,  nor  is  it  an  estate  in  land.  It  is  a  mere  chose  in  action,  and,  when  enforced, 
the  grantor  is  in  by  the  forfeiture  of  the  condition,  and  not  by  the  reverter.'' 

To  like  effect  is,  also.  Tied.,  Real  Prop.  §  277 ;  6  Amer.  & 
Eng.  Cyclop.  Law,  903 ;  Tayl.,  Landl.  &  Ten.  (8th  Ed.  §  293 ; 
Southard  V.  Railroad  Co.  (1856),  26  N.J.  L.,  13,  21 ;  Webster 
V.  Cooper  {i%i2\  14  How.  (55  U.  S.)  488,  501 ;  Schulenbergw. 
Harriman  (1874),  21  Wall.  (88  U.  S.),  44,  63;  NicoU  v.  /?«/- 
road  Co.  (1854),  12  N.  Y.  121. 

It  is  true  that,  by  section  14  of  our  statute  in  relation  to 
landlord  and  tenant  (Rev.  St  1874,  p.  659) : 

**  The  grantees  of  any  demised  lands,  tenements,  rents,  or  other  hereditaments, 
or  of  the  reversion  thereof,  the  assignees  of  the  lessor  oT  any  demise,  and  the  heiis 
and  personal  representatives  of  the  lessor,  grantee,  or  assignee,  shall  have  the  same 
remedies,  by  entry,  action,  or  otherwise,  for  the  non-performance  of  any  agreement 
in  the  lease,  or  for  the  recovery  of  any  rent,  or  for  the  doing  of  any  waste  or  other 
cause  of  forfeiture,  as  their  grantor  or  lessor  might  have  had  if  soch  reveiaioQ  had 
remained  in  such  lessor  or  grantor." 
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But  this  does  not  make  what  was  before  but  a  chose  in  ac- 
tion an  estate.  The  right  to  enter  for  breach  of  covenant  is 
still  but  a  remedy  for  enforcing  performance  of  a  contract  which 
may  be  defeated  by  tender :  Tayl.,  Land.  &  Ten.  (8th  Ed.)  302. 
As  is  said  by  the  Court  in  De  Peyster  v.  Michael  (1852),  6  N. 
Y.  467,  507,  in  speaking  of  the  effect  of  a  like  statute  of  New. 
York :  "  The  statute  only  authorized  the  transfer  of  the  right, 
and  did  not  convert  it  into  a  reversionary  interest,  nor  into  any 
other  estate."  See,  also,  Nicoll\.  Railroad  Co,  (1854),  12  N. 
Y.  121,  at  p.  139.  It  follows  that,  in  our  opinion,  the  rule  as- 
sumed to  be  followed  in  Collins  v.  Hasbrouck^  Ganson  v.  Tifft^ 
and  Dunlap  v.  Bullard^  supra^  is  not  in  conformity  with  the 
common  law,  and  that  it  cannot,  therefore,  be  applied  here. 

The  objection,  that  the  written  assent  of  appellant  was  not 
obtained  to  the  assignment,  cannot  be  urged  by  appellees.  The 
clause  in  the  leases,  in  that  respect,  is  for  the  benefit  of,  and 
can  be  set  up  by  appellant  alone.  He  may  waive  it  if  he  will ; 
and,  if  he  does  not  choose  to  set  it  up,  no  one  else  can :  Weln 
stcrw,  Nichols  {iZii),  104  111.  160;  Willoughbyw.  Lawrence 
(1886),  116  Id.  II ;  Arnsby  v.  Woodward  (1827),  6  B.  &  C. 
519;  Redey,  Farr (1S17),  6  M.  &  S.  121. 

But  counsel  insist  that  appellant  is  estopped,  by  his  conduct, 
to  now  allege  that  the  instrument  executed  by  Frank  F.  Cole 
is  an  assignment.  We  have  carefully  considered  the  evidence 
bearing  upon  this  question,  and  we  are  unable  to  concur  in 
this  view.  Appellant  did  refuse  to  acquiesce  in  the  construc- 
tion placed  by  appellees  upon  the  lease  of  Frank  F.  Cole,  and 
to  settle  with  them  upon  that  basis.  He  refused  to  release 
Frank  F.  Cole  and  accept  the  Storage  Company  alone ;  and  he 
refused  to  accept  the  amount  of  rent  which  the  Storage  Com- 
pany obligated  itself  to  pay  Frank  F.  Cole  as  a  satisfaction  of 
Frank  F.  Cole's  covenant  to  pay  rent  to  him  ;  but  he  was  all 
the  time  willing  that  the  Storage  Company  should  remain  in 
possession,  provided  the  rent  due  him  by  his  lease  to  Frank 
F.  Cole  was  paid  to  him.  He  knew  the  terms  of  the  lease  of 
Frank  F.  Cole  to  the  Storage  Company,  and  he  afterwards  re- 
ceived rent  from  it,  and  permitted  it  to  remain  in  possession. 
The  lessee  continues,  notwithstanding  the  assignment,  liable 
upon  his  express  covenant  to  pay  rent;  and  the  assignee  be- 
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comes  liable  upon  the  same  covenant,  by  reason  of  his  privity 
of  estate,  because  that  covenant  runs  with  the  land :  Tayl.,  Landl. 
&  Ten.  (8th  Ed.),  §  438 ;  2  Piatt,  Leases,  356 ;  Walton  v.  Cronly 
(183s),  14  Wend.  (N.  Y.)  63;  BaUcy  v.  Wells  (1859),  8  Wis. 
141.  Since  appellant  might  sue  Cole,  on  his  express  covenant 
to  pay  rent,  and,  he  having  fled  the  State,  take  out  an  attach- 
ment in  aid  thereof,  we  perceive  no  reason  why  he  might  not 
at  the  same  time  take  garnishee  process  against  the  Storage 
Company,  and  recover  any  debt  which  it  owed  him.  There  is 
certainly  nothing  in  this  inconsistent  with  his  ultimately  en- 
forcing his  liability  against  that  company  as  assignee  of  Cole's 
term.  It  is  not  shown  that  the  Storage  Company  has  been,  by 
anything  done  or  said  by  appellant,  induced  to  do  to  its  pre- 
judice anything  that  it  would  not  otherwise  have  done.  No 
judgment  has  been  recovered  against  it,  as  garnishee  of  Frank 
F.  Cole,  for  rent  due  from  it  to  Frank  F.  Cole,  nor  does  it  ap- 
pear, otherwise,  to  have  been  compelled  to  pay  money  or  incur 
liability  by  reason  of  any  act  or  word  of  appellant  proceeding 
upon  the  recognition  of  its  being  liable  to  Frank  F.  Cole,  as 
such  lessee,  only. 

For  the  reasons  given,  the  decree  of  the  Superior  Court, 
and  the  judgment  of  the  Appellate  Court,  are  reversed,  and  the 
cause  is  remanded  to  the  Superior  Court  for  further  proceed- 
ings consistent  with  this  opinion. 


The  distinction  between  a  sub-lease 
and  an  assignment,  is  a  fundamental 
one,  based  upun  principles  of  the  feudal 
law,  and  is  wholly  independent  of  the 
form  of  the  conveyance :  whether  this 
purports  to  be  a  sub-lease,  or  an  assign- 
ment, is  immaterial:  Thorn  ▼.  Wooll- 
combe  [}Al2\  3  B.  &  Ad.  586,  595; 
Bedford  v.  Terhune  (1 864),  30  N.  V. 
453;  McNtii  ▼.  Ktndall  (1880),  128 
Mass.  245,  251. 

Under  the  feudal  system,  the  owner 
of  a  fee  could  not  substitute  another  in 
his  place,  without  his  lord*s  consent. 
This  restriction  on  alienation  was 
avoided  by  the  practice  of  sub-infeuda- 
tion,  by  which  the  tenant  granted  the 
land  to  be  held  of  him  as  he  held  it  of 


his  lord,  thus  making  the  tenant  an  in- 
termediate landlord.  The  Statute  of 
Quia  Emptores^  1 8  Edw.  I.,  c.  l,  put  an 
end  to  sub-infeudation,  so  far  as  estates 
in  fee  were  concerned,  and,  accordingly, 
wherever  that  statute  is  in  force,  it  is 
possible  to  become  a  landlord  only  by 
granting  an  estate  less  than  a  fee,  and 
thus  retaining  a  reversion :  Van  Rens- 
seiaer  v.  Dennison  (1866),  35  N.  V. 
393,  400. 

Estates  for  years,  being  only  chattel 
interests,  were  not  included  in  the  feudal 
restrictions  against  alienation,  nor  did 
they  come  within  the  purview  of  this 
statute :  I  Wash.,  Real  Prop.  (5th  Ed.), 
462.  Hence  terms  of  years  could  be 
sold,  even  before  the  Statute  of  Quia 
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Empt0nt;  while  in  regtrd  to  them  nb- 
infeudatioii  can  tUll  be  practised. 

The  diffiefcttce  between  alienation  and 
lub-infeudatioo,  is  the  basis  of  the  dia- 
tinction  between  an  assignment  and  a 
sub-letting,  in  the  present  law  of  land- 
lotd  and  tenant. 

Although  this  distinction  is  of  so  rad- 
ical a  nature,  it  is  sometimes  difficult  to 
determine  whether  a  particular  conTcy- 
ance  is  a  sub  lease  or  an  assignment.  In 
such  cases,  the  test  to  be  applied  is  this : 
Does  the  original  lessee  retain  a  rever- 
sion ?  In  order  to  retain  a  reversion, 
the  estate  he  grants  must  be  smaller 
than  his.  Thu^,  a  sub- lease  creates  a 
new  estate,  while  an  assignment  merely 
transfers  an  existing  estate  into  new 
hands :   Comyn,  Landl.  &  Ten.  51,  52. 

The  transfers  which  have  been  found 
most  difficult  to  classify,  are  those  in 
which,  as  in  the  principal  case,  the 
lessee  conveys  the  land  for  the  entire 
residue  of  his  term,  reserving  an  addi- 
tional, or  different  rent,  with  a  right  of 
re*entry  and  forfeiture  for  its  non-pay- 
ment, and  exacting  a  covenant  to  sur- 
render possession  to  him,  at  the  expira- 
tion  of  the  term,  or  sooner  determina- 
tion of  the  lease.  There  are  some  de- 
cisions to  the  effect  that  such  an  instru- 
ment is  a  sub^Iease :  United  Siaies  v. 
HUkey  {1873).  17  Wall.  (84  U.  S.)  13; 
Duntap  V.  Bullard(\^\\  131  Mass. 
161 :  Coilamer  v.  Keltey  (1861),  12 
Iowa  319,  322 ;  Collins  v.  Hqsbrouck 
(1874),  56  N.  Y.  157,  161 ;  but  the 
greater  number  of  authoriJes,  both 
English  and  American,  hold  it  to  be  an 
assignment:  Wollaston  ▼.  JIakewtU 
(1841),  3  M.  &  G.  297,  322;  Beard- 
man  v.  WiUon  (1868),  L.  R.  4  C  P. 
57;  Doe  v.  Baietnan  (1818),  2  B. 
&  Al.  168;  Smith  V.  Afaplebaci  (17^^^ 
I T.  R.  441 ;  IfUks  V.  Downing (ijgS), 
I  Ld.  Ray.  99 ;  Bacon's  Abr.  Leases  I, 
3;  Bedford  v.  Terhune  (1864),  30  N. 

V.  453;  WoodkuUyi.B0sentkal(l%yS)f 
61    Id.    382,  391;    Lloyd  V.     Co»ens 


(1836),  2  Ashm.  (Pa.)  131 ;  Palmer  ▼. 
Edwards  (1783),  I  Doug.  187;  Smiley 
▼.  Van  WinkU  (1856),  6  Cal.  605. 

In  order  to  make  the  transaction  any- 
thing but  an  assignment,  the  estate 
granted  must  differ  from  that  held  by 
the  lessee,  either  in  kind,  or  in  degree. 
But  as  it  runs  for  the  same  length  of 
time  as  the  other,  it  cannot  differ  from 
it  in  degree.  Nor  does  it  differ  in  kind. 
True,  it  is  burdened  whh  a  new  rent, 
but  that  does  not  change  its  character. 
If  a  man  buys  land,  allows  another  to 
acquire  a  right  of  way  over  it,  and  then 
sells  the  land,  the  estate  he  sells,  though 
subject  to  an  easement,  is  the  tame  one 
that  he  bought,  since  a  right  of  way  con- 
fers no  interest  in  the  land :  Garrison  ▼. 
Rudd{\%^%\  19 111.  55S,  564.  So,  the 
assignee*s  estate,  though  burdened  with 
a  new  rent  (which  is  an  incorporeal 
hereditament,  like  a  right  of  way),  is 
the  very  estate  held  by.  the  lessee. 
Thus,  too,  it  hrs  been  held  that  a  con- 
veyance of  land,  to  one  and  his  heirs, 
reserving  a  perpetual  rent,  gives  the 
grantee  a  fee  simple, — the  same  estate 
as  that  of  his  grantor :  De  Peyster  v. 
Michael (\%S^\  6  N.  Y.  467. 

Nor  does  the  condition  of  re-entry 
and  forfeiture  change  the  nature  of  the 
estate  transferred.  Thus,  though  the 
sale  is  a  conditional  one,  it  is  none  the 
less  a  sale.  If  one  sells  a  piano  or 
other  chattel,  to  be  paid  for  in  monthly 
instalments  upon  the  condition,  that  on 
failure  to  pay  any  instalment,  the  title 
shall  revert  to  the  seller,  this  certainly 
is  a  sale  and  not  a  hiring :  Latham  ▼. 
Sumner  (1878),  89  III.  233:  Lucas  v. 
Campbell  (1878),  88  Id.  447.  If  land 
is  sold  upon  condition  subsequent,  the 
vendee  takes  a  fee,  though  his  estate  is 
liable  to  be  divested  on  the  happening 
of  the  condition :  Nicholl  v.  N.  K  6* 
E.  R.  B,  Co.  (1854),  12  N.  Y.  121, 
132.  The  principle  is  the  same  in  sales 
of  terms  of  years. 

So,  too,  a  mortgagee  of  the  term,  in 
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pcMimion,  is  held  to  be  an  anigiiee, 
tboogh  his  estate  is  at  most  an  estate 
upon  eonditioo :  jisior  ▼.  //ayi  (1830)9 
5  Wend.  (N.  Y.)  617 ;  WUiiamM  ▼. 
Baumptit  (1819),  I  B.  &  B.  S38. 

As  to  the  oorenant  to  surrender  the 
ptemises  to  the  lessee,  it  seems  to  be 
settled  in  New  York,  that  the  insertion 
of  this  danse  makes  the  instrument  a 
sob-lease:  Post  ▼.  Keamty  (1849),  2 
N.  Y.  396 :  C^Hm ▼.  Hashrmek  (1874), 
56  Id.  157,  161;  GansoH  v.  Tift 
(■877),  71  Id.  48,  54;  except  when 
the  lessee  attempts  to  transfer  the  land 
for  a  term  longer  than  his  own :  Stew- 
art T.  Long  Island  R.  R,  Co.  (1 886), 
I08  Id.  601.  These  cases  pfoceeid 
i^xm  the  theory  that  the  covenant  to 
sorrender  gives  the  lessee  a  reversion  of 
an  infinitesimal  space  of  time  on  the 
last  day  of  the  term.  But  this  theory 
does  not  seem  to  prevail  elsewhere. 

All  the  interest  the  lessee  retains  in 
die  land,  after  sach  a  transfer,  is  a  rent 
charge,  with  a  right  of  re-entry  for  non- 
payment: Pluck  V.  Digges  (1831),  S 
Bligh,  K.  S.  42 ;  Parmenter'w,  WMer 
(1818),  8  Taun.  593.  But  a  rent  charge 
is  not  an  estate :  Langford  v.  Sdmes 
(»857),  3  K.  &  J.  220,  228;  Payn  v. 
^^0/(1847),  4  Denio  (N.  Y.)  405,  412; 
Van  Rensselaer  v.  Dennison  {1^66)^  35 
N.  Y.  393,  400 ;  nor,  a  right  of  re-entry, 
a  reversion :  De  Peyster  v.  Michael 
(1852),  6  Id.  506.  If  then,  the  lessee 
retains  no  estate  himself,  he  must  have 
done  more  than  carve  a  smaller  estate 
out  of  his ;  and  the  transaction  is  clearly 
an  assignment. 

As  to  the  rights  and  duties  of  assign- 
ees and  sub-lessees  respectively,  the  de- 
cisions are  more  harmonious.  Sub- 
lessee and  assignee  are  both  tenants,  the 
former  of  the  lessee :  Langford  v. 
Selmes  (1857),  3  K.  &  J.  228 ;  the  latter 
of  the  reversioner :  Sanders  v.  Part- 
ridge (1871),  108  Mass.  556.  The  as. 
signee  stands  in  privity  of  estate  with 
the  reversioner :   Walker's  Case  ( 1 587) , 


3  Rep.  22;  Borland* s  Afpemi  (187b), 
66  Pa.  470;  Lester  ▼.  Hardesty 
(1868),  29  Md.  $0;  Donebm  v.  Pidk 
(1885),  64  Id.  501 ;  Salisbury  ▼.  Skir^ 
ley  (1884),  66  Cal.  223.  The  sub-lesMe 
has  with  him  no  privity  whatever :  Me- 
Parian  v.  IVatson  (l850),3  N.  Y.  286; 
Bailey  ▼.  Rickardson  (l885)»  66  Cal. 
416,  421 ;  Gikson  t.  MuUUan  (1883), 
58  Tex.  430,  432. 

Each  can  take  emblements,  if  his  es- 
tate is  unexpectedly  determined  without 
hu  fault:  I  Cruise  Dig.  271 ;  even 
though  it  be  on  accoimt  of  the  act,  or 
omission,  of  the  lessee  himself:  Oland 
v.  Burdwick  (1596),  Cro.  Eliz.  460; 
unless  it  be  determined  by  the  foreclo- 
sure of  a  mortgage  made  before  the 
lease:  Lynde  v.  Rawe  (1866),  12 
Allen.  (Mass.)  too. 

The  sub-lessee  cannot  dispute  the 
lessee's  title,  because  the  latter  is  hb 
landlord:  Ti^kman  v.  Zitf/r (1851), 
13  III.  239;  nor  the  lessor's,  becanse 
the  lessee,  under  whom  he  holds,  could 
not :  Lee  v.  Payne  (1856),  4  Mich.  106, 
117;  Doty  ^.  Burdiek  (l%^6)^  83  IlL 
473.  The  assignee  cannot  dispute  the 
title  of  the  lessor,  who  is  his  landlord : 
Carter  v.  Marshall  (1874),  72  111.  609; 
Green  v.  Wilson  (1887),  Ct  App.  Ky.; 
but  may  dispute  that  of  the  lessee,  who 
is  merely  his  vendor :  Blight'* s  Lessee  y. 
Rochester  (1822),  7  Wheat  (20  U.  S.) 

534,  548. 

An  acceptance,  by  the  lessor,  of  the 
assignee,  as  his  tenant,  while  it  leaves 
the  lessee  still  liable  on  his  express  cov- 
enants: Ghegan  v.  Young  (1854),  23 
Pa.  18;  Wilson  v.  C?^Aan//(l886),  9 
Colo.  585;  Oswald  V.  Fratenhurgh 
(1886),  36  Minn.  270;  frees  him  from 
his  implied  covenants,  in  whole,  or  in 
part,  according  to  the  extent  of  the  as- 
signment: Walker's  Case  (1587),  3 
Rep.  22.  But  no  recognition  of  the 
sub-lessee  by  the  original  lessor  releases 
the  lessee  from  any  of  his  obligations. 

Both  assignee  and  sub-lessee,  being 
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tenants  for  yean,  may  aisign,  or  lab-lcl, 
at  pleasure  unless  restrained  by  express 
covenants :  I  Cruise  Dig.  277.  If  the 
assignee  assigns,  he  loses  all  connectioo 
with  the  rererstoner :  Grundin  v.  Car- 
ter (1868),  99  Mass.  15;  DengUr  v. 
AiUhebsen  (1888),  S.  Ct.  Cal.,  unless 
he  remains  in  possession :  NegUy  ▼. 
Morgan  (1863),  46  Pa.  281 ;  or  unless 
his  assignment  is  merely  colorable; 
Beattie  ▼.  Parrot  S.  6*  C  Co.  (1888), 
S.  Ct.  Mont.  If  the  sub-lessee  assigns, 
he  remains  bound  to  the  lessee  by  pri- 
vity of  contract  I  f  either  of  them  sub- 
lets, it  does  not  change  his  relations  to 
the  land,  or  his  landlord :  Carter  v. 
Hammett  (1854),  18  Barfo.  (N.  Y.)  608, 
611. 

Should  the  assignee  assign  to  the  re- 
versioner, the  estate  for  years  merges  in 
the  fee,  though  any  rents,  reserved  on 
the  different  assignments,  would  still  re- 
main charged  upon  the  land :  Smiley  v. 
Kiii^iii/r(l856),6Cal.6o6.  Should 
the  sub-lessee  assign  to  the  reversioner, 
there  would  be  no  merger :  Benson  v. 
Boites  (1831),  8  Wend.  (N.  Y.)  175, 
180. 

The  lessee  cannot,  by  surrendering  to 
the  revei^ioner,  destroy  the  estate  of 
either  assignee  or  sub-lessee  :  Adams  v. 
Goddard  (1%$^),  48  Me.  212;  Knder 
V.  Ramsey  (1878),  79  N.  C  354 ;  Baker 


V.  Frait  (1854),  15  111.  568;  BaiUyy. 
Richardson  (1885),  66  Cal.  421 ;  but  if 
the  reversioner  enter  upon  the  land,  for 
condition  broken,  both  assignee  and  sub- 
lessee lose  their  estates:  Amsky  v. 
Woodward  {\%2%  6  B.  &  C.  519. 

Rent  Is  annexed  to  both  estates,  by 
law :  Port  y,  Jackson  (1819),  17  Johns. 
(N.  Y.)  239, 243 ;  and  may  aUo  be,  by 
contract.  On  the  first  ground,  each 
must  pay  rent  to  his  own  landlord,  the 
sub-lessee  to  the  lessee :  Gray  v.  Raw- 
son  (1850),  II  III.  528;  Giddings  v. 
Felker  (1888),  70  Tex.  176;  the  as- 
signee to  the  reversioner:  Pingry  v. 
Watkins  (1843),  15  Vt  479;  Babcock 
v.  ScoviUe  (1870),  56  III.  461 ;  SeUis- 
bury  V.  ShirUy  (1884),  66  Cal.  S23. 
On  the  second  ground,  bpth  must  of 
course  pay  to  him  with  whom  they  are 
in  privity  of  contract, — the  lessee. 

These  contrasted  qualities  of  assign- 
ments and  sub-leases,  follow  naturally 
from  the  distinction  between  the  two, 
and  the  basis  on  which  that  distinction 
rests.  In  order  to  distinguish  between 
them,  and  determine  the  qualities  of 
each,  it  is  only  necessary  to  remember 
that  a  sub-lease  is  a  hiring,  while  an 
assignment  is  a  sale. 


Louis  Boisot,  Jr. 


CUcago,  in. 
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Accident  Insurance. 

Suicide^  while  insane^  is  not  within  the  meaning  of  an  accident 
policy,  which  excepts  death  "  caused  by  suicide/'  nor  is  it  within 
an  exception  of  death  resulting  from  bodily  disease,  but  is  an  in- 
jury happening  "  through  external,  violent  and  accidental  means/' 
for  which  recovery  may  be  had.  Blackstane  v.  Standard  Life  and 
Accident  Ins.  Co, ^  S.  Ct.  Mich.,  April  24,  1889. 

Admiralty. 

Limitation  of  year  and  day,  fixed  by  the  Statute  of  Westminster, 
within  which  the  owner  of  a  wreck  is  bound  to  make  his  claim,  be- 
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gim  to  ran  from  the  time  when  the  goods  are  actually  taken  and 
seized  by  the  finder.  Murphy  v.  Dunham^  U.  S.  D.  Ct.^  E.  D. 
Mich.y  April  15,  1889. 

Sunken  cargo  is  not  by  the  common  law  a  wreck  of  the  sea,  which 
term  is  confined  to  goods  cast  upon  the  shore,  or  to  jetsam,  flotsam 
or  ligan.    Id, 

Ihg,  which  undertakes  to  tow  a  raft  to  a  certain  place,  and  which 
leaves  it  before  arriving  at  the  destination,  without  ascertaining 
whether  it  is  made  fast  or  not,  and  without  giving  any  order  in  re- 
lation to  it,  is  responsible  for  the  loss  of  the  raft,  if  carried  away 
by  the  wind  and  tide.  S/okes  v.  Tkt  Henry  Buck,  U.  S.  D.  Ct., 
D.  S.  C,  April  9,  1889. 

Attorniy-at-Law. 

Cammumcaiums  made  by  a  client,  while  consulting  his  attorney 
upon  business  matters,  and  the  advice  and  counsel  given  by  the  lat- 
er, may  be  received  in  evidence  after  the  client's  death,  in  a  con- 
test over  his  will,  when  the  object  is  to  lay  a  foundation  for  the 
admission  of  the  attorney's  opinion  as  to  the  sanity  of  the  testator, 
and  when  such  communications  do  not  reflect  in  any  manner  upon 
the  testator's  character  or  reputation.  In  re  Layman* s  WiU,  S.  Ct. 
Minn.,  April  33,  1889. 

Statute  ef  Umitatums  begins  to  ran  against  a  claim  for  money  col- 
lected by  an  attorney,  who  has  used  no  fraud  or  falsehood  to  his 
client  in  regard  to  its  receipt,  from  the  time  the  collection  is  made. 
Douglas  V.  Carry,  S.  Ct.  Ohio,  March  36,  1889. 

Banks  and  Banking. 

Certification  of  check  of  a  depositor  by  a  national  bank,  who 
has  not  on  deposit  the  amount  of  money  specified  in  such  check, 
while  it  subjects  the  bank  to  the  statutory  penalties,  nevertheless 
renders  it  liable  upon  the  certified  check.  Thompson  v.  St.  Nicho- 
las Nat.  Bank,  Ct.  App.  N.  Y.,  April  16,  1889. 

Fraudulent  receipt  of  deposits  by  officers  of  a  bank,  which  they 
know  to  be  insolvent,  gives  the  depositor  no  preference  over  other 
creditors,  unless  he  can  actually  trace  and  recover  the  identical 
funds  so  deposited.  Atkinson  v.  Rochester  Printing  Co,,  Ct.  App. 
N.  Y.,  2d  Div.,  April  23,  1889. 

Promise  to  honor  a  depositor's  checks,  when  presented  by  antici- 
pated holders,  to  the  amount  of  certain  collateral  pledged  to  the 
bank,  is  not  such  certification  as  is  forbidden  by  the  Act  of  Con- 
gress. Thompson  v.  St,  Nicholas  Nat,  Bank,  Ct.  App.  N.  Y., 
April  16,  1889. 

Bills  and  Notes. 

Acceptance  of  draft  drawn  upon  the  acceptor  as  executor  of  a 
will,  under  which  the  drawer  is  a  legatee,  and  indorsed  by  him  as 
executor,  does  not  charge  the  acceptor  personally,  when  he  shows 
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that  the  understanding  of  all  the  parties  was  that  the  draft  was  to 
be  paid  only  out  of  the  drawer's  interest  in  the  estate,  and  that  the 
acceptance  was  intended  to  bind  the  acceptor  only  in  his  official 
capacity.  SchmUiier  v.  Simon^  Ct.  App.  N.  Y.,  ad  Div.,  April 
aj,  1889. 

Accommodation  paper  may  be  rescinded  at  any  time  before  passing 
into  the  hands  of  a  third  party  for  value,  and  if  an  accommodation 
indorser  notifies  a  person  who  is  about  to  purchase  the  note  which 
he  has  indorsed,  that  he  withdraws  his  indorsement  and  will  not 
be  responsible  upon  the  paper,  and  the  latter,  notwithstanding  such 
notice,  purchases  the  note,  he  cannot  hold  the  indorser,  upon  its 
non-payment.  Second  Nai.  Bank  of  St,  Paul  v.  Howe^  S.  Ct. 
Minn.,  April  24,  1889. 

Negotiability  of  a  promissory  note  is  taken  away  by  a  stipulation, 
making  the  instalments  of  interest,  and  the  principal,  when  due, 
payable  at  a  certain  place,  "  with  exchange  on  New  York,"  as  it  can- 
not be  known  until  the  times  of  payment  arrive,  what  the  rates  of 
exchange  will  be,  and  the  amount  necessary  to  discharge  such  note 
is,  therefore,  uncertain.  Windsor  Savings  Bank  v.  McMakon^  U. 
S.  C.  Ct.,  S.  D.  Iowa,  April  6,  1889. 

Note  given  for  patent'-right^  in  violation  of  a  statute  which  makes 
it  a  misdemeanor  to  sell  a  patent-right  without  first  filing  copies  of 
the  letters  patent,  and  not  containing  the  words  "given  for  a 
patent- right,"  as  required  by  statute,  is,  nevertheless,  good  in  the 
hands  of  one  who  purchases  such  note  in  good  faith,  without  notice, 
and  before  maturity.     Tescher  v.  Merea,  S.  Ct.  Ind.,  May  7,  1S89. 

Notice  of  protest^  under  a  statute  providing  that  such  not  ire  may 
be  given  by  depositing  it  in  the  postofllice,  with  the  postage  pre- 
paid and  addressed  to  the  indorser,  at  his  regular  place  of  business, 
is  sufficient,  where  the  notice  was  addressed  to  the  indorser  and  left 
by  a  messenger,  in  his  absence,  in  a  conspicuous  place  in  his  office, 
which  was  his  regular  place  of  business.  Hobbs  v.  Straine^  S.  Jud. 
Ct.  Mass.,  May  10,  1889. 

Parol  evidence  is  not  admissible  to  show  that,  when  a  promissory 
note  was  delivered  to  the  payee,  he  agreed  to  procure  the  signature 
of  another  person,  and  had  failed  to  do  so ;  nor  that  the  payee 
had  promised,  the  note  having  been  given  by  a  member  ot  a 
church  society  for  moneys  advanced  to  pay  a  church  debt,  that  he 
would  collect  subscriptions  from  other  members  of  the  church  and 
apply  them  to  its  payment,  and  had  not  done  so.  Clanin  v.  Esterly 
Harvesting  Machine  Co,,  S.  Ct.  Ind.,  April  23,  1889. 

Renewal  note  will  not  be  regarded  as  a  satisfaction  of  the  original 
note,  unless  there  is  an  express  or  implied  agreement  to  that  effect. 
Williams  \.  Chisholm,  S.  Ct.  111.,  April  5,  1889. 

Bills  of  Lading. 

Limitation  of  liability,  in  case  of  loss  of  goods  shipped,  will  not 
control,  where  there  has  been  negligence  on  the  part  of  the  carrier 
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and  no  lower  rate  of  freight  has  been  charged  on  account  of  such 
limitation.  Adams  Express  Co*  v.  Harris ^  S.  Ct.  Ind.,  May  9, 
1889. 

SHpulaium  in  bill  rf ladings  the  provisions  of  which  are  not  ex- 
tended to  any  other  carrier  than  the  one  receiving  the  goods  shipped, 
docs  not  inure  to  the  benefit  of  an  intermediate  carrier.    Jd. 

Chattel  Mortgages. 

Constructive  notice  of  a  mortgage  upon  grain  in  a  crib  or  bin  is 
not  given  by  a  recorded  mortgage  upon  the  same  grain,  while  grow- 
ing.    Giliiian  v.  Kendall,  S.  Ct.  Neb.,  May  2,  1889. 

Defective  description  in  a  mortgage  designed  to  cover  crops  to  be 
raised  on  certain  land,  does  not  prevent  its  being  binding  upon  one 
who  has  had  actual  notice  of  its  existence.  Luce  v.  Moorehead^ 
S.  Ct.  Iowa,  May  13,  1889. 

Description  of  mortgaged  property  as  *'  all  my  crop  of  com  and 
cotton  for  the  year  1884,  in  Faulkner  County,  Arkansas,"  is  suffi* 
ciently  definite  and  certain  to  render  the  record  of  the  mortgage 
constructive  notice  to  third  persons.  Johnson  v.  Grissard,  S.  Ct. 
Ark.,  May  11,  1889. 

Constitutional  Law. 

Opinion  of  Supreme  Judicial  Court,  under  a  provision  of  the 
Constitution  of  Massachusetts,  may  be  required  by  the  Legislature,  or 
Governor  and  Council,  ''  upon  important  questions  of  law  and  upon 
solemn  occasions;"  the  power  thus  conferrc^l  cannot  be  exercised  by 
the  Legislature  for  the  purpose  of  ascertaming  the  proper  construc- 
tion of  a  statute,  which  the  Legislature  has  full  power  to  alter  or 
amend  as  it  may  see  fit.  Opinion  of  the  Justices,  S.  Jud.  Ct.  Mass., 
May  4,  1889. 

State  statute,  making  it  a  criminal  offense  to  solicit  or  take  orders 
for  spirituous  liquors  in  the  State,  to  be  delivered  at  a  place  without 
the  State,  knowing  or  having  reasonable  cause  to  believe  that,  if  so 
delivered,  the  same  will  be  transported  into  the  State  and  sold  in 
violation  of  the  State  law,  is  not  unconstitutional,  as  being  a  res- 
triction upon  inter-state  commerce.  Lang  v.  Lynch,  U.  S.  C.  Ct., 
D.  N.  H.,  April  19,  1889. 

Corporations. 

Contract  with  a  de  facto  corporation  cannot  be  repudiated  by 
one  who  has  received  the  benefit  of  such  contract,  upon  the  ground 
that  the  corporation  was  never  legally  organized,  or  that  the  law 
under  which  it  was  organized  is  unconstitutional.  Winget  v. 
Quincey  Building  and  Homestead  Asso,,  S.  Ct.  111.,  April  5,  1889. 

Criminal  Law. 

Former  acquittal  cznnot  be  pleaded  against  a  prosecution  for  per- 
jury for  swearing  falsely  upon  a  preliminary  examination  before  a 
United  States  Commissioner  that  the  accused  had  not  sold  liquors 
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without  payment  of  the  special  tax  required  by  law,  when  the  ao> 
cused  has  already  been  acquitted  of  the  offense  charged,  but  such 
acquittal  may  be  shown  as  matter  of  defense  and  will  effectually 
estop  the  prosecution  from  showing  that  the  oath  was  false.  U*  S.  v. 
Bu//^r,  U.  S.  D.  Ct.,  E.  D.  Mich.,  April  29,  1889. 

/ury  must  determine,  under  instructions  from  the  court  as  to  the 
words  used  in  the  statute,  whether  a  particular  publication,  sent 
through  the  mails,  is  of  a  description  prohibited  in  the  postal  laws. 
C/,  S,  V.  C/arJke,  U.  S.  D.  Ci.,  E.  D.  Mo.,  April  16,  1889. 

Unchastity  of  prosecutrix  may  be  shown  in  a  prosecution  for  rape, 
when  the  defense  is  consent,  as  affecting  the  question  of  the  proba- 
bility of  such  consent.     Carney  v.  State ^  S.  Ct.  Ind.  April  27,  1889. 

Damages. 

Loss  of  both  legs  by  a  young  boy,  through  the  negligence  of  a 
railroad  company,  will  not  warrant  a  verdict  of  |^o,ooo;  such 
damages  would  be  excessive.  Heddlesv,  Chicago  and  N.  W,  Ry, 
Co.,  S.  Ct.  Wis.,  April  25,  1889. 

Evidence. 

Judicial  noiice  will  be  taken,  in  a  prosecution  for  violation  of  the 
Sunday  laws,  that  tobacco  and  cigars  sold  by  a  tobacconist  are  not 
drugs  and  medicines,  within  the  meaning  of  those  words  as  used  in 
the  statute.     Comm,  v.  Marty nski,  S.  Jud.  Ct.  Mass.,  May  6,  1889. 

Fire  Insurance. 

Condition  against  incumbrances  will  be  held  to  have  been  waived, 
whtn  the  assured  informed  the  agent  of  the  insuring  company  of 
the  existence  of  incumbrances,  but  the  agent  wrote  the  application, 
staling  that  there  were  no  incumbrances,  and  the  assured  signed  it 
at  his  request ;  the  agent  having  also  stated  in  the  application  that  he 
had  inspected  the  property,  was  satisfied  that  the  answers  were  cor- 
rect, and  recommended  the  risk  as  free  from  all  moral  or  financial 
hazard.  Reiner  v.  Dwelling- House  Ins,  Co.,  S.  Ct.  Wis.,  April 
25,  1889. 

Violation  of  condition  in  policy,  prohibiting  alteration  in  use  of 
insured  premises,  so  as  to  increase  the  risk,  does  not  merely  suspend 
the  policy,  but  renders  it  absolutely  void,  although  such  use  ceased 
before  the  occurrence  of  the  loss.  Kytes.  Commercial  Union  Assr. 
Co.,  S.  Jud.  Ct.  Mass.,  May  9,  1889. 

Waiver  of  proofs  of  loss  is  not  constituted  by  a  letter  written  the 
assured  by  the  secretary  of  the  insuring  company,  after  the  loss  and 
before  the  expiration  of  the  time  for  furnishing  proofs,  in  which  he 
states  that,  after  investigation,  he  considers  the  claim  invalid,  but 
that  the  assured  may  re-open  the  matter  and  make  proofs  of  loss, 
specifying  the  facts  which  the  assured  must  establish  bysuchproo^ 
Walsh  V.  Des  Moines  Ins.  Co.^  S.  Ct.  Iowa,  May  14,  1889. 
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HOMBSTBAD  LaWS. 

Mortage  upon  land  entered  under  the  United  States  homestead 
laws  may  be  made  by  the  person  making  the  entry,  before  submit* 
ting  final  proof  or  receiving  the  final  certificate.  Lang  v.  Marty ^ 
S.  Ct.  Minn.y  April  24,  1889. 

Libel. 

List  pf  discharged  emplcyes  of  a  railroad  company,  giving  the  rea- 
sons for  their  discharge,  and  placed  in  the  hands  of  persons  whose 
duty  it  is  to  employ  servants  on  behalf  of  the  company,  is  a  privil- 
eged conmmnication.  Missouri  Pacific  Ry.  Co,  v.  Richmond^  S.  Ct. 
Tex.,  April  s6,  1889. 

Liquor  Laws. 

Taxation^  imposed  by  State  statute  upon  persons  manufacturing 
or  sellinff,  either  at  wholesale  or  retail,  spirituous  liquors  within  the 
State,  subject,  however,  to  the  provision  that  no  person  paying  a 
manufacturer's  tax  shall  also  pay  a  wholesale  dealer's  tax,  makes  no 
discrimination  between  the  citizens  of  the  taxing  State  and  those  of 
other  States,  or  between  local  and  foreign  products,  and  an  agent 
of  a  foreign  manufacturer,  who  sells  at  wholesale,  within  the  State, 
imported  liquors  in  the  original  packages,  without  paying  the  pre- 
scnbed  tax,  is  subject  to  the  penalties  provided  by  the  statute.  Jv^ 
ple  V.  Lyng^  S.  Ct.  Mich.,  April  19,  1889. 

Marine  Insurance. 

Cargo  of  sunken  vessel^  abandoned  to  the  underwritezs,  may  be 
sold  by  such  underwriters  to  a  third  person.  Murphy  v.  I}unham, 
U.  S.  D.  Ct,  £.  D.  Mich.,  April  15,  1889. 

Unseaworthiness  was  exempted  from  the  risks  insured  against  by 
a  marine  policy  upon  a  canal-boat,  which  was  old  and  subjected  to 
heavy  strains,  and  which  suddenly  sprang  a  leak  and  sank  in  fair 
weather  and  smooth  water ;  the  boat  was  presumptively  unseaworthy, 
and  it  was  incumbent  upon  the  assured  to  rebut  this  presumption,  or 
to  show  that  the  loss  was  occasioned  by  some  other  cause,  in  order 
to  recover  upon  the  policy.  Bermind  v.  Greenwich  Ins.  Co.^  Ct 
App.  N.  Y.,  ad  Dtv.,  April  23,  1889. 

Negugencb. 

Absence  cfraiKng  andtrap-door  to  an  elevator  opening,  in  viola- 
tion of  a  State  statute  which  provides  for  such  railings  and  trap- 
doors *'  as  may  be  directed  and  approved  by  the  superintendent  uf 
buildings,"  whereby  an  injury  results,  is /nwa/ariV  evidence  of 
negligence  on  the  part  of  the  owner,  although  the  elevator  may 
have  been  in  the  same  condition  for  several  years,  without  objection 
or  direction  by  the  building  superintendent.  McRickardw.  FUmlf 
Ct.  App.  N.  Y.,  2d  Div.,  April  23,  1889. 
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Nuisance. 

Land  may  be  culHvatedhy  the  owner  in  the  usual  and  reasonable 
manner,  without  liability  to  a  lower  proprietor,  whose  mill-pond  is 
injured  by  the  soil  being  drained  into  it  by  reason  of  such  cultiva- 
tion.    Middlesex  Co.  v.  McCue^  S.  Jud.  Ct.  Mass.,  May  6,  1889. 

Public  Officers. 

Power  to  remove  9L  public  officer  does  not  include  the  power  to 
suspend.  Gregory  v.  Mayor,  etc.^  ef  N.  K,  Ct.  App.  N.  Y.,  April 
16,  1889. 

Railroads. 

Improper  loading  of  a  freight  car  upon  a  railroad,  which  has  pro- 
vided a  proper  car  and  competent  servants  for  the  inspection  of 
loaded  cars,  by  reason  of  which  an  employe  is  injured,  does  not 
render  the  railroad  company  liable,  such  injury  being  the  result  of 
the  negligence  of  the  servants  whose  duty  it  is  to  inspect  cars,  and 
who  arc  fellow-servants  of  the  injured  person.  Byrnes  v.  New  York^ 
L.  E.  6-  W,  R.  R.  Co.,  Ct.  App.  N.  Y.,  April  16,  1889. 

No  recovery  can  be  had  by  one  who  was  struck  and  injured  by  a 
passenger  train,  while  attempting  to  drive  a  four-horse  team  across 
a  railway  track,  when  he  was  familiar  with  the  crossing  and  knew 
that  the  regular  west  bound  train  was  due,  but,  being  stopped  by  an 
east-bound  freight  train,  delayed  until  the  latter  had  passed,  and 
then,  without  waiting  a  moment,  drove  his  team  in  front  of  the 
train  approaching  on  the  other  track,  which  he  might  easily  have 
seen.  Fletcher  v.  Fitchburg  R.  R,  Co.,  S.  Jud.  Ct.  Mass.,  May 
9,  1889. 

Removal  of  Causes. 

Local  prejudice  is  sufficient  ground  for  removal  of  a  cause  to  the 
Federal  Court,  without  regard  to  the  amount  in  controversy.  Mc- 
Dermoti  v   Chicago  6-  N  W.  Ry.  Co.,  U.  S.  C.  Ct.,  N.  D.  Iowa, 

May  3.  1889. 

Resident  defendant,  who  has  been  sued  in  a  State  Court  by  a  citi- 
zen of  another  State,  may  remove  the  cause  to  the  Federal  Court 
under  the  Act  of  Congress  of  August  13, 1888.  Sianbrough  v.  Cook^ 
U.  S.  C.  Ct.,  N.  D.  Iowa,  April  20,  1889. 

Taxation. 

Exemption  from  taxation  of  "every  building  for  public  worship," 
with  the  lot  on  which  it  is  situated  and  the  furniture  belonging  to 
it,  rendered  by  another  statute  inapplicable  to  any  such  building, 
unleis  used  exclusively  for  such  purpose  and  exclusively  the  property 
of  a  religious  society,  does  not  cover  the  building  owned  and  occu- 
pied exclusively  by  a  Young  Men's  Christian  Association,  formed 
for  the  improvement  of  the  spiritual,  mental  and  social  condition  of 
young  men,  by  means  of  sermons,  libraries,  reading  rooms,  social 
meetings  and  other  means,  such  as  lectures,  gymnasium,  concerts 
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and  entertainments,  one  room  only,  out  of  twenty-two  in  such 
building,  being  used  for  public  worship,  and  that  not  exclusively. 
yimng^  MtfCs  Christian  Asso.  v.  Mayor ^  eU.^  of  N.  K,  Ct.  App.  • 
N.  Y.,  April  1 6,  1889. 

Verdict. 

Affidavits  ef  jurors  will  not  be  received  upon  a  motion  for  a  new 
trial,  for  the  purpose  of  impeaching  their  verdict  as  rendered.  Mc- 
Kinliyy.  First  Nat.  Bank  of  Crmffordmlle^  S.  Ct.  Ind.,  April  23, 
1889. 

Wills. 

Bequest  of  bond^  having  an  overdue  interest  coupon  attached  at 
the  time  of  testator's  death,  carries  such  coupon  also.  Ogden  v. 
Pattee,  S.  Jud.  Ct.  Mass.,  May  6,  1889. 

Condition  annexed  to  a  devise  in  remainder,  that  the  devisee,  who 
was  an  infant  when  the  will  was  made,  should  live  with  the  testa- 
tor's sister  and  be  under  her  sole  care  and  guardianship,  until  he 
should  reach  the  age  of  twenty-one  years,  but  in  case  he  should  not 
comply  with  such  condition,  the  premises  should  vest  in  other  per- 
sons, is  valid.    Johnson  v.  IVarren,  S.  Ct.  Mich.,  April  19,  1889. 

Conversion  of  realty  is  not  worked  by  a  will,  by  which  the  testator, 
after  certain  legacies,  gives  to  his  executors  all  the  residue  of  his 
estate  in  trust,  with  power  to  receive  the  rents  and  profits,  to  sell 
and  convey  the  property,  to  invest  both  the  rents  and  profits  and 
the  proceeds  of  sales,  and  to  "  divide  and  apply  the  same  and  the 
income  thereof*  as  directed.  Schoiie  v.  ScholU^  Ct.  App.  N.  Y., 
April  16,  1889. 

Lapse  of  devise  to  one,  ''  to  have  and  to  hold  the  same  to  him,  his 
heirs  and  assigns,  forever,"  occurs  upon  the  death  of  the  devisee 
in  the  testator  s  life  time.  '  In  re  Wells ^  Ct.  App.  N.  Y.,  April  16, 
1889. 

Real  estate^  owned  by  the  testator,  does  not  pass  under  a  will 
which  directs :  ''I  do  order  that  all  my  property,  consisting  of 
bonds,  mortgages,  ground^rents,  stocks  and  personal  effects,  in  the 
State  of  Pennsylvania,  be  sold,"  and  the  proceeds  divided  among 
certain  beneficiaries  named,  but  such  real  estate  vests  in  the  testa- 
tor's heirs,  in  accordance  with  the  inter-state  laws.  Howe^s  Appeal^ 
S.  Ct  Pa.,  May  6,  1889. 

James  C.  Sellers. 
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STATUTORY  LIABILITY  FOR  CAUSING  DEATH. 

(Completed.) 

It  has  been  held  in  Wisconsin,  Woodward  v.  Chicago  &  N, 
W.  Ry.  Co.  (1868),  23  Wis.  400,  that  an  action,  brought  under 
the  statute  giving  damages  for  the  benefit  of  relatives,  abates 
on  the  death  of  the  beneficiary ;  and  in  Missouri,  Gibbs  v.  Ciiy 
0/ Hanniba/ {1SS4),  82  Mo.  143,  that  the  right  of  action  will 
not  survive  to  the  administrator  of  a  beneficiary ;  on  the  theory 
that  the  action,  given  by  the  act,  is  itself  a  continuance  or  sur- 
vival of  the  right  of  action  vested  in  the  decedent  In  Con- 
necticut, however,  a  statute  (distinct  from  the  one  heretofore 
quoted),  making  a  railroad  company  liable  when  the  life  of  a 
passenger  is  lost  by  negligence,  it  was  held  that  the  right  of 
action  would  survive  the  death  of  the  beneficiary  named  in  the 
act :  Waldo  v.  Goodse//  (1S66),  33  Conn.  432  ;  and,  in  an  early 
case  in  the  New  York  Supreme  Court,  Yertore  v.  Wiswail 
(i  858),  16  How.  Pr.  8,  which  is  followed  in  a  recent  case  in  the 
same  Court,  Hcgerich  v.  Kcddie  (1884),  32  Hun.  141,  Daniels, 
J.,  dissenting,  it  is  held  that  the  right  of  action  ^wxy'xs^s  against 
the  personal  representatives  of  the  wrong  doer ;  tne  action 
authorized  being,  in  the  view  of  the  Court,  "  a  new  action,  not 
another  action  continued,"  and  the  subject  of  the  action  being 
regarded  as  "  property,  the  value  of  a  life.'' 

In  the  Illinois  case  of  Holton  v.  Daly  (1883),  106  111.  131,  it 
will  be  remembered  that  the  Court  wished  an  administrator 
continuing  an  action  begun  by  his  intestate  for  personal  inju* 
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ries,  to  be  regarded  as  continuing  it  under  the  act  giving  dam- 
ages for  death ;  it  is  therefore  interesting  to  note  that  in  the 
opinion  in  Yertore  v.  Wiswall^  it  is  said  that  it  would  not  be 
proper,  if  an  action  is  begun  during  the  life  of  a  person  in- 
jured, to  ask  for  a  continuance  of  it  after  his  death  under  the 
statute :  per  Hogeboom,  J.,  Id.  i6  How.  Pr.  (N.  Y.)  13. 

To  the  same  effect,  it  would  seem,  is  the  Indiana  case  of 
Indianapolis  &  St.  Louis  R.  R.  Co,  v.  5/^//  (1876),  53  Ind.  143. 
There  a  statute  provided  that — 

*<  A  cause  of  action,  arising  oat  of  an  injury  to  the  person,  dies  with  the  person 
of  either  party,  except  in  cases  in  which  an  action  is  given  for  an  injury  causing 
the  death  of  any  person,  and  actions  for  seduction  and  false  imprisonment*' 

An  action  having  been  brought  by  an  injured  person  during 
his  lifetime,  pending  which  he  died  from  the  injuries,  it  was 
held  that  such  action  was  abated  by  the  death,  and  that  it  was 
consequently  no  bar  to  an  action  brought  by  the  administrator 
under  the  statute  giving  damages  for  the  benefit  of  the  de- 
ceased's &mily. 

In  several  instances,  questions  have  arisen  as  to  the  applica- 
tion of  the  statutes  of  limitations  to  these  actions,  and  have 
involved  a  discussion  as  to  the  nature  of  the  right  of  action 
conferred.  In  Connecticut,  under  the  Act  of  that  State  last 
referred  to,  Andrews  v.  Hartford  &  N,  H.  R,  R.  Co,  ( 1 867),  34 
Conn.  57,  it  is  held  that  the  right  of  action  accrues  only  upon 
death,  and  that  therefore  the  statute  of  limitations  will  not 
begin  to  run  until  the  appointment  of  an  administrator. 

In  Iowa,  Sherman  v.  Western  Stage  Co,  (1868),  24  Iowa  5 16, 
in  case  of  a  death  by  drowning,  it  was  held  that  the  death 
should  be  considered  as  instantaneous,  although  the  deceased 
struggled  in  the  water  for  ten  minutes  before  he  drowned ;  and 
that,  as  the  statute  of  limitations  therefore  did  not  begin  to 
run  in  the  lifetime  of  deceased,  it  was  suspended  until  the  ap- 
pointment of  an  administrator.  Cole,  J.,  dissented  in  this  case, 
holding  that  the  cause  of  action  rests  upon  the  occurrence  of 
the  injury,  and  did  so  in  the  case  at  bar,  upon  the  deceased's 
falling  into  the  water,  that  the  statutes  do  not  create  a  new 
cause  of  action,  but  simply  remove  the  common  law  bar  to  a 
recovery,  when  the  wrongful  act  produces  death ;  he  quotes 
approvingly  the  language  of  Comstock,  J.,  in  Dibble  v,  N.Y,& 
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E.  R.  R,  Co.  (1857),  25  Barb.  (N.  Y.)  183,  and  distinguishes  the 
English  statute  from  our  American  statutes,  on  the  ground 
that,  under  the  former,  the  parties  receive  damai;es  severally 
proportioned  to  their  losses.  Subsequently  to  the  last  named 
decision,  a  provision  seems  to  have  been  incorporated  in  the 
Iowa  Code,  to  the  eflfect  that — 

<<  Such  action  iball  be  deemed  a  continuing  one,  and  to  have  accrued  to  such 
representatiTe,  or  sucoeaiar,  at  the  same  time  as  h  dkl  10  the  deceased,  if  he  had 
surriTed." 

Under  this  enactment,  it  is  held  that  the  statute  of  limita- 
tions runs  from  the  time  of  the  original  injury :  Ewell  v.  Cki^ 
cage  &  N.  IV.  Ry.  Co.  (1886),  U.  S.  C.  Ct,  S.  Dist  Iowa,  29 
Fed.  Repr.  57.  It  had  previously  been  held  in  Iowa,  Sherman 
V.  Western  Stage  Co.  (1867),  22  Iowa  556,  that  the  action  was 
one  for  injury  to  the  person,  and  therefore  subject  to  the  two 
years  statute  of  limitations,  applicable  to  such  actions. 

In  Tennessee,  a  case,  Fowltes  v.  Nashville  &  Decatur  R.  R. 
Co.  (1872),  9  Heisk.  (Tenn.)  829,  involving  the  application  of 
the  statute  of  limitations,  came  before  the  Court,  and  was  held 
under  advisement  until  1876,  the  Court  being  equally  divided 
upon  the  case  until  the  death  of  the  Chief  Justice  occurred 
and  left  an  odd  number  of  judges.  It  will  be  remembered  that 
the  statute  of  Tennessee  provides  that  the  right  of  action, 
which  the  person  killed  would  have  had,  shall  not  abate,  or  be 
extinguished,  by  his  death,  but  shall  pass  to  his  personal  rep- 
resentative for  the  benefit  of  his  widow  and  next  of  kin.  The 
statute  is,  in  £ict,  a  hybrid  in  form,  being  the  result  of  an  at- 
tempt to  combine  the  two  ordinary  forms  of  enactment ;  that 
is,  one  making  the  right  of  action  belonging  to  the  injured 
person  to  survive  his  death,  and  the  other  creating  a  right  of 
action  in  favor  of  third  persons  for  the  injury  to  them  by  the 
death.  In  dealing  with  the  question  of  damages  under  it,  and 
the  question  of  its  a4>plication  to  cases  of  instantaneous  death, 
the  earlier  decisions  treated  the  statute  as  merely  a  survival 
act,  limiting  the  damages  to  such  as  the  injured  person  him- 
self could  have  recovered  in  his  lifetime,  and  denying  the  am- 
plication of  the  act  altogether  in  cases  of  instant  death  ;  but 
a  subsequent  decision  gave  it  a  wider  scope,  acknowledged  its 
applicability  to  cases  of  instant  death,  and  permitted  damages 
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to  be  assessed,  both  on  account  of  decedent's  suflerings,  etc, 
in  his  lifetime,  and  the  loss  suffered  by  his  relatives  in  conse- 
quence of  his  death.  With  this  double  theory  of  the  purpose 
and  operation  of  the  statute,  it  naturally  became  a  very  diffi- 
cult and  embarrassing  matter  to  say  when  the  statute  of  limita- 
tions, in  an  action  under  it,  would  begin  to  run.  In  &ct,  the 
members  of  the  Court  were  not  able  to  agree  after  retaining 
the  case  for  four  years.  The  majority  held  that  the  statute  of 
limitations  began  to  run  at  the  moment  of  the  injury,  and 
therefore  was  not  suspended  during  the  period  between  the 
death  and  the  qualification  of  the  administrator,  as  it  would  be 
if  the  cause  of  action  did  not  accrue  until  after  the  death.  The 
death,  in  the  case  before  the  Court,  did  not  occur  until  a  few 
days  after  the  injury,  and  it,  perhaps,  was  not  necessary  to  de- 
cide anything  with  regard  to  the  case  of  instant  death,  but  the 
majority  opinion  nevertheless  covers  that  question,  holding 
that  the  statute,  in  such  case,  begins  to  run  immediately,  and 
is  not  suspended,  upon  the  theory  that,  in  every  case,  a  mo- 
ment elapses  between  the  infliction  of  the  injury  and  the  death, 
there  being  strictly  no  such  thing  as  instant  death.  The  stat- 
ute, the  prevailing  opinion  says,  merely  repeals  the  rule  of  the 
common  law,  that  actions  for  personal  injuries  die  with  the 
person,  in  cases  where  the  person  dies  of  the  injury.  A  dis- 
senting minority  of  two  (there^  being  five  members  of  the 
Court),  held  that  the  statute  did  not  begin  to  run  until  the 
death,  and  consequently  not  until  the  appointment  of  an  ad- 
ministrator ;  the  position  being  taken  distinctly  and  emphati- 
cally, especially  in  the  opinion  of  Turney,  J.,  that  the  statute 
created  a  new  cause  of  action  which  only  accrued  upon  the 
death  of  the  person  injured. 

With  this  review  of  the  authorities,  including  all  of  import- 
ance which  have  come  to  our  notice,  bearing  upon  the  ques- 
tion of  construction  which  we  proposed  at  the  outset,  let  us 
return  to  a  consideration  of  that  question  upon  its  merits.  We 
have  no  hesitation  in  declaring  a  preference  for  the  view  which 
regards  the  right  of  action  given  by  Lord  Campbell's  Act  and 
those  of  our  American  statutes  which  do  not  differ  widely 
trom  it  in  form,  as  a  new  right  of  action,  and  not  a  revival  or 
continuation  of  aconmion  law  right  possessed  by  the  deceased. 
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When  wc  consider  (i)  that  the  purpose  of  the  action  is  to 
compensate  certain  persons  for  the  indirect  injury  to  them,  in- 
volved in  causing  the  death  of  another ;  (2)  that  the  rijjht  of 
action  thus  given,  is  not  conditional  upon  a  right  of  action 
having  vested  in  the  deceased,  but  arises,  as  well  in  cases  of 
instantaneous  death,  as  others,  the  remedy  being  in  fact  par- 
ticularly called  for  in  cases  of  sudden  death  ;  and  (3)  that  the 
damages  given  in  the  action,  entirely  exclude  such  as  the  de- 
ceased himself  could  have  recovered,  we  find  it  impossible  to 
reach  any  other  conclusion. 

It  is  frequently  said  that  the  scope  of  the  original  right  of 
action,  which  the  deceased  would  have  had,  is  merely  enlarged 
so  as  to  embrace  the  injury  resulting  from  the  death  (Sec 
Cooky  on  Torts  *  264),  but  this  attempted  explanation  of  the 
different  rule  of  damages  applied  in  the  action  under  the  stat- 
ute, will  not  serve  its  purpose,  since  not  only  are  new  damages 
included  in  the  new  action,  but  the  old  damages  are  entirely 
excluded  ;  the  remedy  is  not  enlarged  to  embrace  the  death, 
but  is,  under  the  statute,  confined  to  the  death.  It  is  some- 
times said  that  it  is  impossible  to  draw  a  line,  severing  with 
accuracy  the  damages  to  the  person  injured,  from  those  to  his 
relatives.  See,  for  example,  Holton  v.  Z>rt/|'(  1883),  106  111.  131, 
page  140,  of  opinion;  but  it  is  a  sufficient  answer  to  this  o!> 
jcction,  that  both  the  language  of  the  statute,  and  all  the  de- 
cisions, construing  it,  require  such  a  line  to  be  drawn. 

Then  again  it  is  said  that,  although  the  measure  of  damages 
is  different  from  what  it  wpuld  be  in  an  action  by  the  injured 
person  in  his  lifetime,  the  cause  of  action  is  in  both  cases  the 
same,  that  is,  the  wrongful  act,  neglect  or  default.  The  simple 
answer  to  this  statement  is,  that  the  two  actions  are  brought 
for  different  consequences  of  the  same  act,  and  are  certainly 
as  distinct  from  each  other  as  is  the  action  brought  by  a  hus- 
band, or  father,  for  an  injury  to  his  wife,  or  child,  from  the 
personal  action  of  the  wife,  or  child,  for  the  same  injury. 

The  view  that  the  right  of  action  given  by  the  statute  is 
merely  a  continuance  of  the  common  law  right  of  action  was 
first  broached,  as  we  have  seen,  when  the  question  of  permit- 
ting two  recoveries  arose.  In  our  view,  the  courts,  in  their 
anxiety  to  prevent  what  was  deemed  a  most  undesirable  result, 
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overshot  the  mark  and  advanced  a  theory  of  the  statute  which 
they  could  not  successfully  defend,  and  which  was  perhaps  not 
necessary  to  accomplish  the  desired  end.  We  are  disposed  to 
agree  with  the  recent  New  York  case  o{  Uttlewoodv.  Mayor 
of  New  York  (1882),  89  N.  Y.  24,  in  thinking  that  enough  is 
to  be  found  in  the  language  of  the  statute,  to  disclose  an  inten- 
tion not  to  allow  a  suit  to  be  maintained  under  the  statute,  when 
the  injured  person  has  recovered  compensation  in  his  lifetime, 
but  not  upon  the  theory  that  the  statute  provides  for  a  contin- 
uation, in  the  representatives,  of  the  cause  of  action  which  the 
deceased  had.  The  original  act,  the  wording  of  which  is 
closely  followed  by  the  New  York  and  other  acts,  although 
making  the  damages  recoverable  such  as  result  to  the  rela- 
tives named, /r^;«  the  death,  provides  that — 

<*  The  person  who  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  SD  action  for  damages,  notwithstanding  the  death,*'  etc. 

This  seems  very  much  like  a  contradiction  in  terms,  as  if 
the  statute  spoke  of  one  being  liable  for  a  death,  and  at  the 
same  time,  notwithstanding  the  death.  The  use  of  the  latter 
expression,  taken  by  itself,  favors  the  theory  which  we  are  op- 
posing, but,  for  the  reasons  before  given,  we  must  regard  it  as 
controlled  and  outweighed  for  general  purposes  by  the  general 
scope,  and  the  language  of  other  parts  of  the  act.  As  the 
whole  clause  quoted,  however,  indicates  an  intention  on  the 
part  of  the  legislature  to  impose  liability  only  upon  one  who 
would  otherwise  have  escaped  liability  by  the  death  of  the  in- 
jured person,  effect  may  be  given  to  it  so  iar,  and  it  may  be 
construed  to  exclude  liability  under  the  statute,  when  the  de- 
ceased has  himself  recovered  damages  in  his  lifetime.  The 
phraseology  of  the  statute  shows  confusion  of  thought,  and  this 
it  is  which  is  responsible  for  the  controversies  which  have! 
arisen. 

The  Pennsylvania  statute,  before  referred  to,  commends  itself 
to  us  as  a  model  of  clearness  and  brevity.     It  provides  that — 

*'  Whenever  death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and 
no  suit  for  damages  be  brought  by  the  party  injured  during  his  or  her  life,  the 
widow  of  !>uch  deceased,  or,  if  there  be  no  widow,  the  personal  representative,  may 
maintain  an  action  for  and  recover  damages  for  the  death  thus  occasioned  :'*  Act 
15  April,  1851,  { 18,  P.  L.  674. 


STATUTORY   LIABILITY   FOR   CAUSING    DEATH.  583 

This  language  is  plain  and  consistent.  Damages  are  to  be 
recovered  '\for  the  death/'  not  "  notwithstanding  the  death," 
and  yet  only  on  condition  that  no  suit  was  brought  by  the 
party  injured  during  his  or  her  life.  Such  stubborn  contro- 
versies could  hardly  arise  under  this  act,  as  we  have  found 
arising  under  the  English  act  and  most  of  its  American  de- 
scendants. In  one  Pennsylvania  case,  it  was  claimed  that  the 
act  was  "  not  intended  to  create  any  new  cause  of  action  un- 
known to  the  common  law,  but  only  to  prevent  the  abatement 
of  personal  actions  according  to  the  common  law  maxim,  actio 
personalis  vioritur  cnm  persona  ;  "  but  the  claim  was  overruled 
by  the  Court :  Fink  v.  Gannan  ( 1 86 1 ),  40  Pa.  95.  This  Ameri- 
can statute  says  directly  what  the  English  statute  says  tnfer- 
entially,  and,  in  both  cases,  the  right  of  action  given  is  not  a 
continuation  of  that  which  the  deceased  had,  but  an  indepen- 
dent remedy  which,  where  no  law  provides  expressly  for  the 
survival  of  the  former,  is,  in  effect,  a  substitute  therefor. 

As  to  the  right  to  maintain  two  actions  after  the  death  of  the 
injured  person  (supix>sing  him  not  to  have  recovered  damages 
in  his  lifetime),  where  there  is,  in  addition  to  the  special  act,  a 
general  provision  of  law  making  rights  of  action,  for  injury  to 
the  person,  survive,  it  seems  that  such  right  should  be  ordi- 
narily recognized,  in  the  absence  of  an  express  provision  to  the 
contrary.  The  opposite  and  inconsistent  courses  adopted  by 
different  courts,  in  the  attempt  to  escape  from  this  result,  seem 
to  convict  them  all  of  being  without  warrant  If  this  is  the 
correct  view,  it  will  sometimes  happen  that  two  actions  will  be 
maintainable  after  death,  one  representing  the  injured  person's 
cause  of  action,  the  other  the  &mily*s  cause  of  action,  when,  at 
the  same  time,  a  recovery  upon  the  former,  before  death,  would 
have  precluded  any  further  recovery  whatever ;  and  it  may  be 
urged  as  an  objection  to  the  view,  therefore,  that  it  involves  an 
inconsistency.  There  is  seeming  force  in  this  objection,  but 
the  charge  of  inconsistency  should  be  laid  at  the  door  of  the 
legislature  which  enacts  the  statutes.  From  the  fact  that  the 
special  statute  only  provides  for  an  action  after  death,  when 
none  has  been  brought  in  the  lifetime,  it  can  not  properly  be 
inferred  that  there  is  to  be  only  a  single  action  after  death, 
when  there  has  been  none  during  the  lifetime;  because,  if  for 
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no  other  reason,  there  is  nothing  to  indicate  under  which 
statute  such  action  shall  be  brought,  which  right  of  action, 
which  liability  is  to  have  the  preference.  It  should  be  said  that 
the  phraseology  of  the  first  section  of  the  English  act  can  not 
be  used  with  any  propriety  where  the  general  law  provides  for 
the  survival  of  causes  of  action  for  injury  to  the  person,  as  it 
assumes  that  such  causes  of  action  do  not  survive ;  and,  if  so 
used,  the  circumstance  of  its  origin  should  be  taken  into  ac- 
count, in  the  attempt  to  construe  the  statute,  in  competition 
with  the  survival  act  The  language  in  such  case  must  be 
recognized  as  merely  containing  an  erroneous  assumption,  with 
reference  to  the  law  of  the  State  where  it  is  adopted,  and  should 
not  be  deemed  to  have  been  used  with  the  intent  either  of  cut- 
ting down  the  survival  act,  or  of  restricting  the  natural  mean- 
ing and  operation  of  the  statute  itself 

Charles  R.  Darung. 
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(Stat  9  and  10  Victoria— 26th  August,  1846;  as  amended  by  Stat  38  and  39 
Victoria,  ch.  66— nth  August,  1875). 

Whereas,  No  action  at  law  is  now  maintainable  against  a  person,  who,  by  his 
wrongful  act,  neglect  or  default,  may  have  caused  the  death  of  another  person,  and 
it  is  oftentimes  right  and  expedient  that  the  wrongdoer,  in  such  case,  should  be 
answerable  in  damages  for  the  injury  so  caused  by  him ; 

I.  Be  it  therefore  enacted ^  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  whensoever 
the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect  or  default  is  such  as  would  (if  death  had  not  ensued),  have  entitled 
the  party  injured  to  maintain  an  action,  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who  would  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have  been  caused  under  such  cir- 
cumstances, as  amount  in  law  to  felony. 

II.  And  be  it  enacted^  that  every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by,  and  in  the  name  of,  the  executor,  or  administrator,  of  the 
person  deceased ;  and  in  every  such  action,  the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury,  resulting  from  such  death,  to  the  parties 
leqjectively  for  whom,  and  for  whose  benefit,  such  action  shall  be  brought,  and 
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the  amount  so  recux  ei  ed,  after  deducting  the  costs  not  recovered  from  the  de- 
fendant, shall  be  divided  amongst  the  bcforementioned  parties,  in  such  shares  as 
the  jury,  by  the  verdict,  shafl  find  an«l  direct. 

III.  Pro'Hdcd  ahiHtys^  and  l>c  it  enacted,  that  not  more  than  one  action  shall  be 
for.  and  in  res|M:ct  of,  tl  o  same  subject  matter  of  complaint;  and  that  every  such 
aciHMi  oiiall  be  cuninienccd  wiihin  twelve  calendar  months  after  the  death  of  such 
ilcccuMrd  person. 

IV.  And  I'c  it  cnactcdt  that  in  every  such  action,  the  plainiifT  on  the  record 
shall  Iw  reiiuired,  to;^cther  ^aith  the  declaration,  to  deliver  to  tlie  defendant,  or  his 
attorney,  a  full  particular  of  the  person,  or  persons,  for  whom,  and  on  whose  be- 
half, such  action  shall  be  brou{;ht,  and  of  the  nature  of  the  claim,  in  respect  of 
which  damages  shall  lie  sought  to  be  recovered. 

V.  And  be  it  cnottcd^  that  the  following  words  and  expressions  are  intended  to 
have  the  meanings  hereby  assigned  to  tliem  respectively,  so  far  as  such  meanings 
are  not  excluded  by  the  context, or  by  the  nature  of  the  subject  matter;  that  is  to 
say,  words  denoting  the  singular  number  arc  to  l^e  understood  to  apply  also  to  a 
plurality  of  {lersons,  or  thini;s,  and  words  denoting  the  ma.*^:uline  gender  are  to  be 
undcr>t(XMi  to  apply  al-o  to  persons  of  the  feminine  gender;  and  the  word  ** per- 
son "  shall  apply  to  Ixnlies  politic  and  corporate ;  and  the  word  *'  parent  *'  shall 
inclu<le  father  and  mother,  and  grandfather  and  grandmother,  and  stepfather  and 
stepmother;  and  the  word  *' child  **  shall  include  son  and  dau<;hter,  and  grand- 
son and  grandd.iughter,  and  stepNon  and  stepdaughter. 

VI.  Atid  be  it  enartcd^  that  this  .\ct  shall  come  into  operation,  from  and  imme- 
diately after  the  passing  tliticof,  and  that  [repealed,  Stat.  I^w  Rev.  Act,  1875] 
«  «  «  •  nothing  herein  contained  shall  apply  to  that  part  of  the  United  King- 
dom, called  Scotland. 

VII.  [Repealed,  Stat.  Law  Rev.  Act,  1875]. 


U.  S,   Circuit  Courts  N,  DisL   California. 
MATTER  OF  DAVID  NEAGLE. 

Upon  a  writ  of  habeas  corputy  the  United  States  Courts  haye  jurisdiction  to  dis- 
charge the  |jetitioncr,  when  found  to  l)e  in  custody  for  an  act  done,  or  omitted,  in 
pursuance  of  a  law  of  the  United  States,  no  matter  from  whom,  or  under  what  au- 
thority, the  process  may  have  issued  under  which  he  is  held. 

The  circumstances  of  a  homicide,  committed  by  an  officer  of  the  United  States, 
will  be  inquired  into  by  the  United  St.ites  Courts,  to  determine  whether  the  act  was 
committed  in  the  line  of  his  duty,  or  was  malicious,  wanton,  or  reckless,  and  with- 
out any  reasonable  apparent  necessity.  The  Court  does  not  make  the  inquiry  at 
all,  to  deci<le  whether  a  State  statute  has  been  violated,  or  whether  the  homicide 
has  been  committed  upon  land  within  the  exclusive  jurisdiction  of  the  United 
States. 

In  matient  of  the  public  peace,  in  which  the  (lovemment  of  the  United  States 
is  concerned,  the  Marshals  and  Deputy  Marshals,  wiihin  the  sco()e  of  their  nu- 
tliority,  are  National  peace  oflicers,  with  all  the  statutory  and  common  law  powers 
appertaining  to  peace  officers. 
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An  isMiilt  upon,  or  an  assaninfllioo  of  a  Judge  of  an  United  States  Goort, 
whilst  traveling  for  the  purpose  of  holding  Court,  b  a  hceach  of  the  peace,  afiect- 
ing  the  authority  and  interests  of  the  United  States,  and  within  the  jurisdktiOQ  and 
power  of  the  Marshal,  or  his  deputies,  to  preTent,  as  peace  officers  of  the  Gov- 
«mment  of  the  United  States. 

This  was  an  application  for  the  discharge  of  David  Neagle, 
a  .Deputy  United  States  Marshal. 

The  fact^  of  the  case  may  be  divided  into  two  stages ;  the 
first  as  follow! 


On  the  third  of  September,  1888,  certain  cases  were  pending  in  this  Court,  be- 
tween Frederick  IK  SAaroH,as  executor,  against  David  S.  Terty  and  Sarah  At' 
tkea  Terry,  his  wife,  and  between  Francis  G,  Newlands^  as  trustee,  and  others, 
against  the  same  parties,  on  demurrers  to  bills  to  revise,  and  carry  into  execution, 
the  final  decree  of  the  Court,  in  the  suit  of  William  Sharon  against  Sarah  Althea 
ffil/,  and  were  decided  on  that  day.  That  suit  was  brought  to  have  an  alleged 
mairiage  contract  between  the  panics  adjudged  to  be  a  forgery,  and  obtain  its  sur- 
render and  cancelation.  The  decree  rendered  adjudged  the  alleged  mairiage  con- 
tract to  be  a  forjery,  and  ordered  it  to  be  surrendered  and  canceled.  The  decree 
was  rendered  after  the  death  of  William  Sharon,  and  was  therefore  entered  as  of 
the  day  when  the  case  was  submitted  to  the  Court  By  reason  of  the  death  of 
Sharon,  it  was  necessary,  in  order  to  execute  the  decree,  that  the  suit  should  be  re- 
vived. Two  bills  were  filed,  one  by  the  executor  of  the  estate  of  Sharon,  and  the 
other,  a  bill  of  revivor  and  supplemental  by  Newlands,  as  trustee,  for  that  purpose. 

In  deciding  the  cases,  the  Court  gave  an  elaborate  opinion  upon  the  questions 
involved,  and  whilst  it  was  being  read,  certain  disorderly  proceedings  took  place, 
for  which  the  defendants,  David  S.  Terry  and  his  wife,  were  adjudged  guilty  of 
contempt  and  ordered  to  be  imprisoned.    See  In  re  Terry,  36  Fed.  Repr.  419. 

The  second  stage  of  the  case  began  upon  the  release  of  Terry 
and  his  wife,  who  made  various  threats  of  personal  violence  to 
Justice  Field  and  the  Circuit  Judge.  These  threats  were  that 
they  would  take  the  lives  of  both  Judges  ;  those  against 
Justice  Field  were  sometimes,  that  they  would  take  his 
life  difectly  ;  at  other  times,  that  they  would  subject  him  to 
great  personal  indignities  and  humiliations,  and  if  he  resented 
it,  they  would  kill  him. 

These  threats  were  not  made  in  ambiguous  terms,  but  openly  and  repeatedly,  not 
to  one  person,  but  to  many  persons,  until  they  became  the  subject  of  confersation 
throughout  the  State  and  of  notice  in  the  public  journals.  Refxirts  of  these  threats, 
through  the  press,  and  through  reports  of  the  United  States  Marshal  and  United 
States  Attorney,  reached  Washington,  and  in  consequence  of  them,  the  Attorney- 
General  thought  proper  to  give  instructions  to  the  Marshal  of  the  United  States  for 
the  Northern  District  of  California,  to  take  proper  measures  to  protect  tlie  persons 
of  the  Judges  from  violence  at  the  hands  of  Terry  and  his  wife.    On  the  return 
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of  Justice  Field  from  Washington,  to  attend  his  circuit,  in  June  last,  the  proba- 
bilHy  of  an  attack  by  Terry  upon  him,  was  the  subject  of  conversation  throughout 
the  State,  and  of  notices  in  sonie  of  the  journals  in  the  City  of  San  Francisco.  It 
was  the  general  expectation  that  if  Teny  met  Justice  Field,  violence  would  be 
attempted  upon  the  latter. 

In  consequence  of  this  general  belief  and  expectation,  and  the  fact  that  the  At- 
torney-Cjcneral  of  the  t'nitcd  States  had  given  instructions  to  the  Marshal  to  see 
tliat  the  perxtns  of  Justice  FitLi>  and  of  the  Circuit  Judge,  should  be  protected 
from  violfnce,  the  Marshal  of  the  Northern  District  appointed  the  petitioner  in 
thus  case.  David  Neagle,  to  accompany  Mr.  Justice  Field  whilst  engaged  in  the 
performance  of  his  duties  and  whilst  passing  from  one  di'^trict  to  another  within 
bis  circuit,  so  n>  to  guard  him  against  the  threatened  attacks.  He  was  s|>ecially 
commissioned  as  a  deputy  l*y  Mr.  Franks,  whose  instructions  to  him  were  that  he 
should  protect  Ju>tice  FiKi.D  at  all  hazards,  and  knowing  the  violent  and  desper* 
ate  character  of  Terry,  that  he  should  be  active  and  alert,  and  be  fully  prepared 
lor  any  emergency,  but  not  to  be  rash ;  and  in  case  any  violence  was  attempted 
60m  any  one,  to  call  upon  the  assailant  to  stop,  and  to  inform  him  that  he  was  an 
officer  of  the  United  States. 

Terry  was  a  man  of  great  size  and  strength,  who  had  the  reputation  of  lieing  al- 
ways armed  with  a  bowie-knife,  in  the  use  of  which  he  was  specially  skilled,  and 
of  showing  great  readiness  to  draw  and  use  it  upon  persons  towards  whom  he  en- 
tertained any  enmity  or  had  any  grievance,  real  or  fancied. 

On  the  8th  of  August,  1889,  Justice  Field  left  San  Fran- 
cisco for  Los  Angeles,  in  order  to  hear  a  habeas  corpus  case 
which  was  returnable  before  him  at  that  city  on  the  10th  of 
August,  and  also  to  be  present  at  the  ofiening  of  the  Court  on 
the  1 2th.  He  was  accompanied  by  Deputy  Marshal  Neagle, 
the  petitioner.  Justice  Field  heard  the  habeas  corpus  case  on 
the  10th  of  August.  On  the  12th  of  August  he  opened  the 
Circuit  Court,  Judge  Ross  sitting  with  him,  and  he  delivered 
on  the  latter  day  an  opinion  in  an  important  land  case,  and  also 
an  opinion  in  the  habeas  corpus  case.  On  the  following  day 
the  Court  heard  an  application  for  an  injunction  in  an  import- 
ant water  case  from  San  Diego  County.  No  other  cases  being 
ready  for  hearing  before  the  Circuit  Court,  he  took  the  train  on 
Tuesday,  the  13th,  at  1:30  o'clock  in  the  afternoon,  for  San 
Francisco,  where  he  was  expected  to  hear  a  case  then  awaiting 
his  arrival,  immediately  upon  his  return,  being  accompanied  on 
his  return  by  Deputy  Marshal  Neagle.  On  the  morning  of 
the  14th,  between  the  hours  of  seven  and  eight,  the  train  ar- 
rived at  Lathrop,  in  San  Joaquin  County,  which  is  in  the  North- 
em  District  of  California,  a  station  at  which  the  train  stopped 
for  break&st    Justice  Field  and  the  Deputy  Marshal  at  once 
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entered  the  dining-room,  there  to  take  their  breakfast,  and  took 
their  seats  at  the  third  table  in  the  middle  row  of  tables.  Jus- 
tice Field  seated  himself  at  the  extreme  end,  on  the  side  look- 
ing toward  the^^oor.  The  Deputy  Marshal  took  tlie  next  scat 
on  the  left  of'the  Justice.  What  subsequendy  occurred  is  thus 
stated  in  the  testimony  of  Justice  Field— 

■  '*  A  few  minates  afterward,  Judge  Tcny  and  his  wife  came  in.  Wlien  Mrs. 
Terry  saw  me,  which  she  did  directly  she  got  diagonally  opposite  me,  she  wheeled 
around  suddenly  and  went  out  in  great  haste.  I  afterwards  understood,  as  you 
heard  here,  that  she  went  for  her  satchel.  Judge  Terry  walked  past,  opposite  to 
me,  and  took  his  seat  at  the  second  table  below.  The  only  remark  I  made  to  Mr. 
Neagle  was,  '  There  is  Judge  Terry  and  his  wi^^'  He  remarked,  *  I  see  him.' 
Not  another  word  was  said.  I  commenced  eating  my  breakfast.  I  saw  Judge 
Terry  take  his  seat.  In  a  moment  or  two  afterwards  I  looked  round  and  saw 
Judge  Terry  rise  from  his  seat.  I  sup|)osed  at  the  time  he  was  going  out  to  meet 
his  wife,  as  she  had  not  returned,  so  I  went  on  with  my  breakfast.  It  seems,  how- 
ever, that  he  came  round  back  of  me — I  did  not  see  him — and  he  struck  me  a 
violent  blow  in  the  face,  followed  instantaneously  by  another  blow.  Coming  so 
immediately  together,  the  two  blows  seemed  like  one  assault.  I  heard  *  Stop! 
stop  !*  cried  by  Neagle.  Of  course  I  was  for  a  moment  dazed  by  the  blows.  I 
turned  my  head  round  and  I  saw  that  great  form  of  Terry's,  with  hU  arm  raised 
and  his  fists  clenched  to  strike  me.  I  felt  that  a  terrific  blow  was  coming,  and  his 
arm  was  descending  in  a  curved  way,  as  though  to  strike  the  side  of  my  temple, 
when  I  heaid  Neagle  cry  out,  *  Stop  !  stop  I  I  am  an  officer.'  Instantly  two  shots 
followed.  I  can  only  explain  the  second  shot  from  the  fact  that  he  did  not  fall 
instantly.  I  did  not  get  up  from  my  seat,  although  it  is  proper  for  me  to  say  that  a 
friend  of  mine  thinks  that  I  did ;  but  I  did  not  I  looked  around  and  saw  Terry 
on  the  floor.  I  looked  at  him  and  saw  that  peculiar  movement  of  the  eyes  that 
indicates  the  presence  of  death.  Of  course  it  was  a  great  shock  to  me.  It  is  im- 
possible for  any  one  to  see  a  man  in  the  full  vigor  of  life,  with  all  those  faculties 
that  constitute  life,  instantly  extinguished,  without  being  affected,  and  I  was.  I 
looked  at  him  for  a  moment,  then  rose  from  my  seat,  went  around  and  looked  at 
him  again,  and  passed  on.  Great  excitement  folltAved.  A  gentleman  came  to  me 
whom  I  did  not  know,  1  ut  I  think  it  was  Mr.  Lidgerwood,  who  has  been  exam- 
ined as  a  witness  in  this  case,  and  said  :  *  What  is  this  ?*  I  said :  *  I  am  a  Justice  of 
the  Supreme  Court  of  the  United  States.  My  name  is  Judge  F1KI.D.  Judge  Tetiy 
threatened  my  life,  and  atta'vked  me,  and  the  Deputy  Marshal  has  shot  him.'  The 
Deputy  Marshal  was  perfectly  cool  and  collected,  and  stated :  *  I  am  a  Deputy 
Marshal  and  I  have  shot  him  to  protect  the  life  of  Judge  Field.'  I  cannot  give 
you  the  exact  words,  but  I  give  them  to  you  as  near  as  I  can  remember  them.  A 
few  moments  afterwards  the  Deputy  Marshal  said  to  me :  *  Judge,  I  think  you  had 
better  go  to  the  car.'  I  said,  *  Very  well.'  Then  this  gentleman,  Mr.  Lidger- 
wood,  said :  '  I  think  you  had  better.'  And  with  the  two  I  went  to  the  car.  I 
asked  Mr.  Lidgerwood  to  go  Lack  and  get  my  hat  and  cane,  which  he  did.  The 
Marshal  went  with  me,  remained  for  some  time  and  then  left  his  seat  in  the  car, 
and,  as  I  thought,  went  back  to  the  dining-room.  (This  is,  however,  I  am  told,  a 
mistake,  and  that  he  only  went  to  the  end  of  the  car.)     He  returned,  and  either 


MATTER  OF  DAVID  NEAGLE.  589 

^e  or  some  one  cIhc  stated  that  there  was  great  excitement,  that  Mrs.  Teny  was 
calling  for  stonie  violent  proceedings.  I  mu.>t  say  here  that,  dreadful  as  it  is  to  take 
life,  it  was  oiil)*  a  question  of  seconds  whether  my  life  or  Judge  Terry's  life  should 
be  taken.  I  am  firmly  convinced  that  had  the  M.ir&hal  delayed  two  seconds  both 
he  and  myself  would  have  been  the  victims  of  Terry.'* 

In  answer  to  a  question  whether  he  had  a  pistol  or  other 
Wi.a;)un  on  the  occasion  of  the  homicide,  Justice  Field  re- 

plieil — 

*'  Nn,  sir.  I  have  never  had  on  my  person,  or  used  a  weapon,  since  I  went  on 
the  U-iicli  of  the  Supreme  Court  of  the  State,  on  October  13,  1857,  except  once.'* 
(That  was  on  an  occasion  when  he  crossed  the  Sierra  Nevada  Mountains,  in  1862.) 
**  With  that  exception,  I  have  not  had  on  my  person,  or  used  a  pistol  or  other 
deadly  wesqwn." 

Mr.  Neagle  in  his  testimony  stated  that,  before  the  train  ar- 
rived at  Fresno,  he  got  up  and  went  out  on  the  platform,  leav- 
ing the  train,  and  there  saw  Terry  and  his  wife  get  on  the  cars ; 
that  when  the  train  arrived  at  Merced,  he  spoke  to  the  con- 
ductor. Woodward,  and  informed  him  that  he  was  a  Deputy 
United  States  Marshal ;  that  Judge  Field  was  on  the  train, 
and  also  Terry  and  his  wife^and  that  he  was  apprehensive  that 
when  the  train  arrived  at  Lathrop,  there  would  be  trouble  be- 
tween those  parties,  and  inquired  whether  there  was  any  officer 
at  that  station,  and  was  informed  in  reply  that  there  was  a  con- 
stable there ;  that  he  then  requested  the  conductor  to  send 
word  to  the  officer  to  be  at  Lathrop  on  the  arrival  of  the  train, 
and  that  he  also  applied  to  other  parties  to  induce  them  to 
endeavor  to  secure  assistance  for  him  at  that  place  in  case  it 
should  be  needed. 

The  Deputy  Marshal  further  stated  that  when  the  train  arrived  at  Lathrop  Justice 
FlKLD  went  hiio  the  dining-room,  he  accompanying  the  Justice;  that  they  took 
seats  at  a  table ;  that  shortly  after  they  were  seated,  Terry  and  his  wife  entered  the 
dining-room,  his  wife  following  him  several  feet  in  the  rear ;  that  when  the  wife 
reached  a  point  nearly  opposite  Justice  Fiiild,  she  turned  around  and  went  out 
rapidly  from  the  room,  and,  as  appeared  from  what  afterward  followed,  she  went  to 
the  tor  to  get  her  satchel.  When  she  returned  from  the  car  the  satchel  was  taken 
from  her,  and  it  was  found  to  contain  a  pbtol — revolver — containing  six  chambers, 
all  of  which  were  loaded  with  ball.  This  pistol  lay  on  the  top  of  the  other  articles 
in  the  satchel.  The  witness  further  stated  that  Terry  passed  down  opposite  Justice 
Field,  to  a  table  below  where  they  were  sitting ;  that  in  a  few  minutes,  whilst 
Justice  Field  was  eating,  Terry  rose  from  his  seat,  went  around  behind  him — the 
Justice  not  seeing  him  at  the  time — and  struck  him  two  blows,  one  on  the  side  and 
the  other  on  the  back  of  the  head ;  that  the  second  blow  followed  the  other  imme* 
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diitdy ;  that  one  wtt  given  with  the  ri^^  hand  and  the  other  with  the  left;  that 
Tcny  then  drew  back  his  hand,  with  his  6st  clenched,  apparently  to  give  the  Jus- 
tice a  violent  blow  on  the  side  of  his  head,  when  he,  Neagle,  sprang  to  his  feet, 
calling  out  to  Tenry,  **  Stop !  Stop !  I  am  an  officer ;"  that  Terry  bore  at  the  time 
on  his  face  an  expression  of  intense  hate  and  passion,  the  most  malignant  the  wit- 
ness had  ever  seen  in  his  life,  and  that  he  had  seen  a  great  many  men  in  his  time 
in  such  situations,  and  that  the  expression  meant  life  or  death  for  one  or  the  other; 
that  as  he  cried  out  those  words, "  Stop !  Stop !  I  am  an  officer,"  he  jumped  be- 
tween Tory  and  Justice  Field,  and,  at  that  moment,  Terry  appeared  to  recognize 
him,  and  instantly,  with  a  growl,  moved  his  right  hand  to  his  left  breast,  to  the 
position  where  he  usually  carried  his  bowie-knife ;  that,  as  his  hand  got  there,  the 
Deputy  Mardial  raised  his  pistol  and  shot  twice  in  rapid  succession,  killing  him 
almost  instantly.  He  farther  stated  that  the  position  of  Judge  Field  was  such — 
his  legs  being  at  the  time  under  the  table,  and  he  sitting — that  it  would  have  been 
impossible  for  him  to  have  done  anything  even  if  he  had  been  armed,  and  that 
Tenry  had  a  very  farious  expression,  which  was  characterized  by  the  witness  as  that 
of  an  infariated  giant  He  also  added,  that  hb  cry  to  him  to  slop  was  so  loud  that 
it  could  be  heard  throughout  the  whole  room,  and  that  he  believed  that  a  delay  in 
shooting  of  two  seconds  would  have  been  fatal  both  to  himself  and  Justice  Field. 

The  facts  thus  stated  in  the  testimony  of  Justice  Field  and 
the  petitioner,  were  corroborated  by  the  testimony  of  all  the 
witnesses  to  the  transaction.  The  petitioner  soon  afterwards 
accompanied  Justice  Field  to  the  car,  and  whilst  in  the  car,  he 
was  arrested  by  a  constable,  and  at  the  station  below  Lathrop 
was  taken  by  that  officer  from  the  car  to  Stockton,  the  county 
seat  of  San  Joaquin  County,  where  he  was  lodged  in  the 
county  jail.  Mr.  Justice  Field  was  obliged  to  continue  on  to 
San  Francisco  without  the  protection  of  any  officer.  On  the 
evening  of  that  day,  Mrs.  Terry,  who  did  not  see  the  transac- 
tion, but  was  at  the  time  outside  of  the  dining-room,  made  an 
affidavit  that  the  killing  of  Terry  was  murder,  and  charged 
Justice  Field  and  Deputy  Marshal  Neagle  with  the  commis- 
sion of  the  crime.  Upon  this  affidavit,  a  warrant  was  issued 
by  a  Justice  of  the  Peace  at  Stockton  against  Neagle  and  also 
against  Justice  Field.  Subsequently,  after  the  arrest  of  Justice 
Field,  and  after  his  being  released  by  the  United  States  Circuit 
Court  on  habeas  corpus  upon  his  own  recognizance,  the  pro- 
ceeding against  him  before  the  Justice  of  the  Peace  was  dis- 
missed, the  Governor  of  the  State  having  written  a  letter  to  the 
Attorney-General  of  the  State,  declaring  that  the  proceeding, 
if  persisted  in,  would  be  a  burning  disgrace  to  the  State,  and 
the  Attorney-General  having  advised  the  District  Attorney  of 
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San  Joaquin  County  to  dismiss  it.  There  was  no  other  testi- 
mony whatever  before  the  Justice  of  the  Peace,  except  the 
affidavit  of  Sarah  Althea  Terry,  upon  which  the  warrant  was 
issued. 

The  petition  was  accordingly  presented,  on  behalf  of  Neagle, 
to  the  Circuit  Court  of  the  United  States  for  a  writ  of  habeas 
corpus  in  this  case,  alleging,  among  other  things,  that  he  was 
arrested  and  confined  in  prison  for  an  act  done  by  him  in  the 
performance  of  his  duty,  namely,  the  protection  of  Mr.  Justice 
Field,  and  taken  away  from  the  further  protection,  which  he 
was  ordered  to  give  to  him.  The  writ  was  issued,  and  upon 
its  return  the  SheriflTof  San  Joaquin  County  produced  a  copy 
of  the  warrant  issued  by  the  Justice  of  the  Peace  of  that  county, 
and  of  the  affidavit  of  Sarah  Althea  Terry,  upon  which  it  was 
issued. 

A  traverse  to  that  return  was  then  filed  in  this  case,  present* 
ing  various  grounds  why  the  petitioner  should  not  be  held,  the 
most  important  of  which  were — 

That  an  officer  of  the  United  5>tates,  specially  charged  with  a  particular  duty, 
that  of  protecting  one  of  the  Justices  of  the  Supreme  Court  of  the  United  States, 
whilst  engaged  in  the  |)erformance  of  his  duty,  could  not,  for  an  act  constituting 
the  very  performance  of  that  duty,  l)c  taken  from  the  further  discharge  of  his  duty 
and  imprisoned  by  the  State  authorities,  and — 

That,  when  an  officer  of  the  United  States,  in  the  discharge  of  his  duties,  is 
charged  with  an  oflense  consisting  in  the  performance  of  those  duties,  and  is  sought 
to  be  arrested,  and  taken  from  the  further  performance  of  them,  he  can  be  brought 
before  the  tribunals  of  the  nation  of  which  he  is  an  officer,  and  the  fact  then 
inquired  into. 

John  T.  Carey,  United  States  Attorney ;  Richard  S.  Mesick^ 
Samuel  M.  Wilson,  IVilliam  F,  Herrin,  W.  L.  Dudley,  C  L. 
Ackennan,  J,  C.  Campbell,  H.  C  McPike,  for  petitioner. 

G,  A,  Johnson,  Attorney-General  of  the  State  of  California ;. 
J.  F.  Langhame ;  Avery  C  White,  District  Attorney  of  San 
Joaquin  County,  California,  for  respondent. 

Sawyer,  Circ.  J.,  September  14,  1889.  The  petitioner  has 
sued  out  a  writ  of  habeas  corpus,  returnable  before  the  Court,, 
alleging  that  he  is  unlawfully  deprived  of  his  liberty,  and  im-* 
prisoned,  by  virtue  of  a  warrant  issued  by  a  Justice  of  the 
Peace  of  San  Joaquin  County,  in  this  State,  charging  him  with 
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a  felonious  homicide,  whilst  the  act  thus  characterized  was  a 
lawful  act  performed  in  the  discharge  of  his  duties  as  an  of- 
ficer of  the  United  States ;  and  the  first  question  presented  is, 
whether  this  Court  has  jurisdiction  to  inquire  into  the  truth 
of  that  allegation. 

Upon  the  question  of  jurisdiction.  Section  751,  Rev.  Stat., 
provides  that — 

*  Tbe  Soprenie  Gmit  and  the  Grcuit  and  Dtstrid  Gxnts  shall  have  power  to 
hmait  writs  of  kakeas  carpus  ;** 

and  Section  752  further  provides,  that — 

**  The  several  justices  and  judges  of  the  said  courts,  within  their  respective 
jurisdictions,  shall  have  power  to  grant  writs  of  habeas  corfms  for  the  poqKiae  of 
an  inquiry  into  the  cause  of  restraint  of  libertj." 

There  is  no  limit  in  these  provisions  to  the  jurisdiction  of 
these  courts  and  judges  to  inquire  into  the  restraint  of  liberty 
of  any  person.  But  Section  753  prescribes  some  limitations, 
among  which  is — 

"The  writ  of  Aabeas  eorpms  shall  in  no  case  extend  to  a  prisoner  in  jail,  unless 
where  he  is  in  custody  *  *  *  for  an  act  done,  or  omitted,  in  pursuance  of  a 
law  of  the  United  States,  or  of  an  cider,  process  or  decree  of  a  court,  or  judge 
thereof;  or  b  in  custody,  in  Tiolation  of  the  Constitntion,  or  of  a  law  or  treaty  of 
the  United  States.*' 

And  this  legislation,  in  the  language  of  the  Chief  Justice, 
in  McCardl^s  case  (1867),  6  Wall.  (73  U.  S.)  325-6,  in  com- 
menting upon  the  same  provision  in  a  prior  act — 

"  [This  legislation]  is  of  the  most  comprehensive  character.  It  brings  within 
the  kaktas  corpus  jurisdiction  of  every  court,  and  of  every  judge,  every  possilde 
case  of  privation  of  liberty,  contrary  to  the  National  Constitution,  treaties  or  laws. 
It  is  impossible  to  widen  this  jurisdiction." 

And  again,  in  Ex  parte  Royall  (1885),  117  U.  S.  249,  the 
Supreme  Court  says — 

**  [But]  as  the  judicial  power  of  the  nation  extends  to  all  cases  arising  under  the 
Conrtitutioo,  the  laws  and  treaties  of  the  United  States ;  as  the  privilege  of  the 
writ  of  habeas  corpus  cannot  be  suspended,  unless  when  in  cases  of  rebellioQ  or 
invasion,  the  public  safety  may  require  it ;  and  as  Congress  has  power  to  pass  all 
laws  necessary  and  proper  to  carry  into  execution  the  powers  vested  by  the  Con* 
stitution  in  the  Government  of  the  United  States,  or  in  any  department  or  ofiicer 
thereof;  no  doubt  can  exist  as  to  the  power  of  Congress  thus  to  enlaige  the  juris- 
diction of  the  courts  of  the  Unioo,  and  of  their  justices  and  judges.  That  the 
petitioner  is  held  under  the  authority  of  a  State  cannot  affect  the  question  of  the 
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power  or  jurisdiction  of  the  Grcuit  Court,  to  inquire  into  the  c&use  of  his  com- 
mitment, and  to  discharge  him,  if  he  be  restrained  of  his  liberty  in  violation  of  the 
Constitution.  The  Grand  Jurors  who  found  the  indictment,  the  Court  into  which 
it  was  returned  and  by  whose  order  he  was  arrested,  and  the  officer  who  holds  him 
in  custody,  are  all  equally  with  citizens,  under  a  duty,  from  the  discharge  of  which 
the  State  could  not  release  them,  to  respect  and  obey  the  supreme  law  of  the  land, 
*  any  thing  in  the  Constitution  and  laws  of  any  State  to  the  contrary  notwithstand- 
ing,' and  that  equal  power  does  not  belong  to  the  courts  and  judges  of  the  several 
States;  that  they  cannot  under  any  authority  conferred  by  the  State,  discharge 
from  custody  persons  held  by  authority  of  the  couits  of  the  United  States,  or  of 
commissioners  of  such  courts,  or  by  officers  of  the  General  Government  acting  under 
its  laws,  results  from  the  su|)remacy  of  the  Constitution  and  laws  of  |he  ''nited 
States :  AhUman  v.  Booth  (i858),2I  How.  (62  U.S.)  506;  Tarbl^s  01x^(1871), 
13  Wall.  (80  U.S.)  397;  -^<^v.  C«»ii^/>(i883),  III  U.  S,  624,  Wearethere- 
fore,  of  opinion  that  the  Circuit  Court  has  jurisdiction,  upon  writ  of  habeas  corpus, 
to  in'iuire  into  the  cause  of  appellant*s  commitment,  and  to  discharge  him,  if  he 
be  held  in  custody  in  violation  of  the  Constitution." 

In  the  exercise  of  this  jurisdiction  there  is  no  conflict  be- 
tween the  authority  of  the  State  and  of  the  United  States. 
The  State  in  such  cases  is  subordinate,  and  the  National  Gov- 
ernment paramount. 

"  The  Constitution  and  laws  of  the  United  States  are  the  supreme  law  of  the 
land,  and  to  these  every  citizen  of  eveiy  State  owes  obedience,  whether  in  his  indi- 
vidual or  official  capacity."  SitboUTs  case  (1879),  100  U.  S.  392;  see  also  7>.tit- 
esste  V.  Davis  (1879),  Id.  257-8. 

The  exclusive  authority  of  the  State  to  determine  whether 
an  offense  has  been  committed  against  the  laws  of  the  State, 
is  now  earnestly  pressed  upon  our  attention.  In  SieboWs  casi^ 
the  Court  says — 


<4 


It  seems  to  be  often  overlooked  that  a  National  Constitution  has  been  adopted 
in  this  country,  establishing  a  real  government  therein,  operating  upon  persons 
and  territory  and  things ;   and  which,  moreover,  is,  or  should  be,  as  dear  to  eveiy 
American  citizen  as  his  State  (government  is.     >Mienever  the  true  conception  of 
the  nature  of  this  Government  is  once  conceded,  no  real  difficulty  will  arise  in  the 
just  interpretation  of  its  powers.     But  if  we  allow  ourselves  to  regard  it  as  a  hos- 
tile on;anization,  opposed  to  the  proper  sovereignty  and  dignity  of  the  State  gov- 
ernments, we  shall  continue  to  be  vexed  with  difficulties  as  to  its  jurisdiction  and 
authority.     No  greater  jealousy  is  required  to  be  exercised  toward  this  Govern- 
ment, in  reference  to  the  preservation  of  our  liberties,  than  b  proper  to  be  exer- 
cised toward  the  State  governments.     Its  powers  are  limited  in  number  and  clearly 
defined,  and  its  action  within  the  scope  of  those  powers  is  restrained  by  a  suffici- 
ently rigid  bill  of  rights  for  the  protection  of  its  citizens  from  oppression.    The 
true  interest  of  the  people  of  this  country  requires  that  both  the  National  and 
State  governments  shall   be  allowed,  without  jealous  interference  on  either  side, 
to  exercise  all  the  powers  which  respectively  belong  to  them,  according  to  a  fair 
Vol.  XXXVII.— 38 
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and  pnctical  constnictioa  of  the  Constitution.  State  rights  and  the  rights  of  the 
United  States  should  be  equally  respected.  Both  are  essential  to  the  preservation 
of  our  liberties  and  the  perpetuity  of  our  institutions.  But  in  endeavoring  to  vin- 
dicale  the  one,  we  should  not  allow  our  seal  to  nullify  or  impair  the  other.'*  loo 
U.  S.  394;  aee  Id.  266-7. 

This  Court,  then,  has  jurisdiction  to  inquire  upon  this  writ 
into  the  cause  of  the  imprisonment  of  the  petitioner,  and  if, 
upon  such  inquiry,  he  is  found  to  be  *'  in  custody  for  an  act 
done  or  committed  in  pursuance  of  a  law  of  the  United  States/' 
then  he  is  in  custody  in  violation  of  the  Constitution  and  laws 
of  the  United  States,  and  he  is  entitled  to  be  discharged,  no 
matter  from  whom,  or  under  what  authority,  the  process  under 
which  he  is  held,  may  have  issued — ^the  Constitution  and  laws 
of  the  United  States  made  in  pursuance  thereof,  being  the 
supreme  law  of  the  laiid. 

The  homicide  in  question^  if  an  offense  at  all,  is,  it  must  be 
conceded,  an  offense  under  the  laws  of  the  State  of  California, 
and  only  the  State  can  deal  with  it  as  such  or  in  that  aspect 
It  is  not  claimed  to  be  an  offense  under  the  laws  of  the  United 
States.  But  if  the  killing  of  Terry  by  Neagle  was  an  **  act 
done  *  *  *  in  pursuance  of  a  law  of  the  United  States," 
within  the  powers  of  the  National  Government,  then  it  is  not^ 
and  it  cannot  be,  an  offense  against  the  laws  of  the  State  of 
California,  no  matter  what  the  statute  of  the  State  may  be,  the 
laws  of  the  United  States  being  the  supreme  law  of  the  land. 
A  State  law  which  contravenes  a  valid  law  of  the  United  States, 
is  in  the  nature  of  things,  necessarily  void — a  nullity.  It  must 
give  place  to  the  **  supreme  law  of  the  land."  In  legal  con- 
templation there  can  no  more  be  two  valid  laws  which  are  in 
conflict,  operating  upon  the  same  subject  matter  at  the  same 
time,  than  in  physics  two  bodies  can  occupy  the  same  space  at 
the  same  time. 

But,  as  we  have  seen  by  the  authorities  cited,  it  is  the 
exclusive  province  of  the  Judiciary  of  the  United  States  to 
ultimately  and  conclusively  determine  any  question  of  right, 
civil  or  criminal,  arising  under  the  laws  of  the  United  States. 
It  is,  therefore,  the  prerogative  of  the  National  courts  to  con- 
clusively construe  the  National  statutes  and  determine  whether 
the  homicide  in  question  was  the  result  of  an  "  act  done  in 
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pursuance  of  a  law  of  the  United  States,"  and  when  that  ques- 
tion has  been  determined  in  the  affirmative,  the  petitioner 
must  be  discharged,  and  the  State  has  nothing  more  to  do 
with  the  matter,  All  we  claim  is  the  right  to  determine  the 
question,  was  the  homicide  the  result  of  "  an  act  done  in  pur- 
suance of  a  law  of  the  United  States  ?"  and  if  so,  discharge 
the  petitioner. 

As  incidental  to  and  involved  in  that  question,  it  is  neces- 
sary to  inquire  whether  the  act  of  the  petitioner  was  performed 
under  such  circumstances  as  to  justify  it.  If  it  was,  then  he 
was  in  the  line  of  his  duty.  If  not,  then  it  was  outside  his 
duty.  We  do  not  make  the  inquiry  at  all  for  the  purpose  of 
determining  whether  the  act  was  an  olTense,  or  justifiable  under 
the  statutes  of  the  State.  We  do  not  assume  to  consider  the 
case  in  that  aspect  at  all.  We  simply  determine  whether  it 
was  an  act  performed  in  pursuance  of  a  law  of  the  United 
States.  Nor  do  we  act  in  this  matter  because  we  have  the 
slightest  doubt  as  to  the  impartiality  of  the  State  courts,  and 
their  ability  and  disposition  to,  ultimately,  do  exact  justice  to 
the  petitioner.  We  have  not  the  slightest  doubt  or  appre- 
hension in  that  particular ;  but  there  is  a  principle  involved. 
The  question  is,  has  the  petitioner  a  right  to  have  his  acts 
adjudged,  and,  if  found  to  have  been  performed  in  the  strict 
line  of  his  authority  and  duty,  a  further  right  to  be  protected 
by  that  sovereignty  whose  servant  he  is  and  whose  laws  he 
^vas  executing  ?  If  he  has  that  right,  then  there  is  no  encroach- 
ment upon  the  State  jurisdiction,  and  this  Court  must  neces- 
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the  writ  should  issue,  in  this  case,  was  not  a  question  of 
expediency/'  and  whether  the  petitioner  shall  be  discharged 
or  remanded  is  not  a  question  of  "  policy  "  or  "  comity,"  as 
suggested  in  some  quarters.  It  is  a  question  of  personal  right 
and  personal  liberty,  arising  under  the  Constitution  and  laws 
of  the  United  States,  which  the  Court  cannot  ignore.  There 
is  a  class  of  cases,  of  which  Ex  parte  Royall  is  an  example, 
in  which  the  Court  may  exercise  a  discretion  as  to  the  time  of 
interference,  but,  in  our  opinioih,  this  is  not  one  of  them :  Ex 
parte  Rayall{\%%i\  117  U.  S.  251. 

But  if  it  rests  in  our  discretion  to  discharge  or  remand  the 
petitioner  to  the  State  courts,  to  be  there  first  tried  for  an 
offense  against  the  State,  while  we  are  satisfied  that  he  is 
entitled  to  be  discharged,  to  what  useful  end  would  he  be  sent 
back,  since  upon  being  tried  and  convicted  he  would  still  be 
discharged  by  the  National  courts  on  habeas  corpus^  if  the  act 
should  appear  to  them  to  have  been  performed  in  pursuance 
of  a  law  of  the  United  States  ?  This  would  be  but  to  put  the 
State  to  great  useless  expense,  and  subject  the  petitioner,  if 
guilty  of  no  oflfense,  to  unjust  imprisonment  in  violation  of  his 
legal  rights,  until  his  trial  could  be  had,  and  his  writ  oi  habeas 
corpus  afterwards  again  sued  out,  heard  and  decided,  when  the 
result,  in  all  probability,  would  at  last  be  the  same.  Evidently, 
public  justice  demands  that  the  case  should  be  "summarily" 
decided  now,  as  required  by  Section  76 1 ,  Rev.  Stat.  The  Court 
lias  no  right  to  trifle  with  the  petitioner's  constitutional  rights, 
by  unnecessarily  subjecting  him  to  unjust  imprisonment,  great 
expense  and  vexatious  delays.  In  case  of  a  remand  and  con- 
viction, the  National  courts  must  hear  and  decide  the  case  at 
last  Far  better  for  all  concerned,  that  they  should  decide  it 
now,  and  forever  end  it.  We  have  no  desire  to  usurp  a  juris- 
diction that  does  not  belong  to  us.  We  have  enough  to  do  in 
exercising  the  admitted  jurisdiction  conferred  upon  us,  with- 
out seeking  to  enlarge  it  in  the  smallest  particular,  but  we 
must  perform  our  duty  as  we  understand  it,  be  the  conse- 
quences what  they  may. 

The  Statutes  of  the  United  States  also  make  ample  provision 
for  giving  full  effect  to  the  jurisdiction  of  this  Court  in  cases 
where  the  petitioner  alleges  that  he  is  restrained  of  his  liberty 
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in  violation  of  the  Constitution  or  of  a  law  of  the  United 
States,  in  Section  766,  which  reads  as  follows,  to  wit — 

*  Pendiiig  the  proceedings  or  tppeal  in  the  cases  mentioned  in  the  three  pre- 
ceding sections,  and  until  final  judgment  therein,  and  after  final  judgment  of  dis- 
charge, any  proceeding  against  the  person  so  imprisoned  or  confined  or  restrained 
of  his  libeitj,  in  any  State  court,  or  by  or  under  the  authority  of  any  State,  for  any 
matter  so  heard  and  determined,  or  in  process  of  being  heard  and  determined, 
under  such  writ  oi  kaUas  corpus^  shall  be  deemed  null  and  void." 

It  is,  therefore,  only  necessary,  in  order  to  dispose  of  the 
case,  to  inquire  and  ascertain  whether  the  petitioner  is  in 
custody  for  an  act  done  in  pursuance  of  a  law  of  the  United 
States. 

As  we  have  seen  from  the  statement  of  facts,  Mr.  Justice 
Field,  of  the  United  States  Supreme  Court,  allotted  to  the 
Ninth  Circuit,  was  traveling,  officially,  from  one  part  of  his 
circuit  to  another,  in  pursuance  of  the  requirements  of  the 
statutes  of  the  United  States,  for  the  purpose  of  holding  a  Cir- 
cuit Court  By  reason  of  threats  against  his  life  made  by  dis- 
satisfied litigants,  generally  known  and  published  in  the  news- 
papers and  brought  to  the  knowledge  of  the  United  States 
Marshal  for  the  Northern  District  of  California,  and  by  him 
called  to  the  attention  of  the  Attorney  General  of  the  United 
States,  that  officer  directed  the  Marshal  to  furnish  the  Justice 
with  protection  while  thus  engaged  in  the  performance  of  his 
judicial  duties  on  the  circuit.  The  Marshal,  deeming  it  proper, 
furnished  the  necessary  protection  by  assigning  that  duty  to 
the  petitioner,  who  was  a  United  States  Deputy  Marshal.  The 
claim  is  that  the  petitioner,  as  such  Deputy  Marshal,  was  afford- 
ing the  only  protection  practicable  to  Justice  Field,  in  the  law- 
ful discharge  of  his  duty,  when  the  homicide  was  committed, 
and  that  the  killing  was  necessary  for  the  preservation  of  the 
lives  of  both  Justice  Field  and  himself,  at  the  time  the  fatal 
shot  was  fired.  The  homicide  was  committed  at  Lathrop,  and 
not  upon  land  purchased  by  the  United  States  with  the  consent 
of  the  State  for  the  needful  uses  of  the  United  States,  in  pur- 
suance of  Article  I,  Section  8,  of  the  Constitution. 

Conceding  the  points  to  be  as  stated,  do  they  present  a  case 
of  an  act  performed  in  pursuance  of  a  law  of  the  United  States, 
subject  to  their  jurisdiction  and  ,to  the  jurisdiction  of  this 
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Court,  and  is  the  petitioner  held  under  an  arrest  on  a  charge 
of  murder  by  the  State,  "  in  custody  in  violation  of  the  Con- 
stitution or  laws  of  the  United  States/'  within  the  meaning  of 
the  statute  ? 

It  is  urged  that,  since  the  homicide  was  committed  in  the 
State  at  large,  and  not  in  the  courthouse,  or  upon  land  within 
the  exclusive  jurisdiction  of  the  United  States,  the  question  as 
to  whether  the  homicide  is  murder,  is  a  question  arising  exclu- 
sively under  the  laws  of  the  State,  and  that  it  can  be  investi- 
gated and  determined  by  the  State  courts  alone.  It  is  admitted 
on  the  part  of  the  State,  that  the  United  States  has  exclusive 
jurisdiction  over  the  Custom  House  Block  and  "overall  places 
purchased  by  the  consent  of  the  Legislature  of  the  State,  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings,"  in  pursuance 
of  Section  8,  Article  I,  of  the  National  Constitution,  and  that 
the  State  has  no  jurisdiction  whatever  of  any  offense  com- 
mitted in  such  places.  But  it  is  contended  that  the  United 
States  has  no  jurisdiction  of  oflenders  outside  the  lands  so  pur- 
chased, in  other  portions  of  th6  State,  but  that  in  the  State  at 
large  the  jurisdiction  of  the  State  is  exclusive.  This  proposi- 
tion, like  most  others  urged  by  those  who  insist  on  extreme 
State  rights  doctrines,  wholly  ignores  the  principle  that  there 
can  be  no  legal  conflict,  or  inconsistency,  in  matters  wherein 
the  State  is  subordinate,  and  the  United  States  paramount — 
where  the  Constitution  and  laws  of  the  United  States  are  the 
supreme  law  of  the  land.  We  have  already  seen  that  although 
in  certain  cases  the  courts  of  the  United  States  have  jurisdic- 
tion to  discharge  on  Aadeas  corpus,  prisoners  held  in  custody 
by  the  State  courts  in  violation  of  the  Constitution  and  laws 
of  the  United  States,  yet  that  the  State  courts  "  cannot  under 
any  authority  conferred  by  the  State,  discharge  from  custody 
persons  held  by  authority  of  the  courts  of  the  United  States, 
or  of  commissioners  of  such  courts,  or  by  officers  of  the  gen- 
ei-al  government  acting  under  such  laws,'*  and  that  this  "  re- 
sults from  the  supremacy  of  the  Constitution  and  laws  of  the 
United  States."  This  principle,  established  in  the  Booth  and 
Tarble  cases,  was  recently  properly  recognized  by  the  Supreme 
Court  of  California,  when  upon  the  return  of  the  writ  o{  habeas 
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corpus  in  Terry's  case,  it  appearing  that  he  was  in  custody  by 
virtue  of  a  judgment  of  the  United  States  Circuit  Court,  it  de- 
clined to  require  the  sheriflf  to  produce  his  body.  As  the 
powers  and  duties  of  the  State  and  National  courts  are  by  no 
means  reciprocal,  in  this  class  of  cases,  so  they  are  not  recip- 
rocal in  the  matter  of  territorial  jurisdiction  mentioned,  as 
claimed  on  the  part  of  the  State.  The  Constitution  and  laws 
of  the  United  States,  as  to  those  matters  wherein  they  are  su- 
preme, extend  over  every  foot  of  the  territories  of  the  United 
States,  and  the  jurisdiction  of  its  courts  to  enforce  rights  de- 
rived thereunder,  is  as  extensive  as  the  territory  to  which  they 
are  applicable. 

In  SicboUVs  case^  the  Supreme  Court,  in  reply  to  an  argu- 
ment in  favor  of  a  wide  extension  of  State  rights,  uses  the  fol- 
lowing language  peculiarly  applicable  to  the  point  now  under 
consideration — 

<*  Somewhat  akin  to  the  argument  which  has  been  considered,  is  the  objectioo, 
that  the  Deputy  Marshals,  authorized  by  the  Act  of  Congress  to  be  created,  and  to 
attend  the  elections,  are  authorized  to  keep  the  peace  ;  and  that  this  is  a  duty  which 
belongs  to  the  State  authorities  alone.  It  is  argued  that  the  preservation  of  peace 
and  f^ood  order  in  society  is  not  within  the  powi/s  confided  to  the  Governmeni  of 
the  United  States ^  but  belon.;s  exclusively  to  the  Slates,  Here,  again,  we  are  met 
with  the  theory  that  the  Government  of  the  United  States  does  not  rest  upon  the 
soil  and  territory  of  the  country.  We  think  that  this  theory  is  founded  on  an  en- 
tire misconception  of  the  nature  and  powers  of  that  Government.  We  hold  it  to 
be  an  incontrovertible  principle,  that  the  Government  of  the  United  States  may,  by 
means  of  phy^iical  force,  exercised  through  its  official  agents,  execute  on  every  foot 
of  American  soil,  the  powers  and  functions  that  belong  to  it.  This  necessarily  in- 
volves the  power  to  command  obedience  to  its  laws,  and  hence  the  power  to  keep 
the  peace  to  that  extent.*' 

"  This  power  to  enforce  its  laws,  and  to  execute  its  functions  in  all  places,  does 
not  derogate  from  the  power  of  the  Slate  to  execute  its  laws,  at  the  same  time,  and 
in  the  same  places.  The  one  does  not  exclude  the  other,  except  where  both  can- 
not be  executed  at  the  same  time.  In  that  case,  the  words  of  the  Constitution  it- 
self show  which  is  to  >'ield.  <  This  Constitution,  and  all  laws  which  shall  be  made 
in  pursuance  thereof,  shall  *  *  *  be  the  supreme  law  of  the  land.' "     (100  U.  S. 

394-5) 

And  again — 

**  The  argument  is  based  on  a  strained  and  impracticable  view  of  the  nature  and 
powers  of  the  National  Government.  //  must  execute  its  powers,  or  it  ts  no  gov- 
emment.  It  must  execute  them  on  the  land  as  well  as  on  the  sea,  on  things  as  well 
as  on  persons.  And,  to  do  this,  it  must  necessarily  have  the  power  to  command 
obedience,  to  preserve  order  and  keep  the' peace;  and  no  person  or  power  in  this  land 
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hu  ike  rigki  U  resist  or  fttestiam  Us  rndkerfty^  se  htsf  ms  it  keeps  wi 
•f  its  jmrisdieiim:'    (Id.  396.) 

The  power  to  keep  the  peace  is  a  police  power,  and  the 
United  States  has  the  power  to  keep  the  peace  in  matters  af* 
fecting  its  sovereignty.  There  can  be  no  doubt,  then,  that 
the  jurisdiction  of  the  United  States  is  not  aflected  by  reason 
of  the  place — the  locality — where  the  homicide  occurred.  If 
the  locality  is  a  necessary  element  of  jurisdiction,  a  majority 
of  the  oflenses  created  by  the  statutes  would  be  out  of  their 
jurisdiction,  and  the  statutes  creating  such  offenses  would  be 
nullities,  and  practically  useless. 

For  example,  for  a  quarter  of  a  century,  the  United  States 
Courts  in  this  State  were  held  in  rented  buildings,  owned  by 
private  parties.  They  had  no  jurisdiction  over  them,  under  the 
provision  of  Section  8,  Article  I,  of  the  National  Constitution; 
and  no  jurisdiction  other  than  that  had  over  other  portions  of 
the  country  to  which  the  Constitution  and  its  laws  extended. 
Had  an  assault  been  committed  in  open  Court  uix)n  the  Judge, 
in  one  of  these  buildings,  and  the  assailing  party  been  slain  by 
the  Marshal,  in  protecting  the  Judge,  under  circumstances  ex- 
cusing or  justifying  the  homicide,  would  it  be  pretended  that 
the  Court  would  have  no  jurisdiction  to  protect  him  from  in* 
terference  by  the  State  Government  ?  Or,  have  the  United 
States  and  its  courts  no  jurisdiction  over  the  offense  of  re- 
sisting a  United  States  Marshal  in  the  lawful  execution  of  the 
process  of  the  courts  ?  or  over  the  crime  of  counterfeiting  the 
coin  or  forging  the  bonds  or  other  securities  of  the  United 
States,  or  other  offenses  against  the  laws,  unless  the  offense  is 
committed  in  a  place  under  the  exclusive  jurisdiction  of  the 
United  States  ?    Such  a  claim  would  be  preposterous. 

In  the  case  of  Tennessee  v.  Davis  (1879),  'oo  U.  S.  257,  the 
defendant  was  indicted  for  murder  in  killing  one  Haynes,  while 
he  was  engaged  in  discharging  his  duties  as  a  Deputy  Collec- 
tor of  Internal  Revenue  of  the  United  States,  which  killing 
Davis  claimed  was  in  self  defense.  The  case  was  removed  to 
the  Circuit  Court  of  the  United  States  under  Section  643,  Rev. 
Stat.  It  was  contended  that  this  Act  was  an  encroachment 
upon  State  rights,  since  it  took  away  the  right  of  the  State  to 
determine  and  execute  its  own  criminal  laws,  and  was,  there- 
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fore,  unconstitutional.  The  Supreme  Court  sustained  the  Act. 
It  was  held  "  that  the  United  States  is  a  government  with  au- 
thority extending  over  all  the  territory  of.  the  Union,  acting 
upon  the  State  and  the  people  of  the  State.**  In  deciding  the 
case  the  Court  said — 

"  As  was  said  in  Mttrtin  ▼.  Hunter  (l8l6),  I  Wheat.  (14  U.  S.)  363,  the  <  Gen- 
eral Government  must  cease  to  exist  whenever  it  loses  the  power  of  protecting  it- 
self in  the  exercise  of  its  Constitutional  powers.*  It  can  act  only  through  its  offi- 
cers and  agents,  and  they  must  act  within  the  States.  If,  when  thus  acting,  and 
within  the  scope  of  their  authority,  those  ofticers  can  be  arrested  and  brought  to 
trial  in  a  State  Court,  for  an  alleged  offense  against  the  laws  of  the  State,  yet  war- 
ranted l»y  the  Federal  authority  they  possess,  and  if  the  General  Government  is 
powerless  to  interfere  at  once  for  their  protection ;  if  their  protection  must  be  left 
to  the  action  of  the  State  Court — the  0()erations  of  the  General  Government  may 
at  any  lime  be  arrested  at  the  will  of  one  of  its  members.  The  legislation  of  a 
State  may  lie  unfricnrlly.  It  m:>y  affix  penalties  to  acts  done  under  the  immediate 
direction  of  the  National  Government,  and  in  obedience  to  its  laws.  It  may  deny 
the  authority  conferred  by  those  laws.  The  State  Court  may  administer  not  only 
the  laws  of  the  State,  but  equally  Federal  law,  in  such  a  manner  as  to  paralyze  the 
operations  of  the  Government.  And  even  if,  after  trial  and  final  judgment  in  the 
State  Court,  a  case  can  be  brought  into  the  United  States  Court  for  review,  the  ofi- 
fer  is  toithdraton  from  the  disehari^e  of  his  duty  during  the  pendency  if  the  prose- 
euiion^and  the  exercise  of  acknowledged  Federal  porwer  arrtsted" 

'*  We  do  not  think  such  an  element  of  weakness  is  to  be  found  in  the  Constitu- 
tion. The  United  States  is  a  government  with  authority  extending  over  the  whole 
territory  of  the  Union,  acting  upon  the  States  and  upon  the  people  of  the  States. 
While  it  is  limited  in  the  numl)er  of  its  powers,  so  far  as  its  soirreignty  extends  it 
is  supreme.  No  State  government  can  exclude  it  from  the  exercise  of  any  au- 
thority conferred  upon  it  by  the  Constitution,  obstruct  its  authorized  officers  against 
its  will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any  subject  which 
that  instrument  has  committed  to  it."  Tennessee  v.  Davis  (1 879),  loo  U.  S. 
262-3. 

These  expositions  of  the  territorial  extent  of  the  jurisdiction 
of  the  General  Government  are  authoritative  and  conclusive, 
and  the  result  is  that,  wherever  the  Constitution  and  laws  of 
the  United  States  operate  at  all,  the  State  laws  in  conflict  with 
them  are  subordinate,  and  those  of  tlie  United  States  are 
supreme  and  paramount 

Numerous  cases  are  reported  in  the  books,  wherein  parties 
arrested  for  oflenses  under  the  State  laws,  for  acts  performed 
in  the  discharge  of  duties  imposed  by  the  laws  of  the  United 
States,  have  been  discharged  from  imprisonment  on  liabcas 
corpits  by  the  United  States  Courts,  in  consonance  with  these 
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principles,  now  authoritatively  established  by  the  Supreme 
Court  of  the  United  States,  in  the  cases  cited,  and  others  in 
the  same  line. 

Thus,  in  Ex  parte  Jenkins^  and  others  (1853),  2  Wall,  Jr.,  521, 
Deputy  United  States  Marshals,  who  were  arrested  on  the 
warrant  of  a  justice  of  the  peace  in  Pennsylvania,  for  shooting 
and  wounding  a  negro,  who  resisted  an  arrest  attempted  under 
a  warrant  issued  by  the  United  States  Court  for  a  fugitive 
slave,  Mr.  Justice  Grier,  of  the  United  States  Circuit  Court, 
took  jurisdiction  and  discharged  the  petitioners,  under  the  Act 
of  1835,  since  carried  into  the  Revised  Statutes,  as  part  of  sec- 
tion 753,  under  which  this  case  arises.  After  their  discharge, 
they  were  arrested  again,  in  a  suit  by  the  negro  for  trespass, 
upon  a  warrant  issued  by  a  judge  of  the  Supreme  Court  of 
Pennsylvania,  and  again  discharged  on  habeas  corpus  by  the 
United  States  Circuit  Court.  After  this  they  were  indicted  for 
the  shooting  and  wounding  of  the  negro,  by  the  grand  jury  of 
Luzerne  County,  and  a  third  time  released  on  habeas  corpus. 
In  the  first  of  these  cases  Mr.  Justice  Grier  observes — 

<*  What,  then,  have  we  power  to  do,  on  the  return  of  the  writ  ?'*  "  The  writ  of 
habeas  torpui  is  a  high  prerogatiYe  writ  known  to  the  common  law :  the  great 
object  of  which  is  the  liberation  of  those  who  may  be  in  prison  without  sufiicient 
cause.  It  is  in  the  nature  of  a  writ  of  error,  to  examine  the  legality  of  the  com* 
mitment.  It  brings  the  body  of  the  prisoner  up,  together  with  the  cause  of  his 
commitment  The  Court  can,  undoubtedly,  inquire  into  the  suflicieocy  of  that 
cause."  »  *  »  M  Warrants  of  arrest  issued  on  the  application  of  private 
informers,  may  show  on  their  face  a  prima  facie  charge  sufficient  to  give  jurisdic- 
tion to  the  justice ;  but  it  may  be  founded  on  mistake,  ignorance,  malice,  or  perjury. 
To  put  a  case  very  similar  to  the  present — A  tells  B  that  he  has  seen  C  kill  D. 
B  runs  off  to  a  justice,  swears  to  the  murder  boldly,  without  any  knowledge  of  the 
facts,  and  takes  out  a  warrant  for  C,  who  is  arrested  and  imprisoned  in  consequence 
thereof.  C  prays  a  habeas  corpus^  and  shows  that  he  was  the  sheriff  of  the 
county,  and  hanged  D  in  pursuance  of  a  legal  warrant.  If  a  Court  could  not  dis- 
charge a  prisoner  in  such  a  case,  because  the  warrant  was  regular  on  its  face,  the 
writ  of  habeas  corpus  is  of  little  use.*' 

**  The  authority  conferred  on  the  judges  of  the  United  States  by  this  Act  of 
Congress  gives  them  all  the  power  that  any  other  Court  could  exercise  under  the 
writ  of  habeas  corpus^  or  gives  them  none  at  all.  If  under  such  a  writ  they  may 
not  discharge  their  officer,  when  imprisoned  <  by  any  authority,'  for  an  act  done  in 
pursuance  of  a  law  of  the  United  States,  it  would  be  impossible  to  discover  for 
what  useful  purpose  the  Act  was  passed.  Is  the  prisoner  to  be  brought  before  them 
colj  that  they  may  acknowledge  their  utter  impotence  to  protect  him  /*' 
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In  Ex  parte  Robinson  (1855),  6  McLean  355,  Mr.  Justice 
McLean  held  that  "  a  writ  of  habeas  corpus  may  issue  to  re- 
hcve  an  officer  of  the  Federal  Government  who  has  been  im- 
prisoned under  State  authority  for  the  performance  of  his 
duty."  In  the  course  of  the  decision  the  learned  Justice  ob- 
serves— 

"  It  is  a  general  principle  of  law,  to  which  I  know  of  no  exception,  that  the 
laws  of  every  government  shall  be  construed  by  itself;  and  such  construction  is 
acted  uix>n  by  the  judiciary  of  all  other  countries.  By  the  Federal  Constitution, 
*  the  judicial  power  of  the  t'nited  States  is  declared  to  be  ve<>te(l  in  one  Supreme 
Court,  and  in  such  inferior  courts  a^  the  Congress  may  from  time  to  time  order 
and  establish.'  Under  this  provision,  the  judiciary  of  the  Cnion  gives  a  construc- 
tion to  the  laws  which  is  obligatory  on  the  State  tribunals,  llie  Constitution  again 
declares,  *  the  Constitution  and  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made  or  which  shall  be  made  under  the  au- 
thority of  the  United  Slates,  shall  be  the  supreme  law  of  the  land ;  and  the  judges 
in  every  State  shall  be  bound  thereby,  an)'thing  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding.*  "     (Id.  362.) 

Thus,  it  is  the  exclusive  prerogative  of  the  National  Courts 
to  finally  determine,  whether  an  act  performed  by  one  of  the 
officers  of  the  United  States,  and  especially  an  officer  of  the 
Court  itself,  is  done  in  pursuance  of  a  law  of  the  United  States, 
or  whether,  when  under  arrest  for  acts  performed  in  connec- 
tion with  his  office,  he  is  "  in  custody  in  violation  of  the  Con- 
stitution or  of  a  law  of  the  United  States." 

In  the  case  of  U,  S.  ex  rel,  Roberts  y.  Jailer  of  Fayette  County ^ 
Kentucky  (1867),  2  Abb.  (U.  S.)  265,  a  special  Deputy  United 
States  Marshal  was  arrested,  under  the  State  laws,  on  a  charge 
of  murder,  for  a  homicide  committed  by  him  in  attempting  to 
arrest  one  Cull  upon  a  warrant  issued  by  a  Commissioner  of 
the  United  States  Circuit  Court,  for  oflTenses  charged  to  have 
been  committed  under  the  internal  revenue  laws.  Upon  the  hear- 
ing, the  United  States  Circuit  Court  found  that  the  homicide 
was  committed  in  the  performance  of  '*  an  act  done  in  pur- 
suance of  a  law  of  the  United  States,  or  of  a  process  of  a 
Court  or  Judge  of  the  same,"  and  discharged  the  petitioner. 
The  question  of  the  jurisdiction  of  the  Court,  and  the  facts, 
were  elaborately  discussed. 

So,  In  re  Ramsey  (1879),  2  Flip.  451,  the  prisoner  was  a 
Deputy  United  States  Marshal,  in  custody  by  order  of  a  State 
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Court,  on  a  charge  of  murder,  the  homicide  having  been 
committed  in  an  attempt  to  arrest,  upon  a  warrant  issued  by 
the  United  States  Courts,  the  party  slain.  The  Court  found 
that  the  act  was  done  in  pursuance  of  a  law  of  the  United 
States ;  that  petitioner  was  justified  in  the  act  which  he  per- 
formed, and  discharged  him.  See,  also  to  the  same  eflfect,  In 
re  Neill  (187 1),  8  Blatch.  156,  167;  /;/  re  Farrand  {\%67\  i 
Abb.  (U.  S.)  140 ;  Electoral  College  of  South  Carolina  (1876),  i 
Hugh.  C.  Ct  571 :  In  re  Hurst  (1879),  2  Flip.  510,  and  cases 
collected  in  vol.  29  Myers,  Fed.  Decisions,  698.  Thus  it  appears 
to  be  settled,  beyond  controversy,  that,  where  a  party  is  in 
custody  by  State  authority,  for  an  act  done,  or  omitted  to  be 
done,  in  pursuance  of  any  specific  provision  of  a  statute  of  the 
United  States,  imposing  a  duty  upon  him,  or  for  an  act  per- 
formed justifiable  by  the  circumstances  of  the  case,  in  order  to 
enable  him  to  perform  that  duty,  or  in  the  execution  of  any 
order,  or  process,  or  decree,  of  a  Court  of  the  United  States, 
or  of  a  Judge  thereof,  the  Courts  of  the  United  States  have 
jurisdiction  to  discharge  him  on  habeas  corpus^  under  Section 
753  of  the  Revised  Statutes.  In  such  a  case,  the  laws  of  the 
United  States  are  supreme,  and  the  act  cannot  be  an  offense 
against  the  laws  of  the  State,  and  as  we  have  before  seen, 
whether  an  act  is  performed  in  pursuance  of  a  law  of  the  United 
States,  is  a  question  exclusively  for  the  United  States  Courts 
to  authoritatively  and  conclusively  determine.  They  must  in- 
terpret finally  the  laws  of  the  United  States.  With  their  de- 
cision the  State  cannot  interfere.  When  the  United  States 
Courts  have  spoken  on  the  subject,  the  State  has  nothing 
more  to  do  with  it. 

The  only  remaining  questions  to  determine  are : 

1.  Was  the  homicide  now  in  question,  committed  by  peti< 
tioner,  while  acting  in  discharge  of  a  duty  imposed  upon  him 
by  the  Constitution  or  laws  of  the  United  States,  within  the 
meaning  of  Section  753  of  the  Revised  Statutes? 

2.  Was  the  homicide  necessary,  or  was  it  reasonably  appar- 
ent to  the  mind  of  the  petitioner,  at  the  time,  and  under  the 
circumstances  then  existing,  that  the  killing  was  necessary  in 
order  to  a  full  and  complete  discharge  of  such  duty  ? 
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It  is  urged  that  there  is  no  statute,  which,  specifically,  makes 
it  the  duty  of  a  Marslial,  or  a  Deputy  Marshal,  to  protect  the 
Judges  of  the  United  States  Courts  while  out  of  the  court- 
room, traveling  from  one  point  to  another  in  the  circuit,  on 
official  business,  from  the  violence  of  litigants,  who  have  be- 
come offended  at  adverse  decisions  made  by  such  Judges  in 
the  performance  of  their  judicial  duties,  and  that  Marshals,  or 
deputies,  so  engaged,  are  not  within  the  provisions  of  Section 
753  of  the  Revised  Statutes. 

It  will  be  observed  that  the  language  of  the  provision  of 
Section  753  is  "an  act  done  ♦  *  ♦  in  pursuance  of  a  law 
of  the  United  States,"  not  in  pursuance  of  a  statute  of  the 

United  States. 

The  statutes  of  Congress,  in  their  express  provisions,  do  not 
present  all  the  law  of  the  United  States.  Their  incidents  and 
implications  are  as  much  a  part  of  the  law,  as  their  express 
provisions.  When  they  prescribe  duties,  provide  for  the  ac- 
complishment of  certain  designated  objects,  or  confer  authority 
in  general  terms,  they  carry  with  them  all  the  powers  essential 
to  efiect  the  ends  designed. 


[See  note  on  page  624.] 


Says  the  Supreme  Court  in  Tennessee  y.  Dazns  (iSjg),  100 
U.  S.  264,  quoting  with  approbation  from  Chief  Justice 
Marshall — 

"'It  is  not  unusual  for  a  legislative  act  to  invoWe  consequences  which  are  not 
expressed.  An  ofKcer,  for  example,  is  ordered  to  arrest  an  indiTidual.  It  is  not 
necessary,  nor  is  it  usual,  to  say  that  be  shall  not  be  punished  for  obeying  this 
order.  His  security  is  implied  in  the  order  itself.  It  is  no  unusual  thing  for  an 
Act  of  Congress  to  imply,  without  expressing,  this  very  exemption  from  State  con- 
trol. *  *  *  The  collectors  of  the  revenue,  the  carriers  of  the  mail,  the 
mint  establishment,  and  all  those  institutions  which  are  public  in  their  nature,  are 
examples  in  point.  It  has  never  been  doubied  that  ali  who  are  employed  m  them 
are  protected  vthiU  in  the  line  of  their  duty ;  and  yet  this  protection  is  not  ex- 
pressed in  any  Act  of  Congress,  It  is  incidental  to,  and  is  implied,  in  the  several 
acts  by  which  those  institutions  are  created ;  and  is  secured  to  the  individuals  em- 
ployed in  them  by  the  judicial  power  alone — that  is,  the  judicial  power  is  the  in- 
strument employed  by  the  Government  in  administering  this  securi^.' " 
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If  the  officers  referred  to  in  the  preceding  passage  are  to  be 
protected  while  in  the  line  of  their  duty,  without  any  special  law 
or  statute  requiring  such  protection,  are  not  the  Judges  of  the 
G>urts — the  principal  officers  in  a  department  of  the  Govern- 
ment second  to  no  other — also  to  be  protected,  and  are  not 
their  executive  subordinates — the  Marshals  and  their  deputies 
— to  be  shielded  from  harm  by  the  national  laws,  while 
honestly  engaged  in  protecting  the  heads  of  the  Courts  from 
assassination  ?  When  it  was  argued  in  SieboUVs  case  that  it 
was  not  in  the  power  of  the  United  States  to  authorize  the 
United  States  Marshals  to  *'  keep  tlie  peace "  at  Congressional 
elections^  '*  that  the  preservation  of  peace  and  good  order  in  so- 
ciety is  not  tuitfiin  the  powers  confided  to  the  Government  of  the 
United  States^  but  belonged  exclusively  to  the  State,'*  we  have 
seen  tli^  answer  of  the  Supreme  Court  to  that  argument,  in 
cases  where  the  rights  and  interests  of  the  United  States 
Government  were  involved  in  the  matter  of  keeping  tlie  peace — 

''We  bold  H  to  be  an  inoootroTeitible  principle/'  said  the  Court,  <Mhat  the 
Govcrnmeiit  of  the  United  States  may,  by  means  of  phjrsical  force,  exercised 
throagh  its  official  agents,  execute  on  eveiy  foot  of  American  soil  the  powers  and 
fimctions  that  belong  to  it.  This  necessarily  involves  the  power  to  conmuuid 
obedience  to  its  laws,  and  hence  ike  pnwer  to  keep  ike  peace  to  that  extent" 

And  again — 

**  VThy  do  we  have  Marshab  at  all  if  they  cannot  physically  lay  their  hands  on 
persons  and  things,  in  the  perfonnance  of  their  proper  duties  ?  What  fanctkns 
can  they  perform,  if  they  cannot  use  force  ?  In  executing  the  processes  of  the 
Courts,  must  they  call  upon  the  nearest  constable  for  protection  ?  Must  they  rely 
apon  him  to  use  the  requisite  compulsion,  and  to  keep  the  peace,  whilst  they  are 
soliciting  and  entreating  the  parties  and  bystanders  to  allow  the  law  to  take  its 
course  ?  This  is  the  necessary  consequence  of  the  positions  that  are  assumed.  If 
we  indulge  in  such  impracticable  views  as  these,  and  keep  on  refining  and  re- 
refining,  we  shall  drive  the  National  Government  out  of  the  United  States,  and 
relegate  it  to  the  District  of  Columbia,  or  perhaps  some  foreign  soil.  We  shall 
bring  it  back  to  a  condition  of  greater  helplessness  than  that  of  the  old  Coofedera- 
tkm."     100  U.  S.,  395-^. 

In  this  particular  case,  the  petitioner,  long  before  he  reached 
Lathrop,  endeavored,  through  the  conductor  and  the  pro- 
prietor of  the  eating-house  at  that  place,  to  have  "  a  constable'* 
in  readiness,  on  the  arrival  of  the  train,  to  keep  the  peace,  but 
without  success.  When  too  late  to  prevent  the  tragedy,  the 
constable  appeared  and  arrested  the  petitioner,  for  performing 
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the  duty  which  it  is  now  claimed  devolved  exclusively  upon 
himself,  or  some  other  peace  officer  of  the  State. 

Had  the  United  States  in  this  instance  relied  upon  another 
government — the  State  of  California — to  keep  the  peace  as  to 
one  of  their  most  venerable  and  distinguished  officers — one 
of  the  Judges  of  their  highest  Court — ^in  relation  to  matters 
concerning  the  performance  of  his  official  duties,  they  would 
have  leaned  upon  a  broken  reed,  and  there  would  now  in 
all  probability  be  a  vacancy  on  the  bench  of  one  of  the  most 
august  judicial  tribunals  in  the  world,  and  the  deceased — 
the  would-be  assassin-^might,  perhaps,  be  a  tenant  of  the 
Stockton  jail,  to  be  disposed  of  by  another  government.  The 
case  affords  a  striking  illustration  of  the  necessity  for  the 
United  States  to  protect  their  own  officers  while  in  the  dis- 
charge of  their  duties,  and  by  such  protection,  protect  the 
Nation  itself 

The  result  was,  that  instead  of  arresting  the  conspirator  in 
the  contemplated  murder — the  wife  of  the  deceased,  armed 
with  a  loaded  revolver  till  relieved  of  it  by  a  citizen — threaten- 
ing death  to  Justice  Field,  calling  upon  the  bystanders  to  aid 
her,  and  attempting  to  enter  the  car,  with  the  avowed  purpose 
of  compassing  his  death,  the  officer  of  the  United  States 
assigned  by  his  Government  to  the  special  duty  of  protecting 
the  Justice's  life  against  these  very  parties,  while  in  the  actual 
performance  of  the  duties  so  assigned  him,  was,  himself, 
arrested,  without  warrant,  and  disarmed  by  an  inferior  officer 
of  the  State,  and  interrupted  in  the  discharge  of  those  momen- 
tous duties,  thereby  leaving  his  charge  helpless,  and  without 
the  protection  provided  by  the  Government  he  was  serving,  at 
a  time  when  such  protection  seemed  most  needed 

Had  Neagle  been  a  Deputy  Sheriff  of  San  Joaquin  County, 
assigned  by  his  superior  to  this  very  duty  of  protecting  the  life 
of  Justice  Field,  under  the  State  laws,  and,  in  the  performance 
of  his  duties,  committed  the  homicide  in  all  other  respects 
under  precisely  the  same  circumstances,  would  he  have  been 
arrested  by  the  constable  of  Lathrop,  without  a  warrant,  and 
disarmed  with  such  inconsiderate  haste,  and  thereby  prevented 
from  further  performing  his  duty  to  protect  the  life  and  person 
of  Justice  Field,  leaving  him  to  pursue  the  remainder  of  his 
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journey  without  protection  ?  Yet  the  constable  was  informed 
that  Neagle  was  acting  as  a  Deputy  United  States  Marshal, 
under  the  orders  of  his  superiors,  for  the  protection  of  the 
life  and  person  of  a  Justice  of  the  Supreme  Court  of  the 
United  States. 

We  do  not  wish  to  be  regarded  as  now  calmly  and  deliber- 
ately looking  back  upon  the  scene,  and  sitting  in  judgment 
upon  the  action  of  the  constable,  or  as  passing  censure  upon 
his  zeal.  He,  doubtless,  in  the  emergency,  where  time  for 
consideration  was  short,  and  the  £icts  not  fully  appreciated, 
acted  according  to  the  best  dictates  of  his  judgment,  necessa- 
rily hastily  formed.  But  when  the  State  now  comes  in,  after 
an  arrest  upon  a  warrant  issued  upon  such  flimsy  testimony  as 
that  presented,  and  deliberately  claims  the  exclusive  right  to 
sit  in  judgment  upon  the  acts  of  the  United  States  Deputy 
Marshal,  performed  not  upon  his  own  interpretation  of  the  law, 
but  upon  that  of  the  Attorney-General  of  the  United  States, 
who  may  be  presumed  to  possess  some  knowledge  of  his 
powers  and  duties,  it  is  well  to  consider  the  circumstances  from 
a  standpoint  presenting  a  \-iew  of  both  sides  of  the  question. 

In  matters  of  the  public  peace,  in  which  the  National  Gov- 
emment  is  concerned,  the  Marshals  and  Deputy  Marshals, 
within  the  scope  of  their  authority,  are  Natumal peace  officers^ 
with  all  the  statutory  and  common  law  powers  appertaining  to 
peace  officers.  Is  not  the  National  public  peace  involved,  when 
a  deadly  assault  is  unexpectedly  made  upon  a  Judge  in  open 
Court,  in  which  the  Marshal  and  his  deputies,  seeing  the 
assault,  are  both  authorized  and  bound  on  their  own  motion, 
without  any  previous  order  or  command,  to  interpose  and  use 
sufficient  force  to  quell  the  disturbance,  and  subdue  the  parties 
making  it  ?  Yet  where  is  there  any  specific  provision  of  the 
statute  imposing  that  duty  upon  them  ?  The  Marshal  is  re- 
quired to  attend  Court,  but  it  is  not  provided  what  he  shall  do 
in  Court  To  what  end  shall  he  be  in  Court  if  not  to  keep 
order,  and,  if  necessary,  to  protect  the  Judges  from  violence, 
by  force,  or  any  practicable  means  ?  But  there  is  no  statute 
requiring  it  in  terms. 

The  general  duties  of  Marshals  are  provided  for  in  Section 
787,  which  reads  as  follows-^ 
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**  It  shall  be  the  duty  of  the  Marshal  of  each  district  to  attend  the  District  and 
Circuit  Courts  when  sitting  therein,  and  execute  throughout  the  district,  all  lawful 
precepts  directed  to  him,  and  issued  under  the  authority  of  the  United  States ;  and 
he  shall  have  power  to  command  all  necessary  assistance  in  the  execution  of  his 
duty." 

There  is  no  more  authority  specifically  conferred  upon  the 
Marshal  by  this  section,  to  protect  the  Judge  from  assassina- 
tion, in  open  Court,  without  a  specific  order  or  command,  than 
there  is  to  protect  him  out  of  Court,  when  on  the  way  from 
one  Court  to  another,  in  the  discharge  of  his  official  duties. 
And  the  assassination  in  Court,  as  well  as  out  of  it,  might  well 
be  accomplished  before  the  Judge  would  be  aware  of  his 
danger,  and  before  it  would  be  possible  to  give  a  command  or 
order  to  the  Marshal  for  his  protection.  The  authority  exists 
in  the  one  case,  as  in  the  other,  from  the  nature  of  the  office, 
and  the  powers  arising  under  the  common  law,  recognized  and 
in  use  in  the  country,  and,  in  the  nature  of  things,  inherent  in  the 
office.  The  very  idea  of  a  government  composed  of  executive, 
legislative  and  judicial  departments,  necessarily  comprehends 
the  power  to  do  all  things  through  its  appropriate  officers  and 
agents,  within  the  scope  of  its  general  governmental  purposes 
and  powers  requisite  to  preserve  its  existence,  protect  it  and 
its  ministers  and  give  it  complete  efficiency  in  all  its  parts.  It 
necessarily  and  inherently  includes  power  in  its  executive  de- 
partment to  enforce  the  laws,  keep  the  national  peace  with 
regard  to  its  officers  while  in  the  line  of  their  duty,  and  pro- 
tect, by  its  all-powerful  arm,  all  the  other  departments  and  the 
officers  and  instrumentalities  necessary  to  their  efficiency,  while 
engaged  in  the  discharge  of  their  duties. 

In  language  attributed  to  Mr.  ex-Secretary  Bayard,  used 
with  reference  to  this  very  case,  which  we  quote,  not  as  a  con- 
trolling judicial  authority,  but  for  its  intrinsic,  sound,  common 

sense — 

• 

"  The  robust  and  essential  principle  must  be  recognized  and  proclaimed,  that 
the  inherent  powers  of  every  government  which  is  sufficient  to  authorize  and  enforce 
the  judgment  of  its  courts,  are,  equally,  and  at  all  times,  and  in  all  places,  soft- 
cient  to  protect  the  individual  judge,  who,  fearlessly  and  conscientiously  in  the 
discharge  of  his  duty,  pronounces  tho&e  judgments.'* 

Our  jurisprudence  is  derived  from  and  founded  uix)n  that  of 
England,  and  our  judges  and  officers  are  substantially  the 
Vol.  XXXVIL— 39 
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same.  They  have  corresponding  duties  imposed  upon  them, 
and  inherently  possess  corresponding  executive  powers,  to 
enable  them  to  effectively  perform  their  duties.  From  the 
foundation  of  our  Government,  many  of  their  common  law  du- 
ties have'been  performed,  and  common  law  powers  exercised, 
without  specific  or  statutory  direction,  and  without  question ; 
and  the  common  law  principles  governing  them,  except  so  far 
as  inapplicable^  or  modified  by  statute,  still  remain  in  force. 

The  observation  of  the  Supreme  Court  of  California,  in  the 
EsiaU  cf  Apple  (1885),  66  Cal.  432,  in  which  State  a  Code  has 
been  adopted,  with  respect  to  the  common  law  not  abrogated 
or  modified  by  the  Code,  is  applicable  here.    Said  the  Court — 

''The  Code  establishes  the  Uw  of  this  State  respecting  the  subjects  to  which  it 
relates ;  bat  this,  of  ooone,  does  not  mean  that  there  is  no  law  with  respect  tosoch 
subjects  except  that  embodied  in  the  Code.  When  the  Code  speaks,  its  provisioos 
are  oomroUing,  and  they  are  to  be  liberally  constmed,  with  a  Tiew  to  effect  its  ob- 
jects and  promote  justice— the  rule  of  the  common  law  that  statutes  in  derogatioQ 
thereof  are  to  be  strictly  construed,  having  been  abolished  here ;  but  where  the 
Code  is  silent,  the  common  law  governs.*' 

So  here,  where  the  duties  of  the  Marshal  are  not  limited,  or 
specifically  defined,  by  the  statute,  we  must  look  to  the  powers 
and  duties  of  sheriffs  at  common  law  for  them,  so  &r  as  those 
duties  come  within  the  purposes  and  powers  of  the  National 
Government 

There  are  many  acts  and  duties  daily  performed  by  the  Mar- 
shals, and  by  other  officers,  that  are  not  specifically  pointed  out 
or  defined  by  the  statute.  The  Marshals  are  in  daily  attend- 
ance upon  the  Judges,  and  performing  official  duties  in  their 
chambers.  Yet  no  statute  specifically  points  out  those  duties 
or  requires  their  performance.  Indeed,  no  such  places  as 
chambers  for  the  Circuit  Judges,  or  Circuit  Justices,  are  men- 
tioned at  all  in  the  statutes.  The  Judges'  chambers  do  not  ap- 
pear to  have  any  ''  local  habitation."  The  Justices  of  the  Su- 
preme Court  at  Washington  have,  in  fact,  no  chambers  other- 
wise than  as  they  study  and  do  their  work  out  of  Court,  at 
rooms  in  their  own  residences.  We  have  in  the  San  Francisco 
Courthouse  rooms  that  we  call  chambers,  in  which  the  work  of 
the  Judges  out  of  Court  is  in  part,  but  not  wholly,  performed. 
I  apprehend  that  the  Marshal  would  as  clearly  be  authorized 
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to  protect  the  Judges  here  in  chambers  as  in  the  courtroom. 
AH  business  done  out  of  Court  by  the  Judge,  is  called  chani- 
ber  business.  But  it  is  not  necessary  to  be  done  in  what  is 
usually  called  chambers.  Chamber  business  may  be  done,  and 
often  is  done,  on  the  street,  in  the  Judge's  own  house,  at  the 
hotel  where  he  stops,  when  absent  from  home,  or  it  may  be 
done  tn  transitu,  on  the  cars  in  going  from  one  place  to  an- 
other, within  the  proper  jurisdiction  to  hold  court.  Mr.  Justice 
Field  could,  as  well,  and  as  authoritatively,  issue  a  temporary 
injunction,  grant  a  writ  of  Jtabeas  carpus,  an  order  to  show 
cause,  or  do  any  other  chamber  business  for  the  district,  in  the 
dining-room  at  Lathrop,or  in  the  cars,  as  at  his  chambers  in  San 
Francisco,  or  in  the  courtroom.  He  could  have  made  a  writ 
of  habeas  corpus  returnable  before  himself  on  the  car,  and  law- 
fully heard  and  decided  the  case  w^hile  on  his  passage  to  San 
Francisco.  The  chambers  of  the  Judge,  where  chambers  are 
provided,  are  not  an  element  of  jurisdiction,  but  are  a  conve- 
nience to  the  Judge,  and  to  suitors — ^places,  where  the  Judge 
at  proper  times  can  be  readily  found,  and  the  business  conve- 
niently transacted.  But  the  chambers  of  the  Judge,  as  a  legal 
entity,  are  something  of  a  myth.  For  the  purposes  of  jurisdic- 
tion, the  chambers  of  the  Judge  are  wherever  he  happens  to 
be  in  his  circuit,  or  district,  when  the  exigencies  of  the  case 
call  for  the  transaction  of  chamber  business,  and  a  Judge  is  as 
clearly  engaged  in  the  discharge  of  the  duties  of  his  office, 
when  going  from  one  place  of  holding  court  to  another,  for  the 
purpose  of  holding  court,  and  just  as  much  entitled  to  protec- 
tion from  his  own  government  against  murderous  or  other  as- 
saults, from  desperate  suitors,  on  account  of  his  judicial  action, 
as  when  actually  engaged  in  business  at  chambers,  or  in  hold- 
ing court  In  England,  whence  we  derive  our  jurisprudence, 
the  High  Sheriff  of  the  shire  was  the  keeper  of  the  King's 
peace — that  is  to  say,  the  keeper  of  the  peace  of  the  sover- 
eignty which  the  King  represents.  So  here,  I  take  it,  under 
the  authorities  cited,  the  Marshal  is  the  keeper  of  the  peace  of 
the  Government  of  the  sovereignty  he  serves,  within  the  scope 
of  the  supreme  powers  of  that  Government.  In  England,  in 
early  days,  it  was  the  duty,  in  every  shire,  of  the  sheriffs  not 
only  to  attend  the  courts,  but  to  attend  the  Judges  through 
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their  circuits.  They  met  the  Judges  at  the  border  of  the  shire, 
and  attended  them  until  they  left  it  at  the  border  of  another: 
Dalton,  on  the  Office  and  Authority  of  Sheriffs,  chapter  98,  p. 
369,  published  in  1682.  See  also  40  Alb.  Law  Journal,  161. 
Such  is  also  understood  to  have  been  the  practice  in  early  days 
in  a  number  of  the  States.  From  the  advancing  state  of  civi- 
lization this  practice  has,  doubtless,  generally  become  unne- 
cessary for  the  safety  of  the  Judges,  and  it  has  &llen  into  des- 
uetude. But  it  does  not  follow  that  the  power  to  thus  protect 
them  has  been  abolished  or  become  extinguished.  It  simply 
remains  latent  or  dormant,  ready  to  be  called  into  action  when- 
ever the  exigencies  of  the  case  or  times  require  it  And  how 
could  there  possibly  be  a  more  urgent  occasion  for  reviving  the 
practice  and  calling  it  into  action,  than  the  recent  journey  of 
Justice  Field  to  Los  Angeles  and  return  on  official  business  ? 
Upon  general,  immutable  principles,  the  power  must  neces- 
sarily be  inherent  in  the  executive  department  of  any  govern- 
ment worthy  the  name  of  government,  to  protect  itself  in  all 
matters  to  which  its  authority  extends,  and  this  necessarily  in- 
volves the  power  to  protect  all  the  agencies  and  instrumen- 
talities necessary  to  accomplish  the  objects  and  purposes  of 
that  government.  In  the  National  Government  of  the  United 
States,  the  judiciary  constitutes  one  of  its  most  important 
branches.  Unlike  the  judiciary  of  other  nations,  it  is  invested 
with  the  jurisdiction  to  pass,  finally  and  conclusively,  upon  the 
powers  of  the  legislative  and  executive  departments  of  the 
Government,  and  to  confine  them  within  their  constitutional 
limits.  It  is,  therefore,  the  balance  wheel  of  the  National  Gov- 
ernment, that  keeps  it  running  regularly  and  smoothly  within 
its  proper  domain.  Impotent,  indeed,  must  be  the  executive 
branch  of  the  Government,  if  it  is  not  empowered  to  protect 
the  lives  of  the  Judges  of  the  highest  branch  of  its  judiciary, 
from  assault  and  assassination,  on  account  of  their  judicial  de- 
cisions, by  desperate  disappointed  litigants,  while  passing  from 
point  to  point  within  their  territorial  jurisdiction  in  the  dis* 
charge  of  their  high  functions  and  duties.  We  cannot  think 
the  power  can  be  wanting,  even  if  there  were  no  constitutional 
or  statutory  provision  governing  the  case.  It  seems  impossi- 
ble that  the  National  Government  should  be  left  to  the  mercy. 
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good  will,  or  complacency  of  the  State,  to  aflford  that  protec- 
tion to  its  Judges,  that  the  United  States,  if  worthy  to  be  called 
a  Nation,  are  bound  themselves  to  furnish. 

As  a  further  example  of  laws,  not  ordained  by  specific  stat- 
utory enactments,  see  those  respecting  punishment  for  con- 
tempts. For  forty  years  after  the  organization  of  the  National 
Government,  down  to  1831,  there  was  no  statute  which  speci- 
fically defined  contempts  of  court:  Ex  parte  Robinson  {\%ji\ 
19  Wall.  (86  U.S.)  5 10;  Ex  parte  7Vr;'>^(i888).  1 28  U.  S.  302-3  ; 
Ex  parte  Savin  (1888),  131  Id.  275.  But  the  courts,  never- 
theless, exercised  the  power,  necessarily,  from  the  nature  of 
things  inherent  in  every  court,  to  protect  itself,  its  dignity  and 
its  officers,  by  the  punishment  of  many  acts  as  contempts  of 
its  authority.  The  first  specific  Act  upon  the  subject  passed 
by  Congress,  was  not  an  Act  enlarging  the  power  of  the  court, 
but  it  was,  on  the  contrary,  a  restriction  of  the  powers  already 
exercised  within  certain  defined  limits.  The  act  was  passed  at 
the  instance  of  Senator  Buchanan,  to  limit  the  power  of  the 
court  theretofore  exercised,  to  punish  for  contempts,  as  a  se^ 
quel  to  the  impeachment  of  a  United  States  Judge  for  the  Dis- 
trict of  Missouri.  The  Act  was  passed  March  2,  1831,  and  is 
entitled,  "An  Act  declaratory  of  the  law  concerning  Contempts 
of  Court :"  4  U.  S.  Stat,  at  Large,  487.  The  first  section  does 
not  grant  the  power  to  punish  for  contempts,  but  expressly 
recognizes  the  existing  power,  and,  in  express  terms,  thereafter 
limits  the  power  to  certain  enumerated  cases.  In  order  that 
those  who  were  before  subject  to  punishment  for  contempt 
should  not  escape  the  penalties  due  their  acts,  section  2  of  the 
statute  makes  certain  acts,  before  punishable  as  contempts, 
ofienses  against  the  laws  of  the  United  States,  punishable  by 
the  less  summary  and  more  deliberate  proceeding  on  indict- 
ment and  trial  by  a  jury.  Many  of  the  acts  under  that  Act 
recognized  as  punishable  as  contempts,  as  being  necessary  to 
the  prompt  and  summary  vindication  of  the  authority  of  the 
court,  are  also  indictable  offenses  under  other  statutes. 

This  statute  of  1831  has  been  carried  into  the  Revised 
Statutes,  Section  l  of  that  Act  having  been  re-enacted  in  Sec- 
tion 725  of  the  Revised  Statutes,  giving  it  a  granting,  as  well 
as  a  restricting  form,  but  in  no  sense  changing  its  purpose  or 
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meaning.    And  Section  2  is  now  found  in  Section  5399  of  the 
Revised  Statutes,  as  a  part  of  the  criminal  code  of  the  Nation. 

Did  anybody  ever  doubt,  or  does  anybody  now  doubt,  that 
the  power  of  the  United  States  Courts  to  punish  contempts, 
from  the  organization  of  the  Government  down  to  i83i»  was 
just  as  ample,  and  that  it  was  just  as  much  a  part  of  the  law  of 
the  United  States,  inherently  vested  in  the  Courts,  as  it  was 
after  the  passage  of  the  Act  of  183 1,  or  as  it  is  now  under  the 
same  provisions  carried  into  the  Revised  Statutes  ? 

Yet  there  was  no  specific  provision  of  the  statutes  defining 
contempts.  It  was  a  power,  however,  necessarily  inherent  in 
the  Courts.  It  is  involved  in  the  very  idea  of  a  Court,  having 
power  to  administer  the  laws  of  the  land.  It  would  be  im- 
possible for  Courts  to  perform  their  functions  and  administer 
the  laws  without  it.  And  as  so  inherent,  the  power  to  punish 
various  acts  not  mentioned  for  contempt  was  as  much  a  part 
of  the  law  of  the  United  States  as  if  ordained  by  a  specific  pro- 
vision of  the  Statutes  of  the  United  States,  and  the  authority  of 
the  Marshal  to  protect  the  Judges  is  a  cognate  power,  also 
necessarily  inherent  in  the  office  he  holds.  Thus  there  is 
much  law  of  the  United  States,  not  now  found  in  terms  in 
the  Statutes,  but  as  valid  and  binding  upon  the  people,  and 
upon  the  States,  as  if  it  were  specifically  and  definitely  therein 
expressed.  See  U,  5.  v.  Hudson  (1812),  7  Cranch  (ii  U.  S.) 
32-4;  Matter  of  Mcador  (1869),  I  Abb.  (U.  S.)  324;  In  re 
Buckley  (1886),  69  Cal.  18. 

But  we  are  not  without  constitutional  and  statutory  pro- 
visions, broad  enough  and  specific  enough,  as  we  think,  to 
cover  the  case.  The  National  Constitution,  providing  a  govern- 
ment for  sixty-five  millions  of  people,  covers  but  a  very  few 
pages,  but  it  seems  to  be  amply  sufficient  for  the  purposes 
intended.  In  prescribing  the  duties  of  the  President,  in  the 
terse  but  comprehensive  language  of  Section  3,  Article  II,  it 
provides  that  "he  shall  take  care  that  the  laws  be  faithfully 
executed."  This  makes  him  the  executive  head  of  the  Nation, 
and  gives  him  all  the  authority  necessary  to  accomplish  the 
purposes  intended — all  the  authority  neces.sarily  inherent  in 
the  office,  not  otherwise  limited.  Congress,  in  pursuance  of 
powers  vested  in  it,  has  provided  for  seven  departments,  as 
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subordinate  to  the  President,  to  aid  him  in  performing  the 
executive  functions  conferred  upon  him.  Section  346,  Rev- 
Stat,  provides  that  one  of  the  executive  departments  shall  be 
known  as  the  Department  of  Justice/'  and  that  there  shall  be 
an  Attorney-General,  who  shall  be  the  head  thereof."  He 
has  general  supervision  of  the  executive  branch  of  the  National 
Judiciary,  and  Section  362  provides,  as  a  portion  of  his  powers 
and  duties,  that — 

''The  Attorney-General  shall  exercise  genend  Sttpcrintendence  and  direction 
over  the  Attorneys  and  Marshals  of  all  the  districts  of  the  United  States  and  1  tr- 
ritories  as  to  the  manner  of  discharging  their  respective  duties ;  and  the  Severn  I 
District  Attome3rs  and  Marshals  are  required  to  report  to  the  Attorney-General  an 
account  of  their  official  proceedings,  and  of  the  state  and  condition  of  their  respec- 
tive offices,  in  such  time  and  manner  as  the  Attorney-General  may  direct.'* 

Section  788,  Rev.  Stat.,  provides  that — 

**  The  Marshals  and  their  deputies  shall  have,  in  each  State,  the  same  powers 
in  executing  the  laws  of  the  United  States,  as  the  sheriffs  and  their  deputies  in 
such  State  may  have,  by  law,  in  executing  the  laws  thereof." 

By  Section  817  of  the  Penal  Code  of  this  State,  the  sheriff 
is  a  "peace  officer."  By  section  4176,  Pol.  Code,  he  is'*t( 
preserve  the  peace  "  and  "  prevent  and  suppress  breaches  of  tht* 
peace."  The  Marshal  is,  therefore,  in  accordance  with  the 
decision  of  the  Supreme  Court  already  referred  to,  and  under 
the  provisions  of  the  statute  above  cited,  "  a  peace  officer,"  so 
far  as  keeping  the  peace,  in  any  matter  wherein  the  National 
powers  of  the  United  States  are  concerned,  and  as  to  such 
matters  he  has  all  the  powers  of  the  sheriff,  as  a  peace  officer, 
under  the  laws  of  the  State.  He  is,  in  such  matters,  "  to  pre- 
serve the  peace  "  and  "  prevent  and  suppress  breaches  of  the 
peace."  An  assault  upon,  or  an  assassination  of,  a  Judge  of  a 
United  States  Court,  while  engaged  in  any  matter  pertaining 
to  his  official  duties,  on  account,  or  by  reason,  of  his  judicial 
decisions,  or  action  in  performing  his  official  duties,  is  a  breach 
of  the  peace,  affecting  the  authority  and  interests  of  the 
United  States,  and  within  the  jurisdiction  and  power  of  the 
Marshal,  or  his  deputies,  to  prevent,  as  a  peace  officer  of  the 
National  Government.  Such  an  assault  is  not  merely  an  as- 
sault upon  the  person  of  the  Judge,  as  a  man.  It  is  an  assault 
upon  the  National  Judiciary,  which  he  represents,  and  through 
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it  an  assault  upon  the  authority  of  the  Nation  itself  It  is, 
necessarily,  a  breach  of  the  National  peace.  As  a  National 
peace  officer,  under  the  conditions  indicated,  it  is  the  duty  of 
the  Marshal  and  his  deputies  to  prevent  a  breach  of  the  National 
peace  by  an  assault  upon  the  authority  of  the  United  States, 
in  the  person  of  a  Judge  of  its  highest  Court,  while  in  the 
discharge  of  his  duty.  If  this  be  not  so,  in  the  language  of 
the  Supreme  Court  before  cited,  "  Why  do  we  have  Marshals 
at  all  ?  "  What  useful  functions  can  they  perform  in  the  econ- 
omy of  the  National  G>vemment  ? 

The  Constitution  of  the  United  States  provides  for  a  Su- 
preme Court,  with  jurisdiction  more  extensive  in  some  partic- 
ulars than  that  conferred  on  any  other  national  judicial  tribunal. 
If  the  Executive  Department  of  the  Government  cannot  pro- 
tect one  of  these  Judges,  while  in  the  discharge  of  his  duty, 
from  assassination,  by  dissatisfied  suitors,  on  account  of  his 
judicial  action,  then  it  cannot  protect  any  of  them,  and  all  the 
members  of  the  Court  may  be  killed,  and  the  Court  itself  ex- 
terminated, and  the  laws  of  the  Nation  by  reason  thereof,  re- 
main unadministered  and  unexecuted.  The  power  and  duty 
imposed  on  the  President  to  "  take  care  that  the  laws  are  faith- 
fully executed,"  necessarily  carries  with  it  all  power  and  au- 
thority necessary  to  accomplish  the  object  sought  to  be  at- 
tained, and,  certainly,  the  power  and  duty  to  protect  from  the 
deadly  assaults  of  desperate  suitors,  the  lives  of  the  Judges 
of  the  highest  Court  in  the  Nation,  while  engaged  in  the  law- 
ful discharge  of  their  duties. 

As  we  have  before  seen,  neither  Constitution  nor  Statutes 
can,  or  do,  anticipate  and  point  out,  specifically,  every  possible 
right  or  duty  to  be  covered  and  secured  They  must,  neces- 
sarily, be  general.  In  the  passage  already  cited  from  TntncS' 
see  V.  Davis,  the  Supreme  Court,  in  speaking  of  certain  of- 
ficers, says — 

"It  has  never  been  doubted,  that  all  who  are  employed  in  them  are  protected 
while  in  the  line  of  their  duty ;  and  yet  this  protection  is  not  expressed  in  any  Act 
of  Congress.  It  is  incidental  to,  and  is  implied  in,  the  several  acts  by  which  those 
institutions  are  crcaied;  and  is  secured  to  the  individuals  employed  in  them  by  the 
judicial  power  ainne ;  that  is,  the  judicial  |)ower  is  the  instrument  employed  by  the 
Government  in  administering  this  security.*'     (loo  U.  S.  2C5.) 
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And  in  United  States  y.  Macdamel  (1833),  7  Pet  (32  U.  S.) 
14,  similar  views  were  expressed.    Said  the  Court — 

"  A  practical  knowledge  of  the  action  of  any  <>mc  of  the  great  departments  of  the 
Government  must  convince  every  person  thai  the  heal  of  a  department,  in  the  dis- 
tribution of  its  duties  and  responsibiUties,  is  often  compelled  to  e\erci>e  his  discre- 
tion. He  is  limited  in  the  exercL»e  of  his  powers  by  law ;  but  it  does  not  follow 
that  he  must  show  a  statutory  provision  for  every  thing  he  docs.  A^  government 
could  bt  administered  on  such  principles.  *  *  ♦  77tere  are  numberless  things 
which  must  be  done^  that  can  neither  be  anticipated  nor  dcjined,  ami  which  are 
tssential  to  the  proper  action  of  the  Govemtnettt" 

These  observations  are  especially  and  forcibly  applicable  to 
the  terse  but  very  comprehensive  provisions  of  the  Constitution 
and  of  the  several  statutes  cited,  as  to  the  powers  and  duties 
of  the  President,  the  Attorney-General  and  Marshals. 

The  act  of  the  Attorney-Greneral  in  directini^  the  United 
States  Marshal  to  protect  the  life  of  Mr.  Justice  Field  against 
the  assaults  of  the  deceased  and  his  wife,  is,  in  legal  contem- 
plation, the  act  of  the  President  The  President  speaks  and 
acts  through  the  heads  of  the  several  executive  dqjartments,  in 
relation  to  subjects  which  appertain  to  their  respective  duties. 
They  are  but  the  subordinates  of  the  President,  wielding  his 
power :  Wilcox  v.  Jackson  ( 1 839),  1 3  Pet.  (38  U.  S.)  5 1 3  ;  United 
States  V.  Cutter  (1856),  2  Curt.  C.  Ct.  617.  In  the  former  case, 
relating  to  a  reservation  of  land  by  the  Secretary  of  War,  the 
Court  said — 

*'Now,  although  the  immediate  agent  in  requiring  this  rciservation  was  the  Sec- 
retary  of  War,  yet  we  feel  justified  in  presuming  that  it  was  <lone  by  the  approba- 
tion and  direction  of  the  President.  The  President  speaks  and  acts  through  the 
heads  of  the  several  departments  in  relation  to  subjects  which  appertain  to  their 
respective  duties." 

See  also  7  Attorney-General's  Opinions,  480-1,  Id.  433-479; 
Confiscation  cases  (1873),  20  Wall.  {Sj  U.S.)  108-9;  United 
States  w.  Eliason  (1842),  16  Pet.  (41  U.  S.)  291. 

By  Section  788  Rev.  Stat,  and  the  several  provisions  of  the 
Statutes  of  California  herein  cited,  the  United  States  Marshal 
is  made  a  peace  officer,  and  as  such  he  is  authorized  to  preserve 
the  peace,  so  &r  as  a  breach  of  the  peace  affects  the  authority 
of  the  United  States  and  obstructs  the  operations  of  the  Gov- 
ernment and  its  various  departments.  The  Courts  must,  from 
the  nature  of  things,  be  enabled  fully  to  perform  all  their  func- 
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tions  imposed  upon  them  by  the  Constitution  and  laws,  without 
hindrance  or  obstruction,  and  they  must  have  the  inherent 
pow  cr  to  protect  themselves  by  and  through  their  executive 
ofificcrs,  under  the  direction  and  supervision  of  the  Attorney- 
General  and  the  President,  against  obstruction  and  hindrance 
in  the  performance  of  their  judicial  duties.  An  assault  upon  a 
Judge  in  Court,  or  a  Judge  out  of  Court,  while  in  the  perform- 
ance of  his  duty,  induced  by  his  judicial  action,  and  intended 
or  calculated  to  obstruct  him  in,  or  deter  him  from,  a  free  and 
full  discharge  of  his  duty,  is  a  breach  of  the  National  peace 
affecting  the  sovereignty  of  the  Nation,  and  tending  to  obstruct 
and  impair  the  operations  and  efficiency  of  one  of  the  most 
important  departments  of  the  Government.  As  such,  it  is  the 
duty  of  the  United  States  Marshal,  under  the  police  powers  of 
the  Nation  so  conferred  upon  him,  by  the  statutes  cited,  and  as 
a  National  peace  officer,  to  prevent  such  breach  of  the  peace. 
Under  the  State  laws,  deputy  sheriffs,  when  occasion  requires, 
constables  and  police  officers  of  cities  are  assigned  to  certain 
districts,  to  watch  over  the  safety  of  the  citizens  and  to  guard 
and  protect  their  persons  and  property  from  assault,  destruc- 
tion or  injur)' — in  short,  to  prrrcnt  the  commission  of  crimes  ^^Xz, 
The^e  officers  in  cities  are  found  everywhere,  night  and  day, 
i^uarding  the  citizen  and  his  property  from  injury.  So,  the 
Attorney-General,  under  the  provisions  of  the  statute  cited,  and 
the  President  under  the  provisions  of  the  Constitution,  requir- 
in:j  him  to  see  that  the  laws  are  faithful Iv  executed,  .'ire  author- 
i/ed  and  empowered  to  direct  the  assignment  by  the  Marshal, 
of  any  deputy,  to  perform  any  special  National  police  duty 
within  his  jurisdiction,  arising  out  of  the  statutes,  whether  by 
express  provision  or  necessary  implication,  and  under  any 
power,  necessarily  inherent  in  the  President  and  Government, 
in  order  to  give  full  effect  and  efficiency  to  the  Government,  or 
any  of  its  departments.  It  has  never,  so  far  as  we  are  advised, 
been  doubted  that  a  Marshal,  or  Deputy  Marshal,  is  authorized 
to  protect  a  Judge  and  preser\'e  order  in  open  Court,  even  by 
the  use  of  force,  without  any  special  order  or  command,  as  a 
part  of  the  duties  necessarily  inherent  in  his  office;  yet,  as  we 
have  already  seen,  there  is  no  more  specific  statutory  authority 
for  so  preserving  order, and  protecting  the  Judge  in  Court,  than 
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for  performing  the  same  duty,  under  proper  conditions,  for  a 
Judge  engaged  in  performing  his  duties,  of  whatever  nature, 
out  of  Court 

It  is  argued  by  one  of  the  counsel  on  behalf  of  the  State  that 
these  matters  pertain  exclusively  to  the  peace  of  the  State,  and 
that  the  State,  has  not  only  power  to  preserve  the  public  peace, 
but  that  it  is  amply  capable  of  performing  this  service ;  that  it 
is  its  duty  to  do  it ;  that  the  threats  of  the  deceased  were  mat- 
ters of  public  notoriety ;  and  that  by  calling  the  powers  of  the 
State  into  action.  Justice  Field's  life  might  have  been  pro- 
tected by  the  State,  and  there  would  have  been  no  necessity 
whatever  for  what  is  called  on  the  part  of  the  State,  the  illc^^jal 
action  of  the  United  States  Marshal.  It  mav  be  conceded,  and 
it  is  undoubtedly  true,  that  it  was  an  imperative  duty  of  the 
State  to  preserve  the  public  peace,  and  to  amply  protect  the 
life  of  Mr.  Justice  Field,  but  it  did  not  do  it.  Where  would 
Mr.  Justice  Field  have  been  to-day,  had  he  relied  solely  upon 
the  State  to  perform  her  conceded  imperative  duty  ? 

Not  having  performed  that  obligation  while  on  his  journey 
in  dischari^e  of  his  judicial  duties,  does  a  complaint  now  come 
with  a  guod  grace  from  the  State,  at^ainst  the  United  States, 
for  performing  it  for  her,  as  well  as  for  the  National  Govern- 
ment, by  protecting  one  of  its  most  distini; niched  judicial 
functionaries  through  one  of  its  own  officers,  in  the  only 
manner  in  which  it  could  have  been  effectively  performed  ? 

In  the  present  case,  and  on  this  official  journey,  there  was  a 
necessity  for  the  kind  of  protection  afforded  Mr.  Justice  Field, 
for  no  other  kind  would  have  been  adequate.  The  occasion 
required  a  preventive  remedy. 

The  use  of  the  State  police  force  would  have  been  impracti- 
cable, as  the  powers  of  the  sheriff  would  have  ended  at  the 
borders  of  his  county,  and  of  other  township  and  city  peace 
officers,  at  the  boundaries  of  their  respective  townships  and 
cities.  Only  a  United  States  Marshal,  or  his  deputy,  could 
exercise  these  official  functions  throughout  the  United  States 
judicial  district,  and,  as  we  have  seen,  the  powers  exercised 
concern  matters  affecting  the  peace  of  the  National  Govern- 
ment, and  if  the  National  Government  has  no  authority  to  act 
in  the  premises,  it  certainly  ought  to  have  such  power. 
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The  only  remedy  suggested  on  the  part  of  the  State,  was  to 
arrest  the  deceased  and  hold  him  to  bail  to  keep  the  peace 
under  Section  706  of  the  Penal  Code,  the  highest  limit  of  the 
amount  of  bail  being  S5000.  But  although  the  threats  are 
conceded  to  have  been  publicly  known  in  the  State,  no  State 
officer  took  any  means  to  provide  this  flimsy  safeguard. 

Perhaps  counsel  intended  to  intimate  that  it  was  not  the 
duty  of  the  State,  but  of  Mr.  Justice  Field  himself,  to  set  in 
motion  proceedings  under  the  law  furnished  by  the  State,  to 
put  the  decedent  under  bonds  to  keep  the  peace.  Has  it 
come  to  this,  then,  that  a  Justice  of  the  Supreme  Court  of  the 
United  States,  when  in  obedience  to  the  behests  of  the  law,  he 
comes  to  California  to  perform  his  judicial  duties,  must  submit 
to  the  humiliation  of  immediately  upon  his  arrival,  stealing 
away  to  some  justice  of  the  peace  and  instituting  proceedings 
to  bind  over  to  keep  the  peace,  vindictive  and  dangerous 
litigants  who  have  threatened  his  life?  But  what  security  to 
Mr.  Justice  Field  would  a  bond  of  $5000  afford  against  reso- 
lute, violent  and  desperate  parties,  for  whom  the  penalties  for 
murder  have  no  deterring  power?  The  United  States  Mar- 
shal, the  United  States  Attorney  for  the  District  of  California, 
the  Attorney-General  of  the  United  States  at  Washington, 
and  the  mass  of  the  people  of  California,  thought  that  the  exi- 
gencies of  the  occasion  required  something  more,  and  the 
result  fully  justified  their  view  of  the  matter. 

Although  no  adequate  means  of  protection  were  afforded  by 
the  State  on  his  late  official  journey,  and  Mr.  Justice  Field 
would,  in  all  probability,  not  now  be  among  the  living,  had  not 
the  petitioner,  by  the  wise  forethought  of  the  Attorney- 
General,  been  detailed  to  protect  his  life,  yet  the  fact  of  the 
failure  of  the  State  to  perform  its  duty  does  not  afford  any 
reason  for  taking  the  petitioner  out  of  the  custody  of  the  State, 
unless,  in  committing  the  homicide,  he  was  engaged  in  the 
performance  of  "an  act  done  ♦  ♦  *  in  pursuance  of  a 
law  of  the  United  States,"  and  the  kflling  was  justifiable. 
The  failure  to  perform  its  duty  would  not,  alone,  oust  the 
jurisdiction  of  the  State,  if  it  be  exclusive.  But  since  the 
possible  remedy  mentioned  under  the  State  law  was  alluded 
to  by  counsel  as  ample,  we  refer  to  it  as  illustrating  the  neces- 
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sity  for  a  speedy  amendment  of  the  laws  of  the  United  States, 
if  they  are  now  ^o  defective  as  to  afford  no  protection  to  the 
United  States  Judges  in  the  performance  of  their  high  func- 
tions. 

It  is  apparent  to  us,  if  he  is  not  now  so  protected,  that  the 
distinguished  Justice  allotted  to  the  Ninth  Circuit,  and  also  his 
associates,  should  have  thrown  over  them  the  protecting  aegis 
of  the  laws  of  that  Government  which  he  has  so  long,  faithfully 
and  efficiently  served. 

After  mature  consideration,  we  have  reached  the  conclusion 
that  the  homicide  in  question  was  committed  by  petitioner 
while  acting  in  the  discharge  of  a  duty  imposed  upon  him  by 
the  Constitution  and  laws  of  the  United  States,  within  the  mean- 
ing of  the  provisions  of  Section  753  of  the  Revised  Statutes. 

It  only  remains  to  inquire,  secondly,  was  the  homicide  neces- 
sary, or  was  it  reasonably  apparent  to  the  mind  of  the  peti- 
tioner, at  the  time  and  under  the  circumstances  then  existing, 
that  the  killing  was  necessary  in  order  to  a  full  and  complete 
discharge  of  such  duty  ? 

The  answer  to  this  proposition  is  really  included  in  the  an- 
swer to  the  last,  but  we  desire  to  make  some  observations 
bearing  especially  upon  it. 

The  Attorney-General  and  counsel  for  the  State  declined  to 
discuss  the  question  as  to  whether  the  homicide  was  justifi- 
able, because,  in  their  view,  this  is  a  question  solely  for  the 
State  Courts,  the  case,  as  claimed  by  them,  not  being  within 
the  provisions  of  Section  753  of  the  Revised  Statutes,  and, 
therefore,  not  within  the  jurisdiction  of  this  Court.  Holding 
as  we  do,  that  the  case  falls  within  those  provisions,  so  far  as 
the  petitioner  was  authorized  to  act  by  the  Constitution  and 
laws  of  the  United  States,  it  becomes  necessary  to  determine 
whether  the  homicide  was  justifiable.  For,  if  it  was  malicious, 
wanton  or  reckless,  without  any  reasonable  apparent  necessity 
in  order  to  fully  and  properly  perform  his  duty  of  protecting 
Justice  Field,  then  it  was  an  act  performed  beyond  and  out- 
side his  duty,  and  he  is  amenable  to  the  State  Courts. 

The  fiicts  set  forth  in  the  petition,  and  in  the  traverse  to  the 
return  of  the  Sheriff,  are  fully  and  satisfactorily  proved  by  the 
testimony,  and  whether  we  determine  the  case  upon  demurrer 
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to  the  traverse,  or  upon  the  whole  case,  as  presented  in  the 
record  and  evidence,  the  result  must  be  the  same. 

Were  the  question  of  justification  to  be  determined  by  the 
laws  of  the  State  of  California,  or  in  the  State  Courts,  there 
could  be  no  ground  for  doubt.    Says  the  Penal  Code — 

'*  Homicide  it  tXao  justifiabiemhen  committed  by  any  person  when  resisting 
any  attempt  to  murder  any  person,  •  •  •  or  to  do  some  great  bodily  injury 
a^M  any  person:^     (Sec.  197,  Penal  Code.) 

But  we  shall  consider  the  question  without  reference  to  the 
statute  of  California. 

It  is  unnecessary  to  repeat  the  fiicts  in  full.  When  the  de- 
ceased left  his  seat,  some  thirty  feet  distant,  walked  stealthily 
down  the  passage  in  the  rear  of  Justice  Field  and  dealt  the 
unsuspecting  jurist  two  preliminary  blows,  doubtless  byway 
of  reminding  him  that  the  time  for  vengeance  had  at  last  come» 
Justice  Field  was  already  at  the  traditional  "  wall "  of  the 
law.  He  was  sitting  quietly  at  a  table,  back  to  the  assailant, 
eating  his  breakfast,  the  side  opposite  being  occupied  by  other 
passengers,  some  of  whom  were  women,  similarly  engaged. 
When,  in  a  dazed  condition,  he  awoke  to  the  reality  of  the 
situation  and  saw  the  stalwart  form  of  the  deceased,  with  arm 
drawn  back  for  a  final  mortal  blow,  there  was  no  time  to  get 
under  or  over  the  table,  had  the  law,  under  any  circumstances, 
required  such  an  act  for  his  justification.  Neagle  could^  not 
seek  a  "wall"  to  justify  his  acts,  without  abandoning  his 
charge  to  certain  death.  When,  therefore,  he  sprang  to  his 
feet  and  cried,  "  Stop !  I  am  an  officer,"  and  saw  the  power- 
ful arm  of  the  deceased,  drawn  back  for  the  final  deadly  stroke, 
instantly  change  its  direction  to  his  left  breast,  apparently 
seeking  his  favorite  weapon,  the  knife,  and  at  the  same  time 
heard  the  half-suppressed  disappointed  growl  of  recognition 
of  the  man  who,  with  the  aid  of  half  a  dozen  others,  had 
finally  succeeded  in  disarming  him  of  his  knife  at  the  court- 
room a  year  before,  the  supreme  moment  had  come,  or,  at 
least,  with  abundant  reason,  he  thought  so,  and  fired  the  iatal 
shot.  The  testimony  all  concurs  in  showing  this  to  be  the  state 
of  facts,  and  the  almost  universal  consensus  of  public  opinion 
of  the  United  States  seems  to  justify  the  act  On  that  occasion, 
a  second,  or  two  seconds,  signified,  at  least,  two  valuable  lives. 
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and  a  reasonable  degree  of  prudence  would  justify  a  shot  one 
or  two  seconds  too  soon,  rather  than  a  fraction  of  a  second  too 
late.  Upon  our  minds  the  evidence  leaves  no  doubt  whatever 
that  the  homicide  was  fully  justified  by  the  circumstances. 

We  have  seen  in  an  Eastern  law  journal,  but  with  its  dis- 
approval, some  adverse  criticism  upon  the  action  of  the 
petitioner,  attributed  to  a  quarter  ordinarily  entitled  to  great 
consideration  and  respect  But  it  is  not  for  scholarly  gentle- 
men of  humane  and  peaceful  instincts-*gentlemen,  who,  in  all 
probability,  never  in  their  lives,  saw  a  desperate  man  of  stal- 
wart frame  and  great  strength  in  murderous  action — it  is  not 
for  them  sitting  securely  in  their  libraries,  3000  miles  away, 
looking  backward  over  the  scene,  to  determine  the  exact  point 
of  time  when  a  man  in  Neagle's  situation  should  fire  at  his 
assailant,  in  order  to  be  justified  by  the  law.  It  is  not  for  them 
to  say  that  the  proper  time  had  not  yet  come.  To  such,  in  all 
probability,  the  proper  time  would  never  come.  Neagle  on 
the  scene  of  action,  facing  the  party  making  a  murderous 
assault,  knowing  by  personal  experience  his  physical  powers, 
and  his  desperate  character;  and  by  general  reputation,  his 
life-long  habit  of  carrying  arms,  his  readiness  to  use  them,  and 
his  angry,  murderous  threats,  and  seeing  his  demoniac  looks, 
his  stealthy  assault  upon  Justice  Field  from  behind,  and, 
remembering  the  sacred  trust  committed  to  his  charije — 
Neagle,  in  these  trying  circumstances,  was  the  party  to  deter- 
mine when  the  supreme  moment  for  action  had  come,  and  if 
he  honestly  acted  with  reasonable  judgment  and  discretion, 
the  law  justifies  him,  even  if  he  erred.  But  who  will  have  the 
courage  to  stand  up  in  the  presence  of  the  facts  developed  b\' 
the  testimony  in  this  case,  and  say  that  he  fired  the  smallest 
fraction  of  a  second  too  soon  ? 

In  our  judgment  he  acted,  under  the  trying  circumstances 
surrounding  him,  in  good  faith  and  with  consummate  courage, 
judgment  and  discretion.  The  homicide  was,  in  our  opinion, 
clearly  justifiable  in  law,  and  in  the  forum  of  sound,  practical 
common  sense — commendable.  This  being  so,  and  the  act 
having  been  "  done  *  *  *  in  pursuance  of  a  law  of  the 
United  States,"  as  we  have  already  seen,  it  cannot  be  an  offense 
againsty  and  he  is  not  amenable  to,  the  laws  of  the  State. 

Let  the  petitioner  be  discharged. 
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NOTL— The  report  of  this  case,  as 
pttblishcd  hmnedistely  sAer  its  ddiTcrjr, 
is  inoonect,  as  the  third  paragraph  on 
page  605  errooeoiisly  reads:  *'The 
principles  of  the  commoa  law,  solar  as 
thej  are  applicable,  and  as  thejr  hnve 
been  recognized,  and  as  thej  are  in 
ftace  nnder  the  Constitution,  not  modi- 
fied or  repealed  by  the  National  Stntirtes, 
and  the  niagfi  gencraHy  long  acted 
open,  are  as  much  a  portion  of  the  laws 
of  the  United  States,  as  are  the  Statutes 
themselTes.  So^  also,  where  the  Stai- 
Qtes  point  out  doties,  prairide  .lor  the 


fer  authority  in  general  tcms,  they 
them,  by  implicacion,  all  the 
exemptions,  and  aathor- 
tty  necessary  to  carry  OQt  and  accomplish 
all  the  pufposes  and  obyecta  intended  In 
be  seemed  thereby." 

Note  should  also  be  made  of  the  iMt 
that  the  Grand  Jury  of  the  county  where 
the  assaah  upon  Justice  Field  occunedt 
did,  after  the  discharge  of  Neagle  by 
the  United  States  Comt,  make  a  re- 
port, finding  the  shooting  of  Teny  to 
have  been  intrtitional  and  delibente,but 
noting  thatNeagle  had  been  taken  from 
the  power  of  the  State  by  |iucf  of 
the  United  States  Court,  from  whoae 
decision  the  Grand  Jury  inferred  that 
Neagle  could  not  be  tried  in  any  Court 


As  this  case  is  likely  to  be  a  leading 
case  upon  the  rights  and  duties  ol  the 
officers  and  courts  of  the  United  States, 
the  following  annotation  is  directed 
diiefly  towards  a  fnither  presentation  of 
the  authorities  relied  xipon  by  the 
leaned  Judge. 

The  opinion  embraces  two  proposi- 
tions conceraing  the  power  of  the 
United  States  Couits. 

I.  To  inquire,  by  a  JkmSems  c§rpu 
proceeding,  into  the  detention  of  any 
petitioner,  and  to  discharge  him  finom 
any  custody,  if  he  is  held  in  violation 
of  the  CoDstittttion  of  the  United  States. 


9.  To  decide,  in  exchnion  of  the 
State  Govts,  whether  an  act  has  been 
done  in  pursuance  of  a  law  of  the 
United  States. 

Under  the  second  head,  the  Conrti 
will  decide,  not  only  whether  the  act 
wasdonein  perConsaBce  of  a  right  or 
duty,  but  also  whether  it  was  done  in  a 
manner  justified  by  the  Comlitiiinn  and 
laws  of  the  United  Scatei  akme. 

The  logical  order  of  presenting  the 
authorities  having  been,  very  naturally, 
adopted  by  the  learned  Judge  in  hit 
opinion,  the  chronological  order  will 
generally  be  pwsued  here,  as  indiraHug 
from  one  of  two  polatleal  stand-poinls» 
the  rise  or  the  declaration  of  this  truly 
and  National  power. 


The  Judiciary  Aotaf  1789  (i  StaL  aft 
L.  82),  enacts:  |  Mk  IWt  cither  of 
the  juadces  of  the  Supreme  Court,  at 
wen  aa  judges  of  the  District  ComH^ 
shall  have  power  to  grant  writs  of  < 
€9rfm$^  for  the  purpore  of  an 
into  the  canse  of  coaunitment;  iV»- 
VM^  That  wtiu  of  ia^Mw  ^af^^ahall, 
in  no  case,  extend  to  piiaoaeis  in  jail, 
unless  where  they  are  in  cusftody  under 
or  by  color  of  the  amhaiiiy  of  the 
United  Statea»  or  are  nimmHtiil  iartrial 
court  of  the  same,  or  are 
to  be  brought  into  court  Id 
teadfy. 

This  section  is  now  incorporated  iate . 
MC^MOs  751,  752  and  753,  of  the  Re- 
vised Statutes,  and  in  its  original  form, 
is  manifestly  inapplicafale  lo  the  Neagle 
case.  But  the  decisions  made,  downto 
1833,  in  cases  where  the  supervising 
authority  of  the  United  States  Courts 
was  established,  are  the  mnre  valuable 
as  laying  a  broad  Ibundslion  for  the 
power  to  coerce  any  State,  or  State  offi- 
cial, which  might  interfere  with  the 
actions  of  any  officer  of  the  Uosled 
States.  Without  seeking  to  exhanrt  the 
decisions  pr9  and  «0fi,  the  fcUowing 
mpffar  to  sufficienidy  show  all  that 
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before  the  sttpreme  authority  of 
the  United  States  Coant  in  Nattonal 
questions  was  finnly  established. 

Chisholm  ▼.  Georgia  (1793),  ^  ^*1^- 
419,  was  the  early  and  great  case  where 
one  of  the  United  States  was  held  suable 
by  a  citizen  of  another  State.  Of  course 
such  a  decision  was  too  much  alike  for 
State's  Rights  men  and  for  State's  Im- 
munity men,  and  the  Elerenth  Amend- 
ment put  an  end  to  the  collection  of 
debts  due  and  justly  owing  by  a  State. 
It  is  to  be  hoped  that  the  time  of  public 
honesty  may  be  approaching  when  this 
amendment  will  be  so  amended  as  to 
read  that,  **  The  judicial  power  of  the 
United  States  shall  extend  to  any  suit 
in  law  or  equity,  commenced  or  prose- 
cuted against  the  United  States,  or  any 
one  of  them,  by  citizens  of  the  United 
States,  or  by  citizens  or  subjects  of  any 
foreign  State." 

The  G)urt  was  composed  of  Iredell, 
J.,  who  dissented ;  Blair,  J.,  Wilson, 
J.,  Gushing,  J.,  and  Jay,  C.  J.,  who  all 
agreed  in  the  judgment  of  the  Court 
llie  remarks  of  the  judges  on  the  sub- 
ject of  State  sovereignty  are  worthy  of 
note,  though  the  case  was  one  of  a 
purely  civil  nature,  being  an  action  of 
assumpsit. 

The  second  section  of  the  Third 
Article  of  the  Constitution  provides: 
**  I.  The  judicial  power  shall  extend  to 
all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  Or 
which  shall  be  made,  under  their  au- 
thority ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  con- 
suls; to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a 
party :  to  controversies  between  two  or 
more  States ;  between  a  State  and  citi- 
zens of  another  State ;  between  citizens 
of  different  States ;  between  citizens  of 
the  same  State  claiming  lands  under 
grants  of  different  States,  and  between 
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a  Slate,  or  the  citizens  thereof,  and  for- 
eign States,  citizens  or  subjects." 

Commenting  on  this  section,  Iredell, 
J.  (dissenting),  said  :  **  The  Constitu- 
tion is  particular  in  expressing  the  par- 
ties who  may  be  the  objects  of  the  juris- 
diction in  anv  of  these  cases,  but  in 
reelect  to  the  subject  matter  upon  which 
such  jurisdicticm  is  to  be  exercised,  used 
the  word  *  controversies '  only.  The 
Act  of  Congress  [the  Judiciary  Act  of 
1789,  {  13,]  more  particularly  mentions 
civil  controversies,  a  qualification  of  the 
general  word  in  the  Constitution,  which, 
I  do  not  doubt,  every  reasonable  man 
will  think  well  warranted,  for  it  cannot 
be  presumed  that  the  general  word 
<  controversies'  was  intended  to  include 
any  proceedings  that  relate  to  criminal 
cases,  which,  in  all  instances  that  re- 
spect the  same  government  only,  are 
uniformly  considered  ot  a  local  nature, 
and  to  be  decided  by  its  particular 
laws:"  /(/.  431-2. 

The  dissenting  opinion  proceeds: — 
"The  powers  of  the  General  Govern- 
ment, either  of  a  Legislative  or  Execu- 
tive nature,  or  which  particularly  con- 
cern Treaties  with  Foreign  Powers,  do, 
for  the  most  part  (if  not  wholly),  affect 
individuals,  and  not  States :  they  require 
no  aid  from  any  State  authority.  This 
is  the  great  leading  distinction  between 
the  old  Articles  of  Confederation  and 
the  present  Constitution.  The  judicial 
power  is  of  a  peculiar  kind.  It  is,  indeed, 
commensurate  with  the  ordinary  Legis- 
lative and  Executive  powers  of  the 
General  Government,  and  the  power 
which  concerns  treaties.  But  it  also 
goes  further.  Where  certain  parties  are 
concerned,  although  the  subject  of  the 
controversy  does  not  relate  to  any  of  the 
special  objects  of  authority  of  the  Gen- 
eral Government,  wherein  the  separate 
sovereignties  of  the  States  are  blended 
in  one  common  mass  of  supremacy,  yet 
the  General  Goverrunent  has  a  judicial 
authority  in  r^ard  to  such  subjects  of 
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controveny,  and  the  LegbUture  of  the 
United  States  may  past  all  law>  neces- 
aary  to  gire  such  judicial  authority  its 
pnpcr  eflfect.  So  far  as  the  5kates, 
under  the  Constitution,  can  be  made 
legally  liable  to  this  authority,  so  far,  to 
be  sure,  they  are  subordinate  to  the  au- 
thority of  the  United  States,  and  their 
individual  sovereignty  is,  in  this  respect, 
Umited.  But  it  is  lunited  no  faither 
Uian  the  necessary  executkm  of  such 
aatbority  requires :"  Id.  435, 436. 

Blair,  J.  (one  of  the  majority  of  the 
Couit),  more  instructively  said:  ''If 
sovereignty  be  an  exemption  from  suit 
in  any  other  than  the  sovereign's  own 
Courts,  it  follows  that,  when  a  State,  by 
adopting  the  Constitution,  has  agreed  to 
be  amenable  to  the  judicial  power  of  the 
United  States,  she  has,  in  that  respect, 
given  up  her  right  of  sovereignty  :**  Id. 

452. 
Wilson,  J.  (another  of  the  majority 

of  the  Court),  went  further  into  general 
and  decisive  principles :  **  This  u  a 
case  of  uncommon  magnitude.  One  of 
the  parties  to  it  is  a  State  ;  certainly 
respectable,  claiming  to  !«  sovereign. 
The  question  to  be  determined  is, 
whether  this  Slate,  so  respectable,  and 
whose  claim  soars  so  high,  is  amenable 
to  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States  ?  This  question, 
important  in  itself,  will  depend  on 
others  more  important  still;  and  may, 
perhaps,  be  ultimately  resolved  into  one 
no  less  radical  than  this-^o  the  people 
of  the  United  States  form  a  Nation  ? 
*  *  *  *  As  a  judge  of  this  Coiut, 
I  know  and  can  decide  upon  the  knowl- 
edge, that  the  citizens  of  Georgia,  when 
they  acted  upon  the  large  scale  of  the 
CMiam,  as  a  part  of  the  *  People  of  the 
United  States,'  did  »//  surrender  the 
rapreme,  or  sovereign  power  to  thai 
State;  but,  at  to  the  purpatet  af  the 
(Miam,  retained  it  to  themselves.  As  to 
thi  purposes  of  the  Uniom^  therefore 
Georgia  is  Nora  sovereign  State.  •  •  • 


>^lioever  oouidefs,  in  a  oombined  and 
comprehensive  view,  the  general  texture 
of  the  Constitution,  will  be  satii6edtlut 
the  people  of  the  United  Statet  in- 
tended to  form  themselves  into  a  Na- 
tion,/^r  national  purposes.  They  in- 
stituted, fur  such  purposes,  a  National 
Government,  complete  in  all  its  parts, 
with  powers  Legislative,  Executive  and 
Judiciary ;  and,  in  all  these  powers,  ex- 
tending over  the  whole  Nation.  Is  it 
congruous  that  with  regard  to  such  pur- 
poses, any  man,  or  body  <if  men,  any 
person  natural  or  artificial,  should  be 
permitted  to  claim,  soccesaftilly,  entire 
exemption  from  the  jurisdiction  of  the 
National  Government?  Would  not  such 
claims,  crowned  with  success,  be  re- 
pugnant to  our  very  existence  as  a  Na- 

tkm?"  /i/.  453>  457. 465. 

These  obsenrations  of  Judge  Wilson 
should  be  compared  with  those  of  Mc 
Kean  and  the  Virginia  judges,  as  well 
as  of  the  Wisconsin  Conn,  later  on  in 
this  annotation. 

CrsHiNG,  J.  (another  of  the  majority 
of  the  Court),  said :  **  As  to  corpora* 
tions,  all  States  whatever  are  cotpora- 
tions  or  bodies  politic.  The  only  ques- 
tion is,  what  are  their  powers  ?  As  to 
individual  States  and  the  United  States^ 
the  Constitution  marks  the  boundary  of 
powers.  Wliatever  power  is  deposited 
with  the  Union f  by  the  people,  for  their 
own  necessary  security,  is  so  £sr  a  cur- 
tailing of  the  power  and  prerogatives  of 
States.  •  •  •  So  that  I  think,  no 
argument  of  force  can  be  taken  from  the 
sovereignty  of  States.  Where  it  has 
been  abridged,  it  was  thtmght  necessary 
for  the  greater  indispensable  good  of 
the  whole :"  Id.  468. 

Jay,  C.  J.  (the  last  of  the  maiorityof 
the  Cout),  dismaited  the  question  of 
State  sovereignty  on  the  same  lines,  and 
summed  np  the  opinions  of  the  Court 
in  a  few  wotds :  *<  Sovereignty  is  the 
right  to  govern ;  a  Nation,  or  State  sov> 
ereign,  is  the  person  or  persons  in  whom 
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that  rerides.  In  Europe^  the  sover- 
eignty is  generally  ascribed  to  the 
Prince  ;  here  it  rests  with  the  people ; 
there,  the  sovereign  actually  adminis- 
ters  the  government ;  here,  never  in  a 
single  instance ;  our  Govemon  are  the 
agents  of  the  people,  and  at  most  stand 
in  the  same  relation  to  their  sovereign, 
in  which  regents  in  Europe  stand  to 
their  sovereigns,  llieir  Princes  have 
personal  powers,  dignities  and  pre-emi- 
nences, our  rulers  have  none  but  ojfficiaf; 
nor  do  they  partake  in  the  sovereignty 
otherwise,  or  in  any  other  capacity, 
than  as  private  citizens:"  //.  472. 

This  Is  noteworthy,  as  the  same  senti- 
ments are  oflfered  to-day  as  a  palliative 
to  those  who  magnify  State  citizenship. 
The  same  people,  only  diflferent  forms 
of  government  for  different  purposes  ; 
this  is  the  burden  of  the  recent  opin- 
ions mentioned  in  this  annotation. 

As  to  the  general  canon  of  construe* 
txon,  the  Chief  Justice  proceeded  to  con- 
sider that,  among  the  six  objects  em. 
braced  in  the  design  of  the  Constitution, 
the  second  was,  To  establish  justice,  "It 
may  be  asked,  what  is  the  precise  sense 
and  latitude  in  which  the  words  to  es' 
tablish  justice ^  as  here  used,  are  to  ht 
understood  ?  The  answer  to  this  ques- 
tion will  result  from  the  provisions  made 
in  the  Constitution  on  this  head.  They 
are  specified  in  the  second  section  of 
the  Third  Article,  where  isordained,that 
the  judicial  power  of  the  United  States 
shall  extend  to  ten  descriptions  of  cases. 
•  •  •  Thij  extension  of  power  is 
remedial,  because  it  u  to  settle  contro- 
versies. It  is,  therefore,  to  be  construed 
liberally.  »  ♦  »  ^hen  power  is 
thus  extended  to  a  controversy^  it  neces- 
sarily, as  to  all  judicial  purposes,  is  also 
extended  to  those  between  whom  it 
subsists :"   Id,  476. 

Comm,  V.  Cobbett  (1798),  3  Dall. 
(Pa.)  467,  was  a  case  where  the  State 
Couit  refosed  to  allow  the  removal  to 
the  United  States  Circuit  Court,  by  an 


alien,  of  a  suit  against  him.  The  ground 
taken  by  the  Pennsylvania  Court  was 
that  the  Supreme  Court  of  the  United 
States  had  the  sole  jurisdiction  over 
civil  suits  to  which  a  State  was  a  party, 
and  that  this  was  a  criminal  suit,  and 
not  a  civil  *»uit.  The  remarks  of  Chief 
Justice  McKean,  which  were  after- 
wards (|UOted  by  the  \'irginia  Supreme 
Court  of  Appeals  {infra ,  P*^^  ^29), 
would  undouUedly  be  characterized,  at 
this  day,  xs  dicta,  as  he  said,  "  Previ- 
ous to  the  delivery  of  my  opinion  in  a 
cause  of  such  importance  as  to  the  con- 
sei|uences  of  the  decision,  I  will  make 
a  few  preliminary  observations  on  the 
Constitution  and  laws  of  the  United 
.States  of  America :"  Id,  473.  As  a 
pan  of  the  "preliminary  observations," 
so  heartily  approved  by  the  Virginia 
Judge,  the  following  words  were  used : 
♦•  The  Government  of  the  United  States 
forms  a  part  of  the  government  of  each 
State;  its  jurisdiction  extends  to  the 
providing  for  the  common  defence 
against  exterior  injuries  and  violence, 
the  regulation  of  commerce  and  other 
matters  s{)ecially  numerated  in  the  Con- 
stitution; all  other  powers  remain  in 
the  individual  States,  comprehending 
the  interior  and  other  concerns ;  these 
combined  form  one  complete  govern- 
ment. Should  there  he  any  defect  in 
this  form  of  government,  or  any  colli- 
sion occur,  it  cannot  be  remedied  by 
the  sole  act  of  the  Congress,  or  of  a 
State ;  the  people  must  be  resorted  to, 
for  enlargement  or  modification.  If  a 
State  should  dilTer  with  the  United 
Slates  about  the  construction  of  them, 
there  is  no  common  umpire  but  the 
people,  who  should  adjust  the  affair  by 
making  amendments  in  the  constitu- 
tional way,  or  suffer  from  the  defect. 
In  such  a  cave,  the  Constitution  of  the 
United  States  is  federal ;  it  is  a  league 
or  treaty,  made  by  the  individual  States, 
as  one  party,  and  all  the  States,  as 
another  parly.    ♦    *    ♦    There  is  no 
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provinon  in  the  Conttihitioii,  thit  in 
nch  case*  the  judfet  of  the  Supvcoie 
Court  of  the  United  States  shall  control 
and  be  ooodusiTe;  neither  can  the 
Congress,  bj  a  law,  oooier  that  power :" 

Id.  473f  474- 

The  UmUtd  States  ▼.  Hmdtm  ^ 
Gtodmm  (1812).  7  Cranch  (11  U.  S.) 
32,  was  a  case  certified  from  a  Qrcnit 
Coort  of  the  United  Slates,  upon  a  dl- 
▼iiiGB  of  Opinion^  whether  the  CiRnt 
Coort  had  nmmtrm  law  jorisdiction  in 
cases  of  libeL  The  Svqmme  Court, 
composed  of  Marshall,  C  J.,  and 
Washihgton  (absemi\  JOHNSON,  Lit- 
DfonoN,  ToDD^  DiTVALL  and  Stoky, 
J.  J.,  held  that  all  exercise  of  criminal 

not  within  the  implied  powers  of  the 
courts  of  the  United  States :  Id.  34. 
The  opinion  of  the  majoritj  of  the 
Court  was  deliverad  bj  Johnson,  J^ 
who  said:  ''The  powers  of  the  Gcae- 
lal  Gofcnment  are  made  up  of  con- 
fiom  the  sererml  States ;  what- 
is  not  expressly  giren  to  the  Ibr- 
r,  the  latter  expressly  rescrrc.  The 
judicial  power  of  the  United  Stmes  is  n 
constituent  part  of  these 
that  power  is  to  beexerdsed  by 
of]{anised  Sor  the  purpose,  and  brought 
into  exigence  by  an  eflbrt  of  the  legis- 
latiTC  power  of  the  Union.  Of  all  the 
Courts  which  the  United  States  nuqr, 
under  their  general  powers,  constitute, 
only — the  Suptcme  Court — pos- 
jurisdiction  derived  immediately 
from  the  Constitutioo,  and  of  which  the 
Icgislalive  power  cannot  deprive  it:" 

Martin  ▼.  Ihmtn^s  Ltutt  (1816),  I 
WheaL  (14  U.  &)  304,  was  a  writ  of 
error  from  the  Coort  of  Appeals  of  Vir- 
ginie,  fr>unded  upon  the  refrisal  of  a 
State  Court,  lor  the  first  tfane  (/1/.342), 
lo  obey  the  mandate  of  the  Supreme 
Court  of  the  United  States,  granted  m 
1813,  in  the  same  case  (smk  mam.  Fatr- 
foj^s  Devisee   ▼.  Hunter's  Lessee^  7 


CrmiA  (II  U.  S.)  fi03),  where  the 
State  Court  had  denied  a  ri^ 
the  treaqr  of  1794,  with  Gieal 
The  jurisdiction  of  the  United 
Court  thus  became  the  point  m 
The  Virginia  Coort  had  answered  the 
mandate  of  the  Suptemi  Court  of  the 
United  States,  by  entry  of  jodgssait, 
"  »W  the  frptliMt  power  of  the  Su- 
preme Court  of  the  United  States  does 
not  extend  to  this  Court  •  •  •  [and] 
that  the  proffffdlngi  [00  the 
writ  of  enor],  ia  the  Supsca 
were  eareun  nam/mdieet  in  relation  lo 
this  Court:"  a  propositioo  not  dfuifd 
by  the  S^acme  G6mt,if  the  |iifiifi 
had  been  sound:  Eliiatt  ▼.  Fianal 
(1828),  I  FMen  (a6  U.  S.)  328^  3401. 
Speakmg  of  the  third  article  of  the 
Gjnslititfinn  which  creates  and 
the  judicial  power  of  the  United ! 
StOftY,  J.,  said:  •'It  b  a  part  of  the 

lo 
individnals,  but 
States;  and  lo  dqaive  tibem  allugcther 
of  the  cxcrcme  of  some  powers  of 
orpfgnty,  and  lo  lestram  and 
them  »  the  cMfctae  of  «tiicD.-"  U. 

This  language  b  important,  far  JoHN- 
•ON,  J.,in  a  sqsarute  opinion, said:  *■  II 
will  beofaaerred  in  this  case,  ^Mt  the 
Court  disavows  all  intention  lo  deckle 
on  the  right  to  issue  compulsory  pre- 
cem  to  the  State  Courts.'*  He  dien 
goes  00  to  use  the  wovds  quoted  above 
(page  601),  in  immrdietr  cmnnertion 
with  his  alarm  over  the  asserted  power 
of  every  State  Court  to  decide  whether 
the  United  States  Siqveme  Court  had 
exceeded  its  powers.  The  unanimous 
opinion  of  the  Court  was  against  any 
such  power.  The  Court  was  again 
composed  of  Maishali,  C  J.,  Wash- 
ington, Johnson,  LiVlNC&TOW,  TOPD^ 
DuvALL  and  Stoky,  J.  J. 

A  curious  feature  of  the  dKc4a  con- 
tsisedhi  this  ooncutrii«  oprnkm  wiU 
be  apparent  from  a  quotation :    **  Sup- 
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pose  A  foreign  minister,  or  an  officer 
acting  regularly  under  authority  from 
the  United  States,  seized  to  day,  tried 
to-morrow,  and  hurried  the  next  day  to 
execution.  Such  cases  may  occur,  and 
have  occurred  in  other  countries.  The 
angry,  vindictive  passions  of  men  liave 
too  ofien  made  their  way  into  judicial 
tribunals,  and  we  cannot  hope  forever 
to  escape  their  haleful  influence.  In 
the  ca>e  supposed,  there  ought  to  Le  a 
power  somewhere,  to  re-train,  or  punish, 
or  the  Union  must  be  dissolved.  At 
present,  the  uncontroliable  exercise  of 
criminal  jurisdiction  is  most  securely 
confided  to  the  State  tribunals.  The 
courts  of  the  United  States  are  vested 
with  no  power  to  .scrutinize  into  the  pro- 
ceedings of  the  State  courts  in  criminal 
cases;  *  ♦  *  and  exireme,  indeed,  I 
flatter  myself,  must  be  the  cise  in  which 
the  General  Government  could  ever  be 
induced  to  assert  this  right.  If  ever 
such  a  case  should  occur,  it  will  be  time 
enough  to  decide  upon  their  constitu- 
tional power  to  do  so:"  Id.  377. 

The  case  in  the  Supreme  Court  of 
Appeals  of  Virginia  is  reported  in  4 
Munf.  I  (April,  1SX4),  and  the  judges 
gave  separate  opinions.  Cabell,  J., 
paid :  "  The  Constitution  of  iheUnited 
*^tates  contemplates  the  independence 
ol"  l^oth  governincnl-,  and  rej^ards  the 
i'ciiduary  boverti^nty  of  the  btatcs  as 
not  less  inviolal'Ic  than  the  ddc'attJ 
sovereignty  of  the  United  States.  It 
must  have  been  foreseen  that  controver- 
sies would  sometimes  arise  as  to  the 
boundaries  of  the  two  jurisdictions.  Vet 
the  Constitution  has  provided  no  umpire, 
has  erected  no  tribunal,  by  which  they 
shall  be  settled  :"  Id.  9.  Again,  "  what 
that  Constitution  is,  what  those  laws  and 
treaties  are,  must,  in  cases  coming  before 
the  State  courts,  be  decided  by  the  Stale 
judges,  accord itt;^  to  th.ir  it^cn  jud^- 
mrnts^  and  upon  tluir  o'^vn  responsi- 
bility. To  the  opinions  of  the  Federal 
Courts  they  may  always  pay  the  respect 


which  is  due  to  the  opinions  of  other 
learned  and  upright  judges ;  *  ♦  ♦  but 
it  is  resptct  only,  and  not  the  acknowl- 
edgment of  i  on  elusive  authority  .•'*  Id, 
1 1 .  That  is,  "  the  jxjwcrs  ve>tcd  by  the 
( onstitution,  in  the  Concjrcss  of  the 
United  States,  were  delecatiil  U)t  pur- 
poses essential  to  the  general  welfare, 
and  ought  not  to  be  defeated  ur  im- 
paired ;  and  I  have  no  doubt  that  one 
of  these  powers  is  that  of  making  all 
laws,  necej«»ary  and  proper,  for  extend- 
ing the  judicial  power  of  the  United 
States,  til  all  the  caacs,  to  which  the 
Constitution  declares  that  th.it  power 
shall  extend.  I  must  not,  however,  be 
understood  as  impeaching  the  concur- 
rent juristliction,  orii^inal  and  finals  of 
the  State  courts,  p>o:idvd  the  piirties 
shall  elect  their  jurisdiction  .•"  Id.  1 5. 

Bruoke,  J.,  said:  "The  oath  to 
support  the  constitution,  with  a  strong 
responsibility  to  those  from  whom  all 
power  is  derived,  seem  to  be  the  only 
sanctions  again:>t  the  exercise  of  power 
not  given  by  the  people.  Tliat  oath, 
which  is  prescribed  by  the  sixth  article, 
im^soses  no  subordination  u^)on  those  to 
whom  it  is  administered  :  it  is  common 
to  all  who  exercise  power  under  either 
[State  or  Federal]  government:''    Id. 

24. 

RoANK,  J.,  a]>o  based  his  concurring 

opiniot)  u))on  the  case  in  the  Supreme 
C«>url  ol'  Pennsylvania :  Comtn.  v.  Cob- 
bett  njoS),  3  l»:ill.  (Ta.)  ^(y-J,  supra. 
The  Jud«;e  said:  "One  of  the  appel- 
lee's coun^^el  was  pleased  to  call  thi'* 
decision  a  diitum  of  Chief  Justice  Mc- 
Kea.n's.  I  must  be  excused  for  sayinj; 
it  is  no  dictum^  nor  is  it  the  sole  and 
undivided  opinion  of  that  resj^ected 
judge.  It  is  the  solemn  and  unanimous 
decision  and  resolution  of  the  Supreme 
Court  of  one  of  the  most  respec;ed  States 
in  the  Union,  *  *  *  *  I  consider  this 
dec  i- ion  by  the  Supreme  Court  of  Penn- 
sylvania, as  a  complete  and  solemn  au- 
thority, to  show,  that  in  case  of  a  differ- 
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ence  of  opiDion  between  the  two  ^o .  • 
enunents  [Stale  and  Federal],  as  to  the 
extent  of  the  powers  vested  by  the  Cob- 
stitntion,  while  neither  party  is  compe- 
tent to  bind  the  other,  the  comts  of  each 
have  power  to  act  upon  the  subject :" 

/^'  53. 
The  eflcct  of  nnifivmity  of  decision, 

fay  the  United  Slates  Judges,  was  also 
felt  from  the  beginning,  and  the  earliest 
contrary  thought  was  this :  -  The  coon- 
sel  for  the  appellee  have  furnished  us 
with  a  string  of  cases  in  which  the  juris- 
diction in  question  has  been  entertained 
by  the  Supreme  Court  of  the  United 
States.  They  have  had  it  in  their  power 
to  do  this,  because  the  cases  occurred 
in  (Aa/  court,  and  not  in  this ;  because 
the  man,  and  not  the  lion,  was  the 
painter  (See  y£sop*s  Fables):"  Roaxe. 
J.,  Hmmier  v.  Martin  (1814),  4  Munfl 
(Va.)  51. 

After  such  sentiments,  the  clear  and 
decisive  language  of  Chief  Justice 
Taney,  in  Abelman  v.  Booth  (1858), 
21  How.  (62  U.  S.)  506,  522,  ought  to 
be  carefully  read  and  reflected  upon,  as 
the  sentiment  of  one  well  nigh  devoid 
of  political  principles  inimical  to  State 
sovereignty;  especially  if  Marshall 
and  Story  should  be  thought  too  strong 
in  their  Nationalism. 

Cohens  v.  Virginia  (1821),  6\Vheat. 
(19  U.  S.)  264,  came  next.  It  was  **  a 
writ  of  error  to  the  judgment  of  the 
Court  of  Hustings  for  the  borough  of 
Norfolk,  on  an  information  for  selling 
lottery  tickets,  contrary  to  an  Act  of  the 
Legirfa'.ure  of  Virginia."  An  Act  of 
Congress,  authorizing  the  lottery,  was 
held  invalid  in  Virginia,  and  an  appeal 
to  a  higher  State  Court  denied;  this 
writ  was  then  taken  directly  to  the  Su- 
preme Court  of  the  United  States.  On 
a  motion  made  in  the  latter  Court  to 
dismiss  the  writ,  three  points  were  ar- 
gued— 

First.  That  the  State  was  a  defend- 
ant 


Second,  That  no  writ  of  etror  to  the 
State  Court  could  be  prosecnted. 

Third.  That  neither  the  Coostitatioii 
nor  the  laws  of  the  United  States  had 
been  Tiolated.  This  point  was  finally 
snstainffid  by  the  Court  afktr  a  hearing 
on  the  merits,  and  does  not  fall  within 
the  scope  of  the  present  anriotation. 

Marshall,  C.  J.,  said— ^'  The  ques- 
tions presented  to  the  Court  by  the  two 
first  points  made  at  the  bar,  are  of  great 
magnitude,  and  nuy  truly  be  said  vi- 
tally to  affect  the  Union.  They  exclude 
the  inquiry  whether  the  Constitution 
and  laws  of  the  United  Stales  have 
been  violated  by  the  judgment  which 
the  plaintiflfs  in  error  seek  to  review ; 
and  maintain  that,  admitting  such  vio- 
lation, it  is  not  in  the  power  of  the  Gov- 
ernment to  ai^ly  a  corrective.  They 
maintain  that  the  Nation  does  not  pos- 
sess a  department  capable  of  restrain- 
ing peaceably,  and  by  authority  of  law, 
any  attempts  which  may  be  made,  by  a 
part,  against  the  legitimate  powers  of 
the  whole ;  and  that  the  Government  is 
reduced  to  the  alternative  of  submitting 
to  such  attempts,  or  of  resisting  them 
by  force.  They  maintain  that  the  Con- 
stitution of  the  United  States  has  pro- 
vided no  tribunal  for  the  final  construc- 
tion of  itself,  or  of  the  laws  or  treaties 
of  the  Nation  ;  but  that  this  power  may 
be  exercised,  in  the  last  resort,  by  the 
courts  of  every  State  of  the  Union.  That 
the  Constitution.  laws,  and  treaties,  may 
receive  as  many  constructions  as  there 
are  States ;  and  that  this  b  not  a  mis- 
chief, or,  if  a  mischief,  is  irremediable. 
These  abstract  propositions  are  to  be 
determined ;  for  he  who  demands  de- 
cision, without  permitting  inquiry,  af- 
firms that  the  decision  he  asks  does  not 
depend  on  inquiry :"  Id,  377.  And 
these  are  seen  to  be  the  sentiments  of 
the  Virginia  Judges,  page  629,  supra. 

Discussing,  then,  the  first  question^ 
the  Chief  Justice  proceeded — ^'^  A 
in  law  or  equity,  consists  of  the  ri| 
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one  party,  as  well  as  of  the  other,  and 
may  truly  be  said  to  arise  under  the 
Con^iiution,  or  a  law  of  the  United 
State>,  whenever  its  correct  decbion  de* 
pends  oil  the  conttruction  of  either.  *  * 
With  the  ample  powers  confided  to  this 
Supreme  Government,  for  these  inter- 
esting  puipo>e>,  nre  connected  many 
express  and  imimnant  limitations  on  the 
soverci;jnty  of  the  States,  which  arc 
made  for  the  same  purposes.  The 
powirs  of  the  Union,  on  the  great  sub- 
jects of  war,  peace,  and  commerce,  and 
on  many  others,  are,  in  themselves,  lim- 
itat  ons  of  the  sovereignty  of  the  States; 
but,  in  addition  to  these,  the  sovereignty 
of  the  States  is  surrendered  in  many 
instances  where  the  surreiider  can  only 
operate  to  the  bcnciit  of  the  people, 
and  where,  perhaps,  no  other  f>ower  is 
conferred  on  Congres:>  than  a  conserv- 
ative power,  to  maintain  the  principles 
established  in  the  Cou!»titution.  The 
maintenance  of  these  principles  in  their 
purity,  is  certainly  among  the  great  du- 
ties of  Government.  One  of  the  in- 
struments by  which  this  duty  may  be 
peaceably  performed,  is  the  judicial  de- 
partment It  is  authorized  to  decide  all 
cases  of  every  description,  arising  under 
the  Constitution,  or  laws,  of  the  United 
States.  From  this  general  grant  of  ju- 
risdiction, no  exception  is  made  of  those 
ca^es  in  which  a  State  may  be  a  party. 
*  *  «  We  think  a  case  arising  under 
the  Constitution,  or  laws,  of  the  United 
States,  is  cognizable  in  the  courts  of  the 
Union,  whoever  may  be  the  parties  to 
that  ca-e :"  Id.  yi<)^  382-3. 

It  should  be  observed  that  this  was 
twenty-four  years  after  the  adoption  of 
the  Eleventh  Amendment,  which  was 
declared  adopted  January  8th,  1 798. 

The  Chief  Justice  proceeded,  sub- 
stantially, to  review  th^  sentiments  of 
the  Virginia  Judges,  quoted  above,  and 
put  them  aside  with  these  words — '*  But 
a  Constitution  is  framed  for  ages  to 
come,  and  is  designed  to  approach  im- 


mortality, as  nearly  as  human  institu- 
tions can  approach  it  Its  course  can- 
not always  be  tranquil.  It  is  exposed 
to  storms  and  tempests,  and  its  framers 
must  be  unwi>e  statCNmen  indeed,  if 
they  have  not  provided  it,  so  far  as  its 
nature  will  permit,  uith  the  uuans  of 
self-preservation  ftom  the  periU  it  may 
be  destined  to  encounter.  No  (Govern- 
ment ought  to  be  so  defective  in  its  or- 
ganization as  not  to  coni.iin  within  it- 
self the  means  of  seeming  the  execu- 
tion of  its  own  laws  a.i^.iinst  other  dan- 
gers than  those  whii^h  oocur  every  <l:iy. 
Courts  of  justice  are  the  nic.ins  most 
usually  employed,  and  it  is  reason.ible 
to  expect  that  a  (government  should  re- 
pose on  its  own  Courts,  rather  th.m  on 
others.  There  is  certainly  nothing  in 
the  circumstances  umUr  which  our 
Constitution  was  foiincd,  nothing  in 
the  history  of  the  tinie>,  which  would 
justify  the  opinion  that  the  confidence 
repoNcd  in  the  States  wns  so  implicit  as 
to  leave  them,  and  their  tr-.I^una'.s,  the 
power  of  resisting,  or  dcfeatiii*;,  in  the 
form  of  law,  the  legitimate  measures  of 
the  Union.  The  re(|ui.<itions  of  Con- 
gress, under  the  Conlcdcration,  were  as 
constitutionally  obligatory  as  the  laws 
enacted  by  the  present  Congre>s.  That 
they  were  habitually  disregarded,  is  a 
fact  of  universal  notoriety.  "■  '^'  '^^  Tlie 
people  made  the  Constitution,  and  the 
people  can  unmake  it.  It  is  the  crea- 
ture of  their  own  will,  and  lives  only 
by  their  wiil.  But  this  supreme  and 
irresistible  ])Ower  to  make,  or  to  un- 
make, resides  only  in  the  whole  body 
of  the  people,  not  in  any  sub-division 
of  them.  The  attempt  of  any  of  the 
parts  to  exercise  it,  is  usurpation,  and 
ougitt  to  be  repelled  by  those  to  whom 
the  people  have  delegated  their  power 
of  rei^lling  it."  //.  3S7-8,  389. 

These  last  words  are  the  foundation 
for  the  Force  Bill  of  1833,  infra. 

Coming  closer  to  the  Neagle  case, 
the  Chief  Justice  noticed  the  argument 
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tbat  **  eiMS  between  a  Sute  and  one 
of  ki  own  dtisens,  do  not  oone  within 
the  general  icope  of  the  Gmatitntion  :*' 
A/.  39a  And  this  was  the  answer  to 
that  argnment— "  If  jurisdiction  de- 
pended cDtivdy  on  the  character  of  the 
partiea,  and  was  not  given  where  the 
paitiet  haye  not  an  original  right  to 
come  into  Comt,  that  part  of  the  'sec- 
ond section  of  the  Third  Article,  which 
extends  the  judicial  power  to  all  cases 
arising  nnder  the  Constitution  and  laws 
of  the  United  States,  would  be  mere 
surplusas;e.  It  is  to  give  jurisdiction, 
where  the  charscter  of  the  parties  would 
not  give  it,  that  this  very  important 
part  of  the  clause  was  inserted  :*'  AL 

39«. 
Another  de6nition  of  a  case,  which 

&Ils  with  the  supervising  powers  of  th^ 
Supieme  Court,  is  given  at  the  dose  of 
that  portion  of  the  opinion  which  treats 
of  the  power  which  is  appellate,  and 
not  original,  though  a  State  is  a  partj, 
as  in  a  criminal  case.  **  The  article 
does  not  extend  the  judidal  power  to 
every  violation  of  the  Constitution 
which  may  possibly  take  place,  but  *  to 
a  case  in  law  or  equity,'  in  which  a 
right,  under  such  law,  is  asserted  in  a 
court  of  justice.  If  the  question  can- 
not be  brought  into  a  Court,  then  there 
is  no  case  in  law  oc  equity,  and  no  ju- 
risdiction is  given  by  the  words  of  the 
article.  But  if,  in  any  controversy  de- 
pending in  a  Court,  the  cause  should 
depend  on  the  validity  of  such  a  law, 
that  would  be  a  case  arising  under  the 
Constitution,  to  which  the  judicial  power 
of  the  United  States  would  extend :" 
Id,  405. 

Coming  next  to  the  question,  whether 
the  Eleventh  Amendment  prevents  the 
examination  of  a  conviction  in  the  State 
Criminal  Court,  the  amendment  was  first 
cited  literally — 

XI.  **The  judicial  power  of  the 
United  Stales  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity. 


commenced,  or  prosecuted,  against  one 
of  the  United  States,  by  citizens  of  an- 
other State,  or  by  citiscns  or  subjects  of 
any  fordgn  State." 

Then,  after  a  discusdon  of  the  wdmt 
of  a  suit  and  a  writ  of  error,  theooocfai- 
sion  reached  was  -  If  this  writ  of  crinr 
be  a  suit  in  the  sense  of  the  Eleventh 
Amendment,  it  iinot  asnift  mmmmcrd 
or  prosecuted '  by  a  dtisen  of  another 
State,  or  by  a  citisen  or  sobject  of  any 
foreign  State.'  It  is  not,  then,  within 
the  amendment,  but  is  governed  entirdy 
by  the  Constitution  as  originally  framed, 
and  we  have  already  seen,  thai  in  its 
origin,  the  judicial  power  waa  extended 
to  all  cases  arising  under  the  Constitu- 
tion, or  laws,  of  the  United  States,  with- 
out respect  to  parties :"  A/.  412.  Just 
before,  the  Chief  Justice  had  expressed 
hb  opinion  that  **  If  a  suit,  braoght  m 
one  Court,  and  carried  by  legal  process 
to  a  supervising  court,  be  a  contianation 
of  the  same  suit,  then  this  suit  b  not 
commenced,  or  proMcuted,  against  a 
State.  It  is  clearly,  in  its  commence- 
ment, the  suit  of  a  State  against  an  in- 
dividual, which  suit  b  transferred  to  this 
Court,  not  for  the  purpose  of  awfrting 
any  claim  against  the  State,  but  for  the 
purpose  of  asserting  a  Constitntiooal 
defense  against  a  claim,  made  by  a 
Sute  :'*  ft/.  409. 

The  decision  then  passed  to  the  aiBr- 
mstion  of  the  judgment  in  Aiartim  v. 
Hunifrt  Lessee  {mfira^  page  628),  and 
after  reviewing  the  objections  advanced 
by  the  Virginia  judges,  and  also  con- 
sidering the  nature  of  the  Union,  and 
citing,  as  contenqwrary  exposition.  The 
Federalist^  and  the  Judiciary  Act  of 
1789,  the  Chief  Justice  readied  thb 
conclusion — ^^  Dismissing  the  unpleas- 
ant suggestion,  that  any  motives  which 
may  not  be  fairly  avowed,  or  which 
ought  not  to  exist  can  ever  influence  a 
State  or  its  courts,  the  necessity  of  uni- 
formity, as  well  as  correctness  in  ex- 
pounding the  Constitntioa  and  lawn  oC 
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the  United  States,  would  itself  susgest 
the  propriety  of  vesting  in  some  single 
tribunal  the  power  of  deciding,  in  tlie 
last  rescHt,  all  ca«es  in  which  t:icy  are 
involved.  We  are  not  restrained,  then, 
by  the  political  relations  between  the 
General  and  State  Governments,  from 
construing  the  words  of  the  Constitu- 
tion, defining  the  judicial  power,  in  their 
true  sense.  We  are  not  bound  to  con- 
strue them  more  restrictively  than  they 
naturally  import.  ♦  ♦  ♦  The  Amer- 
ican people  may  certainly  give  to  a  na- 
tional tribunal  a  supervising  power  over 
those  judgments  of  the  State  courts, 
which  may  conflict  with  the  Constitu- 
tion, law,  or  treaties  of  the  United 
States,  without  converting  them  into 
Federal  courts,  or  converting  the  Na- 
tional into  a  State  tribunal.  The  one 
Court  still  derives  its  authority  from  the 
State,  the  other  still  derives  its  authority 
from  the  Natioa.  ♦  ♦  *  *  A  complete 
consolidation  of  the  States,  so  far  as 
respects  the  judicial  power,'  would  au- 
thorize the  Legislature  to  confer  on  the 
Federal  courts  appellate  jurisdiction 
from  the  State  courts,  in  all  cases  what- 
soever. The  distinction  between  such 
a  power,  and  that  of  giving  appellate 
jurisdiction  in  a  few  specified  cases,  in 
the  decision  of  which  the  Nation  takes 
an  interest,  is  too  obvious  not  to  be  pcr^ 
ceived  by  all.  *  ♦  ♦  The  question, 
then,  must  depend  on  the  words  them- 
selves ;  and  on  their  construction,  we 
shall  be  the  more  readily  excused  for 
not  adding  to  the  observations  already 
made,  because  the  subject  was  fully  dis- 
cussed and  exhatisted  in  the  case  of 
Martin  v.  Hunter  :*'  Id.  416,  422, 423. 

This  decision,  in  Cohens  v.  Virginia^ 
was  unanimous,  the  Court  being  com- 
posed of  Marshall,  C.  J.,  and  John- 
son, Livingston,  Todd,  Ditvall,  and 
Story,  J.J.  Washington,  J.,  was 
absent 

The  power  of  the  United  States  courts 
and  judges  to  declare  and  enforce  a  final 


determination  of  the  meaning  and  appli- 
cation of  the  National  laws,  being  thus 
settled,  we  may  now  pass  to  the  ques- 
tion of  the  power  to  release  officers  and 
persons  in  the  custody  of  the  State  au- 
thorities. 

The  general  question  of  the  right  to 
Issue  writs  of  habeas  corpus  was  dis- 
cussed in  such  cases  as  C  S.  v.  IfiifnU- 
*on  (1795),  3  DaH.  (3  U.  S  )  17;  Ex 
parte  Bollman  (1807),  4  Cranch  (8  U. 
S.)  75;  Ex  parte  Watkins  (1830),  3 
Pet.  (28  U.  S.)  193 ;  Ex  parte  Mitotan 
(1866).  4  Wall.  (71  U.  S.)  2.  But  this 
annotation  is  necessarily  confined  to 
cases  where  the  National  powers  have 
been  exerted  over  persons  detained  by 
the  States,  and  the  general  principles 
must  be  assumed,  or  merely  alluded  to 
in  connection  with  the  precise  subject. 

As  the  courts  of  the  United  States  are 
of  limited  jurisdiction  and  also  depen- 
dent upon  Acts  of  Congress  for  the  right 
to  exercise  the  judicial  powers  conferred 
by  the  Constitution  of  the  United  States 
(U.  S.y.  Hudson  (1812),  7  Cranch  (il 
U.  S.)  32 ;  Ex  parte  B oilman^  supra  ; 
Tennessee  v.  Dazns^  infrfi\  the  statutes 
from  the  time  of  the  celebrated  Force 
Bill  of  1833  will  be  cited  in  full,  in  theu- 
proper  order  of  time.  But,  first,  it  will 
be  well  to  examine  one  more  case. 

In  Osborn  v.  The  Bank  (1824),  9 
Wheat.  (22  U.  S.)  739,  the  jurisdiaion 
of  the  United  States  Circuit  Couil,  in 
suits  by  the  Bank,  was  upheld,  because 
given  by  a  valid  law  of  the  United 
States,  Marshall,  C.  J.,  saying :  «*  The 
Constitution  establishes  the  Supreme 
Court,  and  defines  its  jurisdiction.  It 
enumerates  cases  in  which  its  jurisdic- 
tion is  original  and  exclusive ;  and  then 
defines  that  which  is  ap|)ellate,but  does 
not  insinuate  that  in  any  such  ca^e,  the 
power  cannot  be  exercised  in  its  original 
form  by  courts  of  original  jurisdiction. 
It  is  not  insinuated  tlint  tlie  judicial 
power,  in  cases  depending  on  the  char- 
acter of  the  cause,  cannot  be  exercised 
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in  tbe  fint  initUnce,  in  the  courts  of  the 
Unioo,  but  must  first  be  exercised  in  the 
tribunals  of  the  State;  tribunals  over 
which  the  Government  of  the  Union  has 
no  adequate  control,  and  which  may  be 
dosed  to  any  claim  asserted  under  a  law 
of  the  United  States.  We  perceive,  then» 
no  ground  on  which  the  pioposition  can 
be  maintained,  that  Congress  is  incapa- 
ble of  giving  the  Circuit  Courts  original 
jurisdiction,  in  any  case  to  which  the 
appellate  jurisdictioo  extends.  We  ask, 
then,  if  it  can  be  sufficient  to  exclude 
this  jurisdiction,  that  the  case  involves 
questions  depending  on  general  princi- 
ples ?  A  cause  may  depend  on  several 
questions  of  faet  and  law.  Some  of 
these  may  depend  on  the  construction 
of  a  law  of  the  United  States ;  others  on 
principles  unconnected  with  that  law. 
If  it  be  a  sufficient  foundation  fur  jnris- 
dictiaoy  that  the  title,  or  right,  set  up  by 
the  party,  may  be  defeated  by  one  con- 
structioD  of  the  Cdnstiintion,  or  law,  of 
the  United  States,  and  sustained  by  the 
opposite  construction,  provided  the  facts 
necessary  to  support  the  action  be  made 
out,  then  all  the  other  questions  must  be 
decided  as  incidental  to  thb,  which 
gives  that  jurisdiction.  Those  other 
questions  cannot  arrest  the  proceedings. 
Under  this  construction  the  judicial 
power  of  the  Union  extends  effectively 
and  beneficially  to  that  most  important 
class  of  cases,  which  depend  on  the 
character  of  the  cause.  On  the  opposite 
construction,  the  judicial  power  never 
can  be  extended  to  a  whole  case,  as 
expressed  by  the  Constitution,  but  to 
those  parts  of  cases  only  which  present 
the  particular  question  involving  the 
construction  of  the  Constitution,  or  the 
law.  We  say  it  never  can  be  extended 
to  the  whole  case,  because,  if  the  cir- 
cumstance that  other  points  are  involved 
in  it,  shall  disable  Congress  from  author- 
izing the  courts  of  the  Union  to  take 
jurisdiction  of  the  original  cause,  it 
equally  disables  Congress  from  author- 


izing those  courts  to  take  jwisdiction  of 
the  whole  cause,  on  an  appeal,  and  thns 
win  be  restricted  to  a  stogie  question  in 
that  cause;  and  words  obviously  in- 
tended to  secure  to  those  who  claim 
rights  under  the  Constitutkm,  laws,  or 
treaties  of  the  United  States,  a  trial  in 
the  Federal  oonits  will  be  restricted  to 
the  insecure  remedy  of  an  appeal  upon 
an  insulated  point,  afker  it  has  received 
that  shape  which  may  be  given  to  it  by 
another  tribunal,  into  which  he  is  forced 
against  his  will  We  think,  then,  that 
when  a  question  to  which  the  judicial 
power  of  the  Union  is  extended  by  the 
Constitution,  forms  an  ingredient  of  the 
original  cause,  it  is  in  the  power  of  Con- 
gress to  give  the  Circuit  Courts  jurisdic* 
tion  of  that  cause,  although  other  ques- 
tions of  fact,  or  of  law,  may  be  involved 
init:"  Z/.821-3. 

All  the  other  Judges,  except  JoHMSOlf  , 
J.  (who  dissented),  agreed  with  the 
Chief  Justice.  They  were  WASHiMoroN, 
Todd,  Duvall,  Story,  and  Thomf- 
SON,  J.  J. 

Johnson,  J.,  in  the  course  of  disaeat- 
ing  opinion,  said :  **  Efforts  have  been 
made  to  fix  the  precise  sense  of  the 
Constitution,  when  it  vests  jurisdiction 
in  the  General  Government,  in '  cases 
arising  under  the  laws  of  the  United 
States.'  To  me  the  qoesticm  i^jpean 
susceptible  of  a  very  simple  solution; 
that  all  depends  upon  the  identity  of  the 
case  supposed;  according  to  which 
idea,  a  case  may  be  such  in  its  very 
existence,  or  it  may  become  such  in  its 
progress.  An  action  may  *  live,  move, 
and  have  its  iKing,'  in  a  law  of  the 
United  States ;  such  is  that  given  for 
the  violation  of  a  patent  right,  *  *  * 
And  of  the  other  description  [those],  * 
*  *  in  which  the  pleadings,  or  evidence, 
raised  the  question  on  the  law,  or  Con- 
stitution, of  the  United  States.  In  this 
class  of  cases,  the  occurrence  of  a  ques- 
tion makes  the  case  and  transfers  it,  m 
provided  for  under  the  twenty-fiflh 
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tion  of  the  Judiciary  Act,  to  the  juris- 
diction of  the  United  States.  ♦  *  ♦  As 
to  cases  of  the  first  description,  fx  tuces- 
si  fate  ret,  the  courts  of  the  United  States 
must  l>e  susceptible  of  t^ri^innl  jurixlic- 
tion :  and,  as  to  all  other  cases,  I  should 
hold  them,  also,  susceptible  of  original 
jurisdiction,  if  it  were  practicable,  in  the 
nature  of  things,  to  make  out  the  defi- 
nition of  the  case,  so  as  to  bring  it  under 
the  Constitution,  judicially,  upon  an 
original  suit  But,  until  the  plaintiff*  can 
control  the  defendant  in  his  pleadings, 
I  see  no  practical  mode  of  determining 
when  the  case  does  occur,  otherwise 
than  by  permitting  the  cause  to  advance 
until  the  case,  for  which  the  Cons^titution 
provides,  shall    actually   arise:"     /</. 

The  Force  Bill  of  March  2,  1833  (4 
Stat  at  L.  632),  is  entitled  "  An  Act 
further  to  provide  for  the  collection  of 
duties  on  imports,'*  and  enacts,  {[  7 — 
That  either  of  the  Justices  of  the  Su- 
preme Court,  or  a  Judge  of  any  District 
Court  of  the  United  States,  in  addition 
to  the  authority  already  conferred  by 
law  [I  14  of  the  Judiciary  Act,  supra^ 
page  624],  shall  have  power  to  grant 
writs  of  habeas  corpus  in  all  cases  of  a 
prisoner,  or  prisoners,  in  jail,  or  confine- 
ment, when  he,  or  they,  shall  be  com- 
mitted, or  confined  on,  or  by,  any  au- 
thority, or  law,  for  any  act  done,  or 
omitted  to  be  done,  in  pursuance  of  a 
law  of  the  United  States,  or  any  order, 
process,  or  decree,  of  any  judge  or  court 
thereof,  an3rthing  in  any  Act  of  Congress 
to  the  contrary  notwithstanding.  And 
if  any  person,  or  persons,  to  whom  such 
writ  of  habeas  corpus  may  be  direaed, 
shall  refuse  to  obey  the  same,  or  shall 
neglect,  or  refuse,  to  make  return,  or 
shall  make  a  false  return  thereto,  in 
addition  to  the  remedies  already  given 
by  law,  he,  or  they,  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  before  any  court 
of  competent  jurisdiction,  be  punished 


by  fine  not  exceeding  one  thousand  dol- 
lars,  and  by  imprisonment  not  cxceedmg 
six  months,  or  by  either,  according  to 
the  nature  and  aggravation  of  the  case. 
This  section  b  incorporated  into  sec- 
tions 753  and  643,  of  the  Revised  Slat- 
utes:  no  cases  grew  out  of  it  at  the 
time  (see  i  Von  Hoist,  Const.  Hist.  459, 
sqq.),  and  it  remained  for  use  in  pro- 
tecting United  States  Marshals  in  fugi- 
tive slave  cases,  as  mentioned  below. 

The  im]X)rtance  of  the  peculiar  word- 
ing of  this  section  will  l)e  further  ap- 
parent when  there  i*  considered  the 
refusal  of  the  Circuit  Court  for  Pennsyl- 
vania and  New  Jersey,  to  release  the 
Secretary  of  the  Spanisli  legation,  by  a 
writ  of  habeas  torptts,  from  confinement 
by  the  Stale  authorities,  for  forgery :  £x 
parte  Cabrera  (1S05),  I  Wasli.  C.  C 
232.  \VAhHiN(;ToN,  J.,  said,  while 
speaking  of  the  Fourteenth  Section  of 
the  Judiciary  Act :  •*  I  am  one  of  those, 
I  confess,  who  have  alwa>>  thought  it 
would  have  l>een  better  if  the  Legisla- 
ture of  the  Union,  in  allotting  to  the 
several  courts  the  jurisdiction  they  were 
to  exercise,  had  occupied  tlie  whole 
ground  marked  out  by  the  Constitution; 
but  I  am  not  one  of  those  who  think  it 
a  commendable  quality  in  a  Judge  to 
enlarge,  by  construction,  the  sphere  of 
his  jurisdiction :  that  of  the  Federal 
Courts  is  of  a  limited  nature,  and  can- 
not l>e  extendeil  beyond  the  grant;" 
Id,  237.  And  the  Secretary  was  left  to 
the  mercies  of  the  State  and  his  action 
or  criminal  remedy,  as  he  might  l)e  ad- 
vised. 

The  Act  of  August  29,  1S42  (5  Stat, 
at  L.  539),  came  next,  and,  though  not 
closely  connected  with  the  Neagle  case, 
b  worthy  of  note,  for  its  distinct  advance 
at  so  late  a  day.  Its  immediate  cause, 
however,  was  the  Treaty  of  1S42  with 
Great  Britain. 

It  is  entw.J  "An  Act  to  provide  fur- 
ther remedial  justice  in  the  courts  of  the 
United   States;"    and    enacts — "That 
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cither  of  the  Jnstioes  of  the  Sapreme 
Court  of  the  United  States,  or  Judge  of 
any  District  Court  of  the  United  States, 
in  which  a  prisoner  is  oonfined,  in  addi- 
tion to  the  authority  ahready  conferred 
fay  law  [1 14  of  the  Jndictaiy  Act],  shall 
hare  power  to  grant  writs  of  kaheat 
corfms  in  all  cases  of  any  prisoner,  or 
prisoners,  in  jail  or  confinement,  where 
he,  she,  or  they,  being  subjects  or  citi- 
sens  of  a  foreign  State,  and  domiciled 
therein,  shall  be  coounitted,  or  confined, 
or  in  custody,  under  or  by  any  authority 
or  law,  or  process  founded  thereon,  of 
the  United  States,  or  of  any  one  of  them, 
for  or  on  account  of  any  act  done,  or 
omitted,  under  any  alleged  right,  title, 
anthority,  privilege,  protection,  or  ex- 
emption, set  up,  or  claimed,  under  the 
commission,  or  order,  or  sanction,  of  any 
foreign  State,  or  sovereignty,  the  validity 
and  effect  whereof  depend  upon  the  law 
of  nations,  or  under  color  thereof  And 
upon  the  return  of  the  said  writ,  and 
due  proof  of  the  service  of  notice  of  the 
said  proceeding,  to  the  Attorney-Gen- 
eral, or  other  officer,  prosecuting  the 
pleas  of  the  State,  under  whose  anthority 
the  prisoner  has  been  arrested,  com- 
mitted, or  is  held  in  custody,  to  be  pre- 
scribed by  the  said  Justice,  or  Judge,  at 
the  time  of  granting  said  writ,  the  said 
Justice,  or  Judge,  shall  proceed  to  hear 
the  said  cause;  and  if,  upon  hearing  the 
same,  it  shall  appear  that  the  prisoner, 
or  prisoners,  is,  or  are,  entitled  to  be 
discharged  from  such  confinement,  com- 
mitment, custody,  or  arrest,  for,  or  by 
reason  of,  soch  alleged  right,  title,  au- 
thority, privilege,  protection,  or  exemp- 
tion, so  set  up  and  claimed,  and  the 
laws  of  nations  applicable  thereto,  and 
that  the  same  exists  in  fact,  and  lias 
been  duly  proved  to  the  said  Justice,  or 
Judge,  then  it  shall  be  the  duty  of  the 
said  Justice,  or  Judge,  forthwith  to  dis- 
charge such  prisoner,  or  prisoners,  ac- 
cordingly. And  if  it  shall  appear  to  ' 
4he  said  Justice,  or  Judge,  that  such 


judgment,  or  dwchaiige,  oogfat  not  to  bt 
rendered,  then  the  said   prisoner,  or 
priaoncfs,shaQ  be  forthwith  reoMnded: 
PrtvideJ  aiwrnys^  that  from  any  dedsion 
of  such  Justice,  or  Judge,  an  appeal  may 
be  taken  to  the  Circuit  Coort  of  the 
United  States,  for  the  District  in  whkh 
tho  said  cause  is  heard ;  and  from  the 
judgment  of  the  said  Circmt  Court,  to 
the  Supreme  Coort  of  the  United  States, 
on  such  terms,  and  under  such  r^guls> 
tions  and  orders,  as  well  as  for  the  cus- 
tody and  appearance  of  the  prisoner,  or 
prisoners,  as  for  sending  up  to  the  ap- 
pellate tribunal  a  transcr^  of  the  peti- 
tion, writ  of  Jkaheas  torpms  returned 
thereto,  and  other  proceedings,  as  the 
Judge  hearing  the  said  cause  may  pre- 
scribe ;  ■  and  pending  such  proceedingi, 
or  appeal,  and  until  fiiud  judgment  be 
rendered  therein,  and  after  final  judg- 
ment of  dischaige  in  the  same,  any  pro- 
ceeding against  the  said  priaoner,  or 
prisoners,  in  any  State  Court,  or  by,  or 
under  the  autliority  of  any  State,  for  any 
matter,  or  thing,  so  heard  and  deter- 
mined, or  in  process  of  being  heanl  and 
determined,  under  and  by  virtue  of  such 
writ  of  Jka^as  carfus^  shall  be  deemed 
null  and  void. 

This  statute  is  incorporated  in  1  sec- 
tions 751,  752,  753,  762,  763,  764, 765 
and  766  of  the  Revised  Statutes  of  the 
United  States. 

Ex  parte  Dorr  (1845),  3  How.  (44 
U.  S.)  104,  was  a  motion  by  the  ooumel 
for  Dorr,  for  a  writ  of  kabems  t^rpm. 
McLean,  J.,  suted  the  case  thus: 
**  Thomas  W.  Dorr  was  convicted,  be- 
fore the  Supreme  Court  of  Rhode  Island, 
at  March  Term,  1844,  of  treason  againit 
the  State  of  Rhode  Island,  and  sen- 
tenced to  the  State  prison  for  life.  And 
it  appears  from  the  affidavits  of  Frsnds 
C  Treadwell,  a  coonsellor-at-law  of  this 
Court,  and  others,  that  access  toDoir 
in  his  confinement,  to  ascertain  whether 
he  desires  a  writ  of  error,  to  remove  the 
record  of  his  conviction  to  this  Coor^ 
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has  been  refoscd.  On  this  groiuid  the 
above  application  has  been  made.  Have 
the  Court  power  to  is^ue  a  writ  of 
habeas  corpus  in  this  case  ?  *  *  In  the 
trial  c  f  Dorr  it  was  in5i>ted  that  the  law 
of  the  State,  under  which  he  wa>  prose- 
cuted, was  repugnant  to  the  Constitution 
of  the  United  hiates.  And  on  this 
ground  a  writ  of  error  is  desired,  under 
the  twenty-fifih  section  of  the  Judiciary 
Act  above  named.  That,  as  the  prayer 
of  this  writ  can  only  be  made  by  Dorr, 
or  by  some  one  under  his  authority,  and 
as  acce»s  to  him  in  prison  is  denied,  it 
is  insisted  that  the  writ  to  bring  him  be- 
fore the  Court  is  the  only  means  thiough 
which  this  Court  can  exercise  jurisdic- 
tion in  his  case  by  a  Y^'rit  of  error.  Even 
if  this  were  admitted,  yet  the  question 
recurs  whether  this  Court  has  power  to 
issue  the  vrrit  to  bring  him  before  it. 
That  it  has  no  such  power  under  the 
common  law  is  clear,  and  it  is  equally 
clear  that  the  power  nowhere  exists, 
unless  it  l>e  found  in  the  fourteenth  sec- 
tion above  cited.  [Supra ,  page  624.] 
*  ♦  The  words  of  the  proviso  are  un- 
ambiguous. They  admit  of  but  one 
construction.  And  ihat  they  qualify  and 
restrict  the  preceding  provisions  of  the 
section,  is  indisputable.  [So  held  by 
Marshall,  C.  J.,  £x  parte  Bollman 
(1807),  4  Cranch  (8  U.  S.)  75,  99.] 
Neither  this,  nor  any  other  Court  of  the 
United  States,  or  Judge  thereof,  can 
issue  a  habeas  corpus^  to  bring  up  a 
prisoner,  who  is  in  custody,  under  a 
sentence,  or  execution,  of  a  ^tate  Court, 
for  any  other  purpose  than  .0  be  used 
as  a  witness.  And  it  is  immaterial 
whether  the  imprisonment  be  under 
ci\il  or  criminal  process.  As  the  law 
now  stands,  on  indi\idual,  who  may  be 
indicted  in  a  Circuit  Court  for  treason 
against  the  United  States,  is  beyond  the 
power  of  Federal  Courts  and  Judges,  if 
he  be  in  custody  under  the  authority  of 
a  State:"  /</.  104,105.  The  Court  was 
unanimous,  being  composed  of  Tansy, 


C.  J.,  and  Story,  McLean,  Wayne, 
Catro.n,  McKiNLEY,  Daniel  and 
Nelson,  J.J. 

Trkm,  J.  {In  re  McDonald  {1861), 
9  A.MER.  Law  Rtc;.,  (t).  S.)  661, 672), 
while  sitting  in  tiie  District  Court  for 
the  District  of  Missouri,  explains  why 
Dorrs  case  was  so  decided  :  "  That 
proviso  [to  the  Tourieenth  Section  o(  the 
Judiciary  Act]  was  for  the  express  pur- 
pose of  preventing  conflicts  between 
Federal  and  State  authority — r»f  confin- 
ing the  United  States  Courts  and  Judges 
within  their  ajipropriate  spheres." 

Ex  parte  Jdfikins  (1853).  U.  S.  Circ. 
Cl.,  E.  DisL  Pa,,  2  Wall.,  Jr.  521 :  s.  c. 

2  Amer.  Law  Reu.  (O.  S.),  144.  The 
first  case  was  a  htibens  corpus  issued  to 
bring  up  the  l-odies  of  certain  United 
States  Deputy  Marshals  who  had  been 
arrested  under  a  charge  of  assault  and 
battery,  while  seeking  to  arrest  a  fugitive 
slave  in  Luzerne  County,  Pennsylvania. 
(A  full  statement  of  the  facts  of  this 
and  the  following  cases,  is   given   in 

3  Amer.  Law  Reg.  (O.  S),  208  sqq ) 
The  State  of  Pennsylvania  did  not  make 
any  appearance  or  opposition  on  the 
return  of  the  writ,  and  the  Court  refused 
to  hear  David  Paul  Brown,  Esq.,  who 
nominally  appeared  for  the  constable, 
but  in  reality  for  certain  abolitionist 
societies.  Mr.  Brown  had  been  heard, 
as  Amicus  Curiof,  on  the  presentation 
of  the  petition  for  the  writ,  and  pointed 
out  that  the  Hahens  Corpus  section  of 
the  Judiciary  Act  of  17S9  ({  I4)  did  not 
authorize  the  issuing  of  the  writ  in  this 
case.  Grikr,  J.,  said :  **  But  this  writ 
was  not  allowed  and  issued  under  the 
general  law,  but,  as  the  District  Attorney 
of  the  United  States  has  stated,  under 
special  powers  confened  by  the  Act  of 
Congress  of  2d  March,  1833.  ♦  ♦  »  *  * 
This  Act  was  pa.ssed  when  (Ch.  57, 
{7)  a  certain  State  of  this  Union 
[South  Carolina]  had  threatened  to 
nulUfy  Acts  of  Congress,  and  to  treat 
those  as  criminals  who  should  attempt 


638 


MATTER  OF  DAVID  NEAGLE. 


to  execute  diem ;  and  it  was  intended 
at  a  remedy  against  such  Stale  Icgiala- 
^Q^  •  •  •  jiie  extreme  advocate  of 
State  rigliti  would  scarcely  contend  that, 
in  soch  cases,  the  Courts  of  the  United 
States  should  be  wholly  unable  to  pro- 
tect themselTes  or  their  officers :"  A/, 
527, 529.    A  discharge  was  ordered. 

Ex  parte  j€nkiiu{yid€  supra) :  The 
second  case  was  a  ka&eas  torpms  to 
bring  up  the  bodies  of  the  same  Deputy 
Marshals,  who  had  been  arrested  on  a 
capias  for  the  same  assault,  at  the  suit 
of  the  ftigitiTe  slave,  and  committed  for 
want  of  baU.  Kane,  J.,  said :  «<  He 
who  has  rend  the  Act  of  Congress  of 
March  Jd,  1833,  ^  ^^  remembers  the 
times,  to  meet  which  it  was  passed, 
knows  perfectly  well  that  it  looked  to 
the  contingency  of  a  collision  between 
the  general  and  the  State  authorities. 
There  were  statesman  then  who  imag- 
med  it  possible  that  a  statute  of  the 
United  States  might  be  so  obnoxicras  in 
a  particular  region,  or  to  a  particular 
State,  as  that  the  local  fonctionaries 
would  refuse  to  obey  it,  and  would  in- 
terfere with  the  officers  who  were 
charged  to  give  it  force,  even  by  arrest- 
ing and  imprisoning  them.  In  direct 
antecedence,  therefore,  to  the  section 
under  considention,  they  framed  two 
other  [temporary]  sections  of  the  same 
statute,  one  antbcriiing  the  militaiy 
forces  of  the  United  States  to  be  em- 
ployed in  aid  of  the  judicial  power ;  the 
other  authorizing  a  resort  to  special  jails 
for  the  safe-keeping  of  United  States 
prisoners.  It  was  necessary  to  go  one 
step  further.  The  mil  itary  power  might 
enforce  the  execution  of  the  laws,  when 
the  Marshal  had  failed  and  been  made 
a  prisoner  himself  for  attempting  to 
execute  them;  the  prisons  specially 
oonatitnted  might  detain  thoae  whom 
the  military  had  arrested;  but  the  officer 
of  the  law,  arrested  in  the  discharge  of 
his  duty,  imprisoned  for  the  offence  of 
attempting  to  discharge  it,  perhaps  at 


the  suit  of  the  resisting  State, 
probably  at  the  instance  of  1 
grief,  what  was  to  become  of  him? 
This  seventh  section  meets  the  cane 
gives  the  remedy:'*    Id.  535.    A 
charge  was  ordered,    (s.  c  3 
Law  RaciSTEK  (O.S.),  237.) 

Ex  parte  Jemkitu  (vide  smpra):  The 
third  case  was  a  habeas  ccrpat  to  bring 
up  the  bodies  of  the  same  Deputy  Mar- 
shals, who  had  been  arrested  under  a 
bench  warrant  from  the  Court  of  Quar- 
ter Scsskms  of  Luzerne  County,  baaed 
on  an  indictment  charging  them  with 
riot,  assault  and  battery,  and 
with  attempt  to  kilL  The 
ces  of  all  three  cases  were  the 
Kane,  }.,  again  dischaised  the  Mar- 
shals, saying:  •«  e  «  «  The  rule  which 
has  been  relefred  to,  as  obtaining  ao 
generally  in  the  cases  of  ooocmrent  ju- 
that  the  Court  which  fint 
junisdictioo,  shall  retain  it  to  the 
end,  does  not  apply.  That  is  a  rule  of 
comity,  founded  on  the  general  conve- 
nience, seeking  to  avert  a  conflict  of  ac- 
tion between  two  sets  of  couns.  It 
assumes  that  the  jurisdictions  are  con- 
current, and  the  controversies  the  same. 
But  in  cases  like  that  before  me,  either 
the  subjects  of  conUofeisy  in  the  two 
courts  are  not  the  same,  but  the  pro- 
ceedings involve  differing  questions  of 
law  or  frict ;  or  invoke  different  modes 
of  relief  or  censure;  or  else,  all  these 
being  the  same  in  the  two  courts,  it  was 
the  object  and  purpose  of  the  Ad  of 
Congress  to  make  the  jurisdictioo  of  dM 
Federal  Court  revisory,  and  its  action 
controlling,  for  the  very  reason  thai, 
otherwise,  soch  a  conflict  mi»ht  exist 
between  the  two.  On  the  first  of  these 
siypositions,  there  has  been  no  prior 
assertion  of  jurisdiction  by  the  tribunal 
of  the  State;  on  tlie  other,  the  relation 
of  the  Federal  to  the  State  Courts  is 
adversary  rather  than  concuneoL  Ina 
word,  then,  as  I  rend  the  sectioii,  it  is 
iny  duty  to  hear  and  determine,  net- 
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withstanding  the  proceedings  that  have 
been  had  before  a  State  Coint,  just  so 
far  as  may  bear  u{x>n  the  question  of  the 
relator's  right  to  a  discharge  under  the 
laws  of  the  United  States.  But  no 
Inither:"  Id.  542. 

U.  S.  ex  rei  v.  Morris  (1854),  2  Am. 
Law  Reg.  (O.  S.)  348,  in  the  District 
Court  for  Wisconsin,  was  very  sin'.ilar 
to  the  preceding  cases,  and  the  Deputy 
Marshal  was  discharged. 

Thomas  v.  Crossin  (1854),  3  Am. 
Law  Reg.  (O.  S.)  207,  is  the  hearing, 
in  the  Supreme  Court  of  Pennsylvania, 
of  a  motion  for  an  attachment  against  the 
SherifTfor  failure  to  bring  in  the  bodies  of 
the  Deputy  Marshals,  discharged  by  the 
United  States  Court,  as  mentioned  above, 
page  638.  After  reviewing  the  nullifica- 
tion proceedings  of  South  Carolina,  the 
seventh  section  of  the  Force  Bill  was 
construed  onlj  to  relate  to  acts  done  in 
pursuance  of  "  an  avowed  ^rpose^  by 
some  authority  or  law  of  a  State,  to  dis- 
regard an  act  of  Congress,  and  to  im- 
prison, or  otherwise  punish,  the  officers 
of  the  United  States,  and  their  assistants, 
for  enforcing  it,  and  operates  only  in 
cases  where  this  purpose  appears  on  the 
fate  of  the  proceedings  :**  Id.  216.  The 
italics  are  those  of  Judge  Lewis,  and 
some  additional  extracts  from  his  opinion 
are  necessary  for  the  understanding  of 
such  a  narrow  construction  of  this  per- 
petual section  of  the  Force  Bill.  The 
learned  Judge  alluded  to  the  provisions 
of  the  Act  of  1842  {supra)  and  then 
said :  "  But  no  such  provisions  are  con- 
tained in  the  Act  of  1833.  No  authority 
is  given  to  '  hear  the  cause,'  nor  to  re- 
ceive proofs,  apart  from  the  cause  of 
detainer  returned.  The  difference  be- 
tween the  two  acts,  and  the  diversity  in 
the  several  occasions  which  produced 
them,  plainly  show  that  Congress  in- 
tended that  the  powers  granted  by,  and 
the  mode  of  action  under  them,  should 
also  be  diflerent.  In  the  one  case,  the 
Judges  were  confined  to  the  cause  of 


detainer  returned,  for  the  reason  that 
this  was  all  that  was  retiuircd  to  accom- 
plish the  object  of  the  act.  In  tie  other, 
they  were  authorized  to  go  l>eliind  the 
return,  and  to  inquire  into  the  f:icts  and 
merits  of  the  jtutification  relied  on ;  for 
nothing  short  of  this  would  effectuate 
the  manifest  intention  of  the  law,  or 
meet  the  mischief  designed  to  be  reme- 
died:"  /r/.  217-8. 

Without  anticipating  too  much,  the 
language  of  Treat,  J.  (/«  re  McDona/d 
(iS6i),9  Amer.  Law  Reg.  (O.  S.)  662), 
while  sitting  in  the  District  Court  for 
Missouri,  may  be  quoted  :  "  Suffice  it 
to  say,  that  in  each  instance  when  the 
Federal  Courts  have  been  compelled  to 
act  under  the  law  of  1833,  ^^  ^^  ^^  i^ 
known,  they  have  not  failed  to  exercise 
and  enforce  their  authority,  in  cases 
similar  to  those  just  mentioned.  Judge 
McLean  and  Judge  Grier,  of  the  St^- 
preme  Court,  have  given  elaborate,  con- 
vincing and  sound  decisions  upon  that 
subject;  the  correctness  of  which. 
Judges  Leavitt,  Kane  and  Miller, 
of  the  District  Courts,  have  not  hesitated 
to  put  into  practical  application,  despite 
local  excitement,  prejudices  and  resist- 
ance:" A/.  684. 

Ex  parte  Robinson  (1855),  6  Mc- 
Lean 355,  was  a  petition  for  a  Habeas 
Corpus^  by  the  United  States  Marshal 
for  the  District  of  Ohio,  stating  his 
imprisonment  by  a  State  Jud^e  for  the 
performance  of  his  duty  in  connection 
w ith  the  Fugitive  SI  ave  Law .  McLean 
(Associate  Justice  of  the  Supreme 
Court  of  the  United  States)  released 
the  Marshal,  of  course,  and  as  the  State 
Judge  had  relied  upon  the  reasoning  of 
the  Wisconsin  cases  (3  Wis.  I  and  157), 
decided  in  1854  and  reversed  by  the 
United  States  Supreme  Court  in  185S: 
{infra  p.  640)  the  learned  Judge  wenton 
to  say : — **  It  is  a  general  principle  of 
law,  to  which  I  know  of  no  exception, 
that  the  laws  of  every  Government 
shall  be  construed  by  itself;  and  such 
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eonttmcliQa  b  acted  upon  by  the  judi- 
ciary of  all  other  couDtriei.  By  the 
Federal  Convtitiition  [Art.  III.  Sec.  i] 
the  judicial  power  of  the  United  States 
is  declared  to  be  Tested  in  one  Supreme 
Coufty  and  in  such  inferior  courts  as  the 
Congress  may  firom  time  to  time  ordain 
and  establish."  Under  this  proTision, 
the  judiciary  of  the  Union  gives  a  con- 
struction to  the  lawsy  which  is  obliga- 
tory oa  the  State  tribunals  «  «  a  a 
State  rights  are  iuToked  by  the  qoonsel. 
If  these  rights  are  construed  to  mean  a 
sobrerMon  ol  the  Federal  authorities, 
they  may  be  aomewhat  in  danger.  *  * 
A  sense  of  duty  compels  me  to  say, 
that  the  proceedings  of  the  honorable 
Judge  were  not  only  without  the  author- 
ity of  law,  but  against  law,  and  that  the 
proceedings  are  Toid,  and  I  am  bound 
to  treat  them  as  a  nullity."     M  362, 

364-5. 

£x  parU  Rckm$m  (1856),  i  Bond 

39,  was  n  aimilar  petition  by  the  same 
Manhal  of  the  same  District,  who  had 
been  imprisoned  by  a  State  Gwrtfor 
contempt,  in  not  producing  the  lugitiTe 
slaTCS.  The  Marshal  claimed  the  pro- 
tection of  the  Act  of  1833,  and  Lkavitt, 
U.S.Dist}.,said:  <«  It  is  insiited  by 
the  counsel  who  oppose  the  discharge 
of  the  Manhal,  that  this  provision  of  the 
Act  of  Congress  applies  only  to  the  case 
of  a  Federal  oflker  who  is  confined,  or 
imprisoned,  by  State  authority,  under 
an  unconstitutional  State  law,  and  ref- 
erence is  made  to  the  historical  fact  that 
the  Act  of  1833  was  passed  to  meet  the 
then  existing  exigency,  growing  out  of 
the  threatened  opposition  of  one  of  the 
States  of  the  Union  to  the  national  leg- 
islation for  the  imposition  and  collection 
of  duties  on  imports.  To  this  it  may  be 
replied  that  whatever  may  have  been 
the  peculiar  circumstances  under  which 
the  Act  passed,  the  section  above  quoted 
is  still  in  full  force,  and  obligatory  as  a 
law  of  the  United  States.  And  it  may 
be  fairly  inferred  that  while  its  purpose 


at  the  date  of  its  pamage,  to  pro- 
vide against  a  great  daiger  then  pend- 
ing, it  has  been  deemed  expedient  ihnt 
it  should  be  continued,  as  a  remedy 
against  nullification  in  any  form  in  whidi 
it  might  be  presented:"  Id.  43.  The 
Marshal  was  discharged,  with  a  reiter- 
ated disclaimer  of  jurisdiction  lo  review 
or  reverse  the  action  of  the  State  Judge, 
the  jurisdiction  exercised  bemg  solely 
under  thb  statutory  provision :    Id.  49^ 

AMmam  v.  Booth  (1858),  21  How. 
(62  U.  S.)  506,  araae  under  the  Fugi- 
tive Slave  Law  of  1850,  Abdman  hav- 
ing arrested  Booth,  under  a  proper^ 
rant,  for  aiding  and  abetting  the 
of  a  Ingitive  slave.  Booth  sued  ont  n 
kmbios  corpus  from  the  Stale  Cooi^ 
and  in  the  languid  of  Tansy,  C  J. 
(writing  a  year  after  his  Dred  Soott  de- 
cision), *«  a  judge  of  the  Sufireme  Coort 
of  the  State  of  Wisconan,  in  the 
of  these  cases,  claimed  and 
the  right  to  supervise  and  annnl  the 
proceedings  of  a  commissioner  of  the 
United  States,  and  to  diachaige  a  pria- 
Qoer,  who  had  been  committed  faj  the 
commissioner,  for  an  offense  against  the 
laws  of  this  Government,  and  that  tfaia 
exercise  of  power  by  the  judge  was 
afterwards  sanctioned  and  affirmed  bf 
the  Supreme  Court  of  the  State.  And 
it  further  appears,  that  the  State  ooott 
have  not  only  claimed  and  exerciwd  this 
jurisdiction,  but  have  also  determined 
that  their  decision  u  final  and  oondu- 
sive  upon  all  the  courts  of  the  United 
States,  and  ordered  their  clerk  to  dis- 
regard and  refuse  obedience  to  the  writ 
of  error  issued  by  this  Court  pMnianf 
to  the  Act  of  Congrem  of  1789^  to 
bring  here  for  examination  and  reviaaon, 
the  judgment  of  the  State  court.  These 
propositions  are  new  in  the  juri^vn* 
dence  of  the  United  Statea,  as  well  as 
of  the  States ;  and  the  stqvemacy  of 
the  State  courts  over  the  courts  of  the 
United  States,  in  cases  arising  under  the 
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Coudtatioii  and  laws  of  the  United 
States,  is  now,  for  the  first  time,  asserted 
and  acted  upon  in  the  Supreme  Court 
«ra  State:'*  Id,  513,  514.  This  last 
remark  is  manifestly  incorrect.  See 
Alartin  v.  Hunter^  supra,  a  case  not 
•cited  in  this  opinion,  nor  in  the  brief  of 
Attomej  General  Jeremiah  S.  Black. 

The  issue  thus  tendered  to  the  United 
States  Supreme  Gwrt  was  met  as  de- 
cidedly by  Taney,  as  earlier  by  Mar- 
shall, for  he  pointed  out  that  <*The 
Constitution  was  not  fonned  merely  to 
guard  the  States  against  danger  fix>m 
foreign  nations,  but  mainly  to  secure 
imion  and  harmony  at  home;  for,  if 
this  object  could  be  attained,  there 
would  be  but  little  danger  from  abroad ; 
«nd  to  accomplish  this  purpose,  it  was 
felt  by  the  statesmen  who  framed  the 
Constitution,  and  by  the  people  who 
adopted  it,  that  it  was  necessary  that 
many  of  the  rights  of  sovereignty, 
which  the  States  then  possessed,  should 
be  ceded  to  the  General  Government ; 
and  that,  in  the  sphere  of  action  as- 
signed it,  it  should  be  supreme  and 
strong  enough  to  execute  its  own  laws, 
by  its  own  tribunals,  without  interrup- 
tion from  a  State,  or  from  State  authori- 
ties. And  it  was  evident  that  anything 
short  of  this  would  be  inadequate  to 
the  main  objects  for  which  the  Govern- 
ment was  established;  and  that  local 
interests,  local  passions  or  prejudices, 
incited  and  fostered  by  individuals  for 
sinbter  purposes,  would  lead  to  acts  of 
a;^gression  and  injustice  by  one  State 
upon  the  rights  of  another,  which  would 
ultimately  terminate  in  violence  and 
force,  unless  there  was  a  common  arbi- 
ter between  them,  armed  with  power 
enough  to  protect  and  guard  the  rights 
of  all,  by  appropriate  laws,  to  be  car- 
ried into  execution,  peacefully,  by  its 
judicial  tribunals."     /</.  517. 

Apparently,  with  attention  towards 
the  difficulty  which  arose  in  Martin  t. 
Hunter^  sttpra^  Chief  Justice  Tansy 
Vol.  XXXVIL— 41 


continued:  "The  appellate  power,  h 
will  be  observed,  is  conferred  on  this 
Court  in  all  cases  or  suits  in  which  such 
a  question  shall  arise.  It  is  not  con- 
fined to  suits  in  the  inferior  courts  of 
the  United  States,  but  extends  to  all 
cases  where  such  a  question  arise>, 
whether  it  be  in  a  judicial  tribunal  of  a 
Sute,  or  of  the  United  States.  And  it 
is  manifest  that  this  ultimate  appellate 
power,  in  a  tribunal  created  by  the  Con- 
stitution itself,  was  deemed  essential  to 
secure  the  independence  and  supremacy 
of  the  General  Government,  in  the 
sphere  of  action  assigned  to  it;  to  make 
the  Constitution  and  laws  of  the  United 
States  uniform  and  the  same  in  every 
State ;  and  to  guard  against  evils  which 
would  inevitably  arise  from  conflicting 
opinions  between  the  courts  of  a  state 
and  of  the  United  Slates,  if  there  was 
no  common  arbiter,  authorized  to  decide 
between  them.  ♦  •  ♦  ♦  And,  as 
the  courts  of  a  State,  and  the  courts  of 
the  United  States  might,  and  indeed^ 
certainly  would  often  differ  as  to  the 
extent  of  the  powers  conferred  by  the 
General  Government,  it  was  manifest 
that  serious  controversies  would  arise 
between  the  authoriiies  of  the  United 
States  and  of  the  States,  which  must  be 
settled  by  force  of  arms,  unless  some 
triliunal  was  created  to  decide  between 
them,  finally  and  without  appeal.  *  * 
*  *  Now,  it  certainly  can  be  no  hu- 
miliation to  the  citizen  of  the  Republic, 
to  yield  a  ready  obedience  to  the  laws 
OS  administered  by  the  constituted  au- 
thorities. On  the  contrary,  it  is  among 
his  first  and  highest  duties  as  a  citizen, 
because  free  government  cannot  exist 
without  it.  Nor  can  it  be  inconsistent 
with  the  dignity, of  a  sovereign  State, 
to  observe  faithfully,  and  in  the  spirit  of 
sincerity  and  truth,  the  compact  into 
which  it  voluntarily  entered  when  it  be- 
came a  State  of  this  Union.  On  the 
contrary,  the  highest  honor  of  sover- 
eignty is  untarnished  faith.    And  cer* 
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tiinlj  no  fidih  coold  be  more  deliber- 
ftcely  and  ioleinnlx  pledged,  than  that 
which  every  State  has  plighted  to  the 
other  Stales,  to  support  the  Coo5ti.iitkm 
as  it  b,  in  all  iu  provisions,  nntil  they 
shall  be  aliered  in  t!ie  manner  in  which 
the  Constitniion  iu&elf  prescribes.  In 
the  emphatic  language  of  the  pledge  re- 
qaired,  it  is  to  au|jportthisConstiiuiion. 
And  no  (.ower  is  more  clearly  conferred 
by  the  Constitution  and  laws  of  the 
United  States,  than  the  power  of  this 
Court,  10  decide,  uMmaiely  and  finally, 
all  cases  arising  under  such  Constitution 
and  laws;  and  fcir  that  purpose,  to 
bring  liere  for  rerision,  by  writ  of  enrar, 
the  judgment  of  a  Slate  court,  where 
such  questions  have  arisen,  and  the  right 
claimed  under  them,  denied  by  the 
highest  judicial  tribunal  in  the  State." 
Id.  518, 519,  525. 

When  the  Remittiturs  from  the  United 
States  Supreme  Court  reached  the  Su- 
preme Court  of  Wisconsin,  DtxoN,  C  }., 
delivered  an  extended  opinion  [AbU- 
man  v.  Bodh  [1859],  II  Wis.  517), 
assenting  to  the  doctrine  of  Chief  Justice 
Taney,  and  citing  i  Calhoun's  Works, 
321,  328,  259;  Mattm  V.  Hunter^  and 
Cohens  v.  Virginia^  smpra;  l  Kent's 
Com.  349;  Piftia  Bank  v.  Kn&mp 
(1856),  6  Ohio  St  342;  and  in  a  note, 
among  others,  Ferris  v.  Cooutr  (1858), 
II  Cal.  175,  in  which  Terry,  C  J.  (the 
dead  man  in  the  principal  case),  denied 
the  constitutionality  of  the  Judiciary  Act 
and  the  claim  of  jurisdiction  under  it,  as 
above  mentioned,  saymg  that  **it  has 
never  been  admitted  in  Virginia,  has 
always  been  rqpudiated  by  Georgia,  and 
has  lately  been  questioned  in  several 
other  States.  Tlie  dedsioos  of  the 
United  States  Supreme  Court  on  this 
question  embody  Uie  political  principles 
of  a  party  which  has  passed  away.  The 
reasoning  by  which  it  is  attempted  to 
sustain  them,  b  based  upon  rules  of  con* 
struction  now  universally  regarded  as 
unwarranted  by  the  letter,  or  spirit,  of 


the  Constitution,  and  directly  oppoacJ 
to  thoie  adop;ed  I7  the  same  tribunal 
in  the  late  case  of  Dred  ScoU  v.  Satt- 
fird  (1856),  19  How.  r6o  U.  S.)  393^ 
and  in  the  more  reoen^  case  [of  Pttpie^s 
Ferry  Ok  v.  Be,  rs  (1857)]  in  20  How. 
(61  U.  S.)  393.  in  which  the  admirahy 
jurisdiction  of  State  Courts  u  admiited» 
notwithstanding  the  Ninth  Section  of 
tlie  Judiciary  Act.  The  force  and  aor 
thoriiy  of  tlie  opinions  of  the  Supreme- 
Court  of  the  United  States,  upon  the- 
question  of  jurisdiction,  as  well  as  all 
others  of  a  political  nature,  b  much, 
weakened  by  the  consideration  that  the 
political  sentiments  of  the  Judges  in  soda 
cases  necessarily  gave  direction  to  the 
decbions  of  the  Court.  The  Legislative 
and  Executive  power  of  the  Govemmeat 
had  passed,  or  was  rapidly  paflung,inl» 
the  hands  of  men  entertaining  opposite 
principlea.  Regarding  tfate  Judicial  wm 
the  conservative  department,  believing 
the  possession  by  the  General  Govern- 
ment  of  gre<Yter  powers  than  thoae  ex* 
pressly  granted  by  the  Constitntioo  te 
be  absolutely  necessary  to  in  stability^ 
they  sought,  by  a  latitudinarian  conitne- 
tion  of  its  provisions,  to  remedy  the  de- 
fecti  in  that  instrument,  and  by  a  comae 
of  judicial  decbions,  to  give  direction 
to  the  future  policy  of  the  Union.  In. 
order  to  accomplish  thb  end,  the  Court 
almost  invarbbly  upheld  every  assump- 
tion of  power  by  the  General  Govern- 
ment (however  at  variance  with  the 
limitations  of  the  Constitution),  includ- 
ing the  alien  and  sedition  law,  the  em- 
bargo act,  the  charter  of  the  United. 
States  Bank,  and  a  retrospective  bank- 
rupt law ;  the  constitutionality  of  which 
acts  b  supported  by  the  same  course  of 
reasoning,  and  the  same  Hberml  con- 
struction of  the  impHed  powers  of  Con- 
gress, as  b  applied  to  the  Judiciary  Act 
of  1789.  All  the  arguments  addnoed 
in  favor  of  the  claim  of  jurisdiction  on 
the  part  of  the  Federal  Court,  are 
answered,  and  the  unconstitutionality  of 
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theTwentjfifth  Section  of  the  Judiciary 
Act,  to  my  iniiid,  conclusively  estab- 
lished, by  the  able  opinions  in  Hunter 
V.  Martin^  4  Mun.  (ji//ra)/  Padelford 
V.  Mayor  and  Aldermen  of  Savannah 
(1853),  14  Ga.438 ;  Johnson  v.  Gordon 
(1854),  4  Cal.  368;  and  the  very  elab- 
orate [dissenting]  opinion  of  Mr.  Chief 
Justice  Bartley,  in  the  case  of  the 
IHqua  Banh  v.  The  Treaturer  cf 
Miami  County  (1856),  6  Ohio  St.  342, 
in  which  all  the  authorities  are  col- 
lated:" //.  183-4.  [But,  r<wi/r<i,  pages 
644  and  645] 

This  was  not  very  gracious,  as  the 
same  Judge  had  been  released  from  the 
custody  of  the  San  Francisco  Vigilance 
Conunittee  to  allow  him  to  try  a  case  in 
his  own  Court,  by  virtue  of  a  habeas 
coiptis  issued  out  of  the  United  States 
Circuit  Court,  under  the  Fourteenth 
Section  of  the  Judiciary  Act :  £x ptirte 
Des  Rochers  (1856),  I  McAllister  68. 

The  Booth  cases  were  considered  as  of 
ruling  authority  fur  the  point,  that  a 
State  Court  had  no  jurisdiction  to  i.>sue 
a  writ  of  habeas  lorpus  wiien  the  party 
was  tmpridoned  by  the  draft  commis- 
sioner, a  mini&tet ial  officer,  for  disobe- 
dience in  not  reponing  after  being 
drafted:  ///  re  Spangfer  (1863),  11 
Mich.  298;  s.  c.  2  Amer.  Law  Reg. 
(N.  S.)  598.  But  Dillon,  J.,  endeav- 
ored to  exclude  imprisonment  by  a  min- 
isterial officer:  Ex  parte  Andt'rson 
(1864),  16  Iowa  595,  though  **  there  is 
no  solid  distinction  between  the  two 
classes  "  of  imprisonment  by  ministe- 
rial officers  and  under  the  judgment  of 
a  judicial  tribunal :  Palne,  J.,  In  re 
Tatble  (1870),  25  Wise.  396.  And 
such  is  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in/ra^ 
page  644. 

When  a  similar  question  came  again 
before  the  Supreme  Court  of  Wiscon- 
sin, Paine,  J.  (who  had  been  counsel 
lor  Booth,  see  ii  Wis.  499),  defended 
the  original  judgment  of  that  Court  in 


this  wise—*'  When  this  Court,  in  Ae 
Booth  case^  assumed  the  power,  in  the 
exercise  of  its  ordinary  juris<liction,  to 
issue  the  writ  ot  habeas  corpus^  to  past 
collaterally  upon  the  jurisdiction  of  the 
District  Court  of  the  United  Slates,  to 
pronounce  the  judgment  under  which 
Booth  was  imprisoned,  it  was  not  as- 
suming any  such  unwarrantable  or  Qn> 
heard  of  i)Ower,  as  it  has  been  charged 
with  doing ;  and  that,  on  tiie  contrary, 
whatever  might  he  i^aid  as  to  the  cor- 
rectness of  its  decision,  still,  in  exercis- 
ing the  right  to  decide  the  question,  it 
was  proceeding  upon  a  principle  uni- 
versally recogni/ed,  and  exercising  a 
right  that  is,  and  must,  of  necessity,  be 
exercised  by  all  couns.  For  there  is  no 
just  reasoning  upon  which  any  dbtinc- 
tion  can  Le  asserted  between  a  habeas 
corpus  and  any  other  judicial  proceed- 
inj;,  or  suit,  in  rcs|)ect  to  the  riLjht  of 
the  Court  to  decide  u(X)n  the  validity  of 
the  judgment  of  any  other  court  that 
may  be  drawn  in  question.  *  *  *  A 
judgment  in  a  civil  suit  disposes  of  the 
title  to  property.  A  judgment  in  a 
criminal  suit  disix>ses  of  the  prisoner's 
right  to  liberty.  A  civil  suit,  involving 
the  title  to  that  property,  is  ihe  appro- 
priate proceeding  in  which  the  juri-dic- 
tion  of  the  Court  to  rentier  the  one 
judgment  may  be  drawn  into  question 
collaterally.  A  priKecding  by  habeas 
corpus^  may  appropriately  have  the 
same  effect  as  to  the  other  :**  In  re 
Tarble  (1870),  25  Wis.  399,  401. 

This  defence  is  nianif  *st)y  available, 
if  needed,  for  the  United  States  Courts, 
when  the  circumstances  are  reversed. 

The  real  defence  of  the  Wisconsin 
Court  was  expressed,  tater  in  their 
opinion  in  the  same  Tarble  case,  thus — 
**That  which  was  really  unusual  and 
extraordinary  was,  not  that  it  [the  Wis- 
consin Court,  in  the  Booth  case],  as- 
sumed the  power  to  decide  upon  the 
question,  but  that,  in  exercising  that 
power,  it  decided  against  the  validity  of 
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A  Uw  (Mssed  to  sustain  the  institution  of 
slavery.  The  public  and  judicial  mind 
of  the  country  was  then  in  such  a  pe- 
culiar state  upon  that  question,  that  it 
was  doubtless  this  iact,  together  with 
the  subsequent  denial,  by  this  Court,  of 
the  appellate  jurisdiction,  which  was, 
in  truth,  contrary  to  the  entire  current 
of  authority,  that  so  shocked  the  nerres 
of  the  venerable  memben  of  the  Su- 
preme Court,  that  they  fiuled  to  per- 
ceive distinctly  the  real  theory  upon 
which  this  Court  had  assumed  the  right 
to  pass  collaterally  upon  the  validity  of 
n  judgment  even  of  a  Federal  Court : 
Paine,  J.,  25  Wis.  407. 

U,  S,  V.  raHle  (1871),  13  Wall.  (80 
U.  S.)  397,  was  a  writ  of  error  to  the 
Supreme  Court  of  Wisconsin,  who  had 
discharged  a  deserter  from  the  regular 
army  from  the  custody  of  the  Unit^ 
States  military  authorities,  on  the  ground 
that  he  was  a  minor.  The  judgment  of 
the  State  Court  was  reversed  in  an 
opinion  by  FiELD,  J.,  on  the  ground  that 
the  State  Court  had  no  right  to  issue  the 
writ.  Nelson,  Grier,  Cufford, 
SwAYNE,  Miller,  Davis,  Bradley 
and  Strong,  J.  J.,  concurred.  Chase, 
C.  J.,  dissented. 

The  BociA  case  (supra,  p.  640,)  was 
followed,  and  the  decision  therein  was 
said  to  dispose  *'  alike  of  the  claim  of 
jurisdiction  by  a  State  court,  or  by  a 
State  judge,  to  interfere  with  the  au- 
thority of  the  United  States,  whether 
that  authority  be  exercised  by  a  Federal 
ofiioer  or  be  exercised  by  a  Federal  tri- 
bunal :"  //.  403-4. 

Continuing,  Field,  J.,  said :  **  It  is 
in  the  consideration  of  thb  distinct  and 
independent  character  of  the  Govern- 
ment of  the  United  States,  from  that  of 
the  government  of  the  several  Stales, 
that  the  solution  of  the  question  pre- 
sented in  this  case,  and  in  similar  cases, 
must  be  found.  There  are,  within  the 
territorial  limits  of  each  State,  two  gov* 
cmments,  restricted  in  their  q>heres  of 


action,  but  independent  of  each  odici^ 
and  tupreme  within  their  lespcUif 
spheres.  Each  has  its  separate  defiaiC- 
ments;  each  has  its  distinct  laws,  and 
each  has  Us  own  tribunals  for  their  en* 
forcemenL  Neither  govcmmeitf  can 
intrude  within  the  jorisdictioo,  or  an- 
thorize  any  interference  thcrem  by  its 
judicial  officers,  with  the  action  of  the 
other.  The  two  governments,  in  each 
State,  stand  in  their  respective  spheres 
of  action,  in  the  same  independent  rela- 
tion to  each  other,  except  in  one  par- 
ticular, that  they  would  if  their  authority 
embraced  distinct  territories.  That  par- 
ticular consists  in  the  supremacy  of  the 
authority  of  the  United  States,  whea 
any  conflict  arises  between  the  two  gov* 
emments.  ♦  ♦  •  ♦  Whenever,  ther»- 
fore,  any  conflict  arises  between  dio 
enactments  of  the  two  sovereigntiei,  or 
in  the  enforcement  of  their  asserted 
authoiities,  those  of  the  National  Go^ 
emment  must  have  supremacy,  until  dio 
validity  of  the  different  enactments  and 
authorities  can  be  finally  determined  bf 
the  tribunals  of  the  United  States.  Thia 
temporary  supremacy,  until  judicial  de- 
cision by  the  National  tribunals,  and  the 
ultimate  determination  of  the  conflict  fay 
such  decision,  are  essential  to  the  pres- 
ervation of  order  and  peace,  and  the 
avoidance  of  forcible  collision  between 
the  two  governments.  •  •  •  Soose 
attempt  has  been  made  in  adjudications, 
to  which  our  attention  has  been  called, 
to  limit  the  decision  of  this  Court  [in 
the  BaoiA  cases]  to  cases  where  a  pris- 
oner is  held  in  custody,  under  undis- 
puted lawful  authority  of  the  United 
States,  as  diMinguished  from  hb  impris 
onment  under  claim  and  color  of  such 
authority.  But  it  is  evident  that  the 
decision  does  not  admit  of  any  such 
limiution.  «  «  *  «  All  that  b  meant 
by  the  language  used,  is,  that  the  State 
judge,  or  State  court,  should  proceed 
no  further,  when  it  appears,  from  the 
application  of  the  perty,  or  the  tetune 
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nade,  that  the  priaooer  is  held  by  an 
officer  of  the  United  States ;  that  is,  an 
authority,  the  validity  of  which  is  to  t>e 
detennined  by  the  Constitution  and  laws 
of  the  United  States.  If  a  party  thus 
held,  be  illegally  imprisoned,  it  is  for 
the  couits,  or  judicial  officers  of  the 
United  States,  and  those  courts  or  offi- 
cers alone,  to  grant  him  release :"  Id, 
406,407,410,411. 

The  Wisconsin  Court  had  said-**'  If 
there  were  no  appellate  juriiwiiction,  the 
argument  of  convenience,  in  favor  of 
the  posiiion  that  all  questions  as  to  the 
legaliiy  of  imprisonment,  under  alleged 
Federal  authority,  should  be  decided 
exclusively  by  Federal  tiibunal«,  would 
be  very  strong.  It  would  then  have 
been  held  that  the  judicial  power  of  the 
United  States,  over  all  coses  '  arising 
imder  the  Constitution  and  laws,'  was 
exclusive.  Bat  that  appellate  jurisdic- 
tion over  the  State  Courts,  exists.  It 
was  provided  for  by  an  Act  of  Con- 
gress, at  the  very  outset  of  the  Govern- 
ment. It  has  been  steadily  asserted, 
and  exercised,  by  the  Federal  Court ; 
and,  though  denied  in  a  few  instances 
\yide^  supra^  P>g^  627,  629  and  643], 
by  the  State  Courts,  may  now  Ynt  said 
to  be  universally  acquiesced  in :"  Pa  INE, 
J.,  25  Wis.  403.  Cole,  J.,  concurred, 
but  Dixon,  C.  J.,  dissented  on  the 
ground  afterwards  taken  by  the  Supreme 
Court  of  the  United  States,  ittpra^  that, 
in  cases  of  this  nature,  the  jurisdiction 
of  the  United  States  Courts  is  exclu- 
sive. 

In  all  such  cases  in  the  State  Couns, 
the  jurisdiaion  of  the  inferior  courts  of 
the  United  States  is  not  apparently  re- 
garded as  affording  much  safety  to  the 
liberty  of  tran«gres!iors  of  the  Lws  of 
the  United  S.ates.  Fi  r,  curiously 
enough,  the  cases  where  the  State  courts 
attempted  to  exercise  jurisdic.ion  do  not 
seem  to  be  founde<l  upon  any  incon\e- 
nience  in  applying  to  the  United  States 
Comts.    In  fact,  ''  from  the  beginning 


of  the  Government,  down  to  the  decision 
of  the  Supreme  Court  of  the  United 
SUtes  in  1858,  in  the  [fugitive  slave] 
cases  of  AbUman  v.  Bodk  and  U.  S.  v. 
Booth  {supra ^  page  640),  I  suppose  the 
very  decided  prciwnderance  of  authority 
in  the  State  Courts  sustains  the  jurisdic- 
tion of  those  courts,  to  discharge  upon 
habeas  corpus,  prisoners  wh^,  in  their 
judgment,  are  illegally  held,  though 
held  under  the  autht>rity  of  the  United 
States.  *  *  ♦  ♦  Since  that  decision  the 
weii*ht  of  authority,  even  in  the  State 
Couit5,  is  agni nst  the  jurisdiction.  *  ♦  *  ♦ 
The  current  of  opinions  in  the  courts  of 
the  United  States  is,  so  far  as  I  know, 
absolutely  unbroken,  except  \*y  a  single 
opinion,  recently  rendered  by  the  learned 
District  Judge  for  the  Nonhern  District 
of  New  York,  in  the  matter  of  William 
Reynolds, on  hahtas  corpus:^ *  B a LLARD, 
J.,  In  re  Farrand  (1867),  I  Abbott 
140,  144. 

Returning  now  to  the  course  of  deci- 
sion after  Abtiman  v.  Booth y  nothing 
appears  until  after  the  extinction  of 
slavery. 

The  Act  of  February  5th,  1867  (14 
Stat,  at  L.  385),  is  "  An  Act  to  amend" 
the  Judiciary  Act,  and  provides—**  That 
the  several  courts  of  the  United  States, 
and  the  several  justices  and  judges  of 
such  courts,  within  their  re«]>ec.ive  ju- 
risdictions, in  addition  to  the  authority 
already  conferred  by  law,  shall  h.ive 
power  to  grant  writs  of  hntnas  corpus 
in  all  cases  where  any  person  may  be 
restrained  of  his  or  her  liberty,  in  vio- 
lation of  the  Con<«titution,  or  of  any 
treaty,  or  law,  of  the  United  States ; 
and  it  shall  be  lawful  for  such  per^sonso 
restrained  of  his,  or  h^r,  lil)erty,  to  ap- 
ply to  ei;her  of  said  justices,  or  judges, 
for  a  writ  of  habeas  (oipus,  which  ap- 
plication shall  be  in  wiiting,  and  veri- 
tied  by  aflfidax  it,  and  shall  set  forth  the 
facts  concerning  the  detention  of  the 
party  applying,  in  whose  custody  he,  or 
she,  is  detained,  and  by  virtue  of  nhat 
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daim,  or  oNhorky,  if  known ;  an  1  tbe 
Mid  jiiMice»  or  judge,  to  whom  mcli 
application  shall  be  made,  shall  forth- 
with award  a  writ  of  kakios  €9rpms^ 
unless  it  shall  appear  Iran  the  petition 
itself,  that  the  party  is  not  deprired  of 
his,  or  her,  libeity,  in  contravention  of 
the  Constitution,  or  laws,  of  the  United 
States.  ♦  ♦  ♦  " 

This  statute  is  incorporated  in  sec- 
tion* 75".  752,  753.  763  "d  765,  and 
the  appropriate  portions  are  literally  re- 
enacted  in  sections  754,  75s,  756,  757, 
758,  759.  760.  761  and  766.  {Vtde, 
swpra,  page  597.) 

Ex  parte  McCardU  (1867),  6  WalL 
(73  U.  S.)  318,  was  a  case  where  a 
habeas  corpus  had  been  issued  by  the 
United  States  Circuit  Court  for  the  Dis- 
trict of  Mississippi,  to  bring  in  the  body 
of  McCardle,  who  had  been  arrested  by 
the  military  authorities  of  the  United 
States,  under  the  Reconstruction  Acts  of 
Congress.  The  prb  oner  was  remanded, 
and  from  the  order  remanding  him  to 
the  military  authorities,  he  appealed  to 
the  Supreme  Court  of  the  United  States, 
and  in  this  form  the  case  was  heard  on 
a  motion  lo  dismiss  for  want  of  juris- 
diction; but  the  Court  sustained  the 
jurist  I  iclicn.  The  citation  from  the 
opinion  of  Chase,  C.  J.  (supra  p.  592), 
was  made  in  connection  with  the  con- 
struction of  the  statutory  rigl  t  of  appeal 
given  originally  **  in  a  small  class  of 
cases,  arising  from  commitments  for  ^ 
acts  done  or  omitted  under  alleged  au- 
thority of  foreign  governments,  by  the 
Act  of  Augui>t  29,  1842  (5  Stat,  at  L. 
539),  which  authorized  a  direct  appeal 
from  any  judgment,  upon  habeas  corpus^ 
of  a  justice  of  this  court,  or  judge  of  a 
district  court,  to  the  Circuit  Court  of  the 
proper  District,  and  from  the  judgment 
of  the  Circuit  Court  to  this  Court.  This 
provision  fcr  appeal  was  transferred, 
with  some  modification,  fitmi  the  Act  of 
1842  to  the  Act  of  1867 ;  and  the  first 
question  we  are  to  consider,  upon  the 


constractioii  of  that  Act,  iawfacAerthii 
right  of  appeal  extends  to  all  caici  of 
habeas  corpus^  or  only  to  a  paitimhr 
dass:"  Id.  395.  And  the  Court  hdd 
the  Act  to  extend  to  all  appeals. 

*'SnbaeqiKntly  die  case  was  argued 
▼07  thoroughly  and  ably  upon  the 
merits,  and  was  taken  under  advisement 
While  it  was  tins  held,  and  before  000- 
ferenoe  in  regard  to  tiM  decwion  proper 
to  be  made»  an  Act  was  pasMd  by  Coo- 
gress  (Act,  March  27, 1868,  is  StaL  at 
L.  44),  returned,  with  obieotiooa  by  the 
IVesident,  and  rt  pawrd  by  the  oonti- 
tutionat  majority,  whidi  it  is  insisted, 
takes  from  this  Govt  jniisdiction  of  the 
qipeal:"  Chasb,C  J.«  Ex  parte  Mt- 
Cardie  (1868),  7  Wall.  (74  U.  S.)  506. 
The  Court  held  that  "the  Act  of  1868 
does  not  escept  from  that  jurisdictiQa 
any  cases  but  appeals  fitm  circuit  cooIb 
under  the  Act  of  1867.  It  does  not 
aflect  the  jurisdiction  which  was  previ- 
ously exercised :"  Id,  515,  citing  the 
previous  decision  in  this  case,  6  Wall. 
(73  U.  S.)  324.  This  repealing  Act 
was  omitted  from  the  Revised  Statutes, 
I  764.  To  the  same  effect :  Ex  parte 
Yerger  (1869),  8  Wall.  (75  U.  S.)  85. 

U,  5.  ex  reL  Roberts  ▼.  Thejailer^ 
(1867)  2  Abbott  265,  was  a  hearing 
upon  habeas  corpus  of  a  special  bailiff 
of  a  marshal,  who  had  been  fired  upon 
by  a  person  whcm  he  sought  to  arrest 
and  had  returned  the  fire  with  frital  ef- 
fect The  State  officials  arrested  and 
indicted  the  bailiff  and  the  United 
Stales  Cu«uit  Court  [for  Kentucky, 
where  the  death  occurred]  granted  a 
discharge  under  the  Seventh  Section  of 
the  Force  BiU.  The  Commonwedth's 
attorney  for  tbe  county  where  the  shoot- 
ing occurred,  was  notified  and  argued 
aga:nst  the  discharge;  to  which  the 
Court  answered,  on  the  general  sufafect 
of  jurisdiction,  —**  By  a  long  course  of 
judicial  decisions,  it  may  now  be  oott- 
sidered  as  settled  that  thb  act  gives  re- 
lief to  one  in  State  custody,  not  eolf 


MATTER  OF  DAVID  NBAGLE. 


647 


^hen  he  is  held  under  a  Uw  of  the 
Sute  which  seeks  expressly  to  punish 
him  for  executing  a  law  or  process  of 
the  United  Statev,  but  also  when  he  is 
in  such  custody  under  a  general  law  of 
the  State  wlitch  applies  to  all  persons 
equally,  where  it  appears  he  is  juUified 
ioi  the  act  done,  because  it  was  done 
in  pursuance  of  a  law  of  the  United 
States,  or  of  a  process  of  a  Court  or 
Judge  of  the  same.  ♦  *  ♦  The 
decisions  in  the  courts  of  the  United 
Slates  are  absolutely  uniform  on  this 
subject,  and  I  find  no  oppo>iiig  opin- 
ions of  any  court,  except  a  single  one 
rendered  by  the  Supreme  Court  of 
Pennsylvania  (  Thorn  as  v.  Crossin, 
suproy  page  639).  But  surely  it  cannot 
be  expected  that  I  should  attach  much 
importance  to,  much  less  follow,  a  single 
decision  of  a  State  Court,  opposed  as  it 
is  to  numerous  decisions  of  the  Courts 
of  the  United  States,  some  of  them 
rendered  by  Justices  of  the  Supreme 
Court.  *  «  *  I  disclaim  all  right  and 
power  to  discharge  the  relator  on  any 
such  ground  as  that  the  proof  shows 
he  acted  in  si'lf-dffeuce.  ♦  *  ♦  I 
have  only  to  inquire  whether  what  he 
did,  was  done  in  pursuance  of  a  law 
and  process  of  the  United  States,  and 
so  justifietiy  not  excused^  by  that  law 
and  process.  ♦  ♦  ♦  I  can  dis- 
charge only  the  officer  who  relies  on 
the  law  and  process  of  the  United 
States;  as  his  sole  authority  and  com- 
plete justification : "    //.  277. 

But  the  same  Judge,  in  U.  S.  ex  rel, 
IVecden  (1877),  2  Flip.  76,  «aid:  "  In 
writing  the  opinion,  in  the  cose  of  Rob- 
eriSy  supra^  I  was  inclined  to  think  that 
a  Federal  officer  was  not  entitled  to 
claim  his  discharge,  by  simply  showing 
that  he  had  done  nothing,  except  what 
he  was  justified  in  doing  by  process,  but 
that  he  was  obliged  to  show  that  he  was 
justified  by  his  process  in  doing  the  very 
thing  imputed  to  him,  and  for  which  he 
iras  in  confinement    I  am  constrained, 


in  deference  to  authority,  to  modify  what 
that  opinion  indicates  would  be  my  ac- 
tion, when  it  appeals  that  the  officer  is 
actually  innocent  of  the  crime  imputed, 
and  was  faithful  in  doing  all  that  he 
really  did  :  Ex paite  Jenkins^  2  Wall. 
$37  {supray 

At  this  point,  the  case  of  C\  5.  ▼. 
Doss  ft  at,  (1872),  II  Amer.  Law  Reg. 
(N.  S.)  320,  came  to  trial  in  the  District 
Court  for  the  Western  District  of  Mis- 
souri. Samuel  Snow,  a  defendant,  had 
been  arrested  under  a  warrant  issued  by 
a  Commissioner  of  the  United  States, 
upon  a  charge  of  having  in  his  posses- 
sion, with  the  intcnt'on  of  passing  as 
genuine,  certain  counterfeit  obligations 
of  the  United  States.  He  was  tailed, 
but  afterwards  surrendered  and  com- 
mitted to  jail.  McAfee,  another  de- 
fendant, then,  as  Probate  Judge  of  the 
county,  issued  a  writ  of  kabtas  corpus^ 
upon  a  petition  suppressing  the  facts, 
which,  however,  were  made  known  to 
the  State  Judge  by  the  return  made  by 
the  United  States  Mnrahal.  Snow  was 
discharged  by  McAfee,  and  they,  with 
Snow's  attorney  and  another  person, 
were  indicted,  under  the  Act  of  Congress 
(Rev.  Stat.,  \\  5398,  5401,  for  know- 
ingly and  wilfully  obstructing  the  United 
States  Marshal,  and  for  rescuing  Snow. 
Tlie  jury  found  the  Judge  and  the  nttor- 
ney  guilty,  and  acquitted  the  other  de- 
fendants. There  was  no  such  violence 
as  marked  the  case  of  Ex  parte  Sifford 
(1857),  5  Amkr.  Law  Ri:a  ^O.  S.)  659, 
because  that  was  a  fugitive  slave  case, 
but  the  latter  case  will  ser\'e  to  indicate 
the  necessity  of  such  convictions,  if  the 
process  of  the  United  States  Courts  is  to 
be  executed. 

Ex  parte  Bridges  (1875),  2  Woods 
428,  was  a  hearing  on  habeas  torpus  of 
Bridges,  who  had  been  convicted,  in  the 
Superior  Court  of  Ranviolph  County, 
Georgia,  of  perjury  before  an  United 
States  Commissioner.  Bradlky  ( Asso- 
ciate Justice  of  the  Supreme  Court)  re- 
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kaied  the  rektor,  saying  that "  although 
it  may  appear  unaeemly  that  a  prisoner, 
after  cooviction  in  a  State  Comt,  should 
be  set  at  liberty  by  a  single  Judge  on 
AaAeas  corpus^  there  seems  to  be  no  es- 
cape from  the  law.  If  it  were  a  case  in 
which  the  State  Courts  had  jurisdiction 
of  the  offense,  the  .general  rule  of  the 
commoii  law  would  interrene,  and  re- 
quire that  the  prisoner  should  be  re- 
mandedf  and  left  to  his  writ  of  enx>r. 
In  such  a  case,  although  the  judgment 
were  erroneous, the  imprisonment  would 
not  be  in  violation  of  the  Constitution, 
or  laws,  of  the  United  States.  The 
judgment  might  be  wrong,  but  the  im- 
prisonment under  it  would  be  right, 
until  the  judgment  was  reversed :"  Id, 
432.  (The  relator  was  dischaiged,  but 
fanmediately  rearrested  upon  a  bench 
warrant  frxHU  the  United  States  Court 
in  Savannah.) 

The  teamed  Judge  in  the  last  case 
called  attention  to  the  Act  of  1842 
(supra ^  page  635),  as  extending  the  pro- 
visions of  the  Force  Bill  to  foreigners, 
fcr  the  prevention  of  the  complications 
growing  out  of  the  Canada  rebellion 
and  the  action  of  the  State  of  New  York. 

Ex  parte  SUMd  (1879),  ><»  U.  S. 
371,  was  a  case  where  certain  Judges  of 
Election  had  been  convicted  in  the 
United  States  Circuit  Court  for  the  Dis- 
trict of  Maryland,  under  Sections  5515 
and  5522,  Rev.  Stat.  U.  S.  They  pre- 
sented petitions  for  habeas  eorpms,  and 
the  jurisdiction  of  the  United  States 
Supreme  Court  was  sustained,  as  appel- 
late and  not  original,  though  no  writ  of 
error  could  be  brought  The  discharge 
was  a^ked  for  on  the  ground  of  the  un- 
constitutionality of  these  sections,  but 
the  Court  thought  otherwise  and  refused 
the  discharge. 

The  argument  of  the  Virginia  Court 
of  Appeals,  in  1 814  (supra,  ^,  629,)  was 
thus  answered  by  Bradley,  J.,  though 
it  does  not  appear  that  the  case  was 
even  mentioned :    **  The  more  general 


reason  assigned ;  to-wit,  thatthe  aatne 
of  sovereignty  is  such  as  to  predade  the 
joint  co-operation  of  sovcretgns»even  ia 
a  matter  in  which  they  are  mutually 
ooooemed,  is  not,  in  our  judgment,  of 
sufficient  force  to  prevent  euocurrent 
and  harmonious  action  en  the  part  of 
the  National  and  State  govemmeats,  in 
the  election  of  Representatives.    It  ia^ 
at  most,  an  agreement  esb  ineamvemiimiL 
There  is  nothing  in  the  Coostitvtiao  fto- 
forbid  such  co-operation  in  this  case. 
On  the  contrary,  as  already  said,  we 
think  it  clear  that  the  clause  of  the 
Constitution,  relating  to  the  regulatioa 
of  such  elections,  contemplates  such 
CO  operation  whenever  Congress  deema 
it  expedient  to  interfere  merely  to  alter 
or  add  to  existing  regulations  of  the 
Stale.     If  the  two  govemmenta  had 
entire    equality  of  juristliction,  thcie 
might  be  an  intrinsic  difficulty  in  sack, 
co-operalion.    Then,  the  adoptioa  by- 
the  State  government,  of  a  system  of 
regulations,  might  exclude  the  action  of 
Congress.     By  first  taking  jnrisdictioa 
of  the  subject,  the  State  would  require 
exclusive  jurisdiction  in  virtue  <»f  a  well- 
known  principle,  a|)plicable  to  courts- 
having  co-ordinate  jurisdiction  over  the 
same  matter.     But  no  such    equality 
exists  in  the  present  case.    The  power 
of  Congress,  as  we  have  seen,  is  para- 
mount, and  may  be  exercised  at  aiqr 
time,  and  to  any  extent,  which  it  deems 
expedient ;  and,  so  iar  as  it  is  exerdsed, 
and  no  further,  the  regulations  effected 
siqiersede  those  of  the  State,  which  are 
inconsistent  therewith  :*'    /^.  39 1 ,  392. 
The  quotations  on  pages  593  and  599,. 
ia^rtf,  follow  at  a  little  interval.    Then, 
the    same    learned    Judge   proceeds: 
"This  concurrent  jurisdiction,  which  the 
National  Government  necessarily  poa- 
sesses,  to  exercise  its  powers  of  sover- 
eignty in  all  parts  of  the  United  Stales,, 
is  distinct  from  that  exclusive  power^ 
which,  by  the  first  article  of  the  Consti- 
tution, it  is  authorised  to  exercise  over 
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tiie  District  of  Columliia,  tnd  oyer  those 
places  within  a  Stale,  which  are  pur- 
chased  by  consent  of  the  Legislature 
thereof,  for  the  erection  of  forts,  maga- 
zines,  arsenals,  dock-yards,  and  other 
needful  buildings.  There,  its  jurisdic- 
tion  is  absolutely  exclusive  of  that  of 
the  State,  unless,  as  is  sometimes  stipu- 
lated, power  is  given  to  the  latter,  to 
serve  the  ordinary  process  of  its  courts 
in  the  precinct  acquired.  Without  the 
concurrent  sovereignty  referred  to,  the 
National  Government  would  be  nothing 
but  an  advisory-  government.  Its  ex- 
ecutive power  would  be  absolutely 
DulUfied  :*'  Id,  395.  And  then  follow 
the  quotations  on  pages  606  and  600, 
supra.  And  the  opinion  closes  with 
these  words :  "  The  doctrine  laid  down 
at  the  close  of  counsels^  brief,  that  the 
State  and  National  Governments  are 
co-ordinate  and  altogether  equal,  on 
which  their  whole  argument,  indeed,  is 
based,  is  only  partially  true.  The  true 
doctrine,  as  we  conceive,  is  this,  that 
whilst  the  States  are  really  sovereign  as 
to  all  matters  which  have  not  been 
granted  to  the  jurisdiction  and  control 
of  the  United  States,  the  G)nstitution 
and  Constitutional  laws  of  the  latter 
are,  as  we  have  already  said,  the  supreme 
law  of  the  land ;  and,  when  they  con- 
flict  with  the  laws  of  the  States,  they 
are  of  paramount  authority  and  obliga- 
tion. This  is  the  fundamental  principle 
on  which  the  authority  of  the  Constitu- 
tion is  based ;  and  unless  it  be  conceded 
in  practice,  as  well  as  in  theory,  the 
fabric  of  our  institutions,  as  it  was  con- 
templated by  its  founders,  cannot  stand. 
The  questions  involved  have  respect, 
sot  more  to  the  autonomy  and  exbtence 
of  the  States,  than  to  the  continued  ex- 
istence of  the  United  States  as  a  gov- 
ernment to  which  every  American  citi- 
zen may  look  for  security  and  protection 
in  every  part  of  the  land :"  I  J.  398,  399. 
The  Court  was  composed  of  Waite, 
C  J.,  and  Clifford,  Swayne,  Miller, 


Field,  Strong,  Bradley,  Hunt,  and 
Harlan, J.J.  Field,  J.,  filed  a  dis- 
senting opinion,  in  which  Clifford,  J.» 
concurred.  But,  in  the  course  of  that 
dissent,  the  learned  Judge  was  careful 
to  say :  "  It  was  the  purpose  of  the 
framers  of  the  Constitution  to  creUe  a 
government  which  could  enforce  its  own 
laws,  through  its  own  officers  and  tri- 
bunals, without  reliance  upon  those  of 
the  States,  and  thus  avoid  the  principal 
defect  of  the  Government  of  the  Con- 
federation :  and  they  fully  accomplished 
their  purpose:"  Id.  413.  And,  with 
somewhat  peculiar  inaptness  to  the 
present  tragic  incident,  the  same  learned 
Judge  says :  *'  It  is  true  that,  since  the 
recent  amendments  of  the  Conbiiiution,. 
there  has  been  legislation  by  Congress, 
asserting,  as  in  the  instance  before  us- 
[of  regulating  Congressional  Elections]^ 
a  direct  control  over  State  officers  which 
previously  was  never  supposed  to  be 
compatible  with  the  independent  exist- 
ence of  the  States  in  their  reserved 
powers.  *  *  *  They  give  to  the  Federal 
Government  the  power  to  strip  the 
States  of  the  right  to  vindicate  their 
authority  in  their  own  courts,  against  a 
violator  of  their  laws,  when  the  trans- 
gressor happens  to  be  an  officer  of  the 
United  States,  or  alleges  that  he  is  de- 
nied, or  cannot  enforce,  some  right 
under  their  laws.  ♦  *  ♦  In  my  judg- 
ment, and  I  say  it  without  intending 
any  disrespect  to  my  associates,  no  such 
advance  has  ever  before  been  made  to- 
ward the  conversion  of  our  Federal  sys- 
tem into  a  consolidated  and  centralized 
government:"  7^.413,414. 

Tennessee  v.  Davis  (1879),  '00  U.  S. 
257,  is  probably  the  most  interesting  of 
all  the  citations  in  the  principal  case. 
Davis  had  been  indicted  in  the  State 
Court  for  mtu-der,  and,  before  trial,  was- 
permitted  to  remove  the  proceedings  ta 
the  United  States  Circuit  Court,  on  the 
ground  that  he  had  not  committed  mur- 
der at  all,  but  that  he  had  acted  in  self 
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defence,  while  in  perfonnance  of  his 
duty  ms  United  Slates  Deputy  Collector 
of  Internal  Revenue.  This  was  in  ac- 
cordance with  Section  643,  Rev.  Slat. 
U.  S.  The  State  made  a  mot  on  to  re- 
mand, but  was  denied.  1  he  opinion  was 
written  by  St»onc,  J.,  and  Waite, C.  J., 
and  SwAYNE,  Miller,  Bradley,  Hunt 
and  Harlan,  }.}.,  concurred.  CuF- 
FORD  and  Field,  J.J.,  dissented. 

In  dcliveiing  the  opinion  of  the  Court, 
Strox(;,  J.,  said :  ••  We  come,  then,  lo 
the  inquiry  most  discussed  during  the 
argument,  whether  Section  643  *s  *  ^^n- 
BttiBtional  exerciiC  of  the  power  vested 
in  Congress.  Has  ihe  ConNtitution  con- 
ferred upon  Congress  the  power  to 
au:horize  the  removal  from  a  State  Court 
to  a  Federal  Court,  of  an  indictment 
against  a  revenue  officer,  for  an  alleged 
crime  against  the  Slate,  and  to  order  its 
removal  before  trial,  when  it  appears 
(hat  n  Federal  question,  or  a  claim  to  a 
Federal  ri^ht,  is  raised  in  the  case,  and 
must  be  decided  therein?"  Id,  262. 
Then  follows  the  quotation, /ar/r/7,  page 
601 .   The  answer  was  in  the  affirmative. 

Commeniing  on  the  judicial  power  of 
the  Nation,  as  declared  by  the  Second 
^iect.on  of  the  Third  Article  of  the  Con- 
s'i<ui  ion,  the  .same  Judge  said  :  '*  This 
provision  embraces  alike  civil  an<l  crim- 
inal ca:>es  arising  under  the  Constitution 
and  laws:  Cohens  v.  / V/^  ■>7i«  (1821), 
6  Wheal.  (19  U.  S.)  39c.  Both  are 
eciually  within  the  domain  of  the  judi- 
cial |X)wers  of  Ihe  United  Slates,  and 
there  is  nothing  in  the  grant  to  justify 
an  as.'^ertion  that  whatever  power  may 
l>e  exerted  over  a  civil  case,  may  net  be 
exerted  as  fully  over  a  criminal  one. 
And  a  case  arising  under  the  Constitu- 
tion and  laws  of  the  United  Slates  may 
as  well  arise  in  a  criminal  prosecution 
as  in  a  civil  suit  \viJe  supra^  page  629]. 
What  constitutes  a  cose  thus  arising 
was  early  defined  in  the  case  cited  from 
6  WheatoQ  [Cohens  ▼.  Virfrinia  :  vide 
jupra,  pages  630,  632, 633] :"  Id,  264. 


In  effect,  answering  the  lentimeals 
early  advanced  (nr/ra,  pagci  627, 629), 
the  same  Judge  said :  **  If,  whenever 
and  wherever  a  case  arises  under  the 
Constitution  and  laws,  or  treaties,  of  the 
United  States,  the  National  Government 
cannot  take  contrul  of  it,  whether  it  be 
civil  or  criminal,  in  any  sta^e  of  its  prog- 
ress, its  judicial  power  is  at  least  tem- 
porarily silenced,  instead  of  being  at  all 
times  supreme.  *  *  In.leed,  the  powers 
of  the  General  Government  and  the  liw- 
fulness  of  authority  exercised,  or  claimed 
under  it,  are  quite  as  frequently  in  ques- 
tion in  criminal  coses  i.i  State  Courts  as 
they  are  in  civil  cases,  in  proportion  to 
their  numl^r.  *  *  *  ♦  Before  the  adop- 
tion i>{  the  Constitution,  each  State  had 
complete  and  exclusive  authority  to  ad- 
minister, by  its  courts,  all  the  law,  civil 
and  criminal,  which  existed  within  its 
borders.  Its  judicial  power  extended 
over  every  legal  question  that  could 
arise.  But  when  the  Cunstitution  was 
adopted,  a  portion  of  that  judicial  power 
became  vested  in  the  new  Government 
created,  and  so  far  as  thus  Tested,  it  was 
withdrawn  from  the  sovereignty  of  the 
State.  Now,  the  execution  and  enforce- 
ment of  the  laws  of  the  United  States, 
and  the  judicial  determination  of  ques* 
tions  arising  under  them,  are  confided 
to  another  sovereign,  and  to  that  extent 
the  sovereignty  of  the  State  Lsresti  icted:" 
Iii.  266,  267. 

Field  and  Clifford,  J.  J.,  dis- 
sented, the  latter  advancm^  the  same 
objection  raised  in  the  principal  case 
(siiprti^  p-ge  59S) — *'  Neither  the  Con- 
stitution, nor  the  Acts  of  Congress,  give 
a  revenue  officer,  or  any  other  oiiicer  of 
the  United  States,  an  immunity  to  com- 
mit  murder  in  a  State,  or  1  rohii  it  the 
State  from  executing  its  laws  for  the 
punishment  of  the  offender.  Unques> 
tionable  jurisdiction  to  try  and  punish 
offenders  against  the  auihority  of  the 
United  States  is  conferred  upon  the  Cir- 
cuit and  District  Courts;  but  the  Acta 
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of  Congress  give  those  Courts  no  juris- 
diction whatever  of  ofiences  committed 
against  the  authority  of  a  Slate.  Crimi- 
nal homicide,  committed  in  a  State,  is 
«n  oflfense  against  the  authority  of  the 
State,  unless  it  was  committed  in  a 
place  within  the  exclusive  jurisdiction 
«f  the  United  States.  ♦  ♦  *  When 
correctly  understood,  it  is  clear  that  the 
second  case  [CoitfWfv.  Virginia,  supra ^ 
page  630],  cannot  have  any  tendency 
whatever  to  support  the  proposition  that 
an  indictment  for  wilful  and  felonious 
murder,  wiih  malice  aforethought,  pend- 
ing in  the  State  Court,  and  found  by  a 
Grand  Jury  of  the  State  under  a  statute 
of  the  State,  not  involving  any  Federal 
question,  may  be  removed  from  the 
State  Court  into  the  Circuit  Court,  for 
trial,  merely  because  the  prisoner,  at 
the  time  he  committed  the  homicide, 
was  a  Deputy  Collector  of  internal  rev- 
enue. Such  a  proposition,  unsupported 
by  any  respectable  judicial  authority,  is 
only  calculated  to  excite  amazement,  as 
the  case  cited  is  a  direct  and  conclusive 
authority  the  other  way,  showing  to  a 
demonstration,  that  the  Federal  Courts 
cannot  exercise  any  jurisdiction  what- 
ever in  a  criminal  case  properly  pend- 
ing in  a  State  Court,  unless  it  involves 
some  question  arising  under  the  first 
clause  of  the  second  section  of  the 
article  describing  the  judicial  power 
conferred  by  the  Constitution:  2  Si  or}-. 
Const.,  {}  1721,1740;  I  Kent,  Com. 
I2th  eii.,  299;  Sergeant,  Const.  59; 
Curtis,  Com.,  \  9 ;  Pomeroy,  Const.,  2nd 
«d.,  J  760:"  //.  281,289. 

After  the  death  of  Justice  Clifford, 
and  when  the  Court  was  composed  of 
Waite,  C.  J.,  and  Miller,  Field, 
Bradley,  HarLan,  Woods,  Mat- 
thews, Gray  and  Blatchford,  J.  J., 
the  principle  upon  which  the  last  case 
was  decided  ^as  affirmed  in  an  opinion 
by  Matthews,  J.:  Davis  v.  South 
Carolina  (1882),  107  U.  S.  597. 

In  the  previous  month  of  May,  Kam^ 


sey  V.  TheJaiUr  (1879),  2  Flip.  457, 
came  before  the  United  States  District 
Court  for  Kentucky.  A  deputy  United 
States  Marshal  had  killed  a  citizen  of 
Kentucky,  while  in  the  discharge  of  his 
duty,  and  the  State  authorities  had  ar- 
rented  the  Marshal.  The  United  Slates 
District  Court  issued  a  habeas  corpus^ 
and,  after  hearing,  discharged  the  Mar- 
shal. The  State  Cuurt  then  issued  a 
bench  warrant  and  the  United  Sta'es 
Court  again  released  the  Marshal. 
Again  the  State  Court  took  advantage 
of  the  Mar<>lial  being  in  that  Court  and 
ordered  him  into  custody.  Again  the 
United  States  Court  released  the  Mar- 
shal, and  insisted  that  their  <leci>ion 
should  be  respected,  following  the  fu- 
gitive slave  cases,  j///;v,  paj^c  637.  The 
learned  judge  (Ballard,  J.),  stated — 
'*  I  think,  although  this  question  has  not 
been  very  directly  passed  upon  1  y  the 
Supreme  Cc  urt  of  the  United  Stites,  it 
is  plainly  touched  upon  in  the  ca>c  of 
CoUman  v.  Ttnnesstt  (1878),  97  U.  S. 
509.  There  a  party,  a  foldier  of  the 
United  States,  during  the  war,  killed  a 
citizen  of  Tennessee,  and  the  charge 
was  murder.  The  Judge  of  the  United 
States  Court  issued  his  writ  of  habeas 
corpus,  and  discharged  him.  lie  was 
subseciuenlly  tried  in  the  State  Court, 
and  amoisg  the  defenses  made,  was  the 
defen.se  that  he  had  l)ccn  di-chnrged  by 
the  United  States  Court ;  and  there  w.ns 
another  defense,  that  for  anything  done 
by  him,  durini;  the  war,  he  was  not 
amenable  to  the  Sta'e  of  Tmnes^ee. 
Now,  the  case  in  the  Supreme  Court 
went  off  chiefly  on  the  l.itter  point,  l.ut 
they  also  staled,  substantially,  tl.nt  the 
judgment  of  the  United  States  Court, 
discharging  the  prisoner,  was  a  de- 
fense :"  //.  453-4.  The  opinion  of 
the  United  States  Suprenre  Court  w&s 
delivered  by  Field,  J.,  (Clifford,  J., 
dissenting,)  and  upon  this  precise  |x>int. 
Ex  parte  Yerger  {supra,  page  646,) 
was  cited  as  authority 
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RoM  T.  ComncUy  (1884),  11 1  U.  S. 
624,  was  a  case  where  the  agent  of  the 
State  of  Oregon  had  been  adjudged  in 
contempt  by  a  Califoraia  Conit,  upon 
being  senred  with  a  haietu  eotfus^  for 
not  prodactng  a  fogitive  whom  he  had 
arrested  in  California  by  viitue  of  a 
warrant  of  the  Governor  of  California, 
issued  on  the  requisition  of  the  Got- 
emor  of  Oregon.  The  agent  claimed 
to  be  acting  under  the  authority  of  the 
United  States,  but  the  Supreme  Court 
of  the  United  States  held  that  he  was 
not  an  officer  appointed  by,  and  owing 
a  duty  to,  the  United  States ;  and  so  the 
Boeik  and  TarbU  cases  were  distin- 
guished. Harlan,  J.,  in  delivering 
the  opinion,  called  attention  to  the  fact 
that  thtf  question  had  never  before  been 
determined  in  the  Supreme  Court  of  the 
United  States,  and  added:  '*  Underlying 
the  entire  argument  in  behalf  of  the 
plaintiff  in  error  is  the  idea  that  the  ju- 
dicial Iribiinals  of  the  States  are  excluded 
altogether  from  the  consideration  and 
determination  of  questions  involving  an 
authority,  or  a  right,  privilege,  or  immu- 
nity, derived  from  the  Constitution  and 
laws  of  the  United  States.  But  this 
view  is  not  sustained  by  the  statutes  de- 
fining and  re«;ulating  the  jurisdiction  of 
the  Courts  of  the  United  States.  «  »  *  • 
So  that  a  State  Court  of  original  juris- 
diction, having  the  parties  before  it,  may, 
consistently  with  exi*iting  Federal  legis- 
lation, determine  cases  at  law,  or  in 
equity,  arising  under  the  Constitution, 
or  laws  of  the  United  States,  or  involv- 
ing rights  dependent  upon  such  Consti- 
tution or  laws.  Upon  the  State  Courts, 
equally  with  the  Courts  of  the  Union, 
rests  the  obhgatioa  to  guard,  enforce 
and  protect  every  right,  granted  or  se- 
cured by  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance 
thereof,  whenever  those  rights  are  in- 
volved in  any  suit,  or  proceeding,  before 
Hiem.  *  *  *  *  It  is  proper  to  say 
that  we  have  not  overlooked  the  recent 


opinioo  of  the  learned  Judge  of  the 
Circuit  Court  of  the  United  States  Hor 
the  District  of  California  [SAWYn,J.], 
in  In  re  Robb  (1884),  19  Fed.  Repr. 
26.  But  we  have  not  been  able  to  reach 
the  condusioQ  announced  by  him:'' 
[that  the  agent  of  the  State  of  Oregoa 
was  pro  hoc  vt«r,  an  officer  of  the 
United  State]  :  Id.  635,  637,  639. 

Later,  m  Ex  parte  Rayai\tS^i)^  117 
U.  S.  241,  the  principle  of  this  dedsioa 
was  said  to  be  sound,  as  having  been 
held  upon  full  oonsideratioo ;  but,  it 
was  also  said  by  the  same  learned  Jus- 
tice, ''it  is  clear  that  if  the  local  stat- 
ute, under  which  Royal  was  indicted^ 
be  repugnant  to  the  Constitution,  the 
prosecution  against  him  has  nothing^ 
upon  which  to  rest,  and  the  entire  pro- 
ceeding against  him  is  a  nullity :"  Id, 
248.  The  case  raised  the  qneation 
whether  the  Unhed  Slates  Circuit  Cooit 
had  "jurisdiction,  on  kakeas  carpMt^\» 
discharge  from  custody  one  who  is  re- 
strained of  his  liberty  in  violation  of  the 
National  Constitution,  but  who,  at  the 
time,  is  held  under  State  process  for 
trial,  on  an  indictment  charging  him 
with  an  offense  against  the  laws  <»f  the 
State:  (Id,  24$),  in  selling 
without  a  license.  The  jurisdiction 
sustained  upon  the  authority  of  Ex 
parti  Yarirottgk  (1883),  lio  U.  S. 
654;  AbUman  v.  Booth;  Ex  parte 
Siebold:  Tarbl^s  case,  and  Robb  v. 
Qmneiiy,  supra.  **  That  the  petitioner 
is  held  under  the  authority  of  a  State^ 
cannot  affect  the  question  of  the  power,, 
or  jurisdiction,  of  the  Grcuit  Court,  U> 
inquire  into  the  cause  of  the  coauait- 
ment,  and  to  discharge  him,  if  he  be 
restrained  of  his  liberty  in  violation  of 
the  Constitution.  The  grand  jurors 
who  found  the  indictment,  the  Couft 
into  which  it  was  retume4«  and  by  whose 
officer  he  was  arrested,  and  the  officer 
who  holds  him  in  custody,  are  all, 
equally  with  individual  citizens,  under 
a  duty,  from  the  discharge  of  whidi  the 
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Slate  conld  not  release  them,  to  respect 
and  obej  the  supreme  law  of  the  land, 
an)'thing  in  the  Constitution  and  laws, 
•of  Any  State,  to  the  contrary  notwith- 
standing :' "  Id,  249.  The  time  when 
the  United  States  Courts  should  act,  was 
held  also  to  he  in  their  discretion,  so 
that  forbearance  towards  the  State 
Courts  might  be  exercised,  even  if  it 
put  the  accused  to  a  writ  of  error  from 
the  highest  Court  of  the  State ;  and 
£x  parte  Bridges^  sufirot  page  647,  was 
<|uoted  with  approval.  In  the  same 
term,  this  same  principle  of  forbearance 
was  followed  in  Ex  parte  Fonda  ( 1885), 
117  U.  S.  516,  and  was  applied  in  Ex 
parte  Hanson  (1886),  28  Fed.  Repr.  1 27. 
The  principles  laid  down  in  the  pre* 
ceding  cases  were  made  the  basis  for 
the  decisions  upon  the  jurisdiction  of 
the  United  States  Courts,  in  interpreting 
the  United  States  laws :  N.  O.,  etc.,  R.  R, 
Co.  V.  Afiss.  (1880),  102  U.  S.  135 ;  C/. 
S.y.Zee  (1882),  106  Id.  I96;  Cove// 
▼.  Heyman  (1883),  III  /</.  176;  Sta- 
rim  V.  J\r.  y.  (1885),  115  /d.  248;  Ex 
parte  Hanson  (1886),  28  Fed.  Repr. 
127 ;  /n  re  Ah  Jaw  (1886),  29  Id,  181 ; 
Find/ey  v.  Satterfie/d  (1877),  3  Woods 
(U.  S.  Circ.  Ct.  Rep.)  504,  where  there 
are  some  interesting  historical  remarks 
on  the  Force  Bill  and  the  Act  of 
1842;  in  removal  cases  upon  criminal 
charges  :  Ex  parte  Turner  (1879),  ■^''• 
603;  Georgia'^.  CGrad/  {lSy6),  Id. 
496;  Statey,  Port  (1880),  3  Fed.  Repr, 
Z17;  Georgia  v.  Bo/ton  (1882),  II  Id. 
217;  in  cases  arising  from  enlbtment  of 
minors  in  the  Army  of  the  United  States : 
In  re  Farrand  {1S67),  I  Abb.  (U.  S.) 
140;  /«r^A^^i7/(i87l),8Blatchf.  156; 
in  extradition  cases :  In  re Bu// {iSyy)^ 
4  DiUon  323 ;  In  te  mUenkus  (1886), 


28  Fed.  Repr.  924  (affirmed  the  sapie 
year,  120  U.  S.  Ii);  (/.  S,  t.  Raus- 
cher  (1886),  1 19  U.  S.  407 ;  In  re  Ret- 
nit%  (1889),  39  Fed.  Repr.  204;  in  elec- 
tion cases :  Ex  parte  Turner  (1879),  3 
Woods  (U.  S.)  603 ;  Ex  parte  Geiss/er 
(l88o).4Fed.Rcpr.  188;  EUctoratCo/- 
/egeofSoutli  Caro/ina^  I  Hughes  ( 1 876), 
571 ;  in  the  execution  of  a  replevin,  is- 
sued from  the  United  States  Court :  Ex 
parte  Thompson  (1876),  I  Flippin  507. 

Note  should  here  be  made  that,  for 
want  of  space,  this  annotation  does  not 
include  any  late  cases  of  release  of  citi- 
zens and  foreigners,  held  under  the 
operation  of  void  State  laws,  or  judg- 
ments of  State  Courts :  e.g.^  In  re  Loney 
(1889),  38  Fed.  Repr.  loi,  affirming 
Ex  parte  Bridges,  if^Pra,  page  647.  (s. 
c.  sub  nom.  Brown  t.  CA  S.,  ex  re/. 
Bridges,  14  Amer.  Law  Reg.  566, 
where  a  fuller  statement  of  the  facts  is 
given,  together  with  the  opinion  of  Ers- 
KINE,  J.) 

So,  too,  the  question  of  the  executive 
power  which  directed  the  Deputy  Mar- 
shal to  accompany  Justice  Field,  is  too 
wide  to  be  appended  to  a  discussion  of 
the  chosen  point  in  the  decision  of  the 
principal  case.  And  the  same  is  true 
of  the  cognate  question  of  the  powers  of 
United  States  Marshals  and  their  depu- 
ties, in  preserving  peace. 

The  fundamental  question  in  the 
principal  case  was  what  summary  relief 
could  the  United  Stales  extend  to  its 
officer,  when  a  particular  State  not  only 
failed  of  its  duty,  but  also  sought  to 
subject  to  a  criminal  prosecution  that 
officer  who  acted  in  the  emergency  as 
an  officer,  and,  as  he  believed,  in  obe- 
dience to  his  instructions. 

John  B.  Uhul 
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A  nuorried  woumb  it  estopped  from  obuiniiig  the  ceacelttioo  of  her  deed,  reg- 
ularly executed  and  acknowledged  and  snbaequently  deliTered  by  her  huiband  to 
an  innocent  pnichaaer,  notwithstanding  the  proof  that  at  the  time  of  the  execntiott 
and  acknowledgment  of  the  deed,  there  waa  a  blank  for  the  name  of  thegrautee, 
and  that  the  wife  did  not  know  what  ptupeitj  the  deed  oooyeyed. 

Appeal  from  the  District  Court  of  Hennepin  County. 

Hart  &  Brewer  for  appellant 
Wilson  &  Lawrence  for 
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Dickinson,  J.,  July  2,  1889.  This  action  is  prosecuted 
for  the  purpose  of  securing  the  cancelation  of  a  deed  of  con- 
veyance from  the  plaintiff  and  her  husband  to  the  defendant. 
The  plaintiff  seeks  to  avoid  the  deed  upon  the  grounds,  that, 
as  she  allies,  the  deed  when  executed  by  her,  was  incomplete, 
not  containing  the  name  of  the  grantee,  nor  any  description  of  • 
the  property  conveyed ;  that  by  her  husband's  misrepresenta- 
tions, she  was  induced  to  sign  and  acknowledge  the  instru* 
ment  in  its  incomplete  form,  and  that  he  afterward,  without 
her  authority,  inserted  the  name  of  the  defendant  as  grantee, 
and  the  description  of  the  property,  and  delivered  the  deed  to 
the  defendant 

By  the  findings  of  the  Court,  the  following  bcXs  are  estab- 
lished :  The  land  had  been  purchased  by  the  plaintiffs  hus- 
band, who  paid  a  part  of  the  purchase  price.  The  conveyance 
was  made  to  the  plaintiff,  who  gave  a  mortgage  upon  the  prop- 
erty for  an  unpaid  part  of  the  purchase  price.  That  the  plain- 
tiff's  husband,  having  bargained  with  the  defendant  for  the  sale 
of  the  land  to  him,  prepared  a  deed  for  the  conveyance  of  the 
property,  complete  in  form,  except  that  it  did  not  contain  the 
name  of  any  grantee.  He  requested  the  plaintiff  to  execute 
it,  and  without  objection  she  signed  and  acknowledged  it,  the 
husband  also  joining  in  the  execution  of  it  She  delivered 
the  deed  after  her  acknowledgment  to  her  husband,  for  the 
purpose  of  completing  and  delivering  it  to  the  purchaser.  The 
husband  then  wrote  in  the  name  of  the  defendant  as  grantee, 
delivered  it  to  him  and  the  latter  received  the  deed,  paid  the 
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price  to  the  plaintifT's  husband  in  good  faith  without  notice  of 
any  defects  or  omissions  in  the  making  or  execution  of  the 
deed. 

He  assumed  as  part  of  the  consideration  the  payment  of  the 
outstanding  mortgage  on  the  property.  The  plaintifTs  allega- 
tions  as  to  the  fraudulent  procuring  of  her  execution  of  the 
deed  were  not  sustained  by  the  findings  of  the  Court. 

It  IS  conceded  on  the  part  of  the  appellant,  the  plaintiff,  that, 
in  general,  one  executing  a  deed  of  conveyance  may  give  au- 
thority to  another,  by  parol,  to  insert  in  the  deed,  after  its  ex- 
ecution, the  name  of  a  grantee,  the  grantee  not  having  been 
before  named  in  the  deed ;  but  it  is  contended  that  a  wife  can- 
not confer  such  authority  upon  her  husband.  We  deem  it 
unnecessary  to  decide  whether  this  distinction  can  be  recog- 
nized. Without  regard  to  that  question,  and  however  it  might 
be  decided,  we  are  of  the  opinion  that  by  her  conduct,  the 
plaintiff  is  precluded,  upon  the  principle  of  estoppel,  from  as- 
serting, as  against  the  defendant,  the  invalidity  of  this  deed. 

Our  statutes  have  gone  far  to  remove  the  common  law  dis- 
ability of  married  women.  The  property  held  by  them  at  the 
time  of  marriage,  continues  to  be  their  separate  property  after 
marriage.  They  may,  during  coverture,  receive,  hold,  use  and 
enjoy  property  of  all  kinds,  and  the  rents,  issues  and  profits 
thereof,  and  all  avails  of  their  contracts  and  industry,  free  from 
the  control  of  their  husbands.  They  are  capable  of  making 
contracts  by  parol,  or  under  seal.  They  are  bound  by  their 
contracts,  and  responsible  for  their  torts,  and  their  property  is 
liable  for  their  debts  and  torts,  to  the  same  extent  as  if  they 
were  unmarried.  Their  power  to  contract,  and  to  convey  real 
estate,  is,  however,  so  far  qualified,  that  they  cannot  contract 
with  their  husbands  relative  to  the  real  estate  of  either,  or  by 
power  of  attorney,  or  otherwise,  authorize  their  husbands  to 
convey  their  real  estate,  or  any  interest  therein ;  and,  in  gen- 
eral, in  all  conveyances,  by  married  women,  of  their  real  es- 
tate, their  husbands  must  join. 

Married  women  cannot  enjoy  these  enlarged  rights  of  action 
and  of  property,  and  remain  irresponsible  for  the  ordinary 
l^al  and  equitable  results  of  their  conduct.  Incident  to  this 
power  of  married  women  to  deal  with  others,  is  the  capacity 
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to  be  bound,  and  to  Lj  estopped,  by  their  conduct,  when 
the  enforcement  of  the  principle  of  estoppel  is  necessary 
for  the  protection  of  those  with  whom  they  deal ;  although 
there  are,  without  doubt,  limitations  upon  the  application 
of  this  doctrine:  Norton  v.  Nichols  (1876),  35  Mich.  148; 
Reed  v,  Morton  (1888),  24  Neb.  760;  Knight  v.  Thayer 
(1878),  125  Mass.  25 ;  Bodine  v.  Killeen  (1873),  53  N.  Y.  93; 
PowelTs  Appeal  (1881),  98  Pa.  403;  Fryer  v.  Rishell  (1877), 
84  Id.  521;  Godfrey  v.  Thornton  (1879),  46  Wis.  677;  La- 
passer  v.  Washburn  (1880),  50  Id,  200;  Baum  v.  Mullen 
(1872),  47  N.  Y.  577;  Patterson  v.  Lawrence  (1878),  90  IlL 
1 74 ;  Reis  v.  Lawrence  ( 1 883),  63  Cal.  1 29 ;  Sharpe  v.  Fay 
<i868),  L.  R.  4  Ch.  35  ;  In  re  LusKs  Trusts  (1869),  Id.  591 ; 
2  Pom.  Eq.  Jur.  814. 

This  plaintiff  had  power  to  convey  her  estate  by  deed,  in 
which  her  husband  should  join.  ^  She  executed  and  acknowl- 
edged this  deed,  knowing  that  it  was  a  deed  of  conveyance, 
and  contemplating  that  it  was  to  be  delivered,  and  have  effect 
as  such,  and  that  the  purchaser  would  pay  a  consideration 
therefor.  The  deed  was  delivered,  as  she  intended  it  should 
be,  to  a  purchaser,  who  in  good  faith,  supposing  the  convey- 
ance to  be  in  all  respects  valid  and  effectual,  has  paid  the  con- 
sideration therefor.  Even  if  her  authority  to  her  husband, 
implied  from  the  circumstances,  to  fill  in  the  name  of  the 
grantee,  was  ineffectual  to  legally  empower  him  to  do  so,  she 
ought  not  now  to  be  allowed  in  a  court  of  equity,  to  defeat  the 
title  of  the  purchaser  upon  that  ground.  A  grantor  not  under 
disability  from  coverture,  would  be  estopped  under  such  cir- 
cumstances: Pence  v.  Arbuckle  (1876),  22  Minn.  417.  It  is 
equitable  that  the  same  principle  be  applied  here  for  the  pro- 
tection of  the  defendant ;  and  to  so  apply  it,  does  not,  we  think, 
defeat  the  purposes  of  the  statute  declaring  invalid  any  power 
of  attorney  or  other  authority,  as  between  husband  and  wife^ 
to  convey  real  estate. 

It  is  immaterial  in  our  view  of  the  case,  whether  or  not,  there 
was  an  express  authorization  of  the  husband  to  fill  in  the  name 
of  the  grantee.  It  is  enough  that  the  plaintiff  intended  the 
instrument  to  have  effect  as  a  conveyance,  and  that  she  allowed 
her  husband  to  take  it,  after  she  had  executed  it,  for  the  pur- 
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pose  of  delivering  it  to  the  purchaser,  as  a  deed  of  conveyance 
executed  by  her.  That  the  plaintiff  supposed  that  her  hus- 
band was  to  deliver  this  deed  to  the  purchaser,  is  shown  by 
her  own  testimony. 

The  extent  of  the  proof,  on  the  part  of  the  plaintiff,  as  to  the 
misrepresentations  of  her  husband,  was  that  he  said  to  her, 
when  he  asked  her  to  execute  the  deed,  that  he  would  like  to 
sell  a  lot.  Without  considering  what  might  have  been  the 
effect  of  fraudulent  misrepresentations  of  the  husband,  in  a 
case  where  the  wife  was  not  chargeable  with  negligence  in  the 
transaction,  we  regard  this  evidence  as  wholly  insufficient  to 
justify  the  granting  of  relief  as  against  an  innocent  purchaser. 
With  r^ard  to  the  rights  of  purchasers,  it  was  culpable  neg- 
ligence on  the  part  of  the  plaintiff  to  execute  the  conveyance, 
unless  she  is  to  be  bound  by  it  The  language  of  her  hus- 
band did  not  justify  her  in  executing  the  deed  without  reading 
it,  or  at  least  without  more  definite  information  as  to  its  con- 
tents, unless  she  was  willing  to  allow  the  deed  to  have  effect 
whatever  the  property  conveyed  might  be.  It  is  therefore  un- 
necessary to  pass  upon  the  question  of  the  admissibility  of  the 
husband's  testimony  going  to  rebut  the  plaintiff's  testimony  in 
this  particular,  and  which,  as  it  seems,  the  Court  below  did 
not  consider. 

The  deed  was  effectual  as  a  conveyance,  although  there  was 
but  one  subscribing  witness  :  Morton  v.  Le/and  (iSSo),  27  Minn. 
36;  Johnson  v.  Sandhoff  {iZ&i),  30  Id.  197;  Conlan  v.  Grace 
(1886),  36  Id.  276. 

The  evidence  justified  the  findings  of  fact. 
Judgment  affirmed. 


With  all  due  deference'  to  this  learned 
Court,  it  is  difficult  to  understand  how 
and  in  what  way  the  doctrine  of  estop- 
pel is  applicable  to  this  case.  If  the 
wife  had  capacity  to  execute  a  deed  con- 
taining blanks,  it  is  valid,  and  if  she  had 
not  the  capa  ity,  it  is  not  valid.  The 
question  b  one  of  capacity  to  execute 
such  a  deed,  and  not  one  of  estoppel. 
If  she  had  capacity  to  execute  the  deed, 
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then  the  doctrine  of  estoppel  might 
arise,  but  no  act  of  her  own,  or  false 
representation,  can  confer  upon  her  a 
capacity  which  she  has  not  under  the 
law.  On  the  other  hand,  if  a  feme 
covert  can  execute  a  deed  with  one 
blank,  she  can  do  so  with  two  or  more 
blanks,  because  the  principle  is  the 
same,  and  tbus  blank  deeds  mi;;ht  i.e 
executed.    If  she  has  the  capacity  to 
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cseorte  lodi  a  dced«  then  her  act^  coo- 
ititnliiig  her  hufbend  her  agent,  might 
raise  the  question  of  estoppel ;  but  tt 
first  be  settled  that  she  has  this 


NoVyShe  has  or  has  not  this  capa- 
city hj  ▼iitne  of  the  enabling  statutes. 
The  Minnesota  statute  is  substantially 
those  of  the  other  Stales,  except  the 
provision  prohibiting  the  wife  fromoon- 
tracting  with  her  husband  conceroing 
her  real  estate,  or  authorizii^  him  to 
convey  any  interest  therein. 

The  proposition  is,  a  married  woman 
cannot  ezecnte  a  deed  with  blanks  in  it 
At  common  law  she  could  not  conyey 
her  own  land  by  any  direct  mode  of 
alienation.  To  circumvent  this,  fines 
and  recoveries  were  introduced,  the  es* 
seotial  part  of  which  was  the  judicial 
privy  examination.  In  equity,  the  doc- 
trine of  the/Kf  dispomtndi  of  the  sepa- 
rate estate  was,  after  a  long  struggle, 
settled  to  be,  that  the  fewu  eauert  had 
no  power  to  dispose  of  the  separate  es- 
tate but  that  oonfenred  by  the  instru- 
ment which  created  it.  By  the  fine  and 
t^wntntm%  recovery,  the  privy  examina- 
tion could  only  ht  taken  upon  a  com- 
pleted assurance ;  that  is  to  say,  a  deed 
could  not  be  executed,  if  there  were  any 
blanks  in  it  By  the  equity  doctrine  of 
fus dispomndi^hhit  could  only  dispose 
of  her  estate  in  the  specific  mode  and 
manner  pointed  out  in  the  instrument 
creating  it  Hence,  under  both  juris- 
dictions, a  feme  caverfs  deed  was  re- 
quired to  strictly  comply  with  the  mode 
and  manner  prescribed.  The  enabling 
statute  takes  the  place  of  both  of  these 
methods,  and  is  controlled  by  the  rule 
applicable  to  those  methods,  namely, 
that  a  feme  covert  has  no  capacity  to 
dispose  of  her  statutory  estate,  but  in 
the  mode  and  manner  specifically 
pointed  out  in  the  statute.  This  rule  is 
not  applicable  to  conveyances  by  per- 
sons tui  juris ;  hence  the  question, 
whether  or  not  a  person  sui  juris,  can 


cxecnie  a  deed  contammg  blabks, 
noi  be  mixed  with  the  qnestioo,  i 
or  not  a  married  woman  can  do  it 

The  identical  question  involved  m 
the  principal  case,  was  decided  by  the 
Supreme  Court  of  the  United  States  in 
Drury  v.  Foster  (1864),  2  WalL  (69  U. 
S.)  24.  In  that  case,  the  mortgage  of 
the  wtie*s  Minnesota  land,  was  drawn 
with  blanks  for  the  mortgagee's  name 
and  the  sum  to  be  borrowed.  The  wife 
executed  it  in  this  shape,  knowing  that 
the  blanks  were  to  be  filled  up  by  the 
husband.  The  deed  was  delivered  to 
the  husband,  to  enable  him  to  borrow 
the  money.  Drury  agreed  to  loaa 
^12,800^  and  thereupon  the  husband  in- 
serted Drury*s  name  as  mortgagee,  and 
the  amount  The  Court  held  that  the 
mortgage  was  void  as  to  the  wife,  be- 
cause under  the  Minnesota  statute,  and 
the  conuion  law,  she  cannot  execute  a 
deed  by  procuration ;  cannot  anthoriae 
anyone  to  fill  up  the  blanks  and  de- 
liver the  mortgage ;  there  could  be  no 
acknowledgment,  until  the  blanks  were 
filled ;  until  then,  there  was  no  deed  U> 
ht  acknowledged;  and  her  act  and  the 
act  of  the  officer  were  nullities. 

''It  is  insisted,  however,"  said  the 
Court,  "  that  Mrs.  Foster  should  be  es- 
topped from  denying  that  she  signed 
and  acknowledged  the  mortgage.  The 
answer  is  this,  that  to  permit  an  estoppel 
to  operate  against  her,  would  be  a  vir- 
tual repeal  of  the  statute  that  extends  to 
her  this  protection  (the  privy  examina- 
tion upon  a  completed  deed),  and  also 
a  denial  of  the  dbability  of  the  com- 
mon law  that  foibids  the  conveyance  of 
her  real  estate  by  procuration.  It  would 
introduce  into  the  law  an  entirely  new 
system  of  conveyances  of  the  real  prop- 
erty of  feme  coverts.  Instead  of  the 
transaction  being  a  real  one,  in  con- 
formity with  established  law,  convey- 
ances by  signing  and  acknowledging 
blank  sheets  of  paper,  would  be  the  only 
formalities  required.  THe  consequences 
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of  soch  a  system  are  apparent  and 
need  not  be  stated.*'  And  that,  whilst 
the  weight  of  cases  held  that  parol  au- 
thority was  sufficient  to  authorize  the 
alteration  or  addition  to  sealed  instru- 
ments, executed  by  persons  sui  juris, 
yet  this  could  not  be  done  by  a  married 
woman,  because  it  would  be  a  virtual 
repeal  of  the  statute,  which  requires  a 
privy  examination  upon  a  completed 
deed,  and  the  Minnesota  statute,  which 
prohibits  such  authorization  to  a  hus- 
band, and  also  a  denial  of  the  common 
law,  which  forbids  the  conveyance  of  a 
married  woman  by  procuration. 

Upon  the  same  question,  and  a  simi- 
lar state  of  facts,  Judge  Dillon,  in 
Simmes  v.  Hervry  (1865),  19  Iowa  273, 
held  that  the  mortgage  was  void,  be* 
cause  executed  without  the  name  of  the 
grantee,  and  description  of  the  property ; 
stating,  after  a  careful  review  of  the 
cases,  that  it  was  safer  to  deny  the  power 
by  parol,  to  fill  the  blanks  after  the  ex- 
ecution of  the  mortgage,  unless  re-de- 
livcred,  confirmed,  ratified,  or  adopted ; 
and  distinguished  that  case  from  Mc- 
Henry  v. /Jay  (1863),  13  Iowa  445; 
and  Baldwin  v.  Sncnvdin  (1S60),  ii 
Ohio  St.  203. 

In  Burn%  and  Wift^.  Lynde  (1863), 
6  Allen  (Mass.)  305,  the  Court  held 
that  a  printed  deed,  signed  and  sealed 
in  blank  by  a  married  woman,  the 
blanks  filled  up  in  her  absence,  but  by 
her  paiol  authority,  717.7 j  void^  unless 
afterwards  re-delivered,  pr  adopted, 
when  in  a  completed  state ;  because  any 
other  rule  would  be.  dangerous  and  sub- 
versive of  public  policy,  substituting 
parol  evidence  for  the  sanctity  of  a  deed. 
The  principle  involved  is  well  enforced 
in  this  opinion. 

These  are  the  leading  cases,  decided 
by  well-known  jurists,  after  careful  con- 
sideration and  exhaustive  research ; 
they  are  founded  upon  the  fact  that  a 
married  woman's  capacity  to  convey 
comes  from  the  statute.    The  mode  and 


manner  prescrii^ed  by  the  statute  must 
be  strictly  followed. 

The  rule  at  common  law,  in  equity, 
and  under  the  statute,  is  the  same,  which 
is,  that  she  has  no  power  to  dispose  but 
that  conferred  in  the  instrument  creating 
it,  and  if  this  instrument,  or  the  power 
creating  the  estate,  provided  that  the 
disposition,  or  alienation,  must  be  by 
deed  duly  executed  and  delivered  after 
privy    examination,    that    requirement 
must  be  complied  with.    Under  the  fine 
and  recovery,  it  was  required  that  the 
deed     be    complete,    containing    the 
grantor,  the    grantee,  and  the    thing 
granted,  duly  executed  and  delivered 
u}x>n  privy  examination.     In  equity,  the 
power  of  appointment,  and  the  power 
of  disposition,  were    restricted  to  the 
mode  and  manner  specifically  pointed 
out  in  the  instrument.     The  same  rule 
applies  to  the  statute.     Hence,  drawing 
from  the  principles   which   controlled 
the  fine  and  recoverv,  and  the  doctrine 
oi  jtts  dispcneudiy  the  rule  under  the 
statute  is  that  a  married  woman  has  no 
capacity  but  that  which  is  conferred  by 
the  statute,  and  that  power— y'//j  dis/^n- 
//i<//— must  be  strictly  followed.     The 
manner  and  form  must  be  strictly  pur- 
sued.     If   formalities  are    prescribed, 
these  must  be  followed.     1  f  signing  and 
sealing  were  required,  that  must  be  ]>er* 
formed.     If  the  jus  disponeudi  is  re- 
quired  by  instrument  in   writing,  duly 
acknowledged,  liia!  must  be  strictly  foU 
lowed.     If  a  {  rivy  examination  was  re- 
quirtd  it  meant  such  examination  of  a 
completed  instrument,  and   in   no   in- 
stance  was  the  jus  dispon,  ndi  alldwed 
to  be  exercised  by  blank  deed  or  by 
procuration.      The  principle  that    the 
statute  is  the   instrument  creating  the 
separate  estate,  and  regulate,  s  the  man- 
ner and  form  of  Xhtjus  disponendi  and 
must  therefore  be  stric:ly  pursued,  is  the 
reason  for  that  class  of  cases  which  hold 
that  if  the  conveyance  c  f  a  feme  covert 
is  not  executed  according  to  the  man« 
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Mr  and  Conn  pictcribed  bj  the  bu.ut. 
it  is  void :  Mmrismi  v.  Wils9n  (1859), 
13  Od.  498;  EiiMit  V.  Piersol  (1828), 
1  Pet  (86  U.S.)  328;  Hfphnm  v. Dm- 
Ms  (1838),  la  Id.  (37  U.  S.)  345; 
fVtsiY,  fVnt  (1823),  10  S.  &  R.  (Fk.) 
44S ;  y«Mf  ▼.  /tf4r  (1847),  9  »•  * 
M.  (Miw.)  152;  Jtnkim  v.  McConUo 
(1855),  26  Ala.  213;  Paimer  ▼.  Cr^jx 
(1843),  I  S.  &  M.  (Miss.)  48;  iU'tf^- 
k^  ▼.  Ztffv  (1864),  25  Cal.  374 ;  Dimi- 
Mtiy.  IVaUie  (1866),  30  Id.  142;  Bod- 
ies ▼.  Fergmsom  (1866),  30  Id.  517; 
Melmtatk  ▼.  Smilk  (1847),  2  La.  An. 
758;  Bislamd  v.  FrwoUy  (1859),  14 
Id.  169;  LimeU  ▼.  Daniels  (1854),  2 
Gray  (Mass.)  161 ;  Keen  ▼.  Harttmtm 
(1865)  48  Pa.  497;  ^/Mu  ▼.  Cs/r 
(1865),  loAneii(Mass.)5i2;  GlidiUn 
▼.  Sirmpier  (1866),  52  Pa.  400;  T^itf 
T.  ^.  ^.  (1869),  19  Ohio  St  514;  Ztf- 
ikrtf  ▼.  /iul^  (1863),  51  Me.  367. 

The  cases  dted  bjr  the  Minnffota 
Court  do  not  apply  to  tlie  qnestioo  in- 
volved in  the  case  before  it*  except  that 
of  Jitfd  V.  Mariomt  i^fra^  which  does 
not  ifjpear  to  have  been  well  consid- 
ered. HarUm  v.  Nichols  (1876),  35 
Mich.  148,  was  a  case  of  inregular  ac- 
knowledgment, and  not  of  capacity  to 
make  the  acknowledgment;  and  the 
cases  cited  by  the  Michigan  Court  to 
sopport  its  position  (Sharpt  v.  Foy 
(1868),  L.  R.  4  Ch.  35,  and  In  re 
Lmk's  Trust  (1869),  Id.  591),  were 
cases  of  the  wife's  equity  to  a  settle- 
ment under  the  English  doctrine ;  the 
former  holding  her  right  to  the  equity 
was  barred  by  her  recital  in  her  duly 
executed  deed;  and  the  latter  that 
her  regular  and  lawful  assignment  of 
her  reversionary  imerest  in  a  trust  (und, 
barred  her  equity  to  a  settlement.  The 
case  of  Knight  v.  Thayer  (1878),  X25 
Mass.  2$,  held  that  the  wife's  covenant 
of  warranty,  in  her  lawfully  executed 
deed,  was  binding,  and  not  that  she  bad 
capacity  to  make  the  deed.  In  PowelTs 
J^al  (1881),  98  Pa.  403,  the  wife's 


release  of  her  legacy  was  held  good 
because  she  had  capacity  to  dispose  of 
this  chose  in  action.    In  Bodisww,  KU- 
Uen  (1873),  S3  N.  Y.  93,  the  wife 
was  held  bonnd  by  her  contract  entered 
into  through  her  agent    She  was  law- 
fully conducting  the  giocqy  bnsancas, 
and  her  husband  was  her  lawlnl  agent 
in  creating  the  obligation  sued  00.  This 
was  a  case  of  agency,  not  a  case  of 
cifMcity  to  execute  a  blank  deed,  and 
the  general  proposition  made  by  this 
Court  in  this  case,  so  often  misapplied, 
that  to  the  extent  a  married  woman  is 
empowered  to   contract,   she  may  be 
bound  in  the  same  manner  as  if 
married,  is  correct  as  applied  to  the 
in  hand  and  as  a  general  proposition, 
but  here,  as  in  other  cases,  Uie  capacity 
to  make  the  contract  must  be  6nt  sct- 
Ued.     In  Fryer  v.  Rishell  (1877),  84 
Pa.  521,  the  wife's  applicatmn  to  res- 
cind her  assignment  of  a  cooftract  to 
purchase  realty,  was  refused,  unless  the 
consideration   received   was   restored. 
Godfrey  v.  Thornton  (1879),  46  Wis. 
677,  held  that   the  wife's  mortgage, 
without  attestation,  or  acknowledgment, 
was  valid,  because  the  statute  conferred 
the  power,  and  she  complied  with  the 
statutory /Mf  dispomndi.    This  was  the 
ruling  in  the  cited  case  of  Lavassar  v. 
tVashbume  (1880),  50  Wis.  aoa    In 
Bourn  V.  Mullen  (1872),  47  N.  Y.  577, 
the  wife  was  held  responsible  for  the 
fraudulent  representations  of  her  hus- 
band, who  was  her  agent  in  the  trans- 
action.    Patterson  v.  Lawrence {xZlV^^ 
90  111.  174,  asserted  the  principle  in 
Fryer    v.    Ri^hell^    supra^    and    fol- 
lowed the  Illinois  doctrine,  that  estop- 
pel comes  from  tort,  not  contract,  as  an- 
nounced ia  Oglesby  Coal  Co,  v.  Paseo 
(1875),  79  lU.  164;  SehwarU^,  Saun- 
ders (1867),  46  Id.   18;  Anderson  v. 
Armstead  (i873),69  Id.  452,  and  does 
not  touch  the  question  whether  she  can 
execute  a  deed  in  blank.     In  Peis  v. 
Lawrenee{iSS^),6j  Cal.  1 29, the  wife's 
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deed  was  held  ▼•lid,  although  her  di- 
vorce was  void,  because  all  her  prop- 
cftj  rights  and  the  rights  of  others,  ac- 
quired under  the  impression  that  the 
deed  was  good,  were  protected  on  the 
ground  of  public  policy. 

The  Nebraska  case  of  Rnd  ▼.  Mor- 
ton (1888),  24  Neb.  760,  sustains  the 
position  that  a  feme  €evert  can  execute 
a  blank  deed.  It  is  true  that  other  ele- 
ments also  existed,  namely,  that  it  was 
in  the  hands  of  an  innocent  purchaser, 
and  that  the  wife  knew,  when  execut- 
ing it  in  blank,  that  her  husband  would 
611  the  blanks,  obtain  the  money,  and 
deliver  the  deed.  The  infirmity  of  this 
case  lies  in  the  fact  that  it  is  against  the 
leading  cases  and  principles ;  and  the 
cases  which  it  cites  do  not  support  its 
position,  because  they  are  cases  of  per- 
sons mm /Mrir.  Besides,  the  Nebraska 
statute  does  not  inhibit,  as  does  the 
Minnesota  statute,  deeds  made  by  pro- 
curation. 

It  remains,  therefore,  to  be  shown 
thai  the  true  principle  involved  in  the 
question  (whether  or  not  a  married  wo- 
man can  execute  a  deed  with  blanks  in 
it)  is  that  declared  in  Drury  v.  Foster 
(1864),  2  Wall.  (69  U.  S.)  24;  Bums 
V.  Lynde  (1863),  6  Allen  (Mass.)  305. 

This  was  applied  to  the  deed  of  a 
feme  covert^  in  Hibblewhite  v.  Alc» 
Afomt/ (1S40),  6  M.  &  W.  200,  after 
an  exhaustive  discussion  of  the  cases, 
and  expressly  overruled  the  case  of  Tex- 
ira  V.  £vaHS  (cited  in  Master  v.  Miller 
(1791),  I  Anst.,  at  p.  228).  The  line 
of  cases  which  follow  the  doctrine  that 
a  married  woman  is  estopped  from  seek- 
ing the  invalidity  of  her  deed  executed 
in  blank,  begin  at  that  case,  as  authority 
for  this  doctrine  of  estoppel.  In  that 
case.  Lord  Mansfield  decided  that  a 
personal  bond,  executed  in  blank  by  a 
person  suijuris^  could  be  subsequently 
filled  by  parol  authority;  not  that  a 
married  woman  or  a  person  under  dis- 
ability, could  do  this. 


Texira  ▼.  £vans,  smpra^  has  been 
followed  in  Wooley  v.  Comstamt  (1809), 
4  Johns.  (N.  Y.)  54;  £x  parte  Ker- 
u'i'tt  (1828),  8  Cow.  (N.  Y.)  118; 
Bank  of  Buffalo  v.  KQrtrigkt\\%yf)^ 
22  Wend.  (N.  Y.)  348;  Ckauney  v. 
AntoU  {^\fJbz\  24  N.  Y.  330;  Wiley 
v.  Moor  (1828),  17  S.  &  R.  (Pa.)  438; 
Boardman  v.  Gare  (1829),  I  Stew. 
(Ala.)  517;  Biekmond  Mfg.  Co.  v. 
Davis  (1845),  7  Blackf.  (Ind.)  412; 
and  disapproved  and  rejected  in  Boyd 
▼.  Boyd  (1819),  2  N.  &  McC.  (S.  C.) 
125;  Gilbert  v.  Anthony  (1821),  I 
Yerg.  (Tenn.)  69;  Byers  v.  McClanakan 
(1834),  6  G.  &  J.  (Md.)  250;  Ayers  v. 
Harness  (1824),  I  Ohio  368;  U,  S.  v. 
A'elson  (1822),  2  Brock.  (U.  S.  C.  Ct, 
Dist.  Va.)  64;  People  v.  Organ  (1861), 
27  111.  27 ;  Davenport  y.  Sleight  (1837), 
2  Dev.  &  Bat.  (N.  C.)  381 ;  A7//^  v. 
Brooks  (1848),  9  Ired.  (N.  C.)  218; 
Cross  V.  State  Bank  (1 845),  5  Ark.  525; 
McMurty  v.  Frank  (1 826),  4  T.  B. 
Mon.  (Ky.)  39;  Arrington  v.  Burton 
(1851),  19  Ala.  114. 

"No person,"  said  Ruffin,  Ch.  J., 
in  Davenport  v.  Sleight  (1837),  2  Dev. 
&  Bat  381,  **  will  argue  in  favor  of  a 
deed  of  convey  ince  in  which  the  name 
of  the  bargainee,  or  the  description  of 
the  land,  was  inserted  after  the  execu- 
tion by  the  vendor,  in  his  absence,  al- 
though done  without  corruption,  or  by 
some  person  whom  he  requested  to  do 
it.  It  would  subvert  the  whole  policy 
of  the  law,  which  forbids  titles  from 
passing  by  parol,  and  requires  the  more 
permanent  evidence  of  writing  and 
sealing.'* 

"  A  transfer  to  a  person  not  named," 
said  Denio,  J.,  in  Chaumy  v.  Arnold 
(1862),  24  N.  Y.  330,  "  or  in  any  way 
described,  or  designated,  is  *  *  a  mere 
nullity.  To  hold  otherwise  would  let 
in  the  mischief  intended  to  be  guarded 
i^;ainst  in  requiring  a  writing  under  seal 
to  work  a  disposition  of  property.  But 
although  there  is  some  diversity  in  the 
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casts,  I  am  of  opinion  that  none  of 
modern  date  oonntenance  the  method 
of  creating  a  title  to,  or  a  lien  npon 
land,"  hy  the  insertion  of  the  name  of 
the  mortgagee  after  delivery.  **  Cases 
arising  npon  hills  and  notes  are  plainly 
distingubhable :"  these  and  bonds  for 
money,  official  bonds,  and  stock  certi- 
ficates if  issued  in  blank,  may  be  filled 
up.  "  But  no  one,"  he  adds,  **  would 
be  bold  enough  to  contend  that  a  paper, 
intended  to  operate  as  a  mortgage,  could 
be  put  in  circulation  in  such  a  shape, 
and  by  filling  up,  could  be  made  obli- 
gatory on  any  one.  This  doctrine  is 
limited  strictly  to  commercial  paper,  and 
is  based  solely  on  its  negotiable  qual- 
ity." To  same  effect  is  Ingram  v.  Lit- 
tle (1853),  14  Ga.  173;  and  2  Washb. 

R.  P.  554. 

Upon  these  principles  and  this  rea- 
aomng  announced,  all  the  decisions  can 
be  harmonized.  In  New  York,  the 
case  of  WoolUyy,  Comtani  {i^qk^^  4 
Johns.  54,  seems  to  be  against  this  po- 
sition, but  in  Bodine  ▼.  KiUeen  (1873), 
53  N.  Y.  93,  it  is  supported.  In  the 
language  of  the  Court,  "  the  law  will 
not  permit  one  legally  incapacitated  to 
do  that  indirectly  which  she  cannot  do 
directly.  Thit  is  especially  the  case 
with  infants  and  married  women  *  *  * ; 
the  law  imposing  the  disqualification 
from  motives  of  public  policy,  and  for 
the  safely  of  those  regarded  as  weak 
and  needing  protection :"  citing  and 
approving  Kee^i  y.  Coleman  (1861),  39 
Pa.  299;  Lowell  v.  Daniels  (1854),  2 
Gray  (Mass.)  161 ;  and  Goulding  ▼. 
Davidson  (1863),  26  N.  V.  604.  In 
Massachusetts,  besides  the  leading  case 
of  Bums  V.  Lynde  (1 863),  6  Allen  305 ; 
Plummer  v.  Lord  (1S62),  5  Id.  460^ 
and  LoTMtllv,  Daniels  (1854),  2  Gray 
161,  support  the  doctrine,  and  in  the 
latter  case,  the  separate  deed  of  the 
wife  was  declared  invalid,  because  the 
statute  required  a  joint  deed.  It  is 
there  stated  that  a/  m^  covert  cannot 


do  by  estoppel,  what  she  cannot  do  by 
deed,  and  thai  she  is  incapable  of  mak- 
ing a  conveyance  by  estoppel  in  ^aii^ 
and  that  no  case  can  be  found  where  a 
party  was  barred  by  estoppel  in  pais, 
who  was  incapable  of  conveying  by 
deed. 

The  doctrine  is  followed  in  Pennsyl- 
vania :  Glidden  v.  Strupler  (1866),  $3 
Pa.  400;  Keen  v.  Hartman  and  wife 
(1865),  48  Id.  497;  Keen  v.  CoU- 
man  (1861),  39  Id.  299.  In  this  State 
the  doctrine  that  the  wife  has  no  capa- 
city but  that  conferred  by  the  law,  is 
strictly  followed.  The  case  which 
seems  to  differ,  or  contravene  this  prin- 
ciple: Wiley  V.  Moor  (1828),  17  S.  & 
R.  438,  rests  on  the  doctrine  of  estop- 
pel, as  applied  to  obligations  discon- 
nected with  real  estate,  and  where  the 
wife's  capacity  to  enter  into  the  contract 
was  not  questioned. 

In  Glidden  t.  Strupter,  ntpra^  her 
separate  agreement  to  sell  her  land  was 
held  void,  although  she  had  received 
part  of  the  purchase  *  money  and  the 
purchaser  made  improvements  thereon 
with  her  knowledge  and  encourage- 
ment, because  she  had  no  capacity  to 
contract  for  the  sale  of  her  real  estate 
or  to  convey  it,  except  by  the  precise 
mode  named  in  the  statute,  namely,  by 
joint  deed,  duly  executed,  and  upon 
privy  examination ;  and  hence,  as  she 
did  not  have  capacity  to  make  the  agree- 
ment, she  could  not  ratify  or  confirm  it, 
and  therefore  there  could  be  no  estop- 
pel, even  though  she  received  the  con- 
sideration, and  improvements  had  been 
erected  by  an  innocent  party.  This 
case  reviews  all  the  prior  deciskioiis. 

Though  these  cases  do  not  directly 
assert  the  proposition  that  the  deed  of  a 
f^me  covert,  executed  with  blanks  in  it, 
is  void,  because  she  has  no  capacity  to 
execute  such  a  deed;  yet, they  estab- 
lished the  rule  that  she  has  no  capacity 
but  that  expressly  given  in  the  statute. 
She  was  disabled  at  common  law  and 
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mdcr  the  equity  doctrine,  from  execut- 
ing such  a  deed,  «id  the  privy  examin- 
ution  could  only  be  had  upon  a  com- 
pleted deed.  She  retains  this  incapacity 
vnleis  the  statute  expressly  removes  it, 
and  provides  in  so  many  words  that  she 
can  convey  by  such  a  deed ;  hence  the 
Tule  that  she  has  no  capacity  but  that 
which  tbe  statute  confers.  If  it  does 
not  empower  the  execution  of  a  deed  in 
blank,  she  cannot  do  it,  l^ecause  she 
<ottld  not  do  it  at  common  law.  The 
jsame  doctrine  was  held  in  A'tett  v.  //art' 
mam  (1865),  48  Ta.  497,  and  Attn  v. 
Caleman  (t86i),  39  Id.  299,  holding 
that,  as  she  had  no  capacity  to  execute 
the  mortgage  or  bond,  she  was  not 
liable  for  the  false  representations  of  her 
capacity  (that  she  was  unmarried),  which 
induced  third  parties  to  contract  with 
her,  because  the  statute  did  not  empower 
her  to  make  such  a  contract  in  such 


The  Alabama  cases  are  governed  by 
the  same  principle :  .  Martin  v.  Martin 
(1853),  22  Ala.  86;  Jenkins  v.  McConito 
'(1855),  26  Id.  213. 

In  Morrison  v.  Wilson  (1859),  13 
Cal.  498,  the  mortgage  of  the  married 
woman's  lands,  executed  by  her  trustee 
holding  the  legal  title,  on  the  faith  of 
her  representations  that  the  trustee  was 
the  sole  owner,  was  declared  invalid, 
because  she  can  convey  her  land,  and 
be  divested  of  title,  only  according  to 
the  forms  prescribed  in  the  statute,  and 
that  estoppel  in  pais  iias  no  application 
to  the  estates  of  a  married  woman. 

This  was  followed  in  Maclayy.  Love 
(1864),  25  Cal.  374  J  Dmt%ely,  Waldie 
(1866),  30  Id.  142 ;  Bodley  v.  Ferguson 
(1866),  30  Id.  517. 

[In  Chase  v.  Palmer  (1862),  29  111. 
306,  Breese,  J.,  said :  "  This  deed  is 
wanting  in  one  essential;  namely,  a 
grantee,  and  is  therefore  void.  It  might 
be  very  convenient,  and  probably  pro- 
ductive of  no  injury  to  any  interest  of 
jodety,  that  a  party,  wishing  to  sell  a 


tract  of  land,  should  be  permitted  to 
execute  and  deliver  the  deed  to  an 
agent,  with  a  blank  for  the  name  of  the 
grantee,  to  lie  filled  up  when  a  pur- 
chaser should  be  found,  but  the  law 
does  not  permit  it." 

The  Illinois  cases  were  reviewed  in 
Oglesby  Coal  Co.  v.  Paseo  (187$),  79 
111.  170,  holding  that  the  wife's  verbal 
agreement  to  release  her  interest  in 
realty,  was  not  an  estoppel,  although 
she  received  the  consideration,  because 
her  tide  could  only  be  divested  by  deed 
duly  acknowledged,  as  provided  by  the 
statute. 

[Again,  in  Simms  v.  Hervey  (1865), 
19  Iowa  288,  Dillon,  J.,  said :  *<A  deed 
signed  in  blank  is  not,  in  the  sense  of 
tbe  law,  executed,  lliere  must  still  be 
under  our  statute,  as  at  common  law,  a 
grantor,  a  grantee,  and  a  thing  to  be 
granted,  and  these  must  be  described  in 
the  writing."  But,  in  Devin  v.  I/imer 
(1870),  29  Iowa  299,  '*tbe  plaintiff  and 
his  wife  executed  the  deed  for  the  de- 
fendant, and  only  left  the  name  blank 
because  they  did  not  know  it  in  full ; 
he  was  the  s|)ecific  grantee  intended; 
he  had  express  and  full  authority  to 
insert  his  own  name,  and  it  was  the  in- 
tention he  sliould  do  so,  and  it  was 
delivered  for  that  object  and  purpose; 
his  name  was  inserted  pursuant  to  that 
intention ;  the  grantors  ratified  tbe  same 
and  claim  the  benefit  of  tbe  delivery 
and  of  the  perfected  deed.  *  »  *  *  ♦ 
We  have  no  hesitation  in  holding  the 
deed  valid  and  complete,  nor  would  we 
if  the  plaintilf  were  seeking  to  avoid 
it :"  Cole,  C.  J. 

[In  Qitinn  v.  Brown  (1887),  71  Iowa 
376,  the  wife  joined  herbuaband  in  ex- 
ecuting and  acknowledging  a  deed  with 
the  consideration  and  name  of  the 
grantee  blank,  and  left  such  deed  with 
her  husband,  who  sold  the  land  to  an 
innocent  purchaser  for  value,  inserting 
the  name  and  the  consideration,  and 
delivering  tbe  deed  to  him:  she  was 
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not  pcfmitted  to  assttl  the  titk,  Skev- 
E&s,  J.,  Mjing — ^  The  piTOlal  qncftion 
is,  did  the  ezecnte  the  deed  in  blank, 
and  leave  it  with  her  hnsband  ?  *  *  * 
She  may  not  possibly  have  known  the 
character  of  the  instnunent,  *  *  *  and 
as  Brown  had  no  knowled^  that  it  had 
been  fraudulently  procured,  and  as  we 
find  he  is  a  purchaser  for  Talue,  he 
should  be  protected." 

The  doctrine  in  I  Louisiana  is  the  same 
as  in  California :  Bistand  v.  Provost 
(1859),  14  La.  An.  169. 

In  Lathrop  v.  Foster  (1863),  51  Me. 
367,  a  married  woman  was  not  estopped 
bj  her  deed,  intended  as  a  release  of 
dower,  because  it  contained  no  words 
of  release,  as  the  statute  prescribed ;  and 
see  Rangefy  v.  Spring  (1842),  21  Me. 
I  JO,  where  it  was  held  that  a  married 
woman  cannot  be  boimd  by  her  verbal 
assent  or  actual  knowledge  of  a  cohvey- 
ance  of  her  lands  by  her  husband ;  and 
that  her  knowledge  of,  or  assent  to,  such 
conveyance,  is  not  necessary  in  order  to 
render  the  deed  operative  against  the 
husband. 

The  Maine  Couit  recognized  the 
distinction  between  parol  authority  to 
fill  a  bond,  and  a  deed :  InkabUants  0/ 

Samtk  Berwick  yr,l£wUreu(l^S)9lZ 
Me.  89.  The  case  of  Van  Eiia  v. 
Evenson  (187 1),  28  Wis.  33,  does  not 
impinge  upon  this  doctrine,  because  that 
was  a  mortgage  by  a  person  sui  juris ^ 
and  it  was  held  good,  on  the  ground 
that  the  paper  should  have  the  eficct 
that  the  parties,  at  the  time  of  its  execu- 
tioo,  intended  it  should  have. 

{Cooper  ▼.  Page  (1872),  62  Me.  192 ; 


here  was  no  authority  and  no  ratifica* 
tion  of  the  act  done,  and  the  Cooit  dis- 
tinguished South  Berwick  v.  NmsUras 
on  (his  ground. 

The  Mittissippi  GmuI  announced  the 
same  doarine  in  Palmer  ▼.  Cross  (1843), 
I  Sm.  Ik  M.  48  (Miss.), holding  thai  the 
statute  provided  the  only  mode  by  which 
a  married  woman  could  be  divested  of 
her  title;  namely,  by  deed  duly  ac- 
knowledged. 

The  principle  contended  for  was  ap- 
plied in  Ohio  (  ToJii  v.  R,  R.  (1869),  19^ 
Ohio  St  514),  holding  that  a  married 
woman*s  writing,  intended  as  a  dedica- 
tion, duly  executed,  acknowledged,  and 
recorded,  did  not  estop  her  from  claim- 
ing the  land,  although  the  defendants 
acquired  valuable  rights  under  the  be- 
lief that  the  dedication  was  valid ;  oa 
the  ground  that  she  could  only  dispose 
of,  or  encumber  land,  in  the  manner 
specifically  prescribed  by  the  statute^ 
and  what  she  could  not  deprive  herself 
of  by  direct  and  express  contract,  she 
could  not  loose  by  way  of  estoppel; 
citing  A/i//er  v.  //ine  (1862),  13  Ohio- 
St.  565 ;  and  Puree// y,  Goskem  (1848), 
17  Id.  165. 

[But  hi  Gaihratk  v.  Ln9uford(l9XS^ 
87  Tenn.  89 ;  s.  c  28  Amekicam  Law 
Register  126,  it  was  held  that  a  mar- 
ried woman  may,  by  acts  in  pais^  done 
without  any  imentional  firaud,  estop 
herself  to  assert  title  to  her  realty 
against  persons  misled  to  their  prejudice 
by  such  acts,  and  this  notwithstanding 
the  statutory  requirements. 

JMO.  F.  KiLLY. 

St.  Pwil,  MiBB. 
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Accident  Insurance. 

•«  Accidental,**  as  used  in  a  policy,  is  properly  defined  as  *'  hap- 
pening by  chance  ;  unexpectedly  taking  place  ;  not  according  to  the 
usual  course  of  things,  or  not  as  expected."  United  States  Mut. 
Accident  Asso.  v.  Barry,  S.  Ct.  U.  S.,  May  13,  1889. 

Jumping /ram  platform,  four  or  five  feet  above  the  ground,  where- 
by injuries  are  sustained  which  subsequently  result  in  death,  is 
sufficient  to  warrant  a  recovery  under  an  accident  policy  ;  especi- 
ally is  this  the  case  where  the  evidence  shows  that  two  companions 
of  the  insured  had  made  the  same  leap  immediately  before  him,  and 
in  his  presence,  and  had  alighted  safely.     Id. 

Admiralty. 

Limited  Liabilify  Act  of  185 1  (Rev.  Stat.  U.  S.,  Sees.  4283-5), 
which  provides  that  the  liability  of  a  ship-owner  "  for  any  loss, 
damage  or  injury  by  collision,  or  for  any  act,  matter  or  thing,  loss, 
damage  or  forfeiture,  done,  occasioned  or  incurred,  without  the 
privity  or  knowledge  * '  of  the  owner,  shall  in  no  case  exceed  the 
value  of  the  interest  of  the  owner,  applied  to  damages  for  loss  of 
life,  and  where  the  owner  has  taken  appropriate  proceedings  to  ob- 
tain the  benefit  of  that  Act,  the  person  injured  is  barred  of  the  right 
to  maintain  a  separate  action  for  such  injuries  ;  it  makes  no  diflfer- 
ence  that  the  injury,  although  within  the  jurisdiction  of  the  admi- 
ralty courts,  happened  w^ithin  the  technical  limits  of  a  county  of  a 
State,  under  whose  laws  the  liability  was  sought  to  be  enforced. 
Buttery,  Boston  <Sf  5.  S,  S,  Co,,  S.  Ct.  U.  S.,  April  22,  1889. 

Aliens. 

Exclusion  of  aliens  from  the  United  States  may  be  made  by  Con- 
g^ress,  even  in  times  of  peace,  for  any  reason  that  may  be  deemed 
sufficient.  Chae  Chan  Ping  v.  United  States,  S.  Ct.  U.  S.,  May  13, 
1889. 

Attornev-at-Law. 

Employment  at  fixed  salary  of  an  attorney  for  a  corporation,  which 
salary,  as  well  as  the  term  of  his  employment,  may  be  changed  at 
the  option  of  the  latter,  does  not  render  illegal  or  improper  a  contract 
made  by  such  attorney  with  the  corporation  for  a  special  fee  in  a 
special  case,  no  misrepresentation  being  made.  Bartlett  v.  Odd 
Fellow!^  Sav.  Bank,  S.  Ct.  Cal.,  May  23,  1889. 

Banks  and  Banking. 

Certificate  of  deposit  in  a  Leadville  bank  was  deposited  for  collec- 
tion with  a  bank  at  Denver ;  the  latter  bank  mailed  the  certificate 
to  the  bank,  by  which  it  was  certified,  stating  that  the  inclosure 
was  for  "collection  and  credit;*'  not  getting  a  response  in  due 
course  of  mail,  the  Denver  bank  sent  a  telegram  of  inquiry  and  re- 
ceived reply  :  *'  No  such  remittance  received  ;"  thereupon  the  Den- 
ver bank  wrote  to  its  depositor,,  directing  him  to  get  a  duplicate  cer- 
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tificate,  but,  before  the  letter  was  received,  the  Leadville  bonk  had 
faiU^  ;  the  Denver  bank  was  liable  for  the  amcmnt  of  the  deposit. 
GermamNat.  Bank  of  Denver  y.  Bums,  S.  Ct.  Colo.,  May  3,  1889. 

Bills  and  Notes. 

AUeraiioH  of  promissory  note,  without  the  knowledge  of  the 
maker,  by  adding  after  the  name  of  the  bank,  where  it  is  payable, 
the  words  **  of  <ML'd,"  the  note  being  dated  at  Oakland  and  being 
made  '*  payable  at  the  First  National  Bank  of  this  city,'*  by  filling 
in  the  rate  of  interest,  which  was  left  blank  by  the  maker,  and  by 
writing  the  words  "  Receipt  No.  124  * '  at  the  end  of  the  note,  does 
not  affect  the  validity  of  the  note  so  altered.  First  Nat.  Bank  of 
Oakland  V,  Wolff,  S.  Ct.  Cal.»  April  27,  1889. 

Contracts. 

Covenant  by  assignor  of  the  exclusive  right  to  manu&cture  and 
sell  a  secret  medicinal  compound  in  certain  States  and  TerritorieSt 
that  he  will  not  manufacture  or  sell  such  compound  in  the  territory 
named,  coupled  with  an  agreement  by  the  assignees  not  to  manu- 
facture or  sell  it  in  any  other  territory,  is  not  contrary  to  public 
policy,  as  being  in  restraint  of  trade.  Fowle  v.  Parke,  8.  Ct.  U.  S.» 
May  13,  1889. 

Copyright. 

Omission  of  year  and  name  of  the  person  taking  out  a  copyright, 
or  of  the  name  only,  in  the  statutory  notice,  will  bar  an  action  for 
infringement,  even  though  the  infringer  took  out  the  copyright 
himself  and  afterwards  sold  it  to  the  complainant.  Tkampson  v. 
Hubbard,  S.  Ct.  U.  S.,  May  13,  1889. 

Corporations. 

Agreement  by  incorporators  of  a  proposed  corporation  to  take  the 
shares  of  one  of  the  subscribers  within  a  fixed  time,  if  he  should 
so  desire,  and  refund  his  money,  is  valid  in  the  absence  of  any 
fraudulent  intent,  although  none  of  the  subscriptions  were  to  be 
paid  in  until  all  the  stock  should  be  reliably  subscribed,  and  the 
subsequent  subscribers  were  not  parties  to  such  agreement  and  had 
no  knowledge  that  it  had  been  made.  Morgan  v.  Strutkers,  S.  Ct. 
U.S.,  May  13,  1889. 

Damages. 

Prospectiit  damages  may  be  recovered  in  an  action  against  a  mu- 
nicipal corporation  for  personal  injuries  sustained  by  falling  into  an 
excavation  dug  under  the  municipal  authority.     Townsendv,  City  of 
Paola,  S.  Ct.  Kan.,  May  10,  1889. 

Rupture^  sustained  by  a  man  fi  fly-eight  years  of  age  and  engaged 
in  the  piano  trade,  which  required  lifting,  who  had  earned  $300 
per  month  prior  to  the  accident,  but  had  been  unable  to  work  at 
his  business  since,  will  warrant  a  verdict  of  $7,000  against  the 
corporation,  whose  negligence  caused  the  injury.  Weidekind  v. 
Southern  Pac,  Co.,  S.  Ct.  Nev.,  May  23,  1889. 
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Dower. 

^/ai^  of  widow's  dower  in  lands  aliened  by  her  husband  in  his 
lifetime,  is  to  be  determined  as  of  the  time  of  valuation,  deducting 
therefrom  any  increase  which  may  have  arisen  from  the  labor  and 
money  of  the  purchaser.  Baden  v.  McKenny^  S.  Ct.  D.  C,  June 
24,  1889. 

Error. 

Appeal  by  United  States  will  lie  to  a  judgment  in  the  District 
Court,  entoed  under  the  Act  of  Congress  of  March  3.  1887,  giving 
that  Court  concurrent  jurisdiction  with  the  Court  of  Claims,  where 
the  claim  does  not  exceed  in  amount  $1,000,  when  such  judgment 
is  against  the  United  States,  even  though  it  is  only  for  $25  and 
costs.     U.  S,  v.  Davis/  (/.  S.  v.  Schofield,  S.  Ct.  U.  S.  May  13,  1889. 

Fire  Insurance. 

Arbitration  clause  in  a  policy,  which  provides  that  '*  in  case  of 
differences  touching  the  loss  or  damage  after  proof  thereof  has  been 
received  in  due  form,  the  matter  shall,  at  the  written  request  of 
either  party,  be  submitted  to  impartial  appraisers,  whose  award  in 
writing  shall  be  binding  on  the  parties,"  is  too  vague  to  give  the 
insurer  a  right  to  demand  arbitration,  and  a  refusal  by  the  insured 
of  such  a  demand  will  not  prevent  recovery  on  the  policy.  Case  v. 
Manufacturers'  fire  and  Marine  Ins.  Co.,  S.  Ct.  Cal.,  May  31,  1889. 

Fixtures. 

Pump  and  boiler  placed  by  a  railroad  company  upon  land  which 
it  erroneously  supposed  to  be  its  own,  and  used  for  several  years  for 
the  purpose  of  pumping  water  from  a  well  on  the  same  land,  may 
be  removed,  upon  discovery  of  the  error :  such  use  does  not  consti- 
tute them  fixtures.  Atchison,  T,  <Sf  S,  F.  R,  R.  Co.  v.  Morgan,  S. 
Ct.  Kan.,  June  7,  1889. 

Gambling  Contract. 

Purchase  on  margin  of  cotton  for  future  delivery,  where  the  pur- 
chase and  delivery  of  actual  cotton  is  not  contemplated  by  the  par- 
ties, but  it  is  understood  between  them  that  settlement  is  to  be 
made  by  one  party  paying  to  the  other  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  designated  for  de- 
livery, according  to  the  fluctuations  of  the  market,  constitutes  a 
wager,  and  notes  given  for  losses  sustained  by  one  of  the  parties  in 
carrying  such  '*  futures,**  are  void.  Embreyv.  Jemison,  S.  Ct.  U. 
S.,  May  13,  1889. 

Limitation. 

Federal  Courts  will  enforce  State  statutes  of  limitation,  in  the  ab- 
sence of  Congressional  legislation.  Michigan  Ins.  Bank  v.  Eldred, 
3.  Ct.  U.  S.,  May  13,  1889. 

Negligence. 

Barb-mre  fence,  if  negligently  constructed,  will  render  the  owner 
liable  for  injuries  occasioned  thereby  to  the  domestic  animals  of 
others,  although  the  fence  is  entirely  on  his  own  land.  Loveland  v. 
Gardner,  S.  Ct.  Cal.,  May  28,  1889. 
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Partnebship. 


Special  partner  is  made  liable  to  creditors  as  a  general  paitner  bjr 
a  (ailiue  to  comply  with  the  statutory  requirements  relating  to  spe- 
cial partnerships,  but  such  (ailnre  does  not  change  the  special  into 
a  general  partnership.    AbemdrM  v.  Van  DoUtm,  S.  Ct.  U.  S.,  May 

13. 1889. 

Practice. 

ImperfecHmu  in  the  pleadings  of  a  cause  are  cured  by  vetdict. 
Palmer  V.  Arthur,  S.  Ct.  U.  S.,  May  13,  1889. 

PuBUC  Officers. 

Affidavit  of  United  States  Deputy-Surveyor,  in  r^ard  to  the  man- 
ner  in  which  he  has  fulfilled  a  contract  for  surveying,  as  required 
by  Act  of  Congress,  cannot  be  made  before  either  a  notary  public, 
or  a  commissioner  of  the  United  States  Circuit  Court.  U.  S.  v. 
HaU;  U,  S.  V.  I^eitty,  S.  a.  U.  S..  May  13,  1889. 

Taxation. 

Exemption  from  taxation,  granted  by  the  charter  of  a  railroad 
company,  does  not  pass  under  a  conveyance  of  its  ''property  and 
franchises  "  in  consequence  of  a  judicial  sale.  Fickari  v.  East 
Tennessee  V.  &  G,  R,  R,  Co.,  S.  Ct'.  U.  S.,  May  13.  1889. 

Tender. 

Certified  check  was  tendered  in  payment  of  a  disputed  balance, 
and,  upon  being  refused,  was  deposited  in  Court  for  the  purpose  of 
keeping  the  tender  good  ;  the  failure  of  the  bank,  pending  the  suit, 
did  not  relieve  the  debtor  from  payment  of  the  amount  admitted  by 
him  to  be  due.     Larsen  v.  Breene,  S.  Ct.  Colo.,  April  19,  1889. 

Treaties. 

Violation  of  treaty  with  a  foreign  power  is  no  objection  to  the 
validity  of  an  Act  of  Congress ;  treaties  may  be  modified  or  repealed 
by  Congress  in  the  same  manner  as  statutes,  and  the  wisdom  of 
such  modification  or  repeal  is  not  a  judicial  question.  Chae  Chan 
Ping  V.  United  States,  S.  Ct.  U.  S.,  May  13,  1889. 

Water-Rights. 

Non-user  for  a  long  series  of  years,  by  a  corporation,  of  the  ex- 
clusive right  given  by  its  charter  to  all  the  waters  of  a  non-naviga- 
ble stream,  and  the  use  and  control  of  the  same  for  mechanical, 
agricultural,  mining  and  municipal  purposes,  will  estop  it  from  as- 
serting such  right  to  the  exclusion  of  persons  who  have,  in  the 
meantime,  acquired  rights  to  the  use  of  such  stream  by  actual  ap- 
propriation and  use,  under  the  general  laws  of  the  State.  Platte 
Water  Co,  v.  Northern  Colorado  Irrigation  Co,,  S.  Ct.  Colo.,  May 
3i  1889.  James  C.  Sellers. 
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PUBLIC  CHARITIES  AND  THE  RULE  OF 
RESPONDEAT  SUPERIOR. 

I.    THE   PENNSYLVANIA   CASE. 

The  Supreme  Court  of  Pennsylvania  decided,  in  the  case  of 
the  Fire  Insurance  Patrol  {Boyd v.  Insurance  Patrol {i%S6\  1 13 
Pa.  269;  s.  c.  (1889),  120  Pa.  624),  two  questions  which  it  is 
here  proposed  to  discuss. 

These  were,  first :  Is  a  public  charity  exempt  from  the  rule 
•f  Respondeat  superior  ;  and  second  :  What  is  the  test  or  cri- 
terion of  such  a  charity  ? 

The  Fire  Insurance  Patrol  of  the  City  of  Philadelphia  was 
incorporated  by  the  special  Act  of  Assembly  of  February  17, 
1 87 1  (P.  L.  59),  which,  after  conferrin<j  the  usual  corporate 
privileges,  provided  as  follows — 

3  3.  The  object  of  the  corporation  shall  be,  to  protect  and  save  life  and  prop- 
erty, in  or  contiguous  to  burning  buildings,  and  to  remove  and  take  charge  of  such 
property,  or  any  part  thereof,  when  necessary. 

2  4.  The  said  corporation  shall  have  power  to  provide  suitable  places  for  the 
transaction  of  its  business,  and  also  to  provide  a  patrol  of  men,  and  a  competent 
person  to  act  as  superintendent,  with  suitable  apparatus  to  save  and  pteserve  life  or 
property  at  or  after  a  fire ;  and  the  better  to  enable  them  so  to  act  with  promptness 
and  efficiency,  full  power  is  hereby  given  to  such  superintendent,  and  to  such  pa- 
trol, to  enter  any  building  on  fire,  or  which  may  be  exposed  to  or  in  danger  of 
damage  from  fire  or  water,  and  at  once  proceed  to  protect  and  endeavor  to  save 
the  property  therein,  and  to  remove  such  property,  or  any  part  thereof,  during  or 
after  such  fire ;  nothing  in  this  Act,  however,  shall  warrant  an  interference  with 
the  orders  of  the  Chief  Engineer  of  the  Fire  Department,  in  reference  to  the  ac- 
VOL.  XXXVIL— 43  669 
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tioo  of  fircaoi  in  tfadr  doties  in  eztingnisliiiig  a  fire ;  Prmrided^  thflt 
herein  coHtiincd  be  fiwwliiiifd  to  wSSitcX  or  nttcrfere  with  the  powcn  or  dulifi  of 
the  officers  of  the  Mice  Depotment  of  the  Otj  of  Fhibdelphia,  at  fives  oocv- 
ffing  within  the  Uaits  of  the  seid  ci^. 

An  action  on  the  case  was  brought  by  the  widow  and  minor 
child  of  Charles  Boyd,  against  the  Insurance  Patrol,  and  two 
of  its  employes^  to  recover  damages  for  having  caused  his 
death,  and  it  appeared  on  the  trial,  that  a  few  days  after  a  fire, 
the  employes  of  the  Patrol  went  to  the  building  where  it  had 
occurred,  to  remove  the  tarpaulins  placed  by  them  over  goods 
in  the  fourth  story.  These  bundles  weighed  about  fifty  pounds 
•each,  and  one  of  the  men  threw  them  from  their  place  in  the 
ibuilding  to  the  street  below.  Boyd,  whilst  walking  beneath, 
was  struck  upon  the  back  by  one  of  these  bundles,  his  spine 
was  broken,  and  he  died  the  next  day.  The  trial  Judge  held 
that  the  defendant  company  was  a  charity  and  entered  a  non- 
suit upon  the  authority  of  Heriots  Hospital  v.  Ross  (1846),  12 
CI.  &  F.  506,  but  the  Supreme  Court  reversed  the  judgment, 
and  directed  a  new  trial,  in  order  that  the  Insurance  Patrol 
might  establish  by  evidence,  additional  to  its  charter,  that  it 
was  exempt  from  the  operation  of  the  general  rule  of  Respon- 
deat superior  :  Boyd  v.  Insurance  Patrol  ( 1 886),  113  Pa.  269. 

Upon  the  second  trial  of  the  case,  it  was  shown  that  the 
Patrol  had  no  capital  stock,  declared  no  dividends,  made  no 
profits ;  that  it  was  maintained  by  the  voluntary  contributions 
of  insurance  companies  and  insurance  agents ;  that  its  em- 
ployes endeavored  to  save  all  human  life  in  danger  by  fire,  and 
all  property,  whether  insured  or  not,  and  did  so  in  their  attend- 
ance at  about  eleven  hundred  fires  every  year.  Upon  the  part 
of  the  defendant,  it  was  contended,  and  here  arose  the  princi- 
pal question  of  fact,  that  the  contributing  insurance  companies 
were  not  in  any  way  benefited  by  the  association,  apart  fi'om 
the  general  public ;  while  the  plaintiffs  endeavored  to  show  by 
their  cross-examination  of  the  insurance  men  testifying,  that 
the  companies  profited  by  the  decrease  of  loss  upon  insured 
property  through  the  efforts  of  the  Patrol.  In  the  report  of 
the  case  (120  Pa.  624),  the  evidence  does  not  appear,  but  as 
printed  in  the  paper  books,  seems  fully  to  justify  the  charge  of 
the  Judge  who  presided  at  the  second  trial. 
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The  president  of  the  Insurance  Company  of  North  America 
testified — 

Q.  To  what  extent  weie  they  influenced  in  making  that  organization  for  the  pur- 
pose of  protecting  and  helping  themselves,  if  any  ? 

A.  Not  only  as  citizens,  but  as  a  corporation  engaged  in  the  business  of  insur- 
ance against  fire,  they  naturally  would  be  benefited  by  such  an  organization. 

Q.  Wouldn't  they  be  very  largely  benefited,  and  was  not  that  the  great  motive 
for  their  entering  into  the  company  ? 

A.  They  would  be  undoubtedly  largely  benefited,  and  it  was  a  very  potent  mo- 
tive in  the  establishment  of  the  Fire  Patrol. 

Q.  Wasn't  it  a  most  potent  motive  ? 

A.  I  can  only  speak  for  myself. 

Q.  Do  you  mean  to  say  that  if  you  had  not  been  the  president  of  the  company 
engaged  in  insuring  against  fire,  that  you  would  voluntarily  have  entered  the  or- 
ganization of  this  company  and  paid  out  your  money  ? 

A.  We  would  not  have  had  a  right,  as  a  company,  to  do  so,  unless  it  was  for  the 
interest  of  the  Insurance  Company  of  North  America. 

Q.  Has  not  the  practical  working  of  this  Insurance  Patrol  been  a  very  decided 
benefit  and  advantage  to  all  the  parties  who  have  entered  into  its  formation,  in  the 
saving  of  goods  that  they  have  insured  at  fires  ? 

A.  It  has. 

The  treasurer  of  the  Patrol  testified — 

Q.  Is  not  the  practical  work  of  this  Fire  Patrol  such  as  to  save  these  insurance 
companies,  as  a  body,  from  a  great  deal  of  losses  occurring  at  fires  ? 

A.  There  cannot  be  any  doubt  about  that 

Q.  Isn't  that  the  purpose  for  which  these  insurance  companies,  and  these  agents, 
contribute  anything  to  support  this  Insurance  Patrol  ? 

A.  That  is  one  of  the  objects. 

Q.  Isn't  that  the  great  and  leading  object  ? 

A.  The  charter  of  the  company  shows  what  the  objects  of  the  concern  are. 

Q.  But  isn't  the  great  and  leading  purix)He,  which  justifies  your  company  in  ex- 
pending St<200  a  year  to  keep  this  up,  the  fact  that  thereby  your  comi>any  is  saved 
a  great  deal  of  loss  on  property  on  which  you  have  insurance  ? 

A.  Largely  so ;  yes,  sir. 

The  president  of  the  Patrol,  a  leading  insurance  man,  tes- 
tified— 

Q.  And  is  not  the  purpose  for  which  you,  as  a  fire  insurance  man,  got  it  up,  and 
have  helped  to  carry  it  on,  because  it  saved  your  companies  from  loss  on  property 
insured  by  them  from  fire  ? 

A.  Not  alone. 

Q.  Is  not  that  the  leading  purpose  ? 

A.  That  is  the  leading  purpose. 

Q.  But  for  that,  would  you  carry  it  on  at  all  ? 

A.  Ves,  sir)  I  think  I  would. 

Q.  Vou  think  you  would  organize  this  Patrol  and  support  it,  although  it  did  not 
benefit  your  company  at  all  ? 
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A.  I  tried  to  do  it  before  I  wai  ever  a  member  of  an  msoraoce  compuy. 

Q.  And  did  not  succeed  ? 

A.  I  did  not  succeed. 

Q.  So  thatf  until  you  made  it  appear  to  these  insuranoe  oompaoies,  that  thcf 
would  save  mooej  by  having  a  Fire  Insurance  Patrol  like  this,  yon  were  not  aLle 
to  succeed? 

A.  After  nine  years'  trial. 

Q.  Then  yon  satisfied  them  that  they  would  save  money  for  their  atockholdefs 
and  they  went  into  it  ? 

A.  They  argued  that  it  would  not  save  money,  and  that  is  the  reaaoo  they  would 
not  do  it. 

Q.  But  you  persuaded  them  that  it  would  ? 

A.  Yes. 

Q.  And  they  finally  went  into  it  ? 

A.  Yes,  sir. 

Q.  They  saw  that  it  did  save  their  money? 

A.  Yes,  sir. 

Q.  And  they  carried  it  on  from  that  time  to  this  ? 

A.  Yes,  sir. 

Q.  And  they  intend  to  carry  it  on  ? 

A,  I  hope  so. 

The  secretary  of  the  Patrol  testified — 

Q.  Is  it  not  a  lact,  that  this  Patrol  Company,  in  plain  English,  is  nothing  but  an 
agency  adopted  by  the  fire  insurance  companies,  and  the  agents  of  the  fire  insur- 
ance companies,  to  lessen  their  losses  at  fires? 

A.  That  is  the  main  object  of  it. 

The  Court,  leaving  the  question  of  negligence  to  the  jury, 
charged,  that  under  the  evidence  the  defendant  was  not  a 
charity  and  was  responsible  for  the  acts  of  its  servants.  A 
verdict  and  judgment  having  been  obtained  by  the  plaintiffs  for 
^2,500,  the  case  was  again  removed  to  the  Supreme  Court, 
who  held  in  an  opinion  by  Paxson,  J.  (the  present  Chief  Jus- 
tice), that  the  Patrol  was,  in  the  first  place,  an  auxiliary  of  the 
Municipal  Government,  and,  in  the  second  place,  that  it  was  a 
public  charity,  because  within  the  intendment  of  the  statute  of 
43  Eliz. ;  and  that  the  object  of  the  donors  of  the  fund,  and 
not  their  motive,  governed  its  legal  effect.  Upon  the  other 
branch  of  the  case,  the  Court  held  that  the  Patrol  was  not  lia- 
ble for  the  negligence  of  its  employes,  because,  in  the  first 
place,  it  was  an  agent  for  the  performance  of  a  public  duty,  and 
in  the  second  place,  because  it  was  a  public  charity,  whose 
funds  were  held  upon  a  trust  contributed  for  a  specific  purpose. 
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11.   REVIEW  OP  ENGLISH  AND  AMERICAN  CASES,  IN  SUPPORT. 

The  learned  Justice,  in  holding  that  the  Patrol  Company,  as 
a  public  charity,  was  not  liable  for  its  servants'  torts,  says  that 
the  doctrine  is  "  hoary  with  antiquity^  and  prevails  alike  in 
this  country  and  in  England,  where  it  originated  as  early  as 
the  reign  of  Edward  V.,  and  was  announced  in  the  Year 
Book  of  that  period." 

Upon  examination,  however,  this  early  case,  cited  in  argu- 
ment by  the  plaintiflf  in  error,  is  seen  to  be  entirely  aside  from 
the  question.  The  following  is  a  translation  (substantially  cor- 
rect, it  is  hoped),  from  Year  Book,  i  Edward  V.  4  B.,  case  10, 
A.  D.  1483. 

Assize  of  rent  was  brought  by  one  John  Woneley,  Dean  of  the  Chi^er  of  (St.) 
Paul's,  and  by  the  Chapter,  against  one  Alice  Gloss.  And  the  Dean  and  the 
Chapter  made  their  plaint  of  XX  III  shillings  IV  pence  of  rent,  issuing  out  of  three 
acres  of  land.  Wliereupon  Suliard  comet  for  the  defendant,  who  appears  by  at- 
torney, and  pleads  (as  before)  freehold,  and  sa3rs  that  as  concerns  any  rent  issuing 
out  of  one  of  the  acres,  he  holds  the  same  acre  jointly  with  John  At  Stile,  who  b 
in  iuH  life  by  feoffment  of  one  R.  D.  who  is  not  named  in  the  writ.  And  he 
prays  judgment  of  the  writ ;  and  as  to  this,  if  it  be  not  so  found,  he  says  that  he 
has  committed  no  tort  and  no  disseisin.  And  as  concerns  one  other  of  the  said 
acres,  he  says  that  he  had  no  estate  in  the  same  land  upon  the  day  (of  the  writ) 
nor  ever  since,  etc.,  and  if  it  be  not  so  found,  nut  tort,  nul  disseisin.  And  as  con- 
cerns any  rent  issuing  out  of  the  land,  he  says  that  there  should  be  no  Assise ;  for 
he  says  that  one  William  Sale  (predecessor  of  the  plaintiff).  Dean  of  the  same 
Chapter,  came  in  the  name  of  the  said  Dean  and  Chapter,  at  the  Feast  of  St. 
Michael,  and  demanded  the  said  rent  of  one  John  Maleon,  being  then  tenant,  and 
he  paid ;  and  since,  at  the  Feast  of  St.  Michael  then  next  ensuing,  the  same  Dean 
came  as  before  and  demanded  the  same  rent,  and  the  said  Dean  attempted  to  make 
distress;  and  the  same  J.  M.  made  rescue;  and  then  the  said  William  Say  died 
and  the  said  Jo.  Worseley  was  chosen  Dean.  Without  this,  that  the  said  William 
Say  or  the  said  John  Worseley,  or  any  others,  successors  of  the  said  William  Say, 
himself,  etc.,  was  seised  of  the  said  rent  since ;  in  which  case  the  said  John 
Worseley  should  have  his  writ  of  Entry  sur  disseisin,  of  a  disseisin  made  of  his 
predecessor,  and  not  Assise. 

Vavisor  (for  the  plaintifl) :  As  to  the  first  (plea,  he  replies)  sole  tenant ;  without 
this,  that  the  other  (1.  e.  John  At  Stile)  has  any  estate.  And  this  he  is  ready  (to 
verify)  and  the  others  e  contra.  And  as  to  the  other  (plea,  he  replies)  tenant  as 
the  assise  alleges.    And  this  he  is  ready  (to  verify),  and  the  others  e  eotttra. 

And  as  to  the  third,  this  plea  is  not  good,  for  it  only  amounts  to  the  general  issue, 
scilicit,  that  he  (the  plaintift),  was  never  seised  so  that  he  could  be  disseised ;  and, 
for  this,  he  took  issue ;  as,  in  writ  of  Dower,  if  the  tenant  shows  that  the  husband 
of  the  demandant  had  merely  a  life  estate,  etc.,  this  only  amounts  to  the  plea  of 
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Ne  Onques  Seisift^  Dcmer^  so  tint  he  could  endow  her,  on  which  the  general 
isioe  is  Uken,  «nd  so  here. 

Brian  (a  Judge) :  As  concerns  these  pleas :  In  Assise,  the  tenant  shall  have 
special  matter  in  his  plea,  and  especially  when  he  is  to  hare  advantage  for  plead- 
ing this,  and  it  shall  be  enqotied  by  the  assise.  And  so  was  the  opinion  of  all  the 
Justices. 

Vavisor  :  For  another  reaaon  it  is  not  good ;  for  it  has  shown  a  payment  at  the 
Feast  of  St  Michael  and  a  payment  and  receipt  at  the  Feast  of  St  Michael,  and 
has  not  shown  in  what  year,  etc.,  so  the  plea  is  not  good. 

Catetfy  (a  Judge) :  It  shall  be  taken  most  strongly  against  him  and  therefore  take 
your  advantage,  for  it  cannot  be  taken  otherwise  but  that  it  was  in  the  lifetime  of 
\V.  S.,  and  then  it  matters  not  to  him  whatever  time  it  happened ;  so  the  plea  is 
good  enough,  notwithstanding. 

Vavisor  :  It  is  not  good  for  another  reason ;  and  that  is  because  a  Dean  and 
Chapter  cannot  be  disseised  of  a  rent,  for  they  are  always  deemed  in  possession, 
for  one  cannot  be  disseised  of  a  rent,  or  not  disseised,  at  his  pleasure;  and  there- 
fore the  law  intends,  notwithstanding  that  the  rescue  be  made,  the  possession  it- 
self and  the  rent  at  all  times  continues  in  right  of  the  Chapter;  and  if  it  shall  be 
so  intended,  then  the  assise  is  maintainable,  although  there  was  no  seisin  had  since 
the  rescue ;  and  thus  it  seems  to  me  the  Assise,  etc. 

Suliard^  amira  :  As  it  seems  to  me,  the  Dean  and  Chapter  resemble  an  Abbot 
and  his  Convent ;  and  if  an  Abbot  and  hu  convent  are  disseised  and  then  the  Ab- 
bot is  nnfixKked  or  dies ;  there  the  Abbot,  etc.,  shall  be  put  to  their  writ  of  Entry 
sur  disseisin  \  so  it  seems  to  me  in  this  case. 

Brian  :  This  case  is  not  hke  an  Abbot  or  Prior :  for  as  you  say,  they  shall  be 
put  to  their  writ  of  Entry,  etc.  For  if  an  Abbot  be  disseized  and  die,  the  Abbot 
b  put  to  his  writ  of  Entry  tU  quUms;  but  if  a  Dean  and  Chapter  are  disseised,  and 
the  Dean  dies  and  another  is  chosen,  the  Dean  and  Chapter  shall  not  (?)  have  as- 
sise ;  and  the  reason  is  because  the  Dean  and  Chapter  are  a  single  body,  and  al- 
though the  Dean  is  dead,  yet  the  Chapter  are  persons  able  to  sue,  etc.,  and  so  is 
not  the  convent,  etc  And  so  it  is  with  a  Mayor  and  Commonalty,  although  the 
Mayor  dies  pending  any  action,  yet  the  writ  shall  not  abate ;  and  so  with  a  Dean, 
etc  Also,  if  a  Dean  makes  a  feofiment  of  the  Chapter  land,  that  is  a  disseisin  of 
the  Dean  and  Chapter,  and  they  join  in  assise ;  and  the  reason  b  because  the  Dean 
and  Ch^iter  are  a  body,  and  nothing  done  by  either  of  them  shall  prejudice  the 
Chapter ;  for,  if  the  Dean,  in  the  name  of  the  Chapter,  wishes  to  command  any 
one  to  demand  a  rent,  that  commandment  is  not  good.  And  when  the  Dean  him- 
self wishes  to  demand  rent  in  the  name  of  the  Dean  and  Chapter,  it  is  good;  for 
he  should  have  a  command  under  the  seal  of  the  Chapter,  or  otherwise  it  is  not 
good ;  and  so  it  is  with  a  Mayor  and  Commonalty.  But  with  an  Abbot  and  Con- 
vent, the  law  IS  entirely  different ;  for  if  an  Abbot  makes  a  feoflfaient,  the  suc- 
cessor shall  be  put  to  his  writ  of  Sim  assenm  Ca^ihsH,  And  so,  therefore,  it  seems 
to  me  that  there  cannot  be  disseisin  of  the  Dean,  unless  there  be  disseisin  of  the 
Chapter.  Therefore  the  right  at  all  times  continues ;  therefore,  notwithstanding 
the  rescue,  the  Dean  and  Chapter  are  in  possession,  therefore  of  this  disseisin  they 
have  good  cause  of  assbe  and  the  plea  is  not  good.    And  so  was  the  opinion,  etc. 
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The  case  is  quoted  entire,  so  that  it  may  clearly  be  seen  that 
the  question  involved  was  merely  a  technicality  of  ecclesiasti- 
cal law.  The  tenant  of  a  Dean  and  Chapter  had  made  rescue 
of  a  distress,  the  Dean  died,  and  the  successor,  with  the  Chap- 
ter, brought  an  assise  of  Novel  Disseisin.  The  defendant  ob- 
jected that  the  writ  should  be  of  entry  de  fuibus^  as  in  case  of 
an  Abbot  or  Prior,  but  the  Court  held  otherwise,  because  the 
Dean  and  Chapter  were  un  carps  entier^  and  the  disseisin  of 
the  Dean  was  a  disseisin  of  the  Chapter,  upon  which  the  suc- 
cessor of  the  deceased  and  disseised  Dean,  together  with  the 
Chapter,  might  bring  his  assise.  Fitzherbert,  F.  N.  B.  Assise 
of  Novel  Disseisin  (179)  C.  &  H.,  and  the  supplement  to  Booth 
on  Real  Actions,  contain  the  old  learning  upon  this  writ ;  and 
the  cognate  writ  of  entry  de  quibus^  is  explained  in  F.  N.  B^ 
and  Booth  on  Real  Action^  (174).    Says  Fitzherbert — 

"  £.  And  «n  Abbot,  or  a  Prior,  or  Mr.  of  an  hoapita],  or  a  Bishop,  ikall  ha^e  m 
writ  de  quibus  upon  a  disseisin  of  their  predeceaMn  of  laodi,  teaements  or  rent, 
and  the  writ  shall  be  such/'  etc. 

Cases  of  this  kind  are  very  frequent  in  the  Year  Books. 
See  Bro.  Abr.  Trespass,  pi.  341,  an  action  by  the  successor  of 
an  Abbot  for  waste ;  and  pi.  380,  an  action  by  the  successor 
of  an  Abbot  for  ravishment  of  ward. 

So  far  as  the  writer  has  been  able  to  find  in  the  Abridg- 
ments and  Year  Books,  these  religious  corporations  appear  to 
have  been  subject  to  actions  of  nuisance,  waste  and  trespass, 
according  to  ordinary  rules.  Thus  we  find,  Mich.  48  E.  Ill 
27,  an  assise  of  nuisance  against  the  Abbot  of  Everwike,  for 
diverting  the  course  of  a  stream,  ad  nacununtum,  etc.  Trin. 
40  E.  Ill  31,  pi.  12,  the  Abbot  of  Dirland  brought  trespass 
against  the  Prior  of  S.  for  trampling  down  his  pasture.  Mich. 
46  E.  Ill  23,  Robert,  Dean  of  St  Peters,  and  the  Chapter,  and 
John  Weliot  clericus,  were  sued  by  the  Abbot  of  Bel&st,  be- 
cause they  injusie  et  sine  judicio  levaverunt  quendam  gurgitem 
ad  nocumentum,  etc.  In  Bro.  Abr.  Nuisance,  pi.  5,  Nota,  per 
Knwet,  Chief  Justice,  a  Prior  was  adjudged  responsible  for 
the  repair  of  a  bridge.  Fitzh.  Abr.  Waste,  pi.  75,  an  action 
against  an  Abbot  for  waste  committed  by  his  predecessor. 
Fitzh.  Nonabilitie  2 1 ,  Assise  of  rent  against  the  Abbot  of  West- 
minster.   In  49  E.  Ill  25,  waste  was  brought  against  the  Prior 
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of  Bekehcrwein,  for  waste  committed  by  a  monk.     It  was 
there 


<*  If  a  moBlc  of  his  house  mmmif  waste  during  the  Abbot's  life,  I  say  that  the 
Abbot  shall  be  chaiged,  becane  it  shall  be  coosidcfcd  the  act  of  the  Abbot  hiai- 
mSdr 

The  modem  case  relied  upon  by  the  Court  is  The  Feoffees 
cfHeriafs  Hospital  v.  Ross  (1846),  12  CI.  &  F.  507,  the  fiurts 
of  which  were  as  follows :  In  1623,  Heriot  bequeathed  his  res- 
iduary estate  to  trustees  to  be  employed  for  the  **  maintenance, 
relief,  bringing  up  and  education  of  so  many  poor  fiitherless 
boys,  freemen's  sons  of  the  town,  as  the  means  I  give  shall 
amount  and  come  to."  John  Ross,  the  son  of  a  deceased 
freeman  of  Edinburgh,  poor  and  qualified  for  admission,  under 
certain  rules  established  for  the  government  of  the  hospital  by 
Dr.  Balcanquill,  a  friend  of  the  testator,  in  accordance  with  a 
provision  in  his  will,  was  refused  admission,  and  brought  suit 
again.st  the  trustees,  praying  that  they  should  be  decreed  to 
pay  damages  to  him  for  their  refusal  to  admit  him  to  the  hos- 
pital. It  was  alleged  that  the  trustees  had  admitted,  in  prefer- 
ence to  the  applicant,  certain  boys  who  were  not  fatherless, 
and  consequently  not  entitled  under  Heriot's  will.  The  Scotch 
Court  awarded  the  plaintiff  reparation  or  damages,  but  their 
finding  was  reversed  by  the  House  of  Lords,  to  which  the 
trustees  appealed.  By  the  time  the  case  was  heard  on  appeal, 
however,  the  boy  Ross  had  passed  the  age  at  which  he  was 
eligible,  viz  :  ten,  so  that  his  claim  was  for  damages  solely. 

In  the  House  of  Lords,  it  was  held,  on  the  authority  of 
Dufuan  v.  Findlater  {\%y^,  6  CI.  &  F.  894,  that  the  trustees 
(who  were  sued  in  their  corporate  capacity)  were  not  liable, 
and  the  reasoning  of  the  Court  is  set  forth  quite  fully  in  the 
quotations  contained  in  the  opinion  in  the  Pennsylvania  case. 
It  is  submitted  that  the  argument  shows  a  misapprehension  of 
the  question.    Said  Lord  Cottenham — 

**  To  give  damages  out  of  a  trust  fund,  would  not  be  to  apply  it  to  those  objects 
which  the  author  of  the  fund  had  in  view,  but  would  be  to  divert  it  to  a  com- 
pletely different  porpoae." 

Not  SO.  The  object  which  Heriot  had  in  view,  was  to  pro* 
vide  for  the  education  of  boys  just  like  John  Ross,  and  the 
boy's  complaint  was  that  his  share  of  the  fund  was  not  applied 
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to  that  very  object.  He  was  admittedly  wronged  in  being  de- 
prived of  a  participation  in  the  fund.  The  donor  intended  that 
he  should  participate  in  it  To  give  him  damages  from  the 
fund,  therefore,  would  fulfill  the  intention  of  the  donor,  rather 
than  defeat  it ;  which  intention  was  that  John  Ross,  or  boys 
like  him,  should  be  benefited  by  his  money.  Again,  Lord 
Campbell  said  (p.  5 1 8) — 

**  The  trustees  would,  in  that  case,  be  indcmniiied  against  the  consequences  of 
their  own  misconduct." 

It  is  hard  to  see  whence  this  idea  came.  Clearly  the  truth 
is  just  the  other  way.  The  trustees  would  be  liable  to  make 
good  to  the  charity  the  loss  occasioned  by  their  misconduct, 
and  besides  might  be  removed  from  their  office.  But  Lord 
Campbell's  remark  is  as  inconsequent  as  if  one  should  say  that 
an  ordinary  servant  is  indemnified  against  his  own  misconduct 
by  the  rule  of  Respondeat  superior. 

Again,  a  mere  breach  of  trust  by  a  trustee  is  not  a  tort  at 
all.  It  is  a  wrong,  but  not  a  wrong  which  could  be  redressed 
in  a  common  law  action.  Professor  Pollock,  in  his  Law  of 
Torts,  p.  3  (than  which  no  better  authority  can  be  found),  brings 
out  this  distinction  very  clearly  and  expressly  cites  this  as  an 
example  of  what  is  not  a  tort.  It  is  one  thing  to  say  that  trust 
funds  shall  not  be  liable  for  the  damages  caused  by  such  a 
breach  of  the  terms  of  the  trust,  and  another  to  say  that  the 
same  funds  shall  not  pay  the  damages  caused  by  the  tort  of 
the  trustees. 

Adopting  the  expressions  of  opinion  contained  in  this  case, 
however,  the  Pennsylvania  Justice  adds,  that  there  is  not  space 
to  discuss  the  long  line  of  cases  in  England,  and  this  country, 
in  which  the  above  principle  is  sustained,  it  being  sufficient  to 
refer  to  a  few  of  them  by  name.  No  other  English  cases  are 
cited  and  the  writer  can  find  none.  The  Court,  however,  cite 
numerous  American  cases,  but  without  showing  how  they 
support  the  doctrine. 

Riddle  v.  Proprietors  of  Locks  (iSio),  7  Mass.  187,  adds  noth- 
ing. There,  the  proprietors  of  a  canal,  bound  by  their  charter 
to  construct  a  canal  of  a  certain  width  and  character,  were  held 
liable  for  damages  sustained  by  the  owner  of  a  raft.    So  far 
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from  applying  Russelw.  Men  of  Devon  (1788),  2  T.  R.  667,  it 
distinguishes  that  case,  on  the  ground  that  the  rule  there  laid 
down,  does  not  apply  to  "  regular  corporations  which  have,  or 
are  supposed  to  have,  a  corporate  fund." 

In  McDonald  v.  Massachusetts  General  Hospital  {i%j6\  120 
Mass.  432,  a  house  pupil  assumed  to  set  a  fractured  1^,  con- 
trary to  the  wish  of  the  plaintifl|  who  wished  and  asked  to  be 
permitted  to  await  the  return  of  the  resident  ph)rsician,  then 
temporarily  absent,  and  the  point  of  the  case  (irrespective  of 
dicta)  was  that  the  defendant  was  not  liable  for  the  unauthor- 
ized assumption  of  the  student  to  act  as  a  surgeon.  The 
opinion  of  the  Court  does,  indeed,  support  the  position  main- 
tained. 

Shelboume  v.  Yuba  County  (1862),  21  Cal.  113,  held  that  a 
county  was  not  liable  for  the  negligence  of  its  physician  at  the 
county  hospital,  because  it  was  merely  a  quasi  corporation,  act- 
ing under  a  public  law  for  the  public  benefit 

Brazvn  v.  Inliabitants  of  Vinalfutven  (1876),  65  Me.  402, 
following  the  Massachusetts  law  on  the  subject  of  unincorpo- 
rated municipalities,  held  that  the  "  town,"  as  a  quasi  corpo- 
ration, was  not  liable,  except  by  express  statutory  provisions. 
Mitchell \.  City  of  Rockland  {i%6o\  52  Me.  118;  Richniotid 
V,  Long- {1S67),  17  Grat.  (Va.)  375;  Murtaugh  v.  St,  Louis 
(1869),  44  Mo.  479;  HaviUton  County  v.  Mighels  (1857),  7 
Ohio  St  109;  and  Maximilian  v.  Mayor  {\^y^\  62  N.  Y.  160, 
are  to  the  same  effect  Ogg  v.  Lansing  (1872),  35  Iowa  495, 
held  that  a  city,  exercising  legislative  functions,  was  not  liable 
for  the  negligence  of  its  officers,  while  Patterson  v.  Pcnnsyha- 
nia  Reform  School (iSSo),  92  Pa.  229,  it  is  submitted,  involved 
an  entirely  different  question. 

From  this  review  of  the  cases  cited  by  the  Pennsylvania 
Court,  it  will  be  seen  that,  so  iar  as  authority  goes,  the  judg- 
ment depends  upon  Hcriofs  Hospital  v.  ^^jj  (1846),  12  CI. 
&  F.  507,  and  this,  upon  examination,  is  found  to  rely  upon 
Duncan  v.  FincUater  (1839),  6  CL  &  F.  894,  which  was  an 
action  against  the  trustees  of  a  turnpike  road,  for  damages 
caused  by  negligence  in  the  repaving  of  the  road.  The  statute 
under  which  the  trustees  were  appointed,  provided  that  the 
tolls  collected  should  be  applied  to  making,  repairing  and  im- 


PUBLIC  CHARITIES  AND  RESPONDEAT  SUPERIOR.  679 

proving  the  roads  and  bridges,  and  the  extinguishment  of  the 
debt,  and  to  no  other  purpose  whatsoever.     Lord  Cottenham 

said — 

"  It  is  impossible  to  suppose  that  the  fnunen  of  thu  statute  contemplated  that 
any  part  of  this  fund  would  be  appropriated  for  the  purpose  of  affording  compensa- 
tion for  any  act  of  the  persons  who  might  be  employed  under  the  authority  of 
the  trustees.'* 

Which  argument,  upon  the  construction  of  a  statute  and  the 
intention  of  its  framers,  he  afterwards  applied  in  the  case  of 
Hcriofs  Hospital^  to  what  is  certainly  very  different,  to  wit :  the 
intention  of  the  founder  of  a  trust.  The  accident  seemed  to 
have  been  caused  by  the  default  of  an  independent  contractor, 
and  the  case  might  well  have  been  decided  on  that  ground, 
and  in  fact  nothing  more  was  decided,  according  to  Mr.  Justice 
Bl.\ckburn;  Mersey  Dock  Trustees  v.  Gibbs  (1886),  L.  R.  i 
H.  L.  1 17.  The  principle  enunciated  by  the  Court  was,  indeed, 
that  the  trustees  of  the  turnpike  road  having  been  incorporated 
for  a  public  purpose,  were  not  subject  to  the  rule  of  Respondeat 
superior,  but  the  cases  cited  by  the  Court  seem  generally,  how- 
ever, to  involve  the  question  of  the  personal  liability  of  the 
trustees.  The  question  of  the  liability  of  municipal,  or  quasi 
municipal  corporations,  in  such  cases  is  entirely  too  compli- 
cated to  be  decided  off-hand.  There  is  probably  no  subject 
more  confused  by  contrary  decisions,  as  may  be  seen  by  a 
reference  to  Dillon  on  Municipal  Corporations,  Chapter  XXIII. 
and  §  983.  As  concerns  the  case  ol  Boydy.  Insurance  Patrol^ 
however,  it  is  unnecessary  to  discuss  this  branch  of  the  subject, 
as  both  the  Heriofs  Hospital  case  and  the  Insurance  Patrol  case 
were  rested  on  what  Mr.  Justice  PAXSON,in  the  latter,  calls  the 
"  higher  ground.*' 

Nevertheless,  it  is  worth  while  to  note  the  later  criticism  of 
the  dictum  favoring  this  higher  ground,  contained  in  Duncan 
V.  Findlater,  It  is  styled  by  Lord  Westbury  in  Mersey  Docks 
Trustees  v.  Gibbs  (1866),  L.  R.  i  H.  L.  126,  a  misapprehension 
which  would  lead  to  very  mischievous  consequences. 

'*  It  is  by  no  means  tme/*  it  was  said,  '*  that  a  comt  of  equity  is  able  to  protect  the 
property  of  beneficiaries  against  the  acts  of  trustees.  If  trustees  alienate  property 
for  valuable  consideration  to  a  person  who  pays  that  consideration  without  notice 
of  the  trust,  the  interest  of  the  beneficiaries  suffers  from  that  act ;  and  it  would  be  a 
▼ery  unreasonable  and  a  very  mischieTOOS  thing,  if,  in  the  case  of  corporations 
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dealing  witli  the  public,  or  with  individnak,  socfa  corpontions  shoold,  by  aay  con- 
duct  in  respect  to  piopcity  committed  to  their  care,  give  m  right  of  actioa  to  indi- 
vidttals,  that  inch  iodiridoak  should  be  deprived  of  the  ordinary  right  of  resorting 
for  a  remedy  against  the  body  doing  or  authorizini;  thes>e  acts,  and  should  be  driven 
to  seek  a  remedy  against  the  individual  corporators,  who^e  deci>ion  or  order  in  the 
name  of  the  corporation  may  have  led  to  the  mischief  complained  of.  It  is  much 
more  reasonable  in  such  case,  that  the  tn^t  or  corporate  property  should  be  amen- 
al>le  to  the  individual  injured,  because  there  is  then  no  failure  of  ju:4ice,  seeing; 
that  the  beneficiary  will  always  have  his  right  of  complaint  and  his  title  to  relief 
against  the  individual  corporators  who  have  wrongfully  u»ed  the  name  of  the  cor- 
poration.** 

III.      RESPONDEAT  SUPERIOR. 

We  Start  with  the  rule  of  Respondeat  superior^  in  accordance 
with  which  a  charity  is  liable  for  its  servants'  torts,  unless  it 
can  show  itself  to  be  an  exception.  Take  the  case  of  an  action 
brought  against  a  free  hospital  for  the  negligence  or  malprac- 
tice of  its  surgeon.  It  must  be  admitted,  aside  from  adjudged 
cases,  that  three  out  of  every  four  laymen  would  at  first  blush 
to  think  tliat  the  action  should  not  lie,  if  due  care  had  been 
exercised  in  the  selection  of  the  physician.  At  least  four 
reasons  would  be  given. 

First.  That  the  hospital  being  free,  the  patient  pays  nothing 
for  medical  attendance,  and,  therefore,  for  lack  of  consideration, 
should  recover  no  damages  for  his  injury.  The  error  here,  it 
seems  to  me.  lies  in  applying  theories  of  contract  to  a  case  cf 
tort.  The  doctrine  of  consideration  has  nothinix  to  do  with  it. 
He  who  undertakes  to  do  a  thing,  makes  care  and  skill  hi> 
dutv,  and  is  liable  for  default.  From  the  time  of  Coer^zs  v. 
lyLvnardy  it  has  been  clear  law  that  an  action  for  damages  lies 
for  negligence  in  the  execution  of  a  gratuitous  undertaking. 
If  a  consideration  is  requisite,  it  maybe  implied  from  "the 
trust  reposed  in  the  defendant,  to  which  he  has  concurred  in 
his  assumption/*  or  to  apply  more  recent  theories  of  the  doc- 
trine of  consideration,  in  the  case  supposed,  though  the  patient 
pays  no  money,  yet  he  pays  with  his  leg. 

Second.  That  the  charity  has  no  funds  wherewith  to  pay  the 
damages.  This  argument  was  used  in  the  Patrol  case,  and 
appears  to  have  originated  in  Russell  \.  Men  of  Dci*on  (1788). 
2  T.  R.  667,  a  case  of  an  action  by  an  individual  against  the 
inhabitants  of  a  county — a  quasi  corporation.  As  applied  to 
a  corporation  like  the  Patrol  company,  it  has  no  application. 
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No  man  can  plead  his  poverty  or  insolvency  in  bar  of  an  action, 
and  corporations  cannot  do  so ;  yet  the  argument  amounts  to 
this.  The  question,  however,  has  been  decided  in  more  than 
one  case  in  England,  adversely  to  such  defence,  and  doubtless 
American  authority  may  be  found :  See  Lcvingston  v.  Lurgan 
t/fiion  {iS6S),  I.  R.  2  C.  L.  202  ;  Southampton  and  Itchin  Bridge 
V.  Southampton  (1858),  8  E.  &  B.  801 ;  Kendall  w.  King  (1856), 
17  C.  B.  483. 

Third.  That  the  funds  of  the  charity  are  affected  with  a  trust 
for  the  benefit  of  the  objects  designated  by  the  donor  or  con- 
tributors/which  is  the  principal  ground  of  the  decision  in 
Hcriofs  Hospital  v.  Ross  and  The  Insurance  Patrol  v.  Boyd. 
Kut,  carry  that  argument  out  to  its  logical  result,  and  it  should 
apply  to  the  contracts  of  the  trustees  as  well,  as  pointed  out  in 
Mersey  Docks  v.  Gibbs,  I  suppose  that  if  the  trustees  of  a  hos- 
pital, in  building  a  new  ward,  should  deprive  the  adjoining 
land  of  its  lateral  support,  or  damage  a  party  wall,  the  owner 
thus  injured,  could  recover  damages  from  the  hospital  as  in 
ordinary  cases. 

Moreover,  the  intention  of  the  donor  should  not  be  consid- 
ered an  all-sufficient  reason,  and  prevail  to  an  unlimited  extent. 
Undoubtedly  the  founder  of  a  charity  does  not  direct  the  pay- 
ment of  damages  caused  bv  the  torts  of  its  manaixer^.  He 
do^s  not  contemplate  that  such  cases  will  arise,  and  naturally 
docs  not  make  provision  for  them.  To  say,  however,  that  his 
bare  intention,  or  failure  to  make  such  provision,  shall  siib\crt 
the  ordinary  rules  of  law,  carries  the  doctrine  of  trusts  far  bc- 
\f>nd  the  law  of  spendthrift  trusts,  as  it  exists  even  in  Pennsyl- 
vania: See  Gray  on  Restraints  on  Alienation,  §  212.  In  spite 
of  the  remark  of  the  learned  Justice,  120  Pa.  649,  it  is  hard  to 
think  that  a  trust  is  invested  with  such  *' sacredness."  Prop- 
erty, in  whosesoever  hands  it  may  be,  must  be  subject  to  the 
ordinary  liabilities,  unless  expres.sly  excepted  by  statute. 

A  fourth  reason  is  sentimental,  rather  than  legal :  that  a 
charity  endeavoring  to  do  good,  founded  by  philanthropy  and 
maintained  for  the  well-being  of  the  community,  is  not  liable 
for  failure  to  accomplish  its  end.  This  involves  the  question. 
Does  intention  to  do  good  excuse  doing  harm  ?  Let  us  dis- 
card the  doctrine  of  the  "  criminalists  "  on  the  one  hand,  that  lia- 
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bility  is  based  upon  personal  fault,  and,  on  the  other,  the  theory 
that  a  man  acts  at  his  peril.  Let  us  adopt  the  more  scientific 
rule,  that  the  liability  for  unintended  harm,  is  determined  by 
what  would  be  blameworthy  in  the  average  man.  (See  Holmes 
on  Common  Law;  Lectures  III  and  IV.)  The  decision  of  the 
question  must  be  left  to  the  jury,  remembering  that  liability  to 
an  action  does  not  necessarily  import  wrong-doing,  and  that 
negligence,  *'the  absence  of  care  according  to  the  circumstan- 
ces," signifies,  in  the  commission  of  an  act,  such  clumsiness  or 
unskillfulness,  that  injury  is  caused  to  another. 

The  good  Samaritan,  when  he  found  th^  man  wounded  by 
the  thieves,  poured  oil  and  wine  into  his  wounds  and  bound 
them  up.  Suppose  he  had,  with  the  best  intentions,  but  with- 
out the  requisite  knowledge  and  skill,  amputated  a  limb  which 
was  but  slightly  inj  ured  and  needed  only  nature's  cure,  the  patient 
might  well  have  prayed  to  be  saved  from  his  friends.  Such 
actions  are  not  often  brought,  because,  in  the  opinion  of  man- 
kind at  large,  they  would  savor  of  ingratitude,  and  noblesse 
oblige ;  this  does  not  prove  that  they  cannot  be  brought,  and 
while  the  argument  is  proper  enough  for  the  jur)-,  the  defend- 
ant cannot  call  for  binding  instructions. 

Upon  the  other  hand,  our  hospital  opens  its  doors  to  the 
sick  and  injured,  and  invites  them  to  come  in.  It  does  not 
guarantee  health  and  recovery^,  but  it  does  promise  careful  and 
skillful  attendance.  It  places  its  surgeons  by  its  beds  and  puts 
in  their  hands  the  power  to  do  good  or  evil.  A  patient  goes 
to  the  hospital^  and  not  to  Doctor  A.  or  Surgeon  B.,  whose 
name,  perhaps,  he  does  not  know.  But  he  does  know  the 
hospital,  and  has  a  right  to  expect  to  receive  intelligent  assist- 
ance. It  is  no  answer  for  the  managers  to  say  that  they  have 
exercised  due  care  in  selecting  their  physicians,  for  such  a  plea 
would  abolish  the  rule  of  Respondeat  superior  in  all  cases : 
Holmes  on  Common  Law,  p.  6.  The  negligent  physician  is 
liable  over  to  the  hospital  for  the  damages  incurred  through 
his  default,  and  it  is  more  reasonable  to  allow  the  injured 
plaintiff  his  action  against  the  master,  than  to  restrict  him  to 
his  remedy  against  the  servant. 
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IV.      AUTHORITIES  OPPOSED  TO  THE  PENNSYLVANIA  CASE. 

In  Gibbs  v.  Trustees  rfthe  Ln^erpool Docks {i^^i),  3  H.&N. 
164,  the  plaintifis  were  the  owners  of  the  cargo  of  a  vessel 
which  arrived  in  Liverpool,  where  the  defendants  were  the 
proprietors  of  a  dock  constructed  under  the  authority  of  an 
Act  of  Parliament  The  defendants  collected  from  vessels 
using  the  docks,  certain  tolls,  which  they  were  bound  to  apply 
to  the  maintenance  of  the  dock,  so  as  to  keep  it  safe  for  vessels 
entering  the  same.  The  declaration  averred  that  the  defend- 
ants had  funds  in  their  hands,  received  from  tolls,  sufficient  for 
the  maintenance  of  the  docks  in  good  repair,  but  that  the  de- 
fendants did  not  take  reasonable  care,  and  negligently,  with 
knowledge  of  the  fact,  permitted  the  entrance  to  the  dock  to 
become  obstructed  by  mud,  upon  which  the  plaintiffs*  vessel 
struck,  and  was  thereby,  with  its  cargo,  damaged.  Said  Cole- 
ridge, J.,  in  the  Exchequer  Chamber — 

**The  case  kA  Pnmnhy  v.  Lancaiter  Canal  Co.  (1839),  II  A.  &  E.  223,  estab- 
lishes that  the  defendants  would  have  l>cen  responsible  under  such  circumstances, 
if  they  had  had  a  beneficial  intere!>t  in  the  tolls  when  received,  and  we  do  not  think 
the  principle  of  that  decision  inapplicable,  because  the  defendant>,  in  the  present 
case,  received  the  tolls  as  trustees." 

The  judgment  of  the  Exchequer  (1856),  i  H.  &  N.  439,  was 
accordingly  reversed,  and  the  demurrer  to  the  declaration  over- 
ruled. Upon  the  trial,  the  jury  found  a  verdict  in  favor  of  the 
plaintiffs. 

About  the  same  time,  a  similar  action  was  brought  by  Pen- 
haliow,  the  owner  of  the  vessel,  against  The  Mersey  Docks 
and  Harbor  Board,  formerly  styled  the  Liverpool  Docks,  and 
at  the  trial  the  jury  were  charged  that,  if  the  defendants,  by 
their  servants,  had  the  means  of  knowing  the  state  of  the  dock, 
and  were  negligently  ignorant  of  it,  the  verdict  should  be  for 
the  plaintiffs.  To  this  charge  the  defendants  excepted,  and 
upon  a  verdict  in  favor  of  the  plaintiffs,  the  case  was  removed 
to  the  Exchequer  Chamber,  where  the  charge  was  sustained : 
(1861)  7  H.  &  N.  329.  Both  cases  were  then  removed  to  the 
House  of  Lords  (1864,  1866).  and  are  reported  in  L.  R.  i  H. 
L.  93.  In  delivering  his  judgment,  which  was  founded  upon 
Pamaby  v.  Lancaster  Canal  Co,  (1839),  1 1  A.  &  E.  223,  Lord 
Chancellor  Cranworth  said — 


684  PUBLIC  CHARITIES  AND  RESPONDEAT  SUPERIOR. 

**  The  only  diflference  between  that  cose  and  those  now  standing  for  decision,  is 
that  here  the  appellants,  in  whom  the  docks  are  vested,  do  not  collect  tolls  for  their 
own  profit,  but  merely  as  trustees  for  the  benefit  of  the  public.  I  do  not,  however, 
think  that  this  makes  any  difference,  in  principle,  in  respect  to  their  liability.  It 
would  be  a  strange  distinction  to  persons  coming  with  ships  to  different  ports  of  this 
country,  that  in  some  ports,  if  they  sustain  damage  by  the  negligence  of  those  who 
have  the  management  of  the  docks,  they  will  be  entitled  to  compensation,  and  in 
others  they  will  not.** 

Lord  Wensleydale,  it  is  true,  considered  the  question  as 
ruled  by  the  prior  decision  of  the  Lords  in  /ones  v.  Ahfsey 
Dock  Trustees [\9>^^,  ii  H.  L.  C.  443,  in  which  it  was  held 
that  the  same  defendants  were  liable  to  be  rated  as  occupiers, 
though  their  occupation  of  the  docks  was  not  for  private  bene- 
fit, and  that  therefore  their  liability  for  negligence,  as  their 
responsibility  for  taxes,  was  that  of  private,  and  not  public  cor- 
porations. Lord  Westburv  disagreed  with  Lord  Wexslev- 
DALE  upon  thia  point,  and  decided  the  case  upon  general  prin- 
ciples, in  opposition  to  the  dicta  in  Duncan  v.  Findlatcr,  and 
such  was  the  opinion  of  the  Judges  who  were  summoned. 
Professor  Pollock,  in  his  work  on  Torts,  page  51,  gives  the 
result  of  this  case  in  the  following  words — 

"  Where  bodies  of  persons,  incorporated  or  not,  are  intrusted  with  the  manage- 
ment and  maintenance  of  works  or  the  performance  of  duties  of  a  public  nature, 
they  are  in  their  corporate  or  qintsi  corjx^ratc  caj>acity  re>|x>iibi];Ie  for  tlie  |>ro- 
per  conduct  of  their  undertakings  no  less  than  if  they  were  private  owners  ;  and 
this  whether  they  derive  any  profit  from  the  undertaking  or  not.'* 

The  Irish  Exchequer  Chamber  reached  the  same  conclusion 
in  Lcz'ingston  v.  Lnrgan  Union  (i868j,  I.  R.  2  C  L.  202. 

In  Glavin  v.  Rhode  Island  Hospital {\9^yg),  12  R.  I.  41 1,  the 
plaintiff,  who  had  been  a  patient  in  a  hospital  administered  as 
a  charity,  brought  an  action  on  the  case  to  recover  damages 
for  unskillful  and  negligent  surgical  treatment.  The  plaintiff, 
while  at  the  hospital,  paid  eight  dollars  a  week  for  his  board, 
washing,  etc.,  but  the  surgical  services  were  rendered  free.  The 
Court  directed  a  verdict  for  the  defendant,  on  the  ground  that 
the  hospital,  being  the  dispenser  of  a  public  charity,  and  de- 
pendent for  support  upon  voluntary  contributions,  was  by  pub- 
lic policy  exempt  from  liability  for  the  negligence  of  its  phy- 
sicians. The  whole  subject  was  fully  discussed  by  Durfee, 
C.  J.,  who,  after  reviewing  the  English  cases,  said — 
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'*  Where  there  U  doty,  there  Upriuia/ade  1  least,  lUbilUy  for  tei  neglect ;  and 
when  a  corporation,  or  quasi  corporation,  is  created  for  certain  purposes  which  can- 
not be  execated  without  the  exercise  of  care  and  skill,  it  heoomes  the  duty  of  the 
corporation,  or  quasi  corporation,  to  exercise  ^ucb  care  and  skill ;  and  the  fact  that 
It  niis  gratuitously,  and  has  no  property  of  its  own  in  which  it  is  beneficially  inter- 
r>ucl,  will  not  exempt  it  from  liability  for  any  neglect  of  the  duty,  if  it  has  funds 
t>r  the  capacity  of  acquiring  funds  for  the  purposes  of  its  creation,  which  can  be 
applied  (o  the  satisfaction  of  any  judgment  for  damages  recovered  against  it." 

The  Supreme  Court  therefore  ordered  a  new  trial. 

Lcinngston  v.  Guardians  of  Lttrgan  Union  (1868),  I.  R.  2  Q, 
L.  202,  was  an  action  against  the  Poor  Law  Guardians  of  a 
Union,  for  injury  caused  to  the  plaintiff  by  making  a  sewer  and 
dischargini^  sewage  from  the  workhouse  into  a  stream  to  the 
use  of  which  the  plaintiff  was  entitled.  The  case  of  Mersey 
Docks  \.  Gibbs  was  followed,  and  supported,  in  an  able  discus- 
sion  of  the  subject  by  the  Irish  Exchequer  Chamber. 

It  is  of  course  true,  as  noted  by  Mr.  Justice  Paxson,  that  in 
the  discussion  of  the  ratability  of  the  Mersey  Docks  Trustees 
as  occupiers  under  the  Act  of  Parliament  (ii  H.  L.  C.  465), 
the  argument  did  not  turn  upon  the  question  whether  the  docks 
were  charities  or  not.  Those  cases  were  cited  only  by  way  of 
analogy.  Neither  are  the  Dock  cases  here  cited  as  directly 
decisive  of  the  question  chiefly  involved  in  the  case  of  the  Fire 
Insurance  Patrol.  The  Dock  cases,  and  similar  decisions,  do 
show,  however,  that  the  ground  of  decision  taken  in  Duncan 
V.  Findlater,  Heriofs  Hospital  v.  Ross  and  Boydv.  Insuram: 
Patrol  ^x^  incorrect,  or  at  least  inconsistent  with  principle. 

V.    LIABILITY  OF  A  CHARITABLE  CORPORATION. 

To  sum  up  the  result  upon  the  main  question,  Is  a  charitable 
corporation  liable  for  the  torts  of  its  servants  ?  We  find  it  said 
to  be  answered  in  the  negative  by  one  English  case,  Heriofs 
Hospitals.  Ross^  upon  grounds  untenable  under  the  English 
decisions ;  and  by  a  Massachusetts  c^e,  McDonald  v.  Massa- 
chusetts Hospital  {iiy6\  120  Mass.  432.  which  may  indeed  be 
easily  distinguished,  as  above  stated ;  by  a  Maryland  case,  Peny 
V.  House  of  Refuge  (1884),  63  Md.  20,  following  Heriofs  Hos* 
pital  V.  Ross ;  while  an  affirmative  answer  is  given  in  the  care- 
fully considered  case  of  Glavin  v.  Rhode  Island  Hospital  {liyci), 
12  R.  I.  411,  and  it  is  submitted  that  this  view  is  supported 
Vol.  XXXVIL— 44 
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hy  general  principles  of  law.  At  all  events,  die  question  can 
scarcely  be  considered  as  settled  in  Pennsylvania  by  die  In- 
surance Patrol  case,  wbich  may  more  safely  be  rested  upon 
otlier  grouods. 

Upon  die  second  branch  of  the  case  it  is  conceived  littk 
need  be  said  The  Court  laid  it  down  that  the  true  test  of  a 
dttrity  is  die  purpose ;  that  is,  the  destination  to  which  the 
money  b  to  be  apjdied,  not  the  motive  of  the  donor.  It  may 
be  that  Mc  Binney's  celebrated  phrase, "  free  from  the  stain  or 
taint  of  every  consideration  that  is  personal,  private  or  sel- 
fish," is  rhetorical,  rather  than  exact,  and '  it  is  true  that  the 
Giucts  have  firequentiy  recognized  as  charities,  foundations  es- 
tablished ''to  immortalize  their  founders,"  but  never  before 
has  an  institution,  founded  and  maintained  for  the  express  pur- 
pose of  benefiting  its  contributors  pecuniarily,  been  held  to 
beacfasri^. 

The  «videnoe  quoted  above  showed  most  conclusively  that 
these  fire  insurance  companies  paid  their  money  to  support 
the  **  Fife  Insurance  Fitrol,"  for  die  express  purpose  of  re- 
ducing their  losses  by  fire,  and  that  they  derived  substantial 
benefit  from  its  operation.  The  learned  Judge  presiding  at  the 
trial,  AiXisON,  P.  J.,  well  charged — 


**  It  leom  to  AM,  that  whenerer  a  oarpontioa  dumiiig  to  be  a  dunlj,  pots  k- 
actf  in  the  poaitiua  htAtt  tlie  law,  of  lafing,  thai  however  coouneBdable  die  tar- 
ing  of  life  md  |JHipul|  OMgr  be,  yet  that  the  peat  ofa^  of  its  enstenoe  ia  to  auke 
maoBf  far  soaw  pmomi,  and  that  they  are  to  reeehre  a  profit  and  benefit  growing 
oat  of  the  operatftxis  of  that  corporation,  whether  it  be  directly  or  indirectly,  that 
all  dahn  to  ita  right  as  a  charity,  snch  as  the  law  may  possibly  protect, 
out  of  the  case." 


« It  woold  be  kUe  .to  say,"  Mr.  Jnstke  Paxson  admits,  **  that  the  insoranoe 
eaapaaiea  4a  not  eapeot  to  diminish  their  losses,  by  their  support  of  the  Insoranoe 
IteoL    9Hk  has  the  prirate  citiaen,  who  contiibiites  to  a  fire  oompas^,  any  higher 


The  distinction  and  the  true  test  is  a  very  simple  and  obvi- 
ous one.  In  the  language  of  the  Court  in  D&tu^mgKs  Appeal 
(1878),  86  Fa.  306,  is  there  ''  some  mixture  of  private  or  indi- 
vidual gain,''  or,  in  other  words,  is  there  an  expectation  of  di- 
rect pecuniary  profit  ? 

indeed,  in  the  very  recent  case  of  PhtUuUlpUa  v.  W6mi9/s 
Ckrisiiam  AsscciatioH  (1889),  125  Pa.  572,  DtnuJmgKs  Appeal 
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was  approved,  and  the  present  Chief  Justice  stated  the  rule 
almost  in  the  very  words  used  above,  that  an  institution  claim- 
ing exemption  from  taxation,  as  a  public  charity,  should  be 
*'  free  from  any  element  of  private  or  corporate  gain." 

How  any  one  can  say  that  this  element  is  not  to  be  found 
in  the  Fire  Insurance  Patrol  Company,  is  difficult  to  perceive. 

John  Marshall  Gest. 

PhiladdpUA. 


RECENT  AMERICAN  DECISIONS. 

Supreme  Court  of  Indiana, 

STATE  EX  REL.  WORRAL  v.  PEELLE. 

The  Legislature  possesses  only  such  power  as  the  people  have  delegated  to  it  by 
the  Constitution.  A  written  Constitution  is  a  limitation  upon  the  power  of  gov- 
ernment in  the  hands  of  the  Legislature. 

The  Legislature  has  no  power  to  create  a  general  State  office  and  fill  it  by  elec- 
tion, unless  especially  empowered  so  to  do  by  the  Constitution. 

A  daase  in  the  Constitution,  that  **  All  officers,  whose  appointments  are  not 
provided  for  in  this  Constitution,  shall  l)e  chosen  in  such  manner  as  now  is  or 
hereafter  may  Ije  prescribed  by  law,"  does  not  of  itself  empower  the  Legi.>!atiire  to 
elect  or  appoint  a  general  State  officer. 

The  right  to  fill  vacancies  by  appointment  in  all  State  offices  of  a  general  char- 
acter, is  vesited  in  the  Governor. 

The  electors  of  the  State  have  a  ri<;ht,  of  which  they  cannot  be  deprived,  to  fill 
all  State  ofHccs  of  a  general  character,  by  election. 

The  attempt  of  the  Legislature  to  fill  an  o  Vice  newly  created,  by  election,  being 
void,  the  Governor  may  disregturd  such  attempt  and  fill  the  vacancy  by  appointment. 

Harris^  Beveridge  and  Michener,  Attorney-General,  for  ap- 
pellant 

McCuUotigh  &  Harlan  for  appellee. 

Olds,  J.,  November  7,  1889.  The  relator  filed  his  informa- 
tion to  obtain  possession  of  the  office  of  Chief  of  the  Indiana 
Bureau  of  Statistics,  to  which  office  he  claimed  to  have  been 
duly  appointed  by  the  Governor  of  the  State,  and  for  the  re- 
moval of  the  defendant,  William  A.  Peelle,  Jr.,  who,  it  is  al- 
leged, had  usurped  and  illegally  continued  to  hold  such  office. 
The  defendant  demurred  to  the  information  in  the  Court  be- 
low, stating  two  causes  of  demurrer:  /^'rj/,  that  the  com- 
plainant does  not  state  facts  sufficient  to  constiti:te  a  ciu^e  of 
action ;  Second,  that  the  plaintiff  has  not  legal  capacity  to  sue. 
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The  Court  sustained  the  demurrer,  to  which  ruh'ng  the  plain* 
tifr  excepted  at  the  time,  and  elected  to  stand  on  the  informa- 
tion as  filed,  whereupon  the  Court  rendered  judgment  for  the 
defendant  From  this  judgment  the  plaintiff  appeals,  and 
assigns  as  error  the  ruling  of  the  Court  in  sustaining  the  de- 
murrer to  the  information. 

It  is  contended  by  counsel  for  the  appellee  that  notwith- 
standing the  relator  may  be  entitled  to  the  office,  and  the 
defendant  has  usurped  and  continues  to  illegally  hold  it,  the 
information  does  not  state  facts  sufficient  to  entide  the  relator 
to  the  relief  asked,  and  that  the  demurrer  was  rightfully  sus- 
tained. This  question  we  have  considered,  and  think  the  in- 
formation not  subject  to  the  objections  urged  to  it,  and  that  it 
is  sufficient  It  alleges  facts  showing  the  date  of  appellant's 
appointment,  that  there  was  at  the  time  a  vacancy  in  the  office, 
that  the  relator  was  duly  appointed  by  the  Governor  of  the 
State,  and  that  he  is  eligible  to  the  office,  that  the  defendant 
had  usurped  and  ill^ally  held  it,  and  states  that  he  made  a 
demand  for  the  possession  of  the  office. 

This  brings  us  to  the  consideration  of  the  chief  and  leading^ 
questions  in  the  case.  The  Legislature  of  the  State  in  1879 
passed  an  Act  creating  a  Department  of  Statistics,  and  the 
first  section  of  the  Act,  R.  S.  1881,  Section  5717,  declared  the 
purpose  of  the  Act  to  be  "  for  the  collection  and  dissemina- 
tion of  information  hereinafter  provided,  by  annual  reports 
made  to  the  Governor  and  Legislature  of  the  State/'  The 
second  section  provided  for  the  appointment  of  a  chief,  and  is 
as  follows — 

'^  The  GoTteioritf  hereby  authorized  to  appoint,  as  soon  after  the  passage  of 
this  act  as  oonveiiieBt,'aiid  thereafter,  biennially,  some  suitable  person  to  act  as 
chief,  who  shall  have  power  to  employ  snch  assistants  as  he  may  deem  necessary, 
and  said  officer  and  asatstanti  shaU  constitute  the  Indiana  Bureau  of  Statistics, 
with  headquartcfs  to  be  furnished  by  the  State.'* 

Section  Three  prescribed  the  duties  of  the  bureau  as  fol- 
lows— 

"  The  duties  of  said  bureau  shall  be  to  collect,  systematize,  tabulate  and  pre> 
sent,  in  annual  reports,  as  hereinafter  provided,  statistical  information  and  details 
relating  to  agricuhnral,  manufacturing,  mining,  conunerce,  education,  labor,  social 
and  sanitary  conditions,  vital  statistics,  maniagei  and  deaths,  and  to  the  penna- 
nent  prosperity  of  the  productive  industry  of  the  people  of  the  State." 
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Section  Four  made  it  the  duty  of  all  persons,  officers  and 
corporations  to  give  and  furnish  information  on  blanks  and  to 
answer  to  questions  relating  to  the  duties  of  the  bureau.  The 
act  provided  for  the  salary  of  the  chief,  and  prescribed  penal- 
tics  for  failures  to  give  information. 

By  an  Act  passed  in   1883  (Elliot  Sup.,  Sec.  1852),  Section 

Two  of  the  Act  of   1 879  was  amended,  and  the  amended 

section  made  it  the  duty  of  the  two  houses  of  the  General 

Assembly,  in  joint  convention,  to  select  at  its  regular  biennial 

sessions  its  chief,  and,  in  case  of  vacancy  in  the  office  by 

death,  resignation  or  dismissal,  the  Governor  should  supply 

the   vacancy  by   appointment,   and  provided  that   the    first 

election  of  such  chief  should  be  held  on  the  taking  effect  of 
the  Act. 

In  1 889,  the  Legislature  passed  an  additional  Act  relating  to 
such  Bureau  of  Statistics,  by  which  they  imposed  additional 
duties  on  the  chief  of  the  bureau.  Section  One  provided 
that,  in  addition  to  the  other  duties  now  imposed  by  law  on 
the  Chief  of  the  Indiana  Bureau  of  Statistics,  he  shall  col- 
lect, compile  and  systematize  statistics  with  reference  to  the 
subject  of  labor,  as  to  social,  educational,  industrial  and  gen- 
eral conditions,  wages  and  treatment  of  all  classesof  our  work- 
ing people,  to  the  end  that  the  effect  of  the  same  may  be 
shown,  and  shall  report  to  the  Legislature,  in  convenient  form, 
the  results  of  his  investigation.  Section  Two  provided  that 
the  duties  of  such  bureau  shall  be  to  collect,  in  the  manner 
hereinafter  provided,  assort,  systematize,  print  and  present 
biennial  reports  to  the  Legislature,  of  statistical  details  relat- 
ing to  all  departments  of  labor  in  this  State,  including  the 
penal  institutions  thereof,  particularly  concerning  the  hours  of 
labor  and  mechanics  employed,  the  number  of  apprentices  in 
each  trade,  with  the  nativity  of  such  laborers,  mechanics  and 
apprentices,  wages  earned,  savings  from  the  same,  the  culture, 
moral  and  mental,  with  age  and  sex  of  persons  employed,  the 
number  and  character  of  accidents,  the  sanitary  condition  of 
institutions  where  labor  is  employed,  as  well  as  the  influence 
of  the  several  kinds  of  labor  and  the  use  of  intoxicating  liquors 
upon  the  health  and  mental  condition  of  the  laborers,  the  re- 
strictions, if  any,  put  upon  apprentices  when  indentured,  the 
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proportion  of  married  laborers  and  mechanics  who  live  in 
rented  houses,  with  the  average  anniuil  rental  of  the  same,  the 
avenge  members  of  the  fiuniUes  of  married  laborers  and  me* 
chanics,  the  value  of  property  owned  by  laborers  or  mechanics, 
if  foreign4x>m,  upon  their  arrival  in  this  country,  and  the 
length  of  time  they  have  resided  here,  together  with  all  other 
matter  pertaining  to  the  subject  Section  Three  authorized 
the  chief  and  dqputy  to  examine  witnesses,  and  gave  them 
power  to  compel  persons  to  produce  and  give  the  information 
desired.  Section  Four  prescribed  penalties  for  a  refusal  to 
furnish  information  and  answer  question^  asked  by  the  chief 
and  his  dq>uty.  Section  Five  authorized  the  employment  of 
a  deputy  by  the  chief  at  a  salaiy  of  ^i,ooo  per  annum,  and  the 
employment  of  other  assistants.  Section  Six  appropriated 
^5iOOO  additional  per  annum  to  carry  out  the  provisions  of  the 
Act  Section  Seven  allowed  the  chief  |6oo  additional  salary, 
making  in  all  1 1 ,8oq  per  annum.  By  Section  Eight  it  is  made 
the  duty  of  the  chief  to  transmit  inmiediately  on  publication, 
one  copy  of  the  biennial  report  of  the  bureau  to  each  county 
and  State  oflicer  in  Indiana. 

It  b  contended  on  the  part  of  the  appellant  that  the  Chief 
of  the  Indiana  Bureau  of  Statistics  is  a  State  officer,  and  that 
the  bar  is  unconstitutional  in  so  &r  as  it  provides  for  the  dec- 
tion  of  such  officer  by  the  General  Assembly,  and  that  the 
dection  hdd  by  the  General  Assembly,  at  which  the  appellee 
was  elected,  was  illegal  and  void  and  gave  the  appdlee  no  title 
to  the  oflBce,  and  that  there  was  a  vacancy  in  such  office  at.the 
time  the  rdator  was  appointed,  which  the  Governor  had  the 
right  to  fill  by  i^ypointment,  which  he  did  by  the  a^ipointment 
of  the  relator,  Worrat.  On  the  other  hand,  it  is  contended  by 
the  appellee  tiiat  it  is  a  l^slative  office,  which  the  General 
Assembly  had  a  right  to  fill  by  election,  as  prescribed  by  the 
law,  and  that  although  it  may  not  be  a  legislative  office,  and  is, 
in  fiict,  a  State  office,  yet  the  General  Assembly  had  the  right 
to  fill  such  office  by  an  dection  as  provided  for  by  the  Act  of 
1883 ;  that  the  Legislature  has  the  right  to  create  a  State  office 
and  prescribe  by  law  that  the  General  Assembly  shall  elect 
such  officer. 

It  is  admitted,  and  must  be,  that  the  Legislature  of  the  State 
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may  exercise  appointing  power  and  select  officers  t6  fill  the 
various  offices  which  are  peculiarly  related  to  and  connected 
with  the  exercise  of  its  Constitutional  functions  and  such  as  are 
necessary  for  it  to  appoint  to  maintain  its  independent  exist- 
ence, and  this  we  think  the  limit  of  the  appointing  power  of  the 
Legislature,  unless  additional  power  has  been  given  by  the  ex- 
press provisions  of  the  Constitution,  or  acquired  by  construc- 
tion under  the  rules  of  practical  exposition.  We  have  there- 
fore set  forth  in  detail  the  provisions  of  the  various  acts  relat- 
ing to  the  object  of  creating  the  Indiana  Bureau  of  Statistics, 
and  the  duties  and  powers  of  the  chief  of  such  bureau,  and 
from  such  provisions  we  are  to  determine  whether  or  not 
such  office  is  one  which  the  Legislature  has  the  right  to  elect. 

It  is  contended  by  counsel  for  appellee  that  the  object  of  the 
bureau  is  for  the  purpose  of  having  collected  and  systematized 
such  facts  pertaining  to  labor  and  kindred  subjects  as  might 
become  important  to  direct  the  General  Assembly  in  enacting 
wise  legislation,  and  to  that  end  they  may  require  that  the  chief 
of  such  bureau  shall  make  a  full  and  complete  detailed  report  of 
his  investigations  to  them,  and  that  he  shall  make  such  recom- 
mendations with  reference  thereto  as  he  may  deem  proper. 
We  cannot  agree  with  this  theory.  The  first  section  of  the  Act 
of  1879  provides  that  the  chief  shall  report  both  to  the  Gov- 
ernor and  the  Legislature,  and  that  section  has  not  been 
amended  or  repealed,  and  is  still  in  force.  The  Act  of  1889 
makes  it  the  duty  of  the  chief  to  send  one  copy  of  his  report, 
as  soon  as  printed,  to  each  county  and  State  officer.  If  we  are 
to  limit  the  object  and  purpose  of  the  bureau  to  furnishing  in- 
formation to  those  to  whom  the  chief  is  to  report  or  furnish 
copies  of  the  report;  the  object  is  as  much  to  furnish  informa- 
tion for  the  Governor  and  other  individual  State  and  countv 
officers  of  the  State  as  to  furnish  information  to  the  Legisla- 
ture, for  they  are  each  and  all  to  be  furnished  with  a  report 
and  the  information  it  contains. 

We  think  the  object  and  purpose  of  creating  the  bureau  and 
putting  an  officer  at  its  head  is  much  broader  than  that  con- 
tended for  by  counsel  for  appellee.  It  is  to  gather  and  sys- 
tematize statistical  information  and  details  relating  to  agricul- 
ture, manufacturing,  mining,  commerce,  education,  labor,  so- 


6gi»  STATE  fx  reL  worral  v,  peelle. 

cial  and  sanitaiy  conditions,  vital  statistics^  marriages  and 
deaths,  and  the  prosperity  and  productive  industry  of  the  peo- 
ple of  the  State ;  that  all  the  people  of  the  State  may  know 
the  fiu:ts  gathered  relating  to  the  resources  of  the  State,  the 
condition  of  its  laborers,  its  social  and  sanitary  conditions,  and 
as  to  the  education  and  prosperity  of  its  citizens,  for  the  good 
of  the  people  of  the  State,  and  the  development  of  its  indus- 
tries and  good  of  its  citizens.  To  this  end  the  reports  are  re» 
quired  to  be  distributed  so  as  to  be  accessible  to  all,  and  not 
only  that  it  may  be  known,  and  the  information  furnished  to 
every  citizen  of  the  State,  but  that  the  people  of  other  States 
and  the  world  may  know  in  reference  to  the  products  of  the 
State,  and  of  our  mining,  manufiurturing  and  educational  inter- 
ests, the  condition  of  our  laborers,  and  our  social  and  sanitary 
conditions.  To  this  end  it  is  provided  for  a  liberal  distribution 
of  the  reports  of  the  chief,  that  one  may  be  placed  in  the  hands 
of  every  State  and  couhty  officer.  When  the  people  are  put 
in  possession  of  this  information,  the  legislators,  who  are  of 
the  people,  elected  by  and  come  from  the  people  at  frequent 
intervals,  are  possessed  of  this  information,  and  prepared  to  di- 
rect wise  l^slation.  When  all  the  people  are  possessed  of 
this  information,  it  is  &r  better  than  if  but  the  legblators  were 
informed  of  it  If  the  information  disclosed  such  a  state  of  £icts 
as  that  suggested,  and  required  legislation,  it  would  provoke 
discussion  as  to  the  proper  legislation  to  remedy  any  evil  which 
might  exist  within  the  State.  Remedies  would  be  suggested 
and  legislators  selected  whose  views  corresponded  with  the 
views  of  the  majority,  and  thus  the  will  of  the  majority  of  the 
people  of  the  State  would  be  expressed  by  a  law  prescribing 
a  remedy  for  the  evil,  if  one  existed,  or  the  betterment  of  the 
people,  or  development  of  the  industries  of  the  State. 

Fortunately,  in  passing  upon  this  question,  we  are  not  left 
to  our  own  views  alone  in  determining  the  question  as  to 
whether  this  is  a  legislative  office  or  not,  with  the  L^slature 
claiming  it  as  such  and  the  Governor  denying  that  it  is,  for  we 
have  evidence  in  the  law  itself  that  the  L^slature  which  en- 
acted the  first  Act  upon  the  subject  creating  the  bureau,  and 
providing  for  a  chief,  did  not  regard  it  as  a  legislative  office. 
The  Act  of  1879  provided  that  the  Governor  should  a^ipoint 
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the  chief;  therefore,  we  tl.ink  it  must  be  conceded  that  the 
Legislature  creating  the  office  did  not  regard  it  as  a  legislative 
office.  If  it  had  been  so  regarded  by  that  Legislature  it  would 
ha\c  elected  the  officer.  Certainly  the  Legislative  Department 
would  not  call  upon  another  department  of  the  State  Govern- 
ment to  appoint  or  elect  an  officer  that  was  within  its  prerog- 
ative to  elect.  Indeed,  it  seems  to  us  that  there  can  be  no 
reasonable  doubt  on  the  question  of  the  nature  of  the  office. 
The  information  to  be  gathered  is  for  the  benefit  of  the  whole 
people  of  the  State,  the  duties  of  the  office  relate  to  and  affect 
all  the  people  of  the  State ;  the  officer  is  given  power  to  in- 
(]uire  into  the  business,  the  finances  and  social  relations  of  all 
the  people  ;  he  is  given  almost  unlimited  power  to  inquire  into 
nearly  all  matters  affecting  the  interest  of  the  people,  and  may 
compel  all  to  answer  his  questions  and  furnish  the  information 
desired ;  the  officers  salary  is  paid  out  of  the  general  funds  of 
the  State,  and  appropriations  are  made  from  the  general  funds 
to  pay  the  expense  of  gathering  the  information.  The  officer 
is  no  way  connected  with  the  exercise  of  legislative  functions ; 
nor  is  his  appointment  necessary  for  the  purpose  of  the  Legis- 
lature in  maintaining  independent  existence;  nor  has  the  Leg- 
islature acquired  the  right  to  appoint  such  officer  by  a  con- 
struction of  the  Constitution,  under  the  rule  of  practical 
exposition.  In  view  of  the  object  of  the  law  and  the  nature  of 
the  office,  it  is  unquestionably  a  State  office,  and  we  find  upon 
examination  of  the  laws  of  other  States,  that  offices  of  this 
character  are  not  regarded  by  the  Legislatures  of  other  States 
as  in  any  sense  legislative  offices  coming  within  the  prerogative 
of  the  Legislature  to  elect  the  officers. 

Having  reached  this  conclusion,  the  next  question  for  de- 
termination is  the  right  of  the  Legislature  under  the  Consti- 
tution to  create  a  State  office  and  fill  it  by  the  General  Assem- 
bly electing  the  officer.  This  brings  us  to  the  consideration 
of  the  power  of  the  General  Assembly.  This  must  be  deter- 
mined by  some  general  principles.  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations,  fifth  edition,  p.  37  (*  28),  says — 

"  The  theory  of  our  political  system  is  that  the  ultimate  sovereignty  is  in  the 
people,  from  whom  springs  all  legitimate  authority." 
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Story^  in  his  work  on  the  Constituticm  (Section  208), 

'<  Hie  State,  bjr  which  we  mean  die  people  oompiising  the  State,  may  divide  it* 
soTereign  powcn  among  ▼arionaftmctiotiariea,  and  each,  in  the  limited  lensc,  vooki 
be  soTcreign  in  leipect  to  the  powen  confided  to  each,  and  dependent  in  all  other 
cases.  Strictly  speaking,  in  oar  republican  form  of  government  the  abaolote  sorer- 
eigntj  of  the  nation  is  in  the  people  of  the  nation,  and  the  rcaidoaiy  sovereagntj  of 
each  State  not  granted  to  any  of  its  poblie  fvnctiooaries,  is  in  die  people  of  die 
State.*' 

Judge  Cooley,  in  the  same  work,  on  p.  47  (*  36),  says — 

**  In  oomidering  State  Gmstitntioos,  we  most  not  commit  the  mistake  of  sop- 
posing  that  because  individual  rights  are  guarded  and  protected  by  them,  they  must 
also  be  considered  as  owing  their  origin  to  them.  These'  instrumems  OMasaic  die 
power  of  the  mien,  but  they  do  not  measure  the  ri|^  of  the  governed.** 

Again,  on  the  same  page  (*  37),  he  says — 

**  It  grants  no  rights  to  the  people,  but  is  the  creature  of  their  power — the  in- 
strument of  their  convenience." 

And,  again,  he  says — 

**  A  written  Constitution  is  in  every  instancff  a  limitaiion  i^xm  the  powers  of 
government  in  the  hands  of  agents,  for  there  never  .was  a  written  republican  Con- 
stitution wUeh  delegated  to  functionaries  all  the  latent  powers,  which  lie  dormant 
in  every  nation,  and  are  boundless  in  extent  and  incapable  of  definidon." 

On  page  208  of  the  same  work  Judge  Cooley  says- — 

**  It  does  not  follow,  however,  that  in  every  case,  the  courts,  before  they  can  set 
aside  a  law  as  invalid,  must  be  able  to  find  in  the  Constitution  some  specific  inhi- 
bition which  has  been  disregarded,  or  some  express  coomiand  which  has  been  dis- 
obeyed. IVohibitions  are  only  important  when  they  are  in  the  nature  of  a  gen- 
eral grant  <A  power,  and  if  the  authority  to  do  an  act  has  not  been  granted  by  the 
sovereign  to  its  representative  it  cannot  be  necessary  to  prohibit  its  being  done.'* 


From  these  general  and  well-settled  principles,  laid  down 
by  Judges  Cooley  and  Story,  there  logically  flows,  and  they 
inevitably  and  conclusively  establish  the  principle,  that  before 
the  adoption  of  the  Constitution  and  delegating  power  to  the 
various  departments  of  Government,  there  existed  in  the  sov- 
ereign, the  people  of  the  State,  all  power,  including  the  right  to 
elect  their  own  officers  and  rulers,  and  unless  they  delegated  the 
power  to  create  an  office  and  elect  the  officer  to  some  depart- 
ment of  the  State  Government,  that  power  still  rests  with  the 
people,  and  the  right  to  create  the  office  is  one  thing  and  the 
right  to  elect  the  officer  another ;  and  if  they  have  del^^ed 
power  to  create  the  office  and  not  to  elect  the  officer  they  (the 
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people)  still  have  the  right  to  elect.  It  is  conceded  that  the 
right  to  create  the  office  is  delegated  to  the  Legislature,  and  we 
need  not  consider  that  question.  It  is  denied  by  the  appellant 
that  the  General  Assembly  has  the  right  to  elect  a  State  officer, 
and  it  is  contended  that  the  Governor  has  the  right  to  appoint, 
at  least  when  there  is  a  vacancy,  and  that  there  was  a  vacancy  in 
this  case.  On  the  other  hand,  it  is  contended  by  the  s^pellee 
that  the  General  Assembly  has  the  right  to  elect  a  State  officer, 
and  that  such  power  is  conferred  by  Section  i,  Article  IS»  of 
the  State  Constitution,  which  is  as  follows — 

**  All  officers  whose  appointments  are  not  othenriie  provided  for  in  this  G>nstitution 
shall  be  chosen  in  ^uch  manner  as  now  is  or  hereafter  may  be  prescribed  by  law." 

If  such  power  is  conferred  at  all,  it  is  by  this  section,  and 
we  need  not  consider  any  other  section  or  clause  of  the  Con- 
stitution except  such  as  is  necessary  to  aid  in  the  interpreta- 
tion and  construction  of  this  section.  A  construction  has 
been  given  to  this  section  of  the  Constitution  adversely  to  the 
theory  of  counsel  for  the  appellee  by  decisions  of  this  Court,  in 
which  a  majority  of  the  judges  of  the  Court  concurred :  The 
State  ex  reL  Jameson  v.  Denny,  Mayor  {\%i^,  118  Ind.  382  ; 
The  City  of  Evansville  v.  The  State  ex  reL  Blend  et  al,  (1889), 
Id.  426 ;  The  State  ex  reL  Holt  v.  Denny ^  Mayor  ( 1 889),  Id.  449. 
It  was  held  that  giving  the  Legislature  power  to  prescribe  by 
law  the  manner  of  electing  an  officer  does  not  confer  the  power 
to  elect,  and  that  there  is  a  manifest  distinction  between  pro- 
viding the  mode  of  doing  a  thing  and  doing  a  thing  itself. 
These  opinions  are  supported  by  the  cases  of  the  State  y.Ken^ 
non  et  al.  (1857),  7  Ohio  St.  546,  and  Jopies  v.  Perry  (1836),  10 
Yerg.  (Tenn.)  59.  The  conclusions  reached  in  these  cases,  we 
think,  are  correct,  and  give  the  proper  construction  to  this  sec- 
tion of  the  Constitution. 

In  this  connection  it  is  right  to  consider  and  determine  what 
is  the  proper  method  of  electing  State  officers,  and  who  have 
the  right  to  elect.  It  will  be  seen  by  reference  to  the  old  Con- 
stitution, that  Representatives  and  Senators  were  elected  by 
the  people ;  also  county  and  township  officers,  and  the  Gover- 
nor and  Lieutenant-Governor  were  elected  by  the  people.  All 
other  State  executive  officers  were  elected  by  joint  vote  of  both 
houses  of  the  General  Assembly,  as  were,  also,  the  president 
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and  judges  of  the  Circuit  Courts.  The  judges  of  the  Supreme 
Court  were  appointed  by  the  Governor,  by  and  with  the  advice 
of  the  Senate,  and  they  a^>pointed  the  clerk  of  this  Court  [R. 
S.  1843,  PP-  97>  100*  lOi  and  102.]  The  Constitution  also 
provided  for  the  election  of  other  officers  by  the  vote  of  both 
houses. 

By  the  new  Constitution,  the  people  changed  the  system  of 
decting  State  officers,  so  as  to  revest  in  the  people  of  the  State 
at  large  the  right  to  vote  for  and  elect  all  administrative  State 
officers  prescribed  for  in  the  Constitution,  and  all  the  judges 
and  clerk  of  the  Supreme  Court,  and  also>  provided  for  the 
election  of  the  Superintendent  of  Public  Instruction.  In  the 
first  article  and  first  section  of  the  new  Constitution,  they  claim 
that  all  power  is  inherent  in  the  people.    By  Section  i ,  Article 

3,  they  divide  the  powers  of  the  Government  in  three  separate 
departments — the  Legislative,  the  Executive,  including  the 
Administrative,  and  the  Judicial — and  declare  and  say  that  no 
person  charged  with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  another,  except  as 
in  this  Constitution  expressly  provided.    By  Section  i ,  Article 

4,  it  is  declared  that  the  legislative  authority  of  the  State  shall 
be  vested  in  the  General  Assembly,  which  shall  consist  of  a 
Senate  and  House  of  Representatives,  and  by  Section  16,  same 
article,  it  is  declared  that  each  house  shall  have  all  powers 
necessary  for  a  branch  of  the  legislative  department  of  a  free 
and  independent  State.  This  is  all  the  general  power  granted 
to  this  department,  and  it  is  nowhere  provided  in  what  manner 
an  officer,  to  fill  an  office  created  by  law,  shall  be  elected.  The 
Constitution,  by  its  terms,  declares  and  vests  the  executive 
power  of  the  State  in  the  Governor,  and  it  specifically  author- 
izes the  Governor  to  fill  vacancies  in  State  offices. 

.  There  is  no  provision  in  the  Constitution  declaring  by  whom 
a  State  officer  shall  be  chosen  or  elected  to  a  State  office 
created  by  law.  It  seems  manifest  by  the  change  made  in  the 
Constitution,  taking  away  the  power  granted  by  the  old  Con- 
stitution to  the  General  Assembly  to  elect  State  officers,  the 
people  retaining  the  power  to  elect  all  State  officers  created  by 
the  new  Constitution,  and  granting  to  no  department  of  Gov- 
ernment the  right  to  elect  officers  to  fill  the  State  offices  which 


>l AlE   IX  I'd.  WOKKAL   V.  I'htLLF.  697 

might  thereafter  be  created  by  law,  tliat  one  of  the  principal 
objects  in  revising  the  Constitution  was  to  take  from  the  legis- 
lative and  executive  departments  of  the  Government,  all  power 
to  fill  State  offices  by  the  appointment  or  election  of  such  offi- 
cers. In  the  Constitutional  Debates,  Vol.  2,  p.  138,  we  find 
Mr.  Ilolman,  who  was  a  member  of  the  Convention,  saying 
in  a  speech — 

**  It  will  K'  recollected  that  we  do  not  intend  to  confer  u|)«>n  the  legislature  the 
|K»wfr  «»f  a)>|Kjintin{;.  There  may  pos-ibly  l>e  two  or  three  otiiccr'*,  the  apfwint- 
luciit  uf  which  will  be  vested  in  the  Legislature." 

And  nowhere  do  we  find  the  assertion  controverted.  We 
also  find  in  the  address  issued  by  that  Convention  to  the  electors 
of  the  State,  setting  forth  the  changes  proposed,  a  statement 
that— 

**  The  .^-cretary  of  the  State,  Auditor  «)f  State  and  Treasurer  of  State,  who  were 
t  Icctcil  under  the  old  Constitution  iiy  the  Legi>lature,  are  now  elected  l>y  the 
j'toi'lc.*' 

There  is  also  the  following  statement  in  regard  to  the  elec- 
tion of  judges — 

•'The  Supreme  and  Circuit  Judges  heretofore  cho«»en,the  fornur  l»y  a)){)oin(nient 
o{  the  (ii»vernor,  conlirmed  by  ihe  Senate,  and  the  latter  by  joint  vote  of  both 
house*,  are,  by  the  new  Constitution,  to  be  elected  by  the  people,*'  and  it  i-»  .stated 
'.hat  "there  li  to  l>e  elected  by  the  jicople  a  i)rosecuting  attorney  for  each  judicial 
circuit.*' 

It  seems  to  be  evident  that  if  the  office  now  under  consider- 
ation had  been  created  by  the  Constitution,  the  mode  of  elect- 
ing the  officer  would  have  been  declared  to  be  by  election  by 
the  people.  No  greater  reasons  exist  why  the  Secretary  of 
State  or  the  Superintendent  of  Public  Instruction  should 
be  elected  by  the  people,  than  the  Chief  of  the  Bureau 
of  Statistics.  The  conclusion  we  unhesitatingly  reach  is,  that, 
under  the  new  Constitution,  which  took  effect  November  I , 
185 1,  the  power  to  elect  State  officers  whose  duties  are  general, 
and  such  are  the  duties  of  the  Chief  of  the  Indiana  Bureau  of 
Statistics,  remains  with  the  people,  and  that  the  proper  inter- 
pretation and  construction  to  be  given  Section  i.  Article  15,  is 
that  State  officers  shall  be  chosen  by  the  electors  of  the  State 
in  such  manner  as  may  be  prescribed  by  law,  and  that  it  is  the 
duty  of  the  Legislature,  in  creating  a  State  officer,  to  fix  the 
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term  of  the  office  and  provide  for  the  election  of  the  officer  by 
the  people. 

On  examination  we  find  the  construction  we  have  given  the 
Constitution  supported  by  the  practical  interpretation  g^iven  to 
it  until  within  a  very  recent  date.  Soon  after  the  adoption  of 
the  Constitution,  the  office  of  Attorney-General  was  created, 
and  it  was  provided  by  law  that  the  officer  should  be  elected 
by  the  electors  of  the  State.  True,  the  Act  provided  that  the 
General  Assembly  should  elect  to  fill  the  vacancy  existing 
until  an  election  by  the  people,  but  the  General  Assembly  ad- 
journed without  holding  an  election  and  electing  such  officer, 
as  the  Act  provided  The  &ir  inference  is,  that  on  more  ma- 
ture deliberation,  after  the  passage  of  the  Act,  they  determined 
that  they  had  no  power  to  elect,  and  hence  adjourned  without 
doing  so. 

The  Constitution  provides  that  the  General  Assembly  shall 
provide  by  law  for  the  speedy  publication  of  the  decisions 
of  the  Supreme  Court  (Sec.  6,  Art  7),  and  immediately  after 
the  adoption  of  the  Constitution,  the  Legislature  created  the 
office  of  Reporter  of  the  Supreme  Court,  and  provided  for 
the  election  of  the  Reporter  by  the  people.  Likewise,  district 
officers  were  created.  Courts  of  Common  Pleas  were  established, 
and  the  offices  of  judges  of  the  Courts  of  Common  Pleas  and 
district  prosecuting  attorneys  were  created,  and  it  was  provided 
by  law  that  the  judges  and  prosecutors  should  be  elected  by 
the  electors  of  the  respective  districts.  Without  setting  out 
the  various  provisions  in  the  Constitution  vesting  appointing 
power  in  the  Governor  of  the  State,  it  is  our  conclusion  that 
the  right  to  fill  the  vacancies  in  all  such  offices  is  vested  in  the 
Governor,  the  executive  officer  of  the  State. 

It  follows,  therefore,  that  the  Act  of  1883,  amending  Section 
2  of  the  Act  of  1879,  providing  for  the  election  of  the  Chief  of 
the  Indiana  Bureau  of  Statistics  by  the  General  Assembly,  is 
unconstitutional  and  void,  and  the  Act  of  1879,  attempted  to 
be  amended,  is  still  in  force.  Section  2  of  the  Act  of  1879 
provides  that  the  Governor  shall  appoint  the  chief.  In  so  br 
as  it  provides  for  the  appointment  by  the  Governor,  it  is  simply 
declaratory  of  the  Constitution  and  gives  to  the  Governor  no 
power  that  he  did  not  possess  by  virtue  of  the  Constitution,  as 
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by  it  he  held  power  to  fill  the  vacancy  until  an  election  by  the 
people,  and  the  Legislature  could  give  the  Governor  no  greater 
authority,  but  this  section  is  valid  and  operates  to  fix  the  tenure 
of  the  office.  The  force  and  effect  of  this  section  is  to  fix  the 
tenure  of  the  office  at  two  years :  American  and  English 
Encyclopedia,  Vol.  3,  p.  674,  note  i  ;  Ntwland  v.  J/irj//  (1857), 
19  111.  376;  Tlu  Iowa  Homestead  Co,  v.  Webster  County  (1866), 
21  Iowa  221. 

Though  the  law  creating  the  office  in  question  does  not  pro- 
vide for  the  election  of  the  officer  by  the  people,  and  is  silent 
on  that  subject,  and  there  is  no  provision  of  the  statute  relating 
to  and  providing  for  the  election  of  this  particular  officer,  yet 
we  think  the  law  creates  the  office,  and  when  created,  the  peo- 
ple have  the  right  to  elect  the  officer.  It  would  seem  that  they 
would  have  that  right,  and  might  elect  such  officer  at  a  general 
State  election,  even  if  there  was  no  statute  in  force  governing 
general  elections  that  contemplated  the  election  of  such  officer. 
The  people  cannot  be  deprived  of  the  right  to  elect  an  officer, 
by  the  neglect  or  refusal  of  the  Legislature  to  discharge  its 
duty.  But  we  arc  not  called  upon  to  decide  that  question,  as 
the  general  election  law  clearly  authorizes  the  election  of  such 
officers.     Sec.  4678,  Rev.  Stat.,  1881,  reads  as  follows — 

'*  .\  general  election  shall  be  held  on  the  first  Tuesday  after  the  6rst  Monday  in 
November,  in  the  year  1882,  and  biennially  thereafter  on  the  same  day,  at  which 
election  all  existing  vacancies  in  offices,  and  all  offices,  the  terms  of  which  will 
expire  l^efore  the  next  general  election  thereafter,  shall  be  filled,  unless  otherwise 
provided  by  law." 

This  statute  is  broad  enough,  and  it  was  intended  to  fill  all 
offices  which  would  become  vacant  before  the  next  general 
election.  The  appointee  of  the  Governor  would  hold  until  his 
successor  was  elected  at  the  next  general  election  after  he  was 
appointed  and  until  his  successor  had  qualified.  There  can  be 
no  question  but  that  the  people  have  the  right  to  elect  the 
Chief  of  the  Bureau  of  Statistics  at  the  general  State  elections 
provided  for  by  Sec.  4678,  Rev.  Stat,  1 881. 

In  determining  the  right  of  the  people  to  elect  a  State  officer 
and  the  appointing  power  of  the  Governor,  we  limit  what  we 
have  said  to  offices  of  the  nature  and  character  of  the  one  in 
question.     There  may  be  a  class  of  officers,  and  probably  is^ 
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whofle  duties  are  not  general,  or  relate  to  and  are  calculated  to 
aid  die  Governor  in  the  execution  of  the  laws,  or  police  officers 
whom  the  Governor  would  have  the  right  to  appoint,  but  in 
regard  to  his  right  to  appoint  such  officers  we  decide  nothing. 

The  conclusion  we  reach  is,  that  the  General  Assembly  had 
no  power  to  elect  the  appellee  to  the  office  in  question,  and 
that  such  election  was  void;  that  the  information  alleges  there 
was  a  vacancy  in  the  office;  that  the  appellee  usurped  the 
<^ce  and  illegally  held  possession  of  it;  that  the  Governor 
appointed  the  relator,  and  he  was  eligible  and  is  entitled  to  the 
office.  The  Court  below  erred  in  sustaining  the  demurrer  to 
the  information. 

The  judgment  is  reversed  at  the  costs  of  the  appellee  and  the 
cause  remanded  to  the.  Court  below,  with  instructions  to  over- 
rule the  demurrer  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Eluott  and  Mitchell,  JJ.,  dissent 

Eluott,  C.  J.:  I  dissent  from  the  prevailing  opinion,  for  the 
reason  that  I  believe  the  Legislature  has  power,  and  that,  hav- 
ing power  to  do  this,  it  has  also  the  right  to  select  the  means 
and  agencies  which  it  deems  necessary  to  carry  into  effect  the 
law  it  has  enacted,  establishing  that  bureau.  I  have  stated  my 
views  in  the  opinion  in  the  case  of  State  v.  Hyde  [decided  No* 
vember  7,  1889],  and  I  do  not  deem  it  necessary  to  again  dis- 
cuss the  question. 


[The  ▼iewi  of  the  dissentiiig  judge 
can  be  mdentood  from  this  quotation 
from  hk  opinioii  in  the  case  alluded 
Id— **!£  the  power  to  appoint  is  ex- 
clnshrelj  execntiTe,  the  proTisions  of 
oar  CoMtifarion  expresslj  designating 
the  CMCt  in  which  the  GoTcrnor  may 
appoint  am  meaoingleaa;  bat  the  words 
of  an  tnaifoment  of  such  a  solemn  and 
high  Datum  as  that  of  the  organic  law 
of  a  sofcreign  state  cannot  be  disre- 
garded. Courts  hate  no  light  10  treat 
them  as  dead- and  unmeaning;  on  the 
contrary  eadi  word  is  to  be  deemed 
one  of  life  and  strength.  Giving  force 
to  the  Tarious  provisioiis  of  the  Conoi- 


tution  which  designate  the  cases  in 
which  the  Governor  may  appoint  to  of- 
fice, it  must  be  held  that  he  can  ap- 
point in  no  others ;  for  it  is  a  rudimental 
principle  that  the  express  mention  of 
one  thing  implies  the  exclusion  of  all 
others.  •  •  •  If  the  Governor  pos- 
sesses the  power  of  appoinfment  as 
an  inherent  and  exclusive  attribute  of 
executive  power,  then  the  many  pro- 
visions— for  there  are  many  of  them— 
designating  the  cases  in  which  he  may 
appoint,  are  vain  and  fruitless;  since, 
if  the  power  is  an  inherent  executive 
element,  these  provisions  are  utterly 
meaningless.** 
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At  the  same  session  of  the  Legisla- 
ture at  which  the  Act  declared  invalid 
in  the  piinci}>al  opinion  was  passed, 
another  Act  was  passed  providing  for 
cities  having  over  fifty  thousand  inhabi* 
tants,  a  Board  of  Control,  which  should 
take  charge  of  the  streets  and  alleys  of 
the  cities,  attend  to  their  construction 
and  repair,  employ  laborers,  and  attend 
to  all  necessary  work  connected  there- 
with. The  Common  Council  was  re- 
quired  to  provide  funds  for  the  expenses 
incurred  by  the  Board.  All  other 
Boards  of  the  kind  were  abolished.  The 
Legislature,  by  a  joint  vote  of  a  ma- 
jority thereof,  elected  the  members  of 
the  Board,  and  the  Speaker  of  the 
House  of  Representatives  and  the  Se- 
cretary of  the  Senate  certified  to  the 
election,  which  certificate  was  declared 
to  be  '*  his  authority  to  act  as  a  mem- 
ber of  such  Board.'* 

By  a  divided  Court,  thb  Act  was  de- 
clared unconstitutional,  one  of  the 
grounds  being  that  it  involved  the  ex- 
ercise of  executive  functions  which 
were  prohibited  by  the  Constitution. 
••Generally,"  says  the  Court  in  the 
principal  opinion  in  that  case,  •*  then, 
the  appointment  to  an  office  is  an  exec- 
utive function.  It  must  be  conceded, 
however,  that  it  is  not  every  appoint- 
ment to  office  which  involves  the  exer- 
cise of  executive  functions,  as,  for  in- 
stance, the  appointments  made  by  judi- 
cial officers  in  the  discharge  of  their 
official  duties,  or  the  appointments  made 
by  the  General  Assembly  of  officers 
necessary  to  enable  it  to  properly  dis- 
charge its  duties  as  an  independent  leg- 
islative body,  and  the  like.  Such  ap- 
pointments by  the  several  departments 
of  the  State  Government  are  necessary 
to  enable  them  to  maintain  their  inde- 
pendent existence,  and  do -not  involve 
an  encroachment  upon  the  functions  of 
any  other  branch.  But  the  appointment 
to  an  office  like  the  one  involved  here, 
where  it  b  in  no  manner    connected 
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with  the  discharge  of  legislative  duties,, 
we  think  involves  the  exercise  of  exec- 
utive functions,  and  falls  within  the  pro- 
hibition of  Section  i.  Article  3,  of  the 
Constitution  [that  is,  that  the  powers  of 
the  Government  are  divided  into  three 
separate  departments:  the  legislative, 
the  executive,  including  the  administra- 
tive, and  the  judicial ;  and  no  person 
charged  with  official  duties  ander  one 
of  these  departments  shall  exercise  any 
of  the  functions  of  another,  except  as 
in  this  Constitution  expressly  provided]. 
Referring  to  the  clause  of  the  Con- 
stitution that  ''All  officers  whose  q>- 
pointments  are  not  otherwise  provided 
for  in  this  Constitution  shall  be  chosen 
in  such  manner  as  now  is,  or  hereafter 
may  be,  prescribed  by  law,''  the  Court 
said — ^**This  provision  is  evidently  to 
be  construed  in  the  light  of  the  laws  in 
force  at  the  time  of  its  adoption.  We 
think  it  would  be  impossible  to  ascer- 
tain its  meaning  in  any  other  way. 
Other  sections  of  the  Constitution  make 
provision  for  appointments  by  the  Gov- 
ernor and  for  certain  appointments  by 
the  General  Assembly ;  but  there  was 
still  a  large  number  of  officers  created 
by  law  for  whose  appointment  no  pro- 
vision had  been  made.  In  view  of  this- 
fact,  Section  I,  Article  1 5,  was  inserted* 
providing  that  such  officers  should  be 
appointed  in  such  manner  as  then  was, 
or  as  should  thereafter  be,  prescribed  by 
law.  It  is  disclosed  by  an  examination 
of  the  laws  then  in  force,  that  the  State 
librarian,  State  printer.  Warden  of  the 
State  prison  at  Jeffersonville,  Commis- 
sioners of  the  Insane  Asylum,  and,  per- 
haps, some  other  officers,  for  whose  ap- 
pointment no  provision  is  made  in  the 
Constitution,  were  elected  or  appointed 
by  joint  ballot  of  the  two  Houses  of  the 
General  Assembly.  This,  at  the  time 
of  the  adoption  of  the  Constitution,  was 
the  manner  prescribed  by  law  for  their 
appointment  This  section  provides 
that  they  shall  continue  to  be  so  ap- 
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poiptcdf  Qidcts  ft  dinBrent  mode  is  pK- 
icribcd  bf  l«v.  This  comtnictkm  har- 
monfics  and  gives  force  to  all  the 
provisioos  of  theConstitutioB ;  while  to 
wholly  deny  the  General  Aaiemblj  the 
power  to  Buike  appointments,  renders 
meaningless  many  words,  phrmes,  Mid 
even  whole  sentences  fonnd  in  that  in- 


But  the  Cooitdoes  not  rest  its  opin- 
ion wholly  npon  the  argument  set  out 
above.   It  proceeds  to  say— ^  We  thmk 
il  plain  that  the  power  to  provide  by 
law  the  mummer  or  mcde  of  making  an 
.  appointment,  does  not  include  the  power 
•to  make  the  appointment  itself.    As  has 
4)een  sakl,  by  Section  i,  Article  15,  the 
General  Assembly  has  the  right  to  ap- 
point such  officers  as  it  had  the  right  by 
the  law  in  foroe  aft  the  time  of  its  adop- 
tion to  select,  and  by  the  terms  of  that 
section  it  also  has  the  right  to  prescribe 
by  law  the  manner  in  which  officers,  for 
whose  appointment  no  provision  is  made 
in  the  Constitution,  shall  be  appointed. 
What,  ttlen,  is  the  limit  of  the  legisla- 
tive power  to  appoint  to  offices  created 
bf  statute,  or  b  there  any  limit  to  such 
power?    If  there  is  no  limit,  then  the 
General  Assembly  may  ^>point  all  the 
officers  created  by  statute,  from  the  At- 
torney-General of  the  S^ate  down  to  the 
smallest  township  officer,  for  they  are 
all  the  creatures  of  the  statute.    It  may 
appoint  the  Board  of  County  Commis- 
sioners,  the  Township  Trustees,  County 
Superintendents,  and  even  Road  Super- 
-visois.    It  may  create  offices  without 
limit  and  fill  them  with  its  own  ap- 
pointees.   In  the  light  of  contempora- 
neous history  of  the  Constitution,  we  do 
not  think  it  will  be  seriously  contended 
that  the  framers  of  that  instrument  in- 
tended to  confer  upon,  or  leave  with, 
the  General  Assembly  any  such  power. 
Where, then,  b  the  limit?    Whatever 
the  limit  may  be,  it  b  clear  to  us  that  it 
has  no  power  to  fill,  fay  appointment,  a 
local  office  like  the  one  now  under  con- 


sidentkm.  As  the  right  to  prescribe  by 
law  the  manner  of  appointing  to  n  new 
office  created  by  the  Legislature  does 
not  carry  with  it  the  right  to  makesndi 
appointment,  we  know  of  no  pravisioo 
in  the  Constitution  under  which  snch 
right  can  reasonably  be  asserted.  It  b 
believed  that  thb  conclusion  accords 
with  the  practical  oonstructioa  hereto- 
fore placed  npon  our  Constitntion  :** 
Siaie  ex  rel,  Jamet^m  v.  Denny  (1889), 
118  Ind.  382. 

Upon   the'same  day  the  caae  just 
quoted   from,  was    decided,  the  same 
Court  also  decided  another  case,  involv- 
ing the  same  principles.      The  sam« 
Legislature  had  ^ipointed  a  Board  for 
the  control  of  the  Police  and  Fire  De- 
partments of  all  cities  having  a  popula- 
tion of  29,000  and  over ;  and  selected 
the  members  of  the  Board  of  Control. 
Not  only  was  the    iqppointment  held 
invalid,  but  the  entire  Act,  as  in  the  pre- 
vious case,  on  the  ground  that  the  Act 
deprived  the  cities  embraced  by  it  of 
local  self-control :  City  ofEvanwiUe  v. 
State  ex  ret,  Btend  ( 1889),  1 18  Ind.  426; 
Stateex  rel,  HoU  v.  Denny  (1889),  118 
Id.  449  (involving  the  same  questions). 
The  Constitution  ordains  that — "It 
shall  be  the  duty  of  the  General  As- 
sembly to  provide,  by  law,  for  the  sup- 
port of  institutions  for  the  education  of 
the  deaf  and  dumb  and  of  the  bllni!, 
and  also  for  the  treatment  of  the  in- 
sane."  It  was  held  that  the  Legislature 
had  the  right  to  make  the  appointments 
or  the  election  of  a  Board  of  Trustees 
for  such  asylums,  under  the  clause  re- 
quiring it  to  provide  for  the  support  c  f 
such  institutions.    The  judge  who  wrote 
the  principal  opinion  thought  that  the 
clause  thai—**  All  officers,  whose  ap* 
poinlment  b  not  otherwise  provided  for 
in  thb  Constitution,  shall  be  chosen  in 
such  manner  as  now  b,  or  hereafter  may 
be,  prescribed  by  law  "^-controlled  the 
case,  and  empowered  the  Legislature  to 
elect  or  make  the    appointment;  but 
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three  of  tbe  judges,  while  concnrring  in 
the  general  result,  apparently  did  not 
join  in  this  part  of  the  opinion,  unless, 
possibly,  it  was  Elliott,  J. 

Mitchell,  J.,  said—"  The  Constitu* 
tion  provides  specifically  the  manner  in 
which  certain  officers  are  to  be  chosen. 
With  reference  to  those  not  therein  pro- 
vided for,  it  directs  that  they  shall  be 
chosen   as  may  be  prescribed  by  law. 
That  was  the  command  of  the  people 
concerning  a  right  inherent  in  them.  If 
the  original  law  of  the  5kate  were  silent 
concerning  the  method  of  selecting  offi- 
cers   whose    appointments    were    not 
othem'ise  provided  for  in  the  Constitu- 
tion, it  would  then  be  necessary  in  each 
ca>e  to  solve  the  question  by  construc- 
tion, and  by  considering  whether  the 
duty  or  power  in  each  particular  case 
))ertained  to  the  legislative,  the  execu- 
tive, or  the  judiciary.     But,  confining 
ourselves  strictly  to  the  case  before  the 
Court,  we  assert  that  the  power  to  ap- 
point agencies  for  the  government  of 
the  hospital  for  the  insane  b  not  left  to 
inference,    but  is  expressly  conferred 
upon  the  General  Assembly.     As  we 
have  already  seen,  the  Constitution  in 
the  most  explicit  terms  enjoins  upon  the 
General  Assembly  the    duty  to  make 
provibion  by  law  for  the  support  and 
maintenance  of  this  institution.      The 
solemn  obligation  thus    imposed   was 
laid  directly  upon  that  body,  and  it  was 
left  absolutely  untrammeled  as  to  the 
means  and  agencies  which  it  should 
emi  loy  in  executing  the  high  command 
of  the  people. 

''Accepting  as  correct  the  proposition 
that  a  law  enacted  in  obedience  to,  and 
in  execution  of,  the  express  command  of 
the  ConsiitBtion,  which  is  not  in  palpa- 
ble violation  of  some  express  Constitu- 
tional provision,  is  of  as  high  sanction 
as  though  it  were  found  in  that  instru- 
ment, and  the  further  conclusion  follows 
that  the  command  of  the  Constitution, 
whicii  enjoined  upon  Che  General  As- 


sembly the  duty  to  provide  by  law  for 
the  support  of  the  benevolent  institu- 
tions, was  equivalent  to  an  express  grant 
of  authority  to  provide  fur  the  selection 
of  all  such  agents  or  officers  as  that 
body  should  deem  necessary  to  accom- 
plish the  duty  imposed.  Having  been 
thus  authorized,  the  manner  of  selecting 
the  agencies  for  the  government  of 
these  institutions,  as  provided  by  the 
Legislature,  is  not  now  open  to  question 
by  any  other  department  of  the  Gov- 
enmient :"  Hovey  v.  Siaie^  decided  by 
the  Supreme  Coun  of  Indiana,  April 
20,  1889. 

A  former  case  over  the  appointment 
of  trustees  for  the  same  place,  did  not 
involve  the  Constitutional  question  pre- 
sented in  the  latter  case  :  SiaU  ex  rel. 
CarsoH  v.  Harrison  (1 888),  II3  Ind. 
434 ;  Haviy  v.  State,  S.  Q.  Ind.,  May 
18,  1889. 

At  the  same  time  the  principal  case 
was  decided,  the  Court  decided  State 
ex  ret,  Yancey  v.  Jiyelet  involving 
the  sa^ie  question  presented  by  the 
principal  case.  It  was  decided  by  a 
divided  court,  the  same  judges  dissent- 
ing. 

Another  case  in  Indiana  is  somewhat 
illustrative  of  the  general  question,  es- 
pecially certain  language  used  by  the 
Court.  In  this  case  there  was  no  divis- 
ion of  opinion.  The  Legislature  in 
1889  created  a  Supreme  Court  Com- 
mission, and  itself  selected  the  Com- 
missioners. The  Supreme  Court  re- 
fused to  acknowledge  the  validity  of 
the  Act 

In  discussing  the  case,  Elliott,  J. 
(who  dibsented  in  the  principal  case), 
said:  "Counsel  for  the  defendants 
refer  us  to  the  case  of  Taylor  v. 
Com,  (1830),  3  J.  J.  Marsh.  (Ky.)  401, 
where  it  is  held  that  the  appointment 
to  office  is  intrinsically  an  executive 
function.  Other  courts  have  asserted  a 
like  doctrine.  Thus  it  was  said  in  State 
▼.  Barbour  (1885),  53  Conn.  76,  that 
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*  tppointiBCBti  to  ofiee,  fay  wbomoever 
BBMle,  are  iiiiriiiiietnj  cxccatiTe  acu.' 
But  if  we  were  to  aooqil  thk  doctrine 
■s  conecty  and  give  it  foil  qspUcation, 
then  it  woold  mHylgtely  dntroy  the 
dainoff  the  dcfendaotBt  for  if  the  Twht 
to  appoint  can  never  be  anything  else 
than  an  oecntive  actytlie  fltteaiptof  the 
Ln^^datore  to  appoint  the  dainanti  intt 
nttcilj  aborttre.  But  we  do  not  vndcr- 
atandtheamhoritiefl  to  aaMrt  that  the 
■election  of  offioen  is  ahraji  an  execu- 
tive act  On  the  contrary,  the  aothori- 
tics  hold  that,  while  the  power  is 
intrinsically  executive,  it  may  be  exer- 
cised by  a  court,  or  fay  a  legislative 
body,  as  an  incidental  power  of  an  in- 
dependent department  of  the  govern- 
ment No  one  would,  we  confidently 
assume^  be  so  bold  as  to  assert  that  the 
L^^islatuie  may  not  appoint  otnceis  con- 
nected with  its  dndes  and  proceedings, 
and  there  is  no  more  reason  for  denying 
the  power  to  the  courts  than  there  is  ^ 
denying  it  to  the  Legislature.  The  truth 
is  thft  idl  independent  departments  have 
some  ifjpointing  power  as  an  incident 
of  the  principal  power,lbr  without  it  no 
department  can  be  independent :  SiaU 
V.  Barhpur^  st^ra;  Aekte/t  Cau 
(1856),  4  Abb.  Pr.  (N.  Y.)  35.  We 
are  not  here  dealing  with  the  general 
power  to  appoint,  but  we  are  dealing 
with  a  single  phase  of  the  general  ques- 
tion, and  we  do  no  more  than  affirm 
that  each  department  must  have,  and 
does  have,  some  ap|&ointing  power,  and 
that  where  an  appointment  is  essential 
to  the  proper  exercise  of  a  judicial  duty, 
the  court  concerned  has  authority  to 
make  the  appoint lufut  If  this  be  not 
true,  then  no  court  can  appoint  a  guar- 
dian, an  admimstntor,  a  receiver,  a  ref- 
eree, an  appraiser,  or  a  coounissioner. 
It  is  in  truth  impossible  to  conceive  of 
the  existence  of  an  independent  judicial 
department  without  the  power  to  make 
some  appointments.  The  denial  of  thb 
power  is  the  annihilation  of 


judicial  ^dependence :"    SitiU  exrA 
JUuey  V.  NohU  (1889)9  "S  Ind.  35a 

The  Constitution  of  Indiana  does  not 
provide  for  the  election  of  an  Attorn^- 
GeneraL  The  oflke  was  created  by 
statute  in  1855,  and  the  statale  creating 
it  provided  that  the  Lq;islalnre  sbouki 
elect  an  inrumlimt  who  shoukl  serve 
until  the  next  general  election.  The 
Legislature  had  fiuled  to  elect,  and  the 
Governor  claimed  the  right  of  appoim- 
ment,onthe  ground  that  there  vras  a 
vacancy.  TheSecretaryofSuterelused 
to  commission  the  appointee,  and  the 
Court  denied  the  Governor's  right  to 
make  the  appointment  The  validity  of 
the  statute  was  not  contested ;  the  ques- 
tion being  one  of  construction.  Its 
validky  seems  to  have  been  conceded: 
C^Uim  V.  State  (1856),  8  Ind.  344. 

A  similar  concession  seems  to  have 
been  made  in  the  case  of  a  director  of 
the  State  Prison,  who  was  chosen  by  the 
L^lature :  Baker  v.  Xirk  (1870),  33 
Ind.  517. 

In  1868,  a  retiring  board  of  the  army 
reported  that  a  colonel,  a  breveted 
major-general,  ought  to  be  retired ;  the 
A«sident  retired  him,  under  an  Act  of 
Congress,  with  the  full  rank  of  major- 
general.  Sulisequently  an  Act  of  Con- 
grem  attempted  to  change  his  retired 
ranktothatoffarigadier-gencraL  While 
it  was  said  that  ^>pointments  to  office 
could  be  made  only  by  the  executive 
branch  of  the  Government  in  the  man- 
ner provided  fay  the  Constitutioo,  yet 
the  later  Act  of  Congress  only  had  the 
effect  to  change  hb  rank  and  not  to 
change  his  office :  Weod^.  U,  5.  (1879), 

15  Q.  a.  151. 

A  letter  of  Jefferson  to  Samuel  Rerch- 
ival,  dated- July  12, 1816,  has  often  been 
dted  upon  the  point  under  discussion. 
In  that  letter  he  said — **  Nomination  to 
offices  is  an  Executive  function.  To 
give  it  to  the  Legislator,  as  we  do 
[speaking  of  Virginia],  is  a  violatbo 
of  the  principle  of  the    separation  of 
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powers.  It  swenres  the  members  from 
correctness,  by  tempting  to  intrigue  for 
oAices  themaeWes,  and  to  corrupt  barter 
of  votes ;  and  destroys  responsibility  by 
dividing  it  among  the  multitudes.  By 
leaving  nomination  in  its  proper  place, 
among  executive  functions,  the  principle 
of  the  distribution  of  power  is  pre- 
served, and  the  responsibility  weighs 
with  its  heaviest  force  on  a  single  head." 
This  letter,  and  others  of  Mr.  Jeffer- 
son, have  received  attemion  from  the 
Supreme  Court  of  California.  In  that 
State  the  Constitution  provided  that 
"  The  powers  of  the  Government  of  the 
State  of  California  shall  be  divided  into 
three  separate  departments — the  legis- 
lative, executive,  and  judicial ;  and  no 
person  charged  with  the  exercise  of 
powers  properly  belonging  to  one  of 
tiiese  departments  shall  exercise  any 
functions  appertaining  to  either  of  the 
others,  except  as  in  thb  Constitution 
expressly  directed  or  permitted."  An- 
other clause  in  the  Constitution  provided 
that  "  All  officers  or  commissioners, 
whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and 
all  officers  or  commissioners  whose 
offices  or  duties  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people, 
or  appointed,  as  the  Legislature  may 
direct"  The  Legislature  passed  a  law 
providing  for  a  board  of  trustees  to  con- 
trol the  State  Library,  and  that  such 
trustees  should  be  selected  by  the  Leg- 
islature in  joint  convention  assembled. 
This  Act  was  held  valid.  Commenting 
on  Jefferson's  letters,  the  Court  said^ 
"  No  doubt  these  views  as  to  the  in- 
trinsic nature  of  the  power  of  appoint- 
ment or  of  nomination  to  office,  and  of 
the  expediency  of  confining  it  to  the 
executive  department  of  the  Govern- 
ment, are  entitled  to  the  highest  consid- 
eration; but  the  question  here  is  not 
what  the  Constitution  ought  to  be,  but 
what  it  is,  or,  in  other  words,  what  was 
the  intention  of  its  framers  as  to  this 


particular  matter  ?  Of  course,  if  there 
had  been  at  the  time  of  its  adoption  a 
general  consensus  of  opinion  in  har- 
mony with  the  views  of  Mr.  Jefferson, 
we  should  be  forced  to  conclude  that  its 
framers  intended  to  fortxd  to  the  Leg- 
islature the  exercise  of  the  power  of 
appointment  to  office,  but  there  was  no 
such  consensus  of  opinion.  On  the 
contrary,  it  had  not  only  been  decided 
in  other  States  of  the  Union,  under  Con- 
stitutions containing  provisions  substan- 
tially equivalent  to  the  sections  above 
quoted  from  our  own,  that  the  Legisla- 
ture could  fill  offices  by  itself  created, 
but  our  own  Supreme  Court,  constming 
provisions  of  our  old  Constitation,  had 
come  to  the  same  conclusion  :**  Peoph 
V.  Freeman^  S.  Ct.  Cal.,  Aug.  50,  1889. 

Accordingly  it  was  held  that  the 
Legislature  could  appoint  a  physician 
for  the  State  Insane  Asylum :  People  v. 
Langdon  (1857),  8  Cal.  i.  So,  People 
v.  Fitch  (1 85 1),  I  Id.  519,  an  instance 
of  appointment  by  the  Legislature  of  a 
State  printer. 

In  Maryland,  it  was  held  that  the 
Legislature  could  appoint  to  an  office, 
even  taking  that  power  from  the  Gov- 
ernor, when  it  had  created  the  office, 
and  expressly  authorized  or  tacitly  al- 
lowed him  to  fill  it  by  appointment. 
Mason,  J.,  said  that  Article  2,  Sec- 
tion II,  of  the  Constitution,  provides 
"  that  the  Governor  shall  appoint  all 
officers  *  whose  appointment  or  elec- 
tion is  not  otherwise  herein  provided 
for,  unless  a  different  mode  of  appoint- 
ment be  prescribed  by  the  law  creat- 
ing the  office.'  In  few  words,  we 
think  this  provision  means,  simply,  that 
the  Governor  shall  have  the  power  to 
fill  all  offices  in  the  State,  whether 
created  by  the  Constitution  or  by  Act  of 
the  Assembly,  unless  otherwise  provided 
by  one  or  the  other.  *  ♦  *  »  The  office 
we  are  now  considering  is  one  of  legis- 
lative creation ;  and  by  the  Legislature 
it  can  be  modified,  controlled,  or  abol- 
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idwd;  aad  within  theM  general  powers 
it  cmbnced  the  right  to  change  the 
aodeoC  appointment  to  the  office.  We 
have  only  to  add  that  as  the  Lcgislatare 
has  the  power  to  wid»draw  the  anthority 
to  appoint  from  the  Governor,  the  mode 
pointed  out  by  the  Act  of  1854,  by  which 
the  inspecton  under  that  Act  were  to  be 
designated  and  qualified,  was  a  ooosti- 
twtional  exercise  of  legislative  power, 
and  we  need  not  say  whether  the  inspec- 
ton,  under  the  Act  of  1854,  are  techni- 
cally officers  in  point  of  law  or  not :" 
Drnvii  ▼.  Si&U  (1854),  7  Md.  151. 

In  MisBonri,  the  appointment  by  the 
Legislature  was  upheld,  but  the  statute 
was  not  questioned.  It  was  a  matter 
ofcoQStruedoo:  j;tei^  ▼.  Ziwi  (1853), 
18110.333. 

In  Nevada,  the  Legislature  incorpor- 
ated the  town  of  CarMn,  and  appointed 
the  Bomd  of  Trustees  for  the  lint  year. 
It  was  contended  that  the  act  of  ap- 
pointment was  void.  A  provision  almost 
identical  with  the  provision  in  the  In- 
diana Constitution  was  in  the  Gmstitu- 
tion  of  Nevada;  that  is,  dividing  the 
powers  of  the  government  into  three 
departments,  and  excluding  all  persons 
diatged  with  authority  under  one  from 
exercising  it  under  either  of  the  lemain- 
faig  two.  The  Governor  was  authorized 
lo  fill  any  office  which,  from  any  cause, 
should  **  become  Tacan^  and  no  mode  *' 
was  *' provided  by  the  Constitution  and 
laws,  for  filling  such  vacancy,  *  *  by 
granting  a  commission,"  which  expired 
at  the  next  election  and  qualification  of 
the  person  elected  to  such  office,  for  the 
provision  was  that  *'  All  officers  whose 
election  or  appointment  is  not  otherwise 
provided  for,  shall  be  chosen  or  ap- 
poimed  as  may  be  prescribed  by  law.*' 
The  constitutional  provisioo  referred  to 
was  held  not  to  apply  to  the  officers 
selected,  and  that  the  Legislature  had 
lull  power  to  make  the  appointments : 
5to/< V.  Rosemiock{\%^b\^\  Nev.  128. 
A  like  decision  was  made  by  the  same 


Court,  where  the  Legislature  had  se- 
lected county  officers  for  a  newly  created 
county,  by  a  clause  inserted  in  the  Act 
creating  the  county.  In  such  an  instance 
it  was  deemed  that  there  was  no  %'acancy 
for  the  Governor  to  fill;  forattheinstsnt 
the  office  came  into  existence,  it  was 
filled,  and  not  vacant :  State  v.  Irwim 
(1869),  5  Nev.  III. 

In  New  York,  a  statute  provided  that 
no  committee  or  member  of  the  Com- 
mon Council  of  a  city,  should  **  perfonn 
any  executive  bosineas  whatever,  except 
as  b  or  shall  be  especially  imposed  on 
them  by  the  laws  of  this  State,  and  ex- 
cept that  the  Board  of  Aldermen  may 
approve  or  reject  the  nominations  made 
to  them  as  hereinafter  provided."  A 
subsequent  act  authorized  the  Council 
to  elect  or  appoint  a  Coosmissiooer  of 
Deeds  for  the  dty,  and  this  act  was 
held  valid:  Ackieyi  Com  (1856),  4 
Abb.  Pr.  (N.  Y.)  35. 

In  New  York,  the  Constitution  pro- 
vided that  all  city,  town  and  village 
officers,  ard  all  county  officers,  sboold 
be  elected  in  a  certain  way ;  and  *<  all 
other  officers,  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Consti- 
tution, and  all  officers  whose  office  may 
heteafter  be  created  by  law,  shall  be 
elected  by  the  people,  or  appointed  as 
the  Legislature  may  direct."  The  Leg- 
islature created  a  Board  of  Education 
and  selected  the  trustees  for  it,  and  this 
action  was  held  anthorized  by  the  Con- 
stitutional provision  quoted:  People "n. 
Bennett  (1867),  54  Barb.  (N.  Y.)  48a 
See  People  v.  Draper  (1857),  15  N.  Y. 
532;  PeppU  y.Al^ertson  (1873),  55 
Id.  50. 

In  North  Carolina,  the  Constitution 
provided  that  *«The  Governor  shall 
nominate,  and,  by  and  with  the  advice 
and  consent  of  a  majority  of  the  Sena- 
tors elect,  appoint  all  officers  whose 
offices  are  established  by  this  Constitu- 
tion, which  shall  be  created  by  law,  and 
whose  appointments  are  not  otherwise 
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provided  for,  and  no  such  officer  shall 
be  appointed  or  elected  by  the  General 
Assembly."      It    was   held   that   the 
words,  "whose  appointments  are  not 
otherwise  provided  for/*  meant  ''pro- 
vided for  by  the  Constitution/*  and  the 
words,  "no  such  officer  shall  be  ap- 
pointed or  elected  by  the  General  Aa- 
sembly/*  were  added  as  an  express  veto 
upon  the  power  of  the  General  Assembly 
to  appoint  or  to  elect  an  officer,  whether 
the  office  was  established  by  the  Con* 
stJtation  or  was  created  by  an  act  of  the 
General  Assembly.     Therefore,  an  act 
attempting  to  vest  in  the  IVcsidenI  of 
the  Senate  and  the  Speaker  of   the 
House  of  Representatives  all  the  power 
vested  in  tlie  Governor  to  appoint  a 
proxy,  or  proxies,  or  directors,  to  repre- 
sent the  interest  of  the  State  in  any  cor- 
poration, or  company,  in  which  the 
State  bad  an  interest,  was  held  void ; 
becanse  it  created  a  new  office,  took 
from  the  Governor  his  constitutional 
right  of  appointment,  and  placed  the 
appointment  in  the  Legislature;   con- 
trary to  the  express  veto  of  the  Consti- 
tution :     Staie  ex  rd.  Clark  v.  StamUy 
(1872),  66  N.  C.  59. 

So,  an  Act  of  the  Legislature,  vesting 
in  that  body  the  appointment  of  Trustees 
of  the  State  University,  Directors  of  the 
Penitentiary,  of  the  Lunatic  Asylum, 
and  of  the  Institution  for  the  Deaf  and 
Dumb  and  the  Blind,  was  void :  People 
ex  rel.  W.lker  v.  Bledsoe  (1 873),  68  N. 
C.  457 ;  People  ex  rel.  Nichols  v.  McJCee 
(1873),  68  W-  429;  University  P.  P. 
Co.  V.  HoUen  (1869),  63  Id.  410. 

Section  27,  Article  2,  of  the  Constitu- 
tion of  Ohio,  is  as  follows:  "The 
election  and  appointment  of  all  officers, 
and  the  filling  of  all  vacancies  not  other- 
wise provided  for  by  this  Constitution, 
or  the  Constitution  of  the  United  States, 
shall  be  made  in  such  manner  as  may 
be  directed  by  law ;  hut  no  appointing 
poTver  shall  be  exercised  by  the  General 
Assembly,  except  as  prescribed  in  this 


Coftstitmiiam,  and  in  the  election  of 
United  States  Senators;  and  in  these 
cases  the  vote  shall  be  taken  viva  voce." 
And  Sectioo  2  of  Article  7  contained 
this  clause :  "  The  directors  of  the  peni 
tenttary  shall  be  appointed  or  elected  in 
aoch  manner  as  the  General  Assembly 
may  direct/' 

It  will  be  noticed  that  the  first  half  of 
the  section  and  the  second  section 
quoted  are  similar,  in  legal  effect,  to 
Section  i  of  Article  15  of  the  Constitu- 
tion of  Indiana.  In  other  words,  these 
provisions  left  it  to  the  General  Assem- 
bly to  direct  the  manner  of  making  cer- 
tain appointments. 

After  speaking  of  the  claim  of  the 
Legislature  to  appoint,  Brinkerhoff, 
J.,  said :    "  To  make  good  this  claim,  it 
must  be  made  to  appear  that  the  p'>wer 
to  direct  the '  manner^*  the  mode,  the 
way  in  which  an  act  shall  be  done,  and 
the  power  and  aothority  to  do  the  act 
itself,  are  one  and  the  same  thing.    But 
that  they  are  not  identical,  or  equivalent 
to  each  other,  is  too  clear  lor  argument, 
and  almost  too  clear  to  admit  of  an 
illustration.    To  prescribe  the  manner 
of  election  or  appointment  to  an  office 
is  an  ordinary  l^islative  function.    To 
make  an  appointment  to  office  is  an 
administrative  function.    And  under  a 
constitution  in  which  the  philosophical 
theory  of  a  division  of  the  powers  of 
government  into  legislative,  executive 
and  judicial  should  be  exactly  carried 
out  in  detail,  the  power  of  prescribing 
the  manner  of  making  ap{X)intments  to 
office  would  fall  naturally  and  properly 
to  the  legislative  department ;  while  the 
power  to  make  the  appointments  them- 
selves would  fall  as  naturally  and  prop- 
erly to  the  executive  department.    This 
exact  adherence  (o  theory,  however,  is 
seldom,  if  ever,  found  in  any  frame  of 
government,  and  we  refer  to  the  distinc- 
tion simply  by  way  of  reply  to  the 
claim,  on  behalf  of  defendants,  in  aign- 
ment,  that  the  power  to  prescribe  the 
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01  flppomtmcnti  ndsdcs  tlto 
ilie](aadtoshow 
Aat  llMjr  we  flclB  ttid  powcn  wholly 
^Hfcrait  and  dktinct  from  each  odier:" 
Stmii  9M  rtl,  ▼.  Xftmm  (1857),  7  Ohio 

SwAM»  J.,  k  tfw  Mine  cue  (ai  p.  570) 
tke  ftillowi^  Uuig[Dafe  x  **  Upon 
qsHliM  hiecnis  to  me  only  neoes- 
to  iHir  to  tike  pUin  wonts  of  the 
Coiwtiialkm.  *  *  *  *  Now,  pfondlng 
by  law  the  mamMr  m  wfaidi  an  appoint- 
men!  shall  be  madop  and  makiog  the 
appointment  itsell^  are  two  dilierent 
thmga.  The  first  b  pointing  out  the 
mode  hi  wfaidi  a  thing  shall  be  done, 
and  tke  odier  is  doing  the  thing  itself. 
The  one  is  kgislatire  and  directory; 
the  odier,  administnitiTe." 

It  wm  therefore  held  that  the  Legis- 

«oald  nst  seieck  «j«^Mi»<M»imn  1  of  the 
State  Honse,  who  were  to  eomplele  it; 
nor  directon^tfie  State  Prison:  Siate 
£x  rO.  ▼.  Ammms  (1857),  7  Ohio  St. 

off  Oregon  praivides 
power  of  the 
State  shall  be  rested  m  a  Goremor." 
Another  prairinon,  dividing  the  Gorern- 
ment  tnlo  mree  sqiarate  d^Nutments,  is 
nimoot  identical  with  the  section  quoted 
liom  the  California  Constitation.  An- 
other chnue  provided — ^*  When,  during 
a  reecm  of  the  Legisladre  AssemUy,  a 
vacancy  shall  happen  in  any  office,  the 
of  whttii  fctfed  lathe 


Legidsftire  Asaembly,  or  when,  at  any 
time,  a  vacancy  shall  have  occuired  in 
any  other  State  office,  or  in  the  office  of 
judge  of  any  couxt,  the  Governor  shall 
fin  Such  vacancy  by  appointment,  which 
shall  expire  when  a  sncceisor  shall  have 
been  elected  and  qualified."  The  Leg- 
islature appointed  railrond  mmmlwinn 
ers,  and  the  act  authorising  the  ap- 
pointment was  upheld.  Tlie  Coot 
said— <<  Now  if  it  could  be  shown  that 
the  power  to  appoint  all  officers  whidi 
are  not  made  expressly  elective  fay  the 
people,  is  a  part  of  the  diief  eacecntive 
power  of  the  State,  the  appellant's  con- 
tention would  he  sustained ;  faut  no  au- 
thority whatever  has  faeen  cited  to  sus- 
tain thb  view,  iior  is  it  believed  any 
exists ;  on  the  contrary,  the  provisions 
of  the  fifth  aitide  of  the  Constitution, 
which  relates  to  the  executive  depart- 
ment, all  seem  at  variance  with  diis 
view.  The  firamers  of  this  instrament 
evidently  designed  that  no  prerogative 
power  should  be  left  lurking  in  any  of 
its  provisioos.  No  doubt  they  remem- 
faercd  something  of  the  history  of  the 
conflicts  of  the  prerogative  in  that 
country  from  which  we  inherited  the 
common  law:"  Briggt  ▼.  McBride^ 
aCti>.,June20,i889.  Seeasnnihv 
decision  in  State  v.  Lmk  (1853),  18 
Mo.  33a,  where  there  was  a  Constitu- 
tional provision  like  the  Califiimia  pro- 
vision. 

W.  W.  TROEHTOIi. 
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Supreme    Court    of   California, 
PEOPLE  V.  LEE  CHUCK. 

Under  the  California  Code  of  Civil  Procedure  ({  2052),  when  it  is  sooght  to 
impeach  a  witness,  by  asking  him  what  he  said  at  a  former  trial,  he  must  first  be 
shown  his  former  statements,  if  reduced  to  writing,  and  have  them  read  to  him,  if 
he  is  not  acquainted  with  the  language  in  which  they  have  been  written. 

The  mere  absence  of  a  conlefendant  cannot  be  used  to  establbh  the  guih  of  the 
accused. 

It  is  error,  on  a  criminal  trial,  to  argue,  at  the  same  time,  for  the  admission  of 
evidence  and  also  for  its  eflfect  if  admitted :  such  conduct  unduly  prejudices  the 
jury.    This  rule  is  the  same,  at  whatever  stage  of  the  trial  such  arguments  are  used. 

Where  the  jury,  in  a  criminal  case,  after  being  charged  and  after  retiring,  and 
before  agreeing  upon  a  verdict,  indulge  in  wine  and  cognac,  even  in  a  moderate 
degree,  their  verdict  will  be  set  aside. 

In  banc.  Appeal  from  Superior  Court  of  the  city  and  county 
of  San  Francisco. 

George  A.  Knight  and  H.  H.  Lowenthal^  for  appellant. 
George  A.  Johnson^  Att'y-Gen.,  for  appellee. 

Works,  J.,  March  5,  1889.  The  appellant  was  chaif[ed, 
tried,  and  convicted  of  the  crime  of  murder  in  the  first  degree, 
and  sentenced  to  death.  He  moved  the  Court  below  for  a 
new  trial,  which  was  denied,  and  now  prosecutes  this  appeal. 

Several  grounds  for  reversal  are  urged,  which  may  be 
grouped  and  considered  as  follows — 


( 1 )  Alleged  erroneous  rulings  of  the  Court  below  on  the  admission  and  exclusioo 
of  evidence. 

(2)  Miscondua  of  the  District  Attorney. 

(3)  Misconduct  of  one  of  the  jurors  in  visiting  and  inspecting  certain  premises 
during  the  trial,  unaccompanied  by  the  officer  of  the  Court,  and  without  leave. 

(4)  Misconduct  of  the  jury  in  drinking  intoxicating  liquors  while  deliberating 
upon  their  verdict. 

(5)  Error  in  the  instructions  of  the  Court. 

The  evidence  is  not  all  in  the  record.  The  bill  of  exceptions 
recites,  substantially,  that  there  was  evidence  tending  to  show 
that  the  appellant  shot  and  killed  one  Yen  Yuen,  on  one  of  the 
streets  of  the  city  of  San  Francisco;  that  he  attempted  to 
escape ;  was  followed  by  an  oflficer,  whom  he  also  attempted 
to  shoot ;  was  arrested,  and  found  to  be  armed  with  four  re- 
volvers, and  protected  by  a  coat  of  mail,  made  of  links  of  steel, 
worn  under  his  clothing ;  that  at  the  time  of  the  shooting  he 
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was  accompanied  by  several  other  persons,  who  also  ran  away 
immediately  afterwards ;  that  the  deceased  had  a  pistol  on  his 
person  which  was  fully  loaded,  none  of  the  chambers  having 
been  discharged  There  is  no  general  statement  showing  what 
the  defendant  proved  in  his  defense,  or  its  tendency. 

I.  During  the  cross-examination  of  one  Chow  Hin,  a  witness 
for  the  prosecution,  he  was  asked  by  the  defense  how  long  he 
had  known  the  defendant    He  answered — 

"  Sefcnl  jtMHk  agOybecanse  k  wm  on  last  year  six  montlis  sSdqf  that  he  killed 
Yen  Ynen,  and  I  knew  him  abont  a  year  before  that'* 


The  defendant  moved  the  G>urt  to  strike  out  so  much  of 
the  answer  as  referred  to  the  killing  of  Yen  Yuen  by  the  de- 
fendant, on  the  ground  that  it  was  not  responsive  to  the  ques- 
tion. The  motion  should  have  been  sustained,  but,  as  the 
record  comes  to  us,  we  cannot  say  that  any  injury  could  have 
resulted  from  the  ruling  of  the  Court  The  killing  of  the  de* 
ceased  by  die  defendant  may  have  been,  and  we  infer  from  the 
matters  appearing  in  the  record  was,  an  undisputed,  though 
perhaps  not  an  admitted,  feet,  the  defense  being  that  the  killing 
was  justifiable.  If  so,  the  statement  of  the  witness  was  harmless. 

The  same  witness  was  asked  whether  he  did  not  testify  to 
certain  things  before  the  Police  Court,  and  answered  that  he 
did ;  whereupon  the  prosecution  asked  him  whether  he  did 
not  at  the  same  time  make  certain  other  statements.  To  this 
the  defendant  objected,  and  the  objection  was  overruled,  but 
there  is  nothing  in  the  record  to  show  that  the  question  was 
answered  by  the  witness.  To  render  a  ruling,  in  fevor  of  the 
admission  of  evidence,  material,  the  record  must  show  that  the 
question  objected  to  was  answered,  thereby  carrying  the  ob- 
jectionable evidence  to  the  jury.  It  is  unnecessary,  therefore, 
for  us  to  determine  whether  the  evidence  that  might  have  been 
elicited,  was  competent  or  not 

The  defense,  on  cross-examination  of  one  Son-  Sinn,  asked 
whether  he  did  not,  on  a  former  trial  of  this  case,  make  certain 
statements,  when  the  following  occurred — 

The  district  attoniey  objected  on  the  authority  of  People  v.  Ching  Hing  Chang 
(1887),  74  CaT  389,  hoMiDg  that  whatever  the  witness  might  have  said  at  the 
former  trial,  he  had  the  statutory  right  to  have  it  presented  to  him,  and  read,  if  in 
wilting. 
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fbe  Court  remarked  to  counsel  for  defendant :  "  I  would  sustain  you  if  I  could 
reverse  the  Supreme  Court,  but  I  cannot/' 

As  the  rule  referred  to  is  well  established,  and  one  in  every 
respect  fair  and  just,  it  is  fortunate  that  the  Court  below  was 
not  possessed  of  the  power  to  reverse  it.  There  was  no  error 
in  this  ruling. 

The  bill  of  exceptions  recites — 

"  Evidence  having  been  introduced  by  the  prosecution,  tending  to  show  that  Lee 
Chuck,  the  defendant,  and  Quan  Gee  and  Chung  Kit  and  Chung  Wye  and  Chung 
Sam  were  present  at,  and  participated  in,  the  killing  of  Yen  Yuen,  the  deceased, 
the  defense  then  introduced  evidence  tending  to  show  an  aHhi  for  Quan  Gee  and 
Chung  Kit,  and  aUo  tending  to  show  that  I^e  Chuck  and  Chung  Wye  and  Chung 
Sam  were  first  attacked  by  Yen  Yuen  and  Chow  Hin  and  others,  and  that  Lee 
Chuck  and  Chung  Wye  and  Chung  Sam  shot  in  self-defense  at  Yen  Yuen  and  his 
party." 

The  prosecution  then  proved  by  the  witness,  Cox,  that  he 
was  an  officer ;  that  he  had  received  certain  warrants  of  arrest 
for  the  persons  above  named,  and  that  he  had  never  been  able 
to  serve  two  of  them,  although  he  had  made  every  effort  to 
find  the  parties,  and  the  warrants  not  served  were  offered  in 
evidence,  and  excluded ;  but  the  Court  permitted  the  witness 
to  testify  that  he  had  searched  diligently  for  the  parties  who 
had  not  been  found,  and  that  if  he  could  have  found  them,  he 
would  have  arrested  them  on  the  charge  set  out  in  them,  which 
the  district  attorney  had  openly  stated  to  the  jury  was  the 
same  offense  for  which  the  defendant  was  being  tried.  As  to 
the  other  party  named,  the  prosecution  was  permitted  to  prove 
that  he  had  been  arrested  where  he  had  been  found,  several 
hours  after  the  shooting,  in  a  small ''  cubby  hole  "  at  the  top 
of  a  house  near  the  place  of  the  shooting.  The  witness  was 
permitted  to  testify  minutely  to  the  nature  of  the  room,  its 
furniture,  the  means  of  reaching  it,  with  the  view,  we  suppose, 
of  showing  that  he  was  there  in  hiding  to  avoid  arrest.  The 
evidence  was  objected  to  by  the  defense  on  the  general  grounds 
that  it  was  immaterial  and  incompetent. 

For  what  purpose,  or  upon  what  theory,  the  evidence  was 
admitted,  does  not  clearly  appear.  We  can  only  infer  it  from 
the  statement  of  the  district  attorney,  made  in  support  of  his 
oflTer,  which  will  be  set  out  hereafter  in  connection  with  another 
point  made.     His  position,  in  brief,  was,  that  as  to  those  who 
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were  not  found,  it  tended  to  show  that  they  were  not  innocent 
and  acting  in  self-defense,  as  claimed,  or  they  would  not  have 
run  away ;  and  that  the  fact  that  they  were  not  present  to  ex- 
plain what  occurred  at  the  time  of  the  shooting  was  a  circum- 
stance against  the  defendant,  and  was  *'  offered  to  show  the 
utter  improbability  of  this  self-defence  fitbrication ;  that  is  why 
this  is  offered" 

There  is  nothing  to  show  that  the  defendant  was  in  any  way 
responsible  for  their  absence,  or  that  he  was  not  as  desirous 
that  they  should  be  present  as  the  prosecution.  This  is  to 
permit  the  act  or  conduct  of  one  party,  after  a  crime  is  claimed 
to  have  been  committed,  indicating  his  guilt,  to  be  proved  as 
against  another  in  no  way  connected  with  such  act  or  conduct 
We  are  wholly  unable  to  see  upon  what  rule  of  law  or  justice 
such  a  ruling  can  be  upheld 

People  V.  Sharp  (1887),  107  N.  Y.  427,  is  a  case  in  point 
There  the  defendant  was  charged  with  bribery.  The  prose- 
cutor, as  a  part  of  his  evidence,  offered  to  show  by  a  detective 
officer  that  he  was  employed  to  serve  subpoenas  upon  three 
other  parties,  all  of  whom  the  district  attorney  claimed  to  be 
material  and  competent  witnesses,  and  to  show,  further,  that 
the  detective  was  unable  to  find  them  in  the  State,  but  did  find 
one  of  them  in  Canada,  and  learned  that  the  others  were  there, 
but  did  not  see  them.  These  persons  were  named  in  the 
indictment  as  co-defendants  with  SHarp,  and  the  evidence  al- 
ready intended  to  show  that  they  were  mediaries  between  the 
persons  offending  against  the  statutes  relating  to  bribery.  It 
was  not  claimed  by  the  prosecution,  that  the  defendant  was 
privy  to  their  absence.  The  district  attorney  disclaimed  any 
intention  of  proving  the  flight  of  those  persons  as  co-conspira- 
tors, and  so  make  use  of  their  absence  as  evidence  of  guilt,  or 
an  admission  of  their  conduct  that  the  accusation  against  the 
defendant  was  true,  but  for  the  purpose  of  explaining  his  in- 
ability to  produce  them  as  witnesses. 

In  the  case  before  us,  the  district  attorney  openly  avowed 
that  the  evidence  was  offered  to  disprove  the  defendant's  de- 
fense, or,  in  other  words,  to  prove  his  guilt  In  the  case  referred 
to,  the  Court  says — 
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**  The  eridence  already  in»  was,  so  far  as  Sharp  was  concerned,  altogether  cir- 
cumstantial, but  tended  to  show  that  the  persons  named,  or  some  of  them,  were 
qualified  from  aaual  knowledge,  to  give  evidence  bearing  more  or  less  directly 
upon  the  very  point  in  issue.    We  think  evidence  of  their  absence  was  inadmissi- 
ble.   It  could  have  no  legitimate  bearing  upon  the  issue,  and  the  danger  is  very 
great  that  such  testimony  will  prejudice  a  party  against  whom  it  is  ofiered.    It  may 
be  and  frequently  is  admissible,  in  answer  to  evidence  from  the  other  side,  which 
would  naturally  call  for  an  explanation.    But  the  absence  out  of  the  jurisdiction  of 
the  Court,  of  an  associate,  or  one  seemingly  connected  with  the  defendant,  in  the 
act  charged,  is  easily  construed  as  evidence  of  guilt,  and,  unless  the  occasion  calls 
for  such  proof,  it  should  not  be  allowed.    It  is  an  old  maxim  that,  *  he  confesses 
the  fault  who  avoids  the  trial,'  bnt  in  its  application,  even  to  the  fugitive,  there  it 
great  danger  of  error.    A  man  nuy  avoid  the  trial  for  many  motives  besides  con- 
sciousness of  guilt,  but,  however  actuated,  bis  conduct  can  in  no  degree,  in  a  court 
of  justice,  reflect  upon  another.     Its  admission  in  this  case  was  virtually  saying  to 
the  jury — *  There  is  better  evidence,  and  it  might  be  had  from  the  defendant's 
associates.    It  is  not  the  fault  of  the  prosecution  that  the  evidence  is  not  before 
you,  but  because  of  the  voluntary  act  of  those  who,  with  the  defendant,  stand 
charged  with  the  offense.'    Thus,  the  non-production  of  the  witnesses  is  made  to 
supply  the  place  of  proof  of  the  issue ;  with  that  issue,  the  evidence  has  no  possible 
connection.    The  rule  is,  that  where  a  party  to  an  issue  on  trial  has  prcx>f  in  his 
power  which,  if  produced,  would  render  material,  but  doubtful,  facts  certain,  the 
law  presumes  against  him  if  he  omits  to  produce  that  proof,  and  authoriaes  a  jury 
to  resolve  all  doubts  adversely  to  his  defense.    But  the  rule  cannot  be  applied, 
unless  it  appears  that  the  proof,  whether  it  is  a  living  witness  or  paper,  is  within 
his  power.    It  is  easy  to  see  that  the  evidence  offered  here  might  be  used  for  an 
ulterior  purpose,  although  not  pressed  by  the  prosecution,  yet  entertained  and  made 
effective  by  the  jury,  and  there  certainly  could  be  no  presumption  that  the  prosecu- 
tion had  the  power  to  produce  any  particular  witness,  certainly  not  one  of  those 
named,  nor  did  the  law  require  it  of  them.    It  is  therefore  impossible  to  find  any 
reason  for,  or  lawful  purpose  to  be  gained  by,  the  proof  offered,  and  its  admission 
was  a  very  dangerous  innovation  upon  the  general  rule,  which  excludes  it  as  iirel- 
evant  to  the  issue.  *  *  *  Proof  even  of  the  absence  of  these  persons  was  inadmis- 
sible.   But  that  was  not  all.    The  proof  was  not  only  of  their  absence,  but  of 
unavailing  search  by  a  detective,  the  service  of  a  subpcena  upon  some  of  them,  and 
the  failure  to  obey  its  mandate.    Under  the  circumstances  of  the  case,  the  ruling 
of  the  Court  in  this  instance  may  not  have  been  of  much  importance,  and  upon  it 
alone  we  should  not  grant  a  new  trial.     But  the  legal  principle  which  requires 
relevant  and  material  evidence,  and  admits  no  other,  is  important;  and,  however 
serious  the  charge  against  an  accused  may  be,  and  however  great  the  evil  it  un- 
covers, he  cannot  properly  be  made  the  subject  of  a  judicial  sentence,  unless  the 
crime  is  substantiated  acccording  to  the  establbhed  rules  of  evidence." 

It  will  be  seen  that  the  evidence  improperly  admitted  was 
held  not  to  be  of  sufficient  importance  to  warrant  a  reversal  of 
the  case,  but  it  must  be  borne  in  mind  that  the  evidence  there 
was  not  offered  to  prove  guilt,  while  here  it  was  ofiered  for  that 
purpose,  and  .so  went  to  the  jury.     Having  gone  to  the  jury 
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for  that  purpose,  its  injurious  effect  upon  the  rights  of  the  de» 
fendant  must  be  ^>parent  We  hold  that  this  was  a  fatal  error, 
for  which  a  new  trial  should  have  been  granted. 

As  to  the  evidence  of  the  arrest  of  the  party  who  was  found 
by  the  officer,  it  was  claimed  by  the  district  attorney  to  have 
been  competent  to  disprove  an  alibi^  attempted  to  be  proved 
by  the  defendant  If  competent  at  all  for  this  purpose,  the 
proof  of  his  presence  near  the  scene  of  the  alleged  crime  was 
all  that  the  prosecution  was  entitled  to.  The  fact  that  there 
was  a  warrant  for  his  arrest  for  the  crime  for  which  the  defend- 
ant was  on  trial,  and  that  he  was  found  under  circumstances 
tending  to  show  that  he  was  in  hiding,  and  seeking  to  avoid 
arrest,  were  wholly  immaterial.  But  we  are  quite  dear  that 
it  was  not  competent  for  that  purpose;  There  is  nothing  to 
show  that  his  whereabouts  tended  in  any  way  to  establish  the 
presence  of  the  defendant  at  the  place  of  the  killing,  and  it  ap- 
peared that  the  time,  to  which  the  testimony  referred,  was 
several  hours  after  the  homicide  occurred.  It  was  error  to 
admit  the  evidence. 

2.  It  is  claimed  that  the  assistant  district  attorney  was  guilty 
of  misconduct  which  prevented  the  defendant  from  having  a  fair 
trial.  At  the  time  the  warrants,  above  referred  to,  were  offered, 
and  under  discussion,  the  following  proceedings  took  place — 

**Assisiant  Distruf  Attorney, — ^The  defense  set  up  here  is  the  plea  of  self- 
defense.  They  claim  that  Yen  Yuen,  Chow  Hiiit  and  other  persons,  assaulted  Lee 
Chuck,  Chung  Sam,  and  Chung  Wye,  and  under  such  circumstances  that  would 
make  Chow  Hin  the  principal  in  an  attempt  to  murder — murder  by  way  of  Vfing 
in  wait,  which  would  be  murder  in  the  fint  degree.  We  now  offer  to  show  that 
upon  the  same  day 

^*  Attorney  for  Defendant. — I  object  to  the  counsel's  statement,  and  as  to  his  offer 
of  proof.    He  offered  the  warrants,  and  the  objection  is  before  the  Court. 

** Assistant  District  Attorney, — I  am  answering  your  objection.  We  offer  to 
show  tbat  upon  the  same  day,  the  28th  day  of  July,  Chow  Hin,  who,  it  is  alleged, 
picked  up  Yen  Yuen's  pistol ;  Chow  Hin,  the  unsuccessful  murderer  of  Lee  Chuck; 
and  Chow  Hin,  the  person  who  will  be  rated  here  as  a  highbinder  and  a  gambler; 
Chow  Hin  went  down  to  the  proper  police  authorities  and  made  complaint  against 
Chung  Sam  and  Chung  Wye,  and  had  warrants  issued  for  their  arrest  for  murder; 
that  these  wairants  were  placed  by  the  chief  of  police  in  the  hands  of  the  most 
skilUul  detectire  in  the  Chinese  quarter. 

** Attorney  fbf^  Defendant, — I  most  strenuously  object  to  the  statement  of  counsel 
as  to  the  warrants,  and  what  disposition  was  made  of  the  warrants.  He  offered 
certain  warrants  ag'^.'n^t  Chung  Sam  and  Chung  Wye,  and  I  say  it  b  improper  to 
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prejudice  the  jury  by  speaking  of  cases— i-of  any  other  person  except  the  defendant 
The  object  is  to  prejudice  the  minds  of  the  jurors  against  the  defendant. 

"  The  Court. — Proceed. 

** Attorney /i*r  Defendant, ^i  except  to  the  ruling  of  the  Court  on  behalf  of  the 
defendant. 

** Assistant  District  Attorney. ^-l  offer  to  show  further  that  this  skillful  detective 
officer,  who  has  had  several  years'  experience,  who  has  had  eight  or  ten  years'  ex- 
perience among  the  Chinese,  searched  high  and  searched  low,  and  searched  every 
Chinese  outgoing  steamer,  which  he  could  search,  and  has  not  been  able  to  discover 
either  Chung  Sam  or  Chung  Wye,  the  innocent  attacked  parties  who  were  wilb 
Lee  Chuck  at  the  time  that  Yen  Yuen  and  Chow  Hin  and  Fong  Fat,  and  tboae 
other  people,  made  this  malicious  attack  upon  them  with  pistols,  on  Washington 
street.  We  want  to  go  to  the  jury  on  that  fact,  and  we  want  to  ask  why  these  men 
are  not  here.  We  want  to  know  why  they  should  run  away  from  here ;  why  they 
do  not  make  their  appearance  here,  if  they  were  attacked ;  why  these  men,  who 
took  part  in  this  conflict,  do  not  come  here  to  this  Court  and  explain  how  it  was, 
of  all  the  people  iu  the  world,  Chung  Sam  and  Chung  Wye,  the  men  who  were 
with  Lee  Chuck. 

*^  Attorney  for  Dtfendant.^^X  protest  now,  in  the  name  of  justice,  that  the  district 
attorney  be  not  allowed  to  proceed  in  the  manner  in  which  he  does.*  It  is  improper 
testimony,  and  an  illegitimate  manner  to  produce  testimony  before  the  jury. 

**Assistant  District  Attomey.'^li  is  not  in  this  view  that  this  testimony  is 
offered. 

"A/torney  for  Dcfndant. — I  protest  against  it,  and  I  want  the  record  to  show  it. 

**  Assistant  Distrii  t  Attormy, — It  is  offered  to  show  the  utter  improbability  of  thb 
self-defense  fabrication ;  that  is  why  this  is  offered." 

We  have  been  called  upon  many  times  to  caution,  sometimes 
to  rebuke,  prosecuting  officers  for  the  overzealous  performance 
of  their  duties.  They  seem  to  forget  that  it  is  their  sworn  duty 
to  see  that  the  defendant  has  a  fair  and  impartial  trial,  and  that 
he  be  not  convicted  except  by  competent  and  legitimate  evi- 
dence. Equally  with  the  Court,  the  district  attorney,  as  the 
representative  of  law  and  justice,  should  be  fair  and  impartial. 
He  should  remember  that  it  is  not  his  sole  duty  to  convict,  and 
that  to  use  his  official  position  to  obtain  a  verdict,  by  illegiti- 
mate and  unfair  means,  is  to  bring  his  office  and  the  courts  into 
distrust.  We  make  due  allowance  for  the  zeal  which  is  the 
natural  result  of  such  a  legal  battle  as  this,  and  for  the  desire 
of  every  lawyer  to  win  his  case,  but  these  should  be  overcome 
by  the  conscientious  desire  of  a  sworn  officer  of  the  Court  to 
do  his  duty,  and  not  go  beyond  it 

We  r^ret  to  say  that  the  assistant  district  attorney  seems 
to  have  failed,  in  this  instance,  to  apply  this  salutary  check  to 
his  conduct.    The  evidence  he  was  seeking  to  have  admitted. 
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was  deufy  incompeCent  What  was  said,  was  not  only  an 
argument  in  fiivor  of  its  admission,  but  as  to  its  cflect  The 
evident  intent  was  to  prejudice  the  jury  against  the  deficndant, 
by  commenting  upon  the  conduct  of  others,  over  whose  action 
he  was  not  shown  to  have  any  control,  and  that  in  language, 
the  impropriety  of  which  is  apparent  at  a  i^ance.  The  Court 
was  appealed  to  time  and  again  to  prevent  it,  but  declined  to 
do  so.  While  we  might  hesitate  to  reverse  the  case  on  this 
ground  alone,  we  hold  it  to  have  been  error.  See,  as  bearing 
on  this  point,  People  v.  MUchiU  (1882),  62  Cal.  41 1,  and  cases 
dted ;  StaU  v.  Smith  (1876),  75  N.  C  306. 

Questions  of  this  kind  usually  arise  out  of  the  closing  argu- 
ments of  counsel,  but  the  rule  must  be  the  same  at  whatever 
stage  of  the  cause  the  improper  language  is  used. 

3.  It  is  claimed  that  there  was  misconduct  on  the  part  of  the 
jury,  which' entitled  the  defendant  to  a  new  trial  As  to  the 
alleged  misconduct  of  one  of  the  jurors,  in  visiting  and  exam- 
ining certain  premises,  unattended  by  an  officer,  and  alone,  it 
was  not  made  one  of  the  grounds  for  a  new  trial,  and  for  that 
reason  cannot  be  considered  here. 

The  grave  charge  is,  that  the  jury  drank  intoxicating  liquors 
while  they  were  ddiberating  upon  their  verdict.  The  affidavits 
show,  beyond  question,  that  the  case  was  given  to  the  jury  at 
3.35  o'clock  in  the  afternoon ;  that  they  had  fiuled  to  agree  at 
the  hour  of  6.30,  when  they  were  tak^n,  in  charge  of  a  deputy 
sheriff  and  bailiff,  to  a  restaurant  for  dinner ;  that  they  were 
served  with  a  **  French  dinner,"  and,  with  other  refreshments, 
partook  of  a  half  dozen  quart  bottles  of  claret  wine  and  a  half 
bottle  of  cognac,  the  latter  being  used  as  flavoring  for  their 
coffee;  that  they  were  about  an  hour  at  the  restaurant,  when 
they  returned  to  their  room,  and  within  two  hours  agreed  upon 
the  verdict  that  was  returned  into  Court  There  are  affidavits 
showing  that  when  they  returned  fix>m  their  dinner,  their  con- 
duct and  appearance,  or  that  of  some  of  them,  were  such  as  to 
indicate  that  they  had  been  indulging  in  intoxicating  liquors, 
and  it  is  alleged  that  their  having  done  so  resulted  in  their 
agreeing  upon  the  verdict  The  two  officers  in  charge  make 
affidavit  that  none  of  the  jurors  were  intoxicated,  or  gave  any 
evidence  of  being  in  that  condition.     Each  of  the  jurors  makes 
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an  affidavit,  in  which  he  admits  that  they  drank  wine,  and  took 
cognac  in  their  coffee,  but  he  does  not  know  how  many  bottles. 
Their  affidavits  are,  we  believe,  substantially,  if  not  precisely^ 
alike,  and  in  each  it  is  said — 

*•  And  this  affiant  further  avers  that,  u|)on  the  said  occflsioo,  this  affiant  was  not 
drunk,  or  intoxicated,  and  that  thi^t  affiant's  intelligence  and  good  judgment  were 
not  obscured,  or  affected  in  any  way,  by  intoxicating  drinks  of  any  cbaraaer,  and» 
as  far  as  his  observation  extended,  no  one  of  said  jury  became  drunk,  or  intoxicated, 
npon  said  occasion,  and  that  the  intelligence  and  good  judgment  of  no  one  of  said 
jury  became,  or  was  obscured,  by  intoxicating  drinks  upon  said  occasion;"  and, 
further,  **  that  he,  for  himself,  did  not  6nd  any  such  verdict  against  the  defendant 
by  reason  of  partaking  of  the  liquor  and  wine  above  mentioned ;  and  this  affiant 
repels  and  repudiates  the  truth  of  any  insinuation  that  he,  or,  so  far  as  hb  observa- 
tion extended,  any  of  the  members  of  the  jury,  found  any  such  verdict  against  the 
defendant  by  reason  of  partaking  of  the  liquor  and  wine  above  mentioned/' 

It  appears,  therefore,  that  the  amount  of  liquors  mentioned 
was  consumed.  Whether  it  was  equally  divided— one  pint  of 
the  wine  to  each  juror— does  not  appear.  If  any  juror  drank 
less,  he  has  refrained  from  saying  so,  perhaps  out  of  delicacy 
for  the  feelings  of  his  associates,  who  would  be  convicted 
thereby  of  having  taken  more. 

The  learned  attorney-general  contends  that  this  was  not  such 
misconduct  as  should  reverse  the  case,  because  the  wine  was 
•*  California  claret,"  and  the  cognac  was  used  as  a  "  flavoring 
for  coffee.*'  Whether  he  intends  to  insinuate  that  California 
claret  is  too  weak  to  intoxicate,  or  to  claim  that  to  drink  winj^ 
of  our  own  make  should  not  be  treated  as  misconduct,  does 
not  appear ;  nor  does  he  show  that  cognac  is  less  eflectivc 
when  adulterated  with  coffee.  The  affidavits  show  that  the 
wine  was  intoxicating,  and  the  prosecution  introduces  the  affi- 
davit of  the  proprietor  of  the  restaurant  to  show  its  age,  quality, 
and  probable  effects.     He  says — 

**  Said  claret  wine  was  a  good  quality  of  California  Zinfandel  wine,  of  four  years 
of  age ;"  and  that  he  has  '*  been  engaged  in  the  restaurant  business  for  a  period  of 
ten  years  past ;  that  he  has  had  great  experience  with  wines,  and  their  effects,  and 
that  he  scouts,  as  foolish  and  absurd,  the  idea  that  twelve  full-grown  men  could  !« 
seriously  or  at  all  affected  by  using,  i(  they  did  use,  six  bottles  of  claret  at  dinner, 
with  a  litUe  cognac  in  their  coffee  afterwards." 

It  must  be  conceded  that  this  is  some  evidence  that  the 

whole  twelve  could  not  have  been  seriously  or  at  all  affected, 

and  perhaps  that  none  of  them  were  so  affected,  assuming  that 
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the  wine  and  cognac  were  equally  divided.  We  are  thus  led 
to  consider,  at  the  outset,  whether  this  Court  should  stop  to 
inquire  what  was  the  effect  of  the  drinking  of  these  liquors. 
That  the  jury  drank  the  liquors  is  not  denied.  The  sole  ques- 
tion raised  is,  whether  the  mind  of  any  member  of  the  jury  was 
so  affected  thereby  as  to  impair  his  intelligence  or  judgment, 
or  render  him  less  competent  to  transact,  with  clearness  and 
impartiality,  the  grave  duty  resting  upon  him.  It  is  infinitely 
more  important  that  the  channels  of  justice  be  kept  pure  and 
untainted,  than  that  the  verdict  against  this  defendant  shall  be 
maintained.    The  question  is  not  a  new  one. 

In  some  cases  it  has  been  held  that  for  a  juror  to  take  a 
drink  of  liquor  during  the  trial,  was  sufficient  ground  for  grant- 
ing a  new  trial.  The  case  before  us  presents  quite  a  different 
question.  Here  the  trial  had  closed.  The  life  of  the  defendant 
was  in  the  hands  of  the  jury.  They  were  deliberating  upon  a 
question  of  the  gravest  consequence  to  the  defendant,  to  society, 
and  to  themselves.  They  had,  up  to  the  time  of  partaking  of 
the  liquors,  failed  to  agree,  and  soon  after,  agreed  upon  and 
returned  a  verdict,  that,  if  sustained,  must  send  the  defendant 
to  the  gallows.  It  seems  to  us  that  if  the  fact  that  the  jury 
drank  intoxicating  liquors,  without  proof  that  it  affected  their 
minds,  or  the  conclusion  reached  by  them,  could  be  held  suffi- 
cient to  set  aside  the  verdict  in  any  case,  no  stronger  case  than 
the  one  before  us  could  be  presented.  We  are  of  the  opinion 
that  where  the  proof  of  the  drinking  is  clear  and  undisputed, 
and  that  it  was  done  while  the  jury  were  actually  deliberating 
upon  their  verdict,  in  a  capital  case,  a  verdict  of  conviction 
should  not  be  allowed  to  stand.  This  is  our  conviction,  inde- 
pendent of  authority,  but  the  great  weight  of  authority  is  to 
the  same  effect:  People  v.  Gray  (1882),  61  Cal.  164,  183; 
Leighton  v.  Sargent  (1858),  31  N.  H.  119;  Brant  v.  Fowler 
(1827),  7  Cow.  (N.  Y.)  562 ;  People  v.  Douglass,  (1825),  4  Id 
26;  Wilson  V.  Abratiams  (\%^\\  i  Hill.  (N.  Y.)  207;  Jones  w. 
State  (1854),  13  Tex.  168 ;  State  v.  Baldy  (1864),  17  Iowa  39; 
Ryan  v.  Harrow  (1869),  27  Id.  494;  Dains  v.  State  (i 871),  35 
Ind.  496;  5to/^  V.  BuUard{\i/^,  16  N.  H.  139;  Pelham  v. 
Page  (1846),  6  Ark.  (i  Eng.)  533 ;  Gregg  v.  McDaniel  {iZ^i), 
4  Har.  (Del.)  367. 
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In  the  case  of  People  v.  Douglass,  supra,  the  Court  said — 

'*  It  will  Dot  do  to  weigh  and  examine  the  quantity  which  jomj  have  heen  taken 
\/f  the  jotor,  nor  the  effect  produced." 

And  in  Leighton  v.  Sargent — 

**  For  the  cause  that  brandy  was  furnished  to  the  jury,  and  drank  by  several  of 
them,  while  deliberating  upon  the  cause,  after  retiring  to  form  their  Teidict,  we 
think  the  verdict  must  be  set  aside.  The  quantity  drank  was  probably  small ;  but 
we  cannot  consent  that  that  fact  should  make  a  difference.*' 

So  in  State  v.  Baldy — 

**  The  parties  have  a  clear  right  to  the  cool,  dispassionate  and  unbiased  judgment 
of  each  juror,  applied  to  the  determination  of  the  issues  in  the  cause;  and  the  use 
in  any  degree  of  that  which  stimulates  the  passions,  and  has  a  tendency  to  lessen 
the  soundness  of  judgment,  is  itself  conclusive  evidence  that  the  party,  who  has 
the  right  to  the  exercise  of  that  dispassionate  judgment,  has  been  prejudiced  in  not 
having  it  as  perfect  as  it  existed  in  the  juror  when  accepted,  applied  to  the  deter- 
mination of  the  cause.  If  this  is  true  as  a  general  rule,  and  as  applicable  to  civil 
cases,  a  fortiori  is  the  rule  applicable  in  criminal  cases,  and  especially  in  this  case, 
in  which  the  offense  charged  involves  ol)edience  to  passions  stimulated  more  than 
others  by  the  use  of  spirituous  liquors,  and,  of  course,  in  its  correct  determination, 
requiring  the  moat  careful  guarding  against  undue  influence  from  them.*' 

And,  in  Dan^is  v.  State,  it  is  said — 

**  The  bailiff,  we  may  presume,  had  been  sworn,  in  the  usual  form,  to  take  charge 
of  the  jury,  and  keep  them  together  without  meat  or  drink,  water  only  excepted, 
etc.  The  jurors  had  taken  upon  them  an  oath,  well  and  truly  to  try  the  cause,  etc., 
and  had  been  solemnly  sent  out  to  deliberate  upon  questions  involving  the  life  of 
an  unfortunate  fellow-being.  If  misbehavior,  such  as  that  shown  by  the  affidavits, 
and  which  is  without  attempted  palliation  or  justification, should  not  be  regarded  as 
sufficient  to  set  aside  the  verdict,  it  would  be  a  stigma  upon  the  law  and  a  disgrace 
to  the  courts.  We  do  not  mean  to  say  that  the  Court  should  enter  upon  the  ques- 
tion as  to  how  far  such  conduct  was  or  was  not  excusable  or  innocuous.  It  will  be 
lime  to  decide  that  question  when  it  shall  come  up.  In  this  case  it  does  not  arise. 
We  concede  that  on  this  point  the  authorities  are  not  uniform.  But  as  to  the  suffi- 
ciency of  such  misbehavior,  unexplained,  to  set  aside  the  verdict,  the  authorities 
are  abundant  and  satisfactory." 

Also  in  State  v.  Bullard — 

*'  lliere  had  indeed  been  other  acts  of  misconduct  in  the  case,  but  we  think  that 
the  old  law,  forbidding  the  use  of  refreshments  at  all  to  jurors  deliberating  upon  a 
verdict,  although  relaxed  materially  from  its  early  severity,  has  not  yet  so  far  yielded 
as  to  exempt  them  wholly  from  the  control  of  the  Court  in  this  particular.  And 
we  are  of  the  opinion  that  the  use  of  stimulating  liquors  by  a  jury  deliberating  upon 
a  verdict  in  a  criminal  case,  without  first  showing  a  case  requiring  such  use,  and 
procuring  leave  of  Court  for  that  purpose,  ii  a  sufficient  cause  for  setting  aside  a 
verHict  found  against  the  prisoner  in  such  circumstances,  whether  the  use  was  an 
intemperate  one  or  otherwise.** 
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The  respondent  cites  the  following  authorities  not  already 
referred  to,  as  opposed  to  the  doctrine  that  the  mere  fact  that 
the  jury  drank  intoxicating  liquors,  is  sufficient  to  set  aside  the 
verdict,  without  a  showing  that  it  did  or  might  have  affected 
the  result:  Pen.  Code,  §  1181,  subd.  3;  People  v.  Williams 
(1864),  24  CaL  31;  People  v.  Brannigan  {\i6i\  21  Id.  339; 
People  V.  Symands  (1863),  22  Id.  349;  People  v.  Dannis  (1870), 
39  Id.  62s ;  People  v.  Turner  (1870),  Id.  370;  People  v.  Antlwny 
(1880),  56  Id  397;  People  V.  Lyle,  decided  Sup.  Ct  Cal.,  Octo- 
ber 31,  1884;  I  Bish.  Crim.  Proc.,  §999;  State  v.  Caulfield 
(1871);  23  La.  An.  148;  Davis  v.  People  (1857),  19  III.  74; 
TlionipsorCs  Case  ( 1 85 1 ),  8  Grat  (Va.)  63  7 ;  State  v.  Upton  ( 1 85  5), 
20  Mo.  397;  RoTive  v.  5/^/^(1851),  II  Humph.  (Tenn.)  491; 
Roman  v.  State  (iSy 7),  41  Wis.  312;  IVestmoreldnd  v.  State 
(1872),  45  Ga.  225;  Keev.  State  {iSy^),  28  Ark.  155;  Russell 
v.  State  (i»76),  53  Miss.  382. 

We  have  given  these  authorities  our  careful  attention,  and 
find  that,  while  they  support  the  general  rule  that  misconduct 
of  the  jury  should  not  avoid  a  verdict  unless  it  appears  to  have 
injured  the  complaining  party,  in  our  judgment  they  do  not 
shake  the  well-established  and  salutary  rule  above  laid  down, 
when  ^plied  to  a  capital  case,  where  the  misconduct  occurred 
while  the  jury  were  actually  deliberating  upon  their  verdict. 

Section  1 181  of  the  Penal  Code,VeIied  upon  by  the  respond- 
ent, provides  (subdivision  3)  that  a  new  trial  may  be  granted 
to  the  defendant — 

**  When  the  jury  bas  Mpanted  wkhout  leanre  of  the  Couxt,  after  retiring  to  ddib- 
erate  upon  their  yerdict,  or  being  guilty  of  any  misconduct  by  which  a  lair  and  due 
oooaideralioD  of  the  case  bas  been  presented." 

It  is  urged  upon  us  that  the  section  referred  to,  sets  forth 
and  limits  the  kind  of  misconduct  for  which  a  new  trial  may 
be  granted,  and  that  to  authorize  the  setting  aside  of  the  ver- 
dict it  must  affirmatively  appear  that  a  fair  and  due  considera- 
tion of  the  case  is  prevented.  Such  a  construction  of  the 
statute  would  compel  a  defendant,  in  every  case  of  this  kind, 
to  show  affirmatively  that  he  had  been  actually  injured  by  the 
misconduct  complained  of  None  of  the  cases  cited  go  to  that 
extent,  and  if  they  did,  we  should  not  be  inclined  to  follow 
them.     That  the  jury  in  this  case  was  gfuilt)'  of  misconduct,  we 
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presume  none  will  deny.  The  wrongful  act  committed  was 
one  the  direct  tendency  and  natural  consequence  of  which  was 
to  affect  their  capacity  to  perform  their  duties.  Such  being 
the  nature  of  the  misconduct  complained  of,  and  the  act  being 
committed  at  the  most  critical  time  in  the  trial,  when  a  cool 
head  and  unclouded  brain  was  so  essential  to  the  preservation 
of  the  rights  of  the  defendant,  to  allow  the  verdict  to  stand, 
could  not,  in  our  judgment,  be  justified  by  any  rule  of  law, 
reason,  or  justice. 

Of  the  many  cases  cited  by  respondent,  there  is  but  one 
where  the  punishment  was  death,  and  in  none  of  them  was 
the  liquor  drank  while  the  jury  were  deliberating  upon  their 
verdict.  In  most,  if  not  all  of  them,  it  is  conceded  that  the 
act  was  reprehensible,  and  should  be  punished ;  but  they  say 
that  as  the  act  was  committed  at  a  time  during  the  progress 
of  the  trial,  when  it  affirmatively  appeared  that  no  injury  could 
have  resulted,  the  verdict  should  not  be  disturbed.  Thus,  in 
Rtissellw.  State  {\ij6\  53  Miss.  382,  the  Court  said — 

"  No  cause  can  be  more  baneful  to  the  purity  of  a  verdict  than  the  use  of  intoxi- 
cating drinks  by  the  jury  while  engaged  in  their  deliberations.  Nothing  can  be 
more  revolting  to  a  sense  of  justice,  or  of  decency,  than  the  idea  of  the  life,  or 
liberty,  of  a  citizen  depending  upon  the  maudlin  deliberations  of  drunken  jurors. 
The  parties  in  a  civil  suit,  and  a  fortiori  the  defendant  in  a  criminal  prosecution, 
have  the  right  to  demand  that  the  case  shall  be  tried,  not  only  by  jurors  who  are 
not  drunk,  but  by  men  whose  minds  are  not  even  influenced  or  clouded  by  liquor. 
Intoxicating  liquors  as  a  beverage,  therefore,  should  be  rigidly  and  carefully  ex- 
cluded from  the ''jury-room;  and,  if  absolutely  necessary  for  medical  purposes, 
should  he  administered  only  in  small  portions,  upon  the  prescription  of  a  physician, 
and  under  the  sanction  of  the  judge.  But,  while  the  introduction  of  such  liquors 
in  any  other  manner,  is  highly  censurable,  and  should  be  the  subject  of  exemplary 
punishment,  it  will  not  vitiate  the  verdict,  if  it  can  be  affirmatively  shown  not  to 
have  injuriously  affected  the  deliI)erations  of  the  jury.  The  trial  lasted  five  days. 
The  liquor  was  given  to  the  jury  on  the  night  of  the  second  and  early  in  the  morn- 
ing of  the  third  day.  The  State  had  not  then  closed  its  testimony  in  chief,  nor  the 
defendant  commenced  his.  The  quantity  of  liquor  was  small,  and  a  portion  of 
the  second  supply  was  drunk.  Several  of  the  jury  are  proved  to  have  been  affected 
by  the  spoilt  beef,  and  it  is  stated  that  a  number  of  them  partook  of  the  liquor. 
The  quantity  was  therefore  presumably  insufficient  to  have  seriously  affected  the 
minds  of  any  of  them.  In  addition,  it  was  received  at  night  and  early  in  the 
morning,  some  hours  before  they  were  called  upon  in  Court  to  listen  to  testimony, 
and  two  days  before  they  retired  to  consider  their  verdict.  Lastly,  it  is  proved 
that,  *  their  conduct  during  the  whole  trial  was  marked  by  great  dignity,  decorum, 
and  propriety.'  Under  these  circumstances,  we  think  it  may  be  fairly  said  that  it 
has  lieen  affirmatively  shown  that  the  verdict  wns  not  affected  by  the  liquor." 
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In  the  case  of  Peoplt  v.  Lyle^  sufra^  this  Court  said — 

"  The  legal  preswnptkio  is  diet  jwon  perfonn  their  duty  in  ■ccotdence  with  the 
oath  they  have  taken:  Ptcpie^w.  m/&kMw  (1S64),  24  Cal.  31 ;  and  that  preanp- 
tioo  is  not  overcome  hy  proof  of  the  mere  fret  that  during  a  trial,  whidi  lasted 
oter  thirty  days,  two  or  three  of  the  jurors,  after  the  adjoamnient  of  the  Coot  for 
the  day,  drank  a  few  glasses  of  lk]Bor  at  the  expense  of  the  District  Attorney; 
that  one  of  theas  partook  of  a  dinner  at  the  hoose  of  the  same  officer,  mdcr  dr- 
cnmstances  which  render  the  act  of  inrttation  neoeisaiy,  and  of  a  sapper  ai  the 
hotel  of  his  aisociate  ooonsel,  mider  like  drcnmstances.  •  Such  acts,  huwctei  ias- 
proper  or  indiicreet,  conld  not,  in  themselves,  have  affected  the  impaitiaUty  of  any 
one  of  the  jnrors,  or  disqualified  him  fiom  ezerciung  his  powers  of  reason  and 
judgment,  and  they  will  not  warrant  a  Court  in  setting  aside  a  TerdicL  *  While 
the  law,'  says  Chief  Justice  Sharkey,  *  is  rigidly  rigilant  in  guarding  and  presetr- 
ing  the  purity  of  jury  trials,  yet  it  will  not,  for  Ught  or  trivial  causes,  impugn  the 
inlegrity  ef  juries,  or  question  the  solemnity  and  impaitiality  of  verdicts ' :  Hare 
V.  StaU  (1839),  4  How.  (Miss.)  187.  It  is  the  settled  rule  that  to  wamnt  the 
setting  aside  of  a  verdict  and  granting  a  new  trial,  upon  the  ground  of  irregulari- 
ties and  misconduct  of  a  jury,  it  must  be  either  shown  ss  a  fiKt,  or  pvesamed  as  a 
condniion  of  law,  that  injury  resulted  from  such  miscondnct.  When  it  is  dear 
that  the  party  agatnrt  whom  the  verdict  has  been  found,  was  not  mjond  by  the 
misconduct,  the  verdict  will  not  be  disturbed." 

It  must  be  conceded  that  this  case  supports  the  contention 
of  the  respondent,  but  the  fiicts  are  so  different  that  it  should 
have  but  little  weight ;  and  so  fiir  as  it  declares,  in  general 
terms,  that  to  warrant  the  setting  aside  of  a  verdict,  and  grant- 
ing a  new  trial,  upon  the  ground  of  misconduct  of  a  jury,  it 
must  be  either  shown  as  a  fitct,  or  presumed  as  a  conclusion 
of  law,  that  injury  resulted  from  such  misconduct,  it  is  not  in 
harmony  with  the  cases  on  the  question  before  us,  nor  does  it 
coincide  with  our  views  on  the  subject,  when  ^plied  to  the 
circumstances  of  this  case.  In  the  case  of  People  v.  Gn^ 
(1882),  61  Cal.  164, 186,  (decided  by  the  G>urt  in  banc,  all  of 
the  Justices  concurring,)  it  was  said — 

**  It  should  be  added  here  that,  if  it  b  neoemary  that  intoxicating  liquors  of  any 
kind  should  be  drsnk  by  a  juror,  application  for  leave  to  do  so  should  be  made  l» 
the  Court,  whocaa  make  such  allowance  as  wiU  be  proper.  Jurors  should  not  be 
allowed  to  judge  for  themselves  in  this  mstter.  A  defendam  in  a  criminal  case 
should  not  be  called  on  to  consent ;  and  in  any  case  when  the  party  consents,  if 
the  juror  becomes  intozicaied,  the  verdict  should  not  stand.  The  purity  and  cor- 
lectncss  of  the  verdict  should  be  guarded  in  every  way,  that  the  administrstion  of 
justice  should  not  be  subjected  to  scandal  and  distrust" 

And  it  was  there  held  that  liquors  furnished  the  jury  were 
not  suitable  food,  such  as  they  were  allowed  to  have  by  section 
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1 1 36  of  the  Penal  Code.    The  court  below  should  have  granted 
the  defendant  a  new  trial  on  this  ground. 

4.  The  appellant  complains  of  one  of  the  instructions  of  the 
court,  in  which  it  was  attempted  to  define  the  right  of  self- 
defense.  This  instruction,  taken  alone,  may  be  subject  to 
criticism ;  but,  taking  the  instructions  as  a  whole,  we  think 
the  law  on  that  point  was  fully  and  iairly  stated. 

5.  The  appellant  asked  leave  of  the  court  to  cross-examine 
the  parties  who  filed  affidavits  in  support  of  the  verdict  of  the 
jury,  which  was  denied,  and  this  is  urged  as  error.  The 
defendant  was  not  entitled  to  such  cross-examination  as  a 
matter  of  right  The  court  might,  in  its  discretion,  have 
allowed  it,  but  the  refusal  to  do  so  was  not  error. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur :    Thornton,  J. ;  Sharfstein,  J. 

Beatty,  C.  J.  I  concur  in  the  judgment  and  in  the  opinion 
of  Mr.  Justice  Works,  except  upon  one  point.  It  appears  that 
after  the  case  had  been  submitted  to  the  jury,  and  they  had 
been  for  three  or  four  hours  deliberating  of  their  verdict,  they 
were  by  direction  of  the  court  sent  in  custody  of  two  sworn 
officers  to  dinner.  They  were  taken  by  the  officers  to  a  public 
French  restaurant,  where,  in  accordance  with  the  invariable 
custom  of  the  place,  they  were  served  with  six  quart  bottles 
(a  half  bottle  each)  of  California  claret,  which  they  consumed 
with  their  dinner,  and  a  small  modicum  of  brandy,  which  they 
used  with  their  coffee.  In  other  words,  they  had,  under  the 
sanction  of  the  court,  and  in  the  presence  and  custody  of  its 
officers,  an  ordinary  dinner,  in  a  respectable  house,  embracing 
only  the  usual  concomitants  of  that  meal  at  that  place.  As  to 
whether  the  jurors  were  at  all  aflected  by  the  wine  and  brandy 
so  partaken,  the  affidavits  were  conflicting,  but  certainly  there 
was  ample  evidence  to  warrant  the  judge  of  the  superior  court 
in  finding  that  none  of  them  were  affected ;  and  unless  we  are 
warranted  in  holding,  as  mere  matter  of  law,  that  any  drinking 
of  wine  by  a  jury,  after  retiring  for  deliberation,  however 
moderate,  and  whether  sanctioned  by  the  trial  court  or  not,  is 
misconduct/^  se^  or  unless  we  can  find  as  matter  of  fact  that 
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men  who  use  wine  and  brandy  in  the  manner  and  to  the  extent 
these  jurors  did,  and  as  thousands  of  men  do  every  day  with- 
out impeachment  of  their  sobriety  or  decorum,  are  thereby 
necessarily  deprived  of  their  ordinary  judgment  and  discretion, 
we  cannot  say  that  this  jury  was  guilty  of  misconduct,  or  the 
defendant  prejudiced  in  this  particular.  There  is,  it  seems  to 
me,  a  clear  distinction  in  principle  between  this  case,  in  which 
the  jurors  did,  openly  and  without  attempt  at  concealment, 
what  was  apparently,  if  not  expressly,  authorized  by  the  trial 
court,  and  that  class  of  cases  in  which  jurors  have  themselves 
clandestinely  conveyed  intoxicating  liquors  into  the  jury-room, 
or  where,  with  their  connivance,  it  has  been  smuggled  in  by 
other  unauthorized  persons.  In  such  cases  the  means  of  pro- 
curing the  liquor  amounts  in  itself  to  grave  misconduct,  and 
evinces  a  total  disregard  on  the  part  of  the  jurors  of  their 
obligations  and  of  the  rights  of  the  parties.  By  reason  of  this 
distinction,  we  are  not,  in  my  opinion,  constrained  by  the 
authorities  to  hold,  and  I  am  unwilling  to  say  that  the  jury  in 
this  case  was  guilty  of  misconduct. 

I  dissent :  McFarland,  J. 


The  proper  rale  of  coDdnct  tad  qual- 
ification of  jnron  must  rtjy  with  the 
age  aud  civilization  in  which  they  live. 
In  all  times  there  has  been  a  severer 
rule  applied  to  the  oooduct  of  the  juror 
after  he  had  retired  to  deliberate  upon 
his  verdict  than  during  the  hearing  of 
the  cause.  The  tendency  of  modem 
times  has  been  to  equalize  this  rule  by 
allowing  moie  privileges  to  the  juror 
after  he  has  received  the  charge  of  the 
Court,  and  less  during  the  continuance 
of  the  trial. 

The  ancient  English  rules  never  were 
in  force  in  the  United  States,  and  in  the 
appUcatioo  of  the  rule,  to  the  drinking 
of  intoxicating  liquor  by  a  juror,  there 
is  considerable  conflict  among  the 
American  courts. 

Some  of  tliese  courts  hold  that  no 
matter  who  famishes  the  liquor,  or  the 
amount  taken,  it  will  be  sufficient  to  set 
JBide  the  Terdict ;  others,  that  it  is  ooly 


when  it  has  affected  the  juror,  or  when 
it  is  given  by  the  prevailing  party,  that 
the  verdict  is  set  aside. 

Tke  State  v.  Broussard  (January  21, 
1889),  decided  by  the  Supreme  Court  of 
Louisiana,  is  another  recent  case.  Here 
it  appeared  that  the  case  was  given  to  the 
jury  at  6  P.  M.,  and  that  a  verdict  was 
reached  at  1 1  A.  M.  next  morning ;  and 
that  during  that  time  the  jury  was  served 
with  two  pint  bottles,  and  about  four 
six-ounce  bottles  of  whiskey,  the  greater 
part  of  which  was  actually  consumed  by 
only  two  memliers  of  that  body.  The 
evidence  did  not  show  by  whom  the 
liquor  was  fiimished  or  supplied,  or 
that  it  was  done  under  the  orders,  or 
with  the  consent  or  approval  of  the 
trial  judge,  and  it  was  not  shown  that 
any  of  the  members  were  or  became 
intoxicated  from  the  use  of  the  liquors 
thus  consumed ;  but  it  was  shown  that 
in  the  Doming,  between  daylight  and 
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II  o'clock,  two  members  of  the  jnry 
together  drmnk  and  consnmed  a  pint 
and  a  half  of  whiskey,  after  whkh 
they  became  sick,  and  were  unable  to 
partake  of  any  breakfast,  and  that  they 
were  in  that  condition  at  the  very  mo- 
ment that  the  Terdict  was  agreed  upon. 

In  the  opinion  in  this  case  the  Court 
says :  "  We  are  constrained  to  believe 
that  the  absorption  of  so  much  intoxi- 
cating liquor  on  empty  stomachs,  after 
a  night  of  discomfort,  by  these  two 
jurors,  must  have  had  an  injurious  effect 
on  their  minds,  and  that  it  was  the  im- 
mediate  cause  of  the  sickness  which 
they  then  feh.  Under  the  facts  in  the 
record,  and  in  view  of  the  amount  of 
the  intoxicating  liquor  imbibed  by  these 
two  jurors,  we  have  no  hesitation  in 
holding  that  they,  at  least,  were  not  in 
a  condition  to  exercise  the  cool  and 
dispassionate  judgment  which  the  law 
expects  of  every  juror  in  deliberating 
over  a  cause  involving  the  life  or  the 
liberty  of  a  fellow-being,  and  that  as  a 
consequence,  the  accused  has  not  had  a 
trial  by  twelve  men  **  good  and  true,*' 
as  the  law  contemplates.  *  «  «  «  It 
would  be  difficult  to  formulate  or  pre- 
scribe an  inflexible  limit  to  the  practice, 
(of  allowing  jurork  to  drink  intoxicants) 
and  courts  can  do  no  more  than  guard 
against  excesses  in  determining  such 
questions.  But  the  circumstances  of 
this  case  disclose  an  outrageous  abuse 
of  the  privilege  which  no  court  will 
sanction  or  tolerate." 

The  case  of  I^yan  v.  Harrow  (1869), 
27  Iowa  494,  was  an  earlier  decision, 
holding  that  the  drinking  of  intoxicat- 
ing liquor  by  the  jurors,  after  they  had 
retired  to  consider  their  verdict,  irre- 
spective of  the  fact  whether  they  were 
under  its  influence,  is  sufficient  to  set 
aside  the  verdict.  In  this  case  the  1  iquor 
was  procured  without  the  aid  or  knowl- 
edge of  any  of  the  parties  to  the  action. 

Beck,  J.,  said:  "Doubtless  ardent 
spirits,  to  a  certain  extent,  may  be  c'.rank 


without  inflaming  the  passkms  or  be- 
clouding the  reason,  but,  beyond  a  cer- 
tain limit,  they  indisputably  produce 
these  results.  Where  that  limit  is  with 
different  men  cannot  be  certainly  known. 
Courts  will  not  assume  to  determine  the 
limit,  and  whether,  in  a  case  where  jurors 
have  indulged  in  the  use  of  the  dan- 
gerous liquid,  it  has  been  passed.  In- 
asnmch  as,  in  such  a  case,  there  can  be 
no  certainty  of  the  purity  and  correct- 
ness of  the  verdict,  that  it  u  the  result 
of  cool  and  dispassionate  deliberation 
and  the  honest  exercise  of  reason,  it 
will  be  set  aside.  In  the  business  afiain 
of  the  country  these  very  reasons  often 
constrain  those  who  employ  men  to  dis- 
charge duties  requiring  coolness,  delib- 
eration and  the  calm  exercise  of  the 
judgment  for  their  performance  with 
safety  to  life  and  property,  to  impose 
strict  abstinence  from  intoxicating  bev- 
erages  upon  those  so  employed. 

"Engineers  upon  railroad  locoraodvei, 
pilots  upon  steamboats,  etc.,  etc.,  are 
often  the  subjects  of  such  restrictions ; 
not  because  indulgence  in  intoxicating 
liquors,  within  the  very  indefinite  bounds 
of  what  is  called  moderation,  would  ab- 
solutely unfit  them  for  the  discharging 
of  their  duties,  but  because  it  is  abso- 
lute certainty  of  perfect  safety  ftom  the 
maddening  influence  of  alcohol,  in  the 
entire  abstinence  from  the  use  of  all 
liquors  in  which  it  exists,  and  without 
such  abstinence  there  can  be  no  such 
safety." 

This  was  a  civil  case. 

The  PeopU  v.  Gray  (1882),  61  Cal. 
164,  U  another  of  the  decisions  whivh 
hold  that  the  mere  fact  that  liquor  was 
drank  during  the  deliberations  of  the 
jury  by  some  of  the  jurors,  without  per- 
mission of  the  Court  or  knowledge  of 
the  defendant,  is  sufficient  to  set  the 
verdict  aside. 

In  the  opinion  it  is  said :  "  It  should 
be  added  here  that  if  it  is  necessary 
that  intoxicating  liquors  of  any  kind 
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ihoMd  b6  dnnik  by  •  jWt  ippltcilkMi 
for  k«v«  to  do  to  ihoald  be  aide  to 
the  CoHt,  who  cu  make  mch  allov- 
ance  es  will  be  proper*  Jiiran  tfaonid 
not  be  allowed  to  judge  for  themielwee 
is  this  mtter.  A  defendaat  in  a  crimi- 
nal caae  iboold  not  be  called  to  ooBienl, 
and  fai  any  case  wheie  the  peitj  con* 
scnts*  if  the  jorar  beooaMt  jntoiicaled, 
the  verdict  afaonid  not  atand.  Tlie 
parity  and  oonectneia  of  the  verdict 
dioald  be  gnardcd  in  ereiy  way,  thai 
the  adminiitration  of  justice  shoold  not 
be  nitwcict  to  r^nd*'  ff^iT  distmsL'* 

SHAAfmnc^  J.9  in  coocnrring  aays: 
«  T  »Kiiiir  ^ifcat  ^iif  introductkm  <>f  aidifpt 
spirits  into  the  jury  rooany  while  the 
jniy  were  deUberating  upon  tlieir  ver- 
dict, cunslitatcd  mtscoodnct /rr  «r.*' 

Mtrick,  J. :    **  It  requires  no  argu- 
to  show  that  the  beer,  wine  and 
l»  was  not   soitaUe 
food." 

Some  courts  seem  to  make  a  distinc- 
tfon,  in  dvil  and  criminal  cases. 

Thnsy  in  New  York,  in  the  case  of 
mitm  ▼.  AkrmMMms  (i84i)»  I  Hfll 
aoy,  a  dvil  case,  it  was  held  that  the 
verdict  should  not  be  set  aside,  ••unless 
there  be  some  reason  to  suspect  that 
the  integnlari^  may  have  had  an  influ- 
ence on  the  final  result" 

However,  in  Pecpli  v.  Douglau 
(i8a5),  4  Cow.  26^  a  criminal  case,  the 
rale  of  PeopU  ▼.  Gray^  was  adhered  to. 

In  Texas,  the  same  doctrine  was  an- 
nounced in /mmt  v.  Tkt  i^ftei^  (1854), 
13  Tex.  158.  This  haa,  however,  been 
modified  by  a  code  provision  as  follows : 
**  Mere  drinking  of  liquor  by  a  juror  is 
not  sufficient  ground  for  granting  a  new 
triaL"  Under  this  provision,  it  waa 
held  in  Rider  ▼.  SiaU  (October  31, 
1888),  that  without  proof  that  a  juror  be- 
came intoxicated,  so  as  to  render  it 
probeUe  that  his  verdict  was  influenced 
thereby,  the  verdict  would  not  be  dis- 
turbed. 

In  Jones  v.  Siatt  (1854),  13  Tex. 


168,  It  was  said:  «« Every  day's  experi- 
ence asuat  satisfy  ua  that  It  is  inspossible 
to  lay  down  a  rule  as  to  how  much  can 
be  drank  without  *"*r**"'*C  ^^  qualifi- 
cation of  a  juror  iar  diachaiging  the 
tmat  confided  in  hiuL  Its  eflects  have 
been  well  described  by  Scodaad's  aaoat 


boldjoha 


Wl'i 
Wl' 


,  well  Awa  tk«  da's. 


«Yes,itis  but  too  true,  that  kwiU 
saake  a  man  bold  and  reckleas,  not 
only  of  consequences  personally,  but 
also  of  the  ii|^  of  those  whose  life 
and  moat  valuable  interests,  piupeity 
and  reputatioo  are  at  stake;  and  its 
is  so  very  dinerenC  on  diflerent 
that  it  would  be  dangerous  in  the 
to  attempt  to  lay  down  any 
rule  by  which  it  could  or  should  be  de- 
termined, whether  a  juror  had  drank 
too  much  or  not,  and  the  only  safe  rule 
is  lo  exclude  it  entirely." 

In  StaU  V.  Bruu  (1878),  48  Iowa 
530,  the  Court  made  a  distinction  be- 
tween cases  where  liquor  was  drank 
during  the  hearing  of  the  cause,  and 
where  it  was  drank  after  the  jury  had 
retireif  to  deliberate  on  their  verdict : 

•'  An  examination  of  the  numerous 
cases  cited  in  argwnent,  has  led  us  to 
the  cooclusfoo,  that,  when  the  indulg- 
ence in  intoxicating  drinks  occurs 
during  the  adjournment,  and  befiire  the 
caaae  is  finally  submitted  to  the  jury, 
the  better  rule  b,  in  the  absence  of 
ahowing  a  prejudice,  that  the  verdict 
should  irtand,  and  we  think  there  b  no 
good  reason  for  making  any  distinction 
between  civil  and  criminal  cases  in  the 
applicatioo  of  the  rule." 

In  thb  case  the  Court,  however,  ex- 
pressly affirms  Ryan  v.  Narrom^  27 
Iowa  494  (ii^a),  that  when  the 
drinking  b  after  the  jury  has  retired, 
the  verdict  must  be  set  aside. 

In  Induna,  in  a  trial  for  murder. 
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after  the  jtuy  were  charged  and  put  in 
the  car«  of  a  bailiff;  the  bailiff,  with 
two  of  them,  went  to  a  liquor  and 
billiard  laloon,  where  other  persons 
were  drinking  and  playing  billiards, 
and  the  bailiff  procured  for  each  of 
them  a  drink  of  brandy,  ginger,  wine, 
nutmeg  and  sugar,  which  they  drank, 
and  which  was  paid  for  by  one  of  them. 
The  evidence  showed  that  the  bailiff 
asked  the  salooo  keeper  if  he  could  fix 
up  something  for  said  jurors  for  the 
diarrhoea,  but  it  did  not  appear  where 
the  other  jurors  were  at  the  time  when 
the  two  with  the  bailiff  were  in  the 
saloon.  There  was  no  attempt  to  show 
that  the  jurors  were  really  suffering 
from  diarrhoea,  how  much  liquor  they 
drank,  what  effect  it  had  upon  their 
fitness  to  deliberate  upon  the  case,  or 
in  any  other  way  to  break  the  force  of 
the  showing  made  for  the  defendant. 
The  verdict  was  set  aside:  Davis  v. 
State  (1871),  3$  Ind.  496. 

In  Missoori,  without  a  code  provision, 
it  is  held  that  even  in  capital  cases,  a 
verdict  will  not  be  set  aside  where  in- 
toxicants have  been  used  by  the  jury 
during  their  deliberations,  "unless  it 
affected  it,  or  the  drink  was  furnished 
by  an  interested  party  :  "  Staii  v.  Baber 
(1881),  74  Mo.  2^2\  Static,  IVest 
(1879),  69  Id.  401. 

In  Husselt  v.  State  (1876),  53  Miss. 
382,  the  Supreme  Court,  while  hold- 
ing that  a  verdict  would  not  be  set  aside 
for  the  reason  that  intoxicants  were 
imbibed  by  the  jury,  use  the  following 
strong  language t  "No  cause  can  be 
more  baneful  to  the  purity  of  a  verdict 
than  the  use  of  intoxicating  drinks  by 
the  jury  while  engaged  in  their  delib- 
erations. Nothing  can  be  more  revolt- 
ing to  a  sense  of  justice  and  decency, 
than  the  idea  of  the  life  or  property  of 
a  citizen  depending  upon  the  maudlin 
deliberations  of  drunken  jurors.  The 
parties  in  a  civil  suit,  and  a  fortiori  the 
defendant    in   a  criminal    prosecution. 


have  the  right  to  demand  that  the  ease 
shall  be  tried,  not  only  by  jurors  who 
are  not  drunk,  but  by  men  whose  minds 
are  not  even  influenced  or  clouded  by 
liquor.*' 

In  the  recent  case  of  Burgess  v.  Ter- 
ritory (September  15,  1888),  the  Su- 
preme Court  of  Montana,  in  a  criminal 
case  where  it  was  shown  that  several  of 
the  members  of  the  jury  took  a  single 
drink,  during  the  trial,  but  were  not  in- 
toxicated and  drank  nothing  after  they 
retired  to  deliberate  on  their  verdict,  held 
the  refusal  to  set  aside  the  verdict  was  not 
sufficient  error  for  a  reversal. 

In  CammamBeaitk  t.  Thompson 
(i85i),8Gratt  (Va.)637,  a  medical 
witness,  being  accidentally  present  at  a 
hotel  where  the  jury  were  brought  by 
the  Sheriff  to  be  lodged  fijr  the  night, 
invited  some  of  them  to  drink,  which 
they  did,  but  though  this  was  held 
highly  objectionable,  it  was  not  suffici- 
ent to  set  aside  the  verdict 

In  a  criminal  case  in  Ohio,  during 
the  consideration  of  the  verdict,  it  was 
shown  that  about  two  o'clock  in  the 
night,  the  Deputy  Sheriff  went  with 
one  of  the  jurors  to  a  saloon,  where  the 
juror  obtained  and  drank  a  glass  of 
whisky.  A  new  trial  was  granted  for 
this  and  other  misconduct  of  the  jury : 
IVeis  V.  State  (1 871),  22  Ohio  St.  486. 

In  a  later  civil  case,  in  the  same 
State  (Railroad  v.  Porter  (1877),  3^ 
Ohio  St.  328),where,during  the  progress 
of  the  trial,  but  before  the  jury  had  re- 
tired to  its  deliberations,  one  of  the 
jurors  and  one  of  the  counsel  for  plain- 
tiff below,  on  their  way  to  their  respec- 
tive lodgings,  casually  met,  and  while 
passing  a  saloon,  the  attorney  remarked 
that  he  was  tired  and  thought  that  he 
would  take  a  glass  of  ale,  and  asked 
the  joror  if  he  drank  ale.  On  receiving 
an  affirmative  reply,  he  invited  him  to 
go  in  and  join  him  in  taking  a  glass  of 
ale,  which  they  did,  remaining  there 
about  five  minutes,  drinking  but  a  single 


728 


P£OPLE  V.  LEE  CHUCK. 


gla»  each»  daring  wbich  tioie,  nor  at 
any  time  while  tbej  were  together, 
was  any  allasion  made  to  the  case. 

The  Couit  said :  «  The  rigor  of  the 
ancient  rule  in  regard  to  juron  eating 
and  drinking,  the  reason  for  it  having 
ceased,  has  passed  away.  Still,  inas* 
much  as  intozicatUig  drinks  may  so 
easily  disqualify  them  for  an  intelligent 
discharge  of  their  duties,  eourts  are,  in 
all  cases,  jealous  of  their  use  by  jurors » 
and  some  high  authorities^  refusing  to 
draw  a  line  short  of  total  abstinence* 
hare  held  that  the  drinking  of  spirituous 
liquors  by  a  juror,  during  the  progress 
of  a  trial,  is  sufficient  ground  for  setting 
a  verdict  aside.  But,  more  generally, 
the  stringency  of  this  rule  has  been  so 
far  relaxed,  that  the  mere  fact  of  drink- 
ing spirituous  liquors  by  a  Juror  in  a 
civil  case,  during  an  adjournment  of  the 
trial,  though  censurable,  u  not  regarded 
as  a  sufficient  reason  for  overturning  a 
verdict,  unless  there  be  some  reason  to 
suspect  it  may  have  had  some  influence 
on  the  final  result  of  the  case;  for,  other- 
wise, an  innocent  party  would  be  pun- 
ished for  the  censurable  conduct  of 
another  person,  which  has  occasioned 
DO  injury  to  either  party." 

In  the  early  case  of  Cpmm.  v.  J^afy 
(1832),  12  Pick.  (Mass.)  519,  it  was 
said  I7  Shaw,  C.  J.,  <*  where  the  irreg- 
ularity consists  in  doing  that  which  may 
disqualify  the  jurors  for  proper  deliber- 
ation and  exercise  of  their  reason  and 
judgment,  as  where  ardent  spirits  are 
introduced,  then  it  would  be  proper  to 
set  aside  the  verdict,  because  no  reli- 
ance can  be  placed  upon  its  purity  and 
correctness. 

In  this  case  it  was  held  that  cider 
was  not  a  forbidden  article. 

A  very  learned  author  and  able  judge 
has  laid  down  the  following  rules  as 
proper  guides /or  decisions  where  ver- 
i^ttM  are  challenged  for  the  reason  that 
intoxicating  liquors  have  been  used  by 
the  jury  during  the  trial : 


1st  The  mere  fact  that  a  jury,  pend- 
ing the  trial,  or  while  ddiberadng  on 
their  veidiit,  drink  intoxicating  liquor, 
without  more,  will  not  be  sufficient 
ground  for  a  new  trial. 

2d.  It  b  no  ground  for  a  new  trial, 
that  a  juror  drank  a  small  quantity  for 
medicinal  purposes,  while  sufiertng  from 
real  sickness,  the  quantity  consumed  not 
being  sufficient  to  produce  intoxication. 

3d.  Where  drinking  of  ardent  spirits 
by  a  juror  is  attended  with  other  im- 
proper conduct,  as  where  a  juror  sepa- 
rates from  his  fellows  to  drink  in  a  bar- 
room, or  where  ardent  spirits  are  con- 
veyed to  him  by  one  of  the  parties,  a 
new  trial  will  be  granted. 

4th.  A  new  trial  will  generally  be 
granted  where  a  juror  eats  or  drinks  at 
the  expense  of  the  successfol  party. 

5tlL  The  jealousy  of  the  courts,  tet 
juries  should  not  be  subjected  to  any 
improper  influences,  is  such  that,  if  it 
appear  that  intoxicating  liquors  have 
been  introduced  into  the  jury -room,  in 
a  manner,  or  in  quantities,  which  the 
affidavits  leave  unexpiaimed^  there  b  a 
presumption  that  the  jury  were  improp- 
erly influenced  thereby,  and  a  new  trial 
will  be  granted. 

6t}i.  Consent  of  counsel,  or  of  the 
party  (where  the  verdict  b  in  hb  favor), 
will  generally  estop  a  party  in  a  civil 
case  from  urging,  as  ground  for  a  new 
trial,  that  the  jurors  indulged  in  ardent 
spirits,  unless  abuse  b  shown  to  have 
resulted  from  such  indulgence,  but  not 
in  cases  of  felony:  a  Thompson  on 
Triab,  1933. 

The  suggestion  presents  itself,  whether 
judges  ought  not  to  specially  charge  the 
jury  to  alntain  from  intoxicants  during 
the  trial,  and  further,  whether  it  ought 
not  \yt  made  a  statutory  ground  of 
challenge  against  a  person  that  he  b 
addicted  to  the  habitual  use  of  intoxi- 
cants, from  serving  as  a  juror  at  all. 

Wm.  M.  Rockil. 

Sptiiig6eld,  Ohio. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Accident  Insurance. 

Immediate  tvritUn  notice  of  an  accident  and  injury  was  required 
by  the  provisions  of  an  accident  policy  to  be  given  to  the  insurer  ; 
on  September  i,  the  insured  sustained  an  injur>'  to  his  eye,  which 
he  did  not  at  the  time  regard  as  dangerous,  but  which  subsequently 
caused  the  total  loss  of  the  eye  ;  notice  mailed  to  the  company  on 
October  i ,  was  a  sufficient  compliance  with  the  requirement  of  the 
policy.  People's  Mut,  Accident  Asso,  v.  Smith,  S.  Ct.  Pa.,  May  6, 
1S89. 

Attorney-at-Law. 

Authority  of  the  attorney  of  a  distributee  of  an  estate  does  not 
extend  to  entering  into  an  agreement,  on  behalf  of  his  client,  to 
refund  to  other  distributees  an  amount  voluntarily  overpaid  to  such 
client  upon  a  partial  distribution.  Milter  v.  Hulme,  S.  Ct.  Pa., 
May  6,  1889. 

Banks  and  Banking. 

Extension  0/ charter  of  a  national  banking  association  by  Act  of 
Congress,  does  not  create  a  new  corporation,  but  simply  gives  a 
new  lease  of  life  to  the  one  already  existing,  which  consequently 
preserv'es  its  identity  and  remains  liable  upon  its  contracts  made 
prior  to  such  extension.  Nat,  Exchange  Bank  v.  Gay,  S.  Ct.  Err. 
Conn.,  April  27,  1889. 

Note  given  to  firm,  one  of  whose  members  is  president  of  a  national 
bank,  for  the  purpose  of  substituting  it  for  paper  of  the  firm,  which 
had  been  discounted  by  the  bank  in  excess  of  the  limit  permitted 
by  law,  during  the  inspection  of  the  bank  examiner,  is  valid  in  the 
hands  of  the  t^nk,  notwithstanding  a  promise  by  the  president  that 
the  maker  would  never  be  called  upon  to  pay  it.  Allen  v.  First 
Nat.  Bank  of  Warren,  S.  Ct.  Pa.,  May  2t,  1889. 

Bills  and  Notes. 

Agreement  to  renew  at  maturity,  written  across  the  face  of  a  prom- 
is.sory  note,  destroys  its  negotiability.      Citizens'  Nat.  Bank  of 
Towanda  v.  Piollet,  S.  Ct.  Pa.,  May  6,  1889. 

Indorsement  by  l>ank  to  another  bank,  "  for  collection  on  account,'* 
of  a  draft,  which  was  deposited  with  the  former  by  a  prior  indorser, 
does  not  render  the  collecting  bank  a  Ifona  fide  holder  for  value,  and 
it  cannot  retain  the  proceeds  of  such  draft  in  payment  of  a  balance 
of  account  due  it  by  the  remitting  bank.  First  Nat.  Bank  v. 
Strauss^  S.  Ct.  Miss.,  April  22,  1889. 

Indorser,  who  is  not  named  as  payee,  but  who  puts  his  name 
upon  the  back  of  a  note  before  delivery  to  the  payee,  on  the  faith  of 
which  money  is  loaned  or  credit  given  by  the  payee  to  the  maker, 
is  liable  on  the  note  as  an  original  promissor.     Melton  v.  Brown, 
S.  Ct.  Fla.,  June  n,  1889. 
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Criminal  Law. 

Statemenis  fyane  faially  wounded,  made  immediately  after  he  re- 
ceived his  injuries  to  a  person  whom  he  called  to  his  assistance,  to 
the  effect  that  he  was  robbed  and  assaulted  about  half  a  minute  pre- 
idously  by  men  whom  he  described,  are  admissible  in  evidence  as 
part  of  the  resgesiae,  as  are  also  similar  statements,  made  ten  min- 
utes later  to  a  personal  friend  for  whom  he  sent  immediately  after 
being  assaulted.    ^aU  v.  Murphy,  S.  Ct.  R.  I.,  June  17,  18S9. 

Descent. 

lllegitimaU  child,  bom  in  Pennsylvania  and  rendered  legitimate 
by  the  subsequent  marriage  and  cohabitation  of  its  parents  in  that 
State,  is  competent  to  inherit  land  in  New  Jersey  from  its  father. 
Dayton  v.  Adkisson,  Ct.  Ch.  N.  J.,  June  22,  18S9. 

Dower. 

Under  SiahUe  of  Westminster  2  (13  Edw.  I.'ch.  34),  which  provides 
that  "  if  a  wife  willingly  leave  her  husband,  and  go  away,  and  con- 
tinue  with  the  adulterer,  she  will  be  barred  forever  of  action  to  de- 
mand her  dower  that  she  ought  to  have  of  her  husband's  lands,'*  it 
is  necessary,  in  order  to  sustain  a  plea  in  bar  of  dower,  to  prove 
both  that  the  wife  deserted  her  husband  willingly  and  that  she  was 
guilty  of  adultery  during  the  desertion.  Henderson  v.  Chairts,  S. 
Ct.  Fla.,  June3,  1889. 

Fire  Insurance. 

Insurable  interest  is  had  by  one  who  has  entered  into  a  contract 
for  the  conveyance  of  property  to  him  upon  the  payment  of  certain 
promissory  notes  executed  for  the  consideration  money,  although 
such  notes  are  overdue  and  unpaid  and  the  vendor  has  taken  no 
steps  to  enforce  their  payment.  Gilman  v.  Dwelling-house  Ins.  G?., 
S.  Jud.  Ct.  Me.,  April  23,  1889. 

Insurable  interest  in  mortgaged  property  remains  in  the  mortgagor 
after  the  rendition  of  a  decree  of  foreclosure,  until  the  period  for  re- 
demption has  elapsed,  but  such  interest  is  ended  by  a  failure  to  redeem 
within  the  specified  period,  and  a  verbal  promise  by  the  mortgagee 
to  resell  the  land  to  the  mortgagor,  made  after  the  expiration  of  the 
period  for  redemption  and  without  consideration,  will  not  continue 
such  interest  so  as  to  keep  the  policy  in  force.  Essex  Sav.  Banh 
V.  Meriden  Fire  Ins,  Co,,  S.  Ct.  Err.  Conn.,  June  20,  1889. 

Waiver  of  proofs  of  loss  will  not  be  inferred  from  mere  silence  on 
the  part  of  the  insurer,  after  the  receipt  of  notice  of  loss.  Central 
City  Ins.  Co.  v.  Oates,  S.  Ct.  Ala.,  May  2,  1889. 

Life  Insurance. 

Wife's  policy  upon  the  life  of  her  husband,  which  contains  no  pro- 
vision for  pa3rment  to  her  children,  in  case  of  her  death  before  that 
of  her  husband,  does  not  inure  to  the  benefit  of  her  children  in  the 
latter  event,  but  the  proceeds  of  such  policy  constitute  a  fund  for 
the  pavment  of  the  husband's  creditors.  Tompkins  v.  Levy,  S.  Ct. 
Ala.,  May  29,  1889. 
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Liquor  Laws. 

Prohibition  of  sale  of  cider,  without  any  qualifying  adjective,  ap- 
plies to  all  cider,  without  regard  to  the  stage  of  fermentation  or  its 
intoxicating  quality.    State  v.  Spaulding,  S.  Ct.  Vt.,  May  30,  1889. 

Sale  by  druggist  of  intoxicating  liquors,  when  forbidden  by  statute 
without  reference  to  the  intent  with  which  they  are  sold,  is  not  ex- 
cused by  the  fact  that  they  were  sold  in  good  faith  as  a  medicine, 
without  knowledge  of  their  intoxicating  properties.  King  v.  State, 
S.  Ct.  Miss.,  May  27,  1889. 

Master  and  Servant. 

Discharge,  without  sufficient  excuse,  before  the  expiration  of  the 
period  of  his  employment,  entitles  an  employe  prima  facie  to  the 
stipulated  compensation  for  the  entire  period,  and  the  burden  is 
upon  the  employer  to  show,  in  mitigation  of  damages,  that  the  dis- 
charged employe  might,  by  reasonable  effort,  have  obtained  em- 
ployment elsewhere.    Emery  v.  Steckel,  S.  Ct.  Pa.,  May  6.  1889. 

Negotiable  Instruments. 

Registered  Vifginia  coupon  consols,  whether  treated  as  bonds  or  as 
promissory  notes,  are  not  negotiable  without  indorsement.  Talia- 
ferro V.  Baltimore  First  Nat,  Bank,  Ct.  App.  Md.,  June  12,  1889. 

Public  Officers. 

Custodian  of  public  money,  who  has  given  bond  for  its  safe  keep- 
ing, is  not  discharged  from  liability  by  the  failure  of  the  bank  where 
he  has  deposited  such  money.  Nason  v.  Directors  of  Poor  for  Erie 
Co.,  S.  Ct.  Pa.,  May  13,  1889. 

Railroads. 

Bridge,  built  by  a  railroad  company  at  the  crossing  of  its  track 
over  the  public  street,  must  be  constructed  of  such  material  and  in 
such  manner,  and  maintained  in  such  condition,  as  to  make  and 
keep  it  safe  for  public  travel,  and  the  railroad  is  responsible  to  a 
traveler  for  injuries  sustained  by  reason  of  its  failure  to  perform 
these  duties.  Caldwell  v.  Vicksburg,  5.  <2f  P,  R,  R.  Co,,  S.  Ct.  La., 
June  14,  1889. 

Slander. 

Drunkenness,  not  being  a  criminal  offense  at  common  law  and 
not  having  been  made  such  by  statute,  words  charging  that  a  per- 
son has  been  drunk,  are  not  actionable  j^^ri^,  although  a  municipal 
ordinance  of  the  town  where  such  person  is  resident  makes  intoxi- 
cation punishable  under  certain  circumstances.  Seety  v.  Viall,  S. 
Ct.  R.  I.,  April  27,  1889. 

Sunday  Laws. 

Delivety  on  Sunday  to  the  sheriff  of  a  contract  of  suretyship  in  a 
claim  suit,  renders  the  contract  void,  and  no  recovery  can  be  had 
upon  it.     Anderson  v.  Bellinger,  S.  Ct.  Ala.,  May  i.  1889. 
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Telegraphs. 

StipuUUion  in  blank,  upon  which  a  message  is  written,  that  the 
telegraph  company  shall  not  be  held  liable  in  damages  for  mistakes 
cauMd  "by  the  negligence  of  its  servants  or  otherwise/'  beyond 
the  amount  paid  for  sending  the  message,  is  against  public  policy 
and  void.  GiUis  v.  WesUm  Union  Tel.  Co.,  S.  Ct.  Vt.,  April  22, 
1889. 

Water-Rights. 

Owner  0/ riparian  lands  has  a  right  to  have  a  stream  of  water  flow 
through  his  lands  in  its  natural  state,  without  diminution  of  quantity 
or  chuge  of  quality,  and  its  obstruction  or  diversion  will  be  re- 
strained by  injunction,  but  this  rule  is  qualified  by  the  limitation 
that  each  riparian  owner  is  entitled  to  a  reasonable  use  of  the  water 
for  domestic,  agricultural  and  manufjeurturing  purposes.  UlbridU 
V.  Eufaula  Water  Co,,  S.  Ct.  Ala.,  May  7,  1889. 

Wills. 

A  test  of  tesiamentaty  capacity  is,  whether  at  the  execution  of  a 
will  the  testator  can  remember  the  property  he  is  about  to  dispose 
of  and  the  objects  of  his  bounty,  and  can  understand  the  nature  of 
the  business  in  which  he  is  engaged  and  the  manner  in  which  the 
will  distributes  .his  property.  McCoon  v.  Allen,  Prer.  Ct.  N.  J., 
June  10,  1889. 

Belief  in  spiritualism  is  not  an  insane  delusion  and  does  not  inca- 
pacitate the  person  entertaining  such  belief  from  making  a  valid 
will.    Middleditck  v.  Williams,  Prer.  Ct.  N.  J.,  June  17,  1889. 

**  Surviving  brothers  and  sisters,**  as  used  in  a  will,  which,  after 
giving  an  estate  in  trust  for  life  to  testator's  three  daughters,  pro- 
vides that  '*from  and  immediately  after  the  decease  of  my  said 
daughters  respectively  (without  leaving  lawful  issue),  and  as  that 
event  happens,  I  give  and  bequeath  the  estate  and  property  of  the 
daughters  d3dng,  which  shall  then  be  hMd  by  the  said  trustee  under 
this,  my  will,  to  be  equally  divided  among  the  surviving  brothers 
and  sisters,  and  the  lawful  issue  of  such  as  may  be  dead,"  refer,  not 
to  the^  time  of  the  death  of  the  testator,  but  to  that  of  his  daughters 
without  leaving  issue.  Woelpper*s  Appeal,  S.  Ct.  Pa.,  May  27, 
1889.  James  C.  Sbllb&s. 
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THE  COMMERCE  CLAUSE  AND  THE  STATE. 

It  has  been  a  matter  of  observation,  and  of  some  concern, 
among  thoughtful  men  in  this  country  who  have  attended  to 
the  evolution  of  constitutional  doctrine  as  declared  by  the  Su- 
preme Court  of  the  United  States,  that  that  body  has  perhaps,, 
in  a  few  respects,  unwisely  expanded  Federal  power.  For  ex- 
ample, the  view  is  held  not  only  by  strict  constructionists,  but 
by  many  who  are  in  sympathy  with  the  doctrine  of  a  broad 
nationality,  that  the  Court  has  erred  in  establishing  as  its  law 
that  the  Federal  Courts  are  not  bound  by  the  decisions  of  the 
courts  of  the  State  where  they  happen  to  be  sitting,  on  matters 
of  general  commercial  law,  and  other  subjects  not  involving  a 
construction  of  the  Federal  Constitution,  statutes  and  treaties. 
The  harmony  of  our  two  systems  of  government,  State  and 
National,  would  seem  to  require,  not  only  that  the  State  Courts 
should  be  permitted  to  construe  their  own  Constitutions  and 
statutes,  but  that  the  principles  of  general  law  established  by 
them,  should  be  obligatory  upon  the  Federal  Courts  adminis- 
tering law  in  the  several  States  and  taking  jurisdiction  solely 
on  the  ground  of  citizenship.  The  establishment  of  a  Federal 
commercial  law  is  conceived  to  be  an  excrescence  on  the  Fed- 
eral system.  The  extension  of  Congressional  power,  by  late 
decisions  of  the  Supreme  Court,  has  also  been  the  subject  of 
some  animadversion.  When  the  second  series  of  Legal  Tender 
Cases  were  decided  (1870),  12  Wall.  (79  U.S.)  457,  it  was 
charged  that  the  Court  was  packed  by  President  Grant,  for  the 
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Special  purpose  of  securing  the  desired  judgment  The  deci- 
sion in  this  series  of  cases  is  now  deemed  sound  by  many  who 
withhold  their  assent  to  the  doctrine  of  the  latest  Legal  Tender 
Case :  JmUiardv.  Greenman  (1883),  no  U.  S.  421,  which  de- 
clared that  Congress  may,  in  time  of  peace,  and  not  strictly  as 
a  war  measure,  make  treasury  notes  a  legal  tender. 

.  Because  of  these,  and  perhsqps  a  few  other  doubtful  exten- 
sions of  the  power  of  the  Federal  Courts  and  the  National 
Congress,  some  thinkers  of  an  atrabilious  tendency  have 
worked  themselves  into  the  uncomfortable  frame  of  mind  of 
supposing  that  our  great  Court  of  last  resort  is  chiefly  occii- 
;pied  in  a  conspiracy  against  local  seltgovemment,  as  a  prin- 
ciple of  American  law,  and  against  the  States,  as  organs  of  the 
^expression  of  that  principle. 

In  order  to  guard  against  such  careless  judgments,  it  is  use- 
iiil  for  the  profession;  holding,  as  it  does,  the  Supreme  Court 
in  high  esteem,  not  only  as  our  chief  protector  of  National  in- 
terests, but  also  as  the  great  conservator  of  State  rights  within 
the  Constitution,  occasionally  to  reflect  upon  the  &cts  of  the 
limitations  upon  Federal  power  that  have  been  established  by 
that  body.  It  is  proposed  in  this  article  to  show,  by  a  few  il- 
lustrations of  the  evolution  of  the  law  of  one  of  the  great 
National  powers — the  commerce  power — ^that  the  Court  has 
maintained,  and  has  indeed  advanced  upon  itself  in  maintain- 
ing, the  limitations  of  the  Constitution  as  they  relate  to  State 
functions  of  government 

The  development  of  the  Constitution,  during  a  century  of 
interpretation  by  the  Supreme  Court,  is  believed  to  have  been 
mainly  a  natural  and  healthy  growth,  fully  within  the  lines 
marked  by  those  who  framed  it.  If  its  words  have  expanded 
with  the  years,  so  as  to  give  room  for  the  growing  Nation,  it 
is  conceived,  generally  speaking,  that  it  is  not  because  the  Su- 
preme Court  has  been  fidse  to  its  trust  in  interpreting  them, 
but  rather  that  it  has  been  true  and  loyal  to  the  purpose  of  its 
creation,  in  permitting  them  to  have  the  full  significance  they 
were  intended  to  possess.  When  the  capacity  of  the  words 
the  statesfoen  of  1787  fixed  in  the  Federal  Constitution,  comes 
to  its  final  measure  in  the  coming  time,  many  believe  that  it 
will  be  among  their  best  titles  to  renown  that  they  framed  an 


THE  COMMERCE  CLAUSE    ANP   THE  STATE.  "35 

instrument  as  potential  of  good  in  the  hands  of  just  interpre- 
ters in  the  future,  as  it  was  sufficient  for  the  more  immediate 
objects  of  its  creators  when  it  was  first  called  into  being. 

The  commerce  clause  of  the  first  article  of  the  Constitution, 
giving  to  Congress  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States  and  with  the  Indian 
tribes,  has,  perhaps,  more  than  any  one  grant  of  power  in  our 
fundamental  law,  helped  to  make  us  the  Nation  we  to-day  are. 
But  they  read  the  history  of  the  formation  of  the  Constitution 
wrong,  if  they  read  it  at  all,  who  assert  that  it  was  not  the 
deliberate  purpose  of  those  who  inserted  it  in  the  Constitution, 
to  make  it  contribute  in  the  way  it  has  to  the  National  growth. 
Hamilton  and  Madison  and  Wilson  intended  to»make  a  Nation, 
as  well  as  to  construct  an  instrument  of  government  It  is 
well  known  that  the  want  of  the  power  in  the  old  Confedera- 
tion to  regulate  commerce,  assisted  materially  in  bringing 
about  the  formation  and  adoption  of  the  Constitution.  The 
conmierce  clause  was  adopted  by  the  Philadelphia  Convention 
with  unanimity  and  almost  without  debate,  saving  the  portion 
of  it  relating  to  the  Indian  tribes.  Immediately  upon  its  adop- 
tion by  the  people,  the  petty  restrictions  on  interstate  trade 
that  some  States  had  established  under  the  Confederation,  gave 
way  to  unfettered  freedom  of  intercourse.  The  unavailing, 
because  ununited,  efforts  of  the  several  Legislatures  to  develop 
American  commerce,  were  abandoned  for  efficient  Congres- 
sional action  that  gave  the  sea  to  our  ships  and  gave  ships  to 
the  sea.  American  vessels  found  the  same  anchorage  in  Eu- 
ropean ports  that  foreign  ships  were  accorded  here.  He  would 
have  been  a  dull  observer  and  a  feeble  patriot  who  failed  to 
see  and  to  welcome  the  new  commercial  order.  All  this  was 
early  fruit.  The  growing  years  have  since  brought  into  view 
the  larger  purpose  of  those  who,  while  seeking  an  immediate 
good,  were  mindful  of  future  needs — ^while  building  a  structure 
for  the  day,  were  erecting  for  all  time. 

It  has  been  remarked  by  jurists  that  the  constitutional  law 
of  the  commerce  clause  to-day,  is  practically  the  constitutional 
law  of  the  first  commerce  case  that  came  before  the  Supreme 
Court.  Said  Justice  Lamar,  in  Kidd\,  Pearson  (1888),  128 
U.  S.  1,  V 
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<*  The  line  whidi  wepmtttn  the  provide  of  Fedtnl 
of  commeice,  ftoni  the  powm  icsenrcd  to  the  Snlfi»  hai 
this  CoQit  io  e  greet  Biunbcr  and  Tariety  of  cases.  The  dedsioM  in  these 
dMngh  they  do  not  m  e  single  Instance  assnme  to  tnoe  thai  lii 
tfaveilCBttCr  toUaieany  rnlefaithcr  than  to  locate  the  Ifaie hi 
case  aa  it  ariMS,  hatte  afanoat  noiliinnlj  adheied  to  the  iimrtsmftal  princfdaa 
wUdi  CUrf  Joaliea  Maeshau,  in  the  case  of  {rtMaifrT.C^ite(i824)>9Wheat. 
(2a  U.  S.)  ly  kid  down  as  to  the  natare  and  extent  of  the  grant  of  power  to  Gon- 
gresa  00  this  aabjeot,  and  alto  of  the  IhnitatiQBS,  express  and  inq>lied,  which  itns- 
poaes  ipea  Stale  Icgisiatioo  wiA  regard  to  taxation,  to  the  conbol  of 

and  Io  aU  persons  and  things  within  its  liinits»  of  pniclj  intenal 


n 


The  truth  is,  however,  that  practically  there  has  been  both 
an  expansion  and  a  limitation  in  respect  of  Federal  commer- 
cial power — an»  expansion  or  enlargement  of  the  subjects  of 
the  exercise  of  the  power,  a  limitation  or  clear  marking  of  the 
lines  within  which  it  is  exercisable.  There  has  been  no  ciqMHi* 
sion  of  doctrine  as  to  the  scope  of  the  grant  of  power;  but  a 
very  necessary  enlargement  of  occasion  fcr  its  exeicise. 

When  it  was  decided  in  1877  in  PnutKwtm  TeUgrmph  C#.  ▼. 
W^sUm  Umam  Telegraph  Co.,  96  U.  S.  i,  that  the  Western 
Union  Telegraph  Gmipany,  having  accepted  the  Act  of  Con- 
gress of  1866,  could  not  be  excluded  by  the  Legislafture  of 
that  State  from  doing  business  in  Florida,  it  perhaps  seemed 
to  some  a  great  advance  on  the  doctrine  of  GiUmu  v.  Ogdem^ 
that  the  State  of  New  York  could  not,  by  the  grant  of  an 
exclusive  franchise  to  one  person,  to  navigate  with  bonis 
moved  by  fire  or  steam  all  the  waters  within  the  jurisdiction 
of  the  State,  deprive  another  person  possessed  of  the  right  to 
carry  on  the  coasting  trade,  fix>m  running  steamboats  bUwuJt 
Elizabethtown  in  New  Jersey  and  New  York.  It  was  merely, 
however,  declaring  that  the  telegraph,  as  well  as  the  staun* 
boat,  was  an  instrument  of  interstate  eonunerce.  The  power 
in  Congress  to  construct  interstate  and  transcontinental  rail- 
way lines,  considered  in  CaSforma  v.  CetUral  Pu^  Xaiivmd 
Co.  (1887X  127  U.  S.  I,  as  well  settled,  and  the  power  to  pass 
such  comprehensive  legislation  as  the  Interstate  Commerce 
Act  of  1887,  regulating  the  management  of  the  intenttte 
railways  of  the  United  States,  were  vast  additions  of  power  to 
thst  enjoyed  by  the  first  Congress,  only  because  the  railway 
had  joined  the  steamboat  as  an  instrument  of  commerce,  and 
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because  the  small  territory  of  the  in&nt  republic  of  thirteen 
struggling  States  had  grown  to  the  imperial  domain  of  a  Na- 
tion of  thirty-eight 

A  large  share  of  the  evolution,  if  not  alteration,  of  judicial 
opinion,  as  to  the  scope  of  the  commerce  clause,  that  is  to  be 
seen  in  its  development  thus  far,  is  due  to  the  ripening  of 
thought  on  the  subject  of  its  limitations. 

No  better  illustration  of  this  is  to  be  found  than  in,  what 
might  be  called,  the  histology,  and  the  subsequent  history  of 
the  modern  doctrine  as  to  the  exclusiveness  of  the  power  in 
Congress,  to  regulate  interstate  and  foreign  commerce. 

"  In  the  complex  system  of  polity  which  preTails  m  this  country,"  said  Mr.  Jus- 
tice SWAYNE,  speaking  for  the  Court  in  Ex purte  AfcXeil  (1S71),  13  Wall.  (80  U. 
S.)  236,  240,  **  the  powers  of  government  may  be  divided  into  four  classes :  Those 
which  belong  exclusively  to  the  States;  those  which  belong  exclusively  to  the 
National  Government ;  those  which  may  be  exercised  concurrently  and  independ- 
ently by  both ;  those  which  may  be  exercised  by  the  States,  but  only  until  Con- 
gress shall  see  fit  to  act  upon  the  subject.  The  authority  of  the  State  then  retires, 
and  lies  in  abeyance,  until  the  occasion  for  its  exercise  shall  recur." 

At  least  three  views  have  been  promulgated  as  to  the  extent 
of  the  commerce  power.  They  may  for  convenience  be  termed 
the  earlier  view,  the  later  and  maturer  view,  and  the  views  of 
Mr.  Justice  Daniel. 

The  reasoning  of  the  great  Chief  Justice,  in  Gibbons  v. 
Ogden^  clearly  points  towards  the  broad  and  simple  rule  early 
laid  down  and  adopted  by  some  of  the  judges,  if  not  by  the 
majority  of  the  Court,  that  the  very  grant  of  power  to  Con- 
gress to  regulate  commerce,  ipso  facto  excludes  all  control  over 
it  by  the  States.     Said  the  Court  in  its  opinion  in  that  case,  p. 


"  It  has  been  contended  by  the  counsel  for  the  appellant  that  as  the  word  *  to 
regulate  *  implies  in  its  nature  full  power  over  the  thing  to  be  regulated,  it  excludes, 
necessarily,  the  action  of  all  others  that  would  perform  the  same  operation  on  the 
same  thing.  That  regulation  is  designed  for  the  entire  result,  applying  to  those 
parts  which  remain  as  they  were,  as  well  as  to  those  which  are  altered.  It  pro- 
duces a  uniform  whole,  which  is  as  much  disturbed  and  deranged  by  changing 
what  the  regulating  power  designs  to  leave  untouched,  as  that  on  which  it  has  op- 
crated.  '  There  is  great  force  in  this  argument,  and  the  Court  is  not  satisfied  that 
it  has  been  refuted.*' 

The  case  was  in  (act  decided  on  the  ground  that  Congress 
had  regulated  the  particular  subject  matter  under  considera- 
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tioB,  and  t6at  therefore  State  regubtiott  of  it  was  impowible,. 
But  the  argument  sanctioned  by  the  Omit  would  lead  to  the 
conclusion  that,  whether  Congress  had  acted  or  not,  the  States 
could  not  exercise  power.  Indeed  Justice  Johmson,  in  a  sep- 
arate opinion,  distinctly  affirmed  and  applied  this  doctrine  to 
the  case. 

This  position  was  maintained  by  Justice  Story  in  his  dis- 
senting opinion  in  Nfw  York  v.  3^n  (1837),  li  P^  (36  U.'S.) 
102,  in  which  he  stated  that  he  had  the  concurrence  of  Chief 
Justice  Marshall.  Justice  Baldwin  in  his  dissenting  opinion 
\n  Graves  v.  Slamgkier  {i%4i\  15  Fet  (40U.  &)  449,  511, 
Justice  McLean  in  the  Ucenu  Cdus  (1847X  S  How.  (46  U.  S.) 
S04y  the  same  Justice  and  Justices  Watmb  and  McKinlet  in 
Tke Passenger  Cases  {i%4q),  7  How.  (48  U.  S.)  283,  and  Justices 
McLean  and  Wayne  in  Codey  v.  Boemi  ef  Wardens  (185 1)»  13 
How.  (53  U.  S.)  299,  held  this  view. 

The  Court  was  without  cohesion  on  constitutional  ques- 
tionSy  after  the  death  of  Chief  Justice  Marshall  in  1835.  His 
vigorous  personality  seems  almost  uniformly  to  have  moulded 
its  opinions  during  his  lifetime.  During,  what  mi|^t  be  called, 
the  era  of  individual  views,  which  began  with  the  case  cKNem 
York  V.  JUiln,  in  1837,  ^^^  continued  for  a  score  of  years,  the 
doctrine  of  the  exclusiveness  of  power  in  Congieas  was  the 
subject  of  very  earnest  and  even  acrid  discussion  among  the 
members  of  the  Court  Every  case  was  a  batde  ground 
The  views  of  the  individual  judges  were  so  diverse,  tiiat  io 
some  cases  each  judge  wrote  his  own  opinion,  and  no  Ofunion 
of  the  Court  was  possible.  In  the  Lkeme  Cases^  six  judges 
wrote  nine  opinions.  In  the  Passenger  Cases^  there  were 
eight  opinions. 

In  New  York  v.  Miln,  Justice  Thomfson  dedared  that  the 
power  was  not  exclusive  in  Congress,  but  that  State  regulatioii 
was  possible,  unless  Congress  had  acted  <m  the  particular  sub- 
ject in  such  a  way  as  to  antagonize  the  State  law.  In  the  Lh 
cense  Cases  Chief  Justice  Tanet  and  Justices  Catron,  Neuon 
and  Woodbury,  and  in  the  Passenger  Cases  the  Chief  Justice 
and  Justices  Nelson  and  Woodbury  supported  this  view. 
Justice  Daniel  in  the  latter  case  asserting  it,  and  going  much 
fiurther,  as  will  be  seen. 
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Justice  Daniel  was  infused  with  the  doctrine  of  State  sov- 
ereignty in  its  old  sense.  He  magnified  the  State,  he  minified 
the  Nation.  In  the  Passenger  Cases,  he  whittled  down  the  word 
commerce  to  the  smallest  possible  dimensions,  making  it  equiv- 
alent to  trade  and  navigation,  and  denying  that  it  extended  to 
intercourse,  as  established  in  Gibbons  v.  Ogden.  In  his  con- 
ception, the  grant  of  inter- State  and  foreign  commerce  power 
to  Congress,  was  not  only  not  exclusive,  but  was  neither  large 
nor  comprehensive.  A  large  residuum  of  such  power  was 
left  in  the  States,  to  be  exercised  not  merely  if  Congress  had 
not  interfered  or  should  not  interfere,  but  to  be  enjoyed  to  the 
exclusion  of  Con<rressional  action  in  certain  ways.  In  the 
Passenger  Cases,  he  contended  that  the  right  of  the  State  to 
admit  foreigners  upon  its  own  terms,  or  to  exclude  them  alto- 
gether, was  purely  a  subject  of  State  law.  In  Cooley  v.  Board 
cf  Wardens^  he  affirmed  tliat  the  power  to  enact  pilot  laws, 
which  were  agreed  to  be  regulations  of  commerce,  was  not 
within  the  terms  of  the  grant  to  Congress,  was  an  original  and 
inherent  power  in  the  States,  and  was  not  one  to  be  merely 
tolerated  by  or  held  subject  to  the  sanction  of  the  Federal  Gov- 
ernment. The  opinions  of  Justice  Daniel  are  all  vigorous  and 
even  profound,  but  the  chief  characteristic  of  his  views,  as  re- 
lated to  the  development  of  the  law  of  the  commerce  clause, 
is  their  eccentricity.  They  contributed  in  no  respect  to  the 
advancement  of  opinion,  and  do  not  seem  to  have  been  shared 
by  other  members  of  the  Court.  Their  interest  to-day  is 
purely  historical.  The  earnest  and  repeated  objections  ex- 
pressed by  some  of  the  members  of  the  Court,  to  the  rigid 
doctrine  of  absolute  exclusiveness  of  power  in  Congress,  over 
commerce  with  foreign  nations  and  among  the  States,  brought 
about  a  re-statement  of  the  law.  The  advocates  of  the  non- 
exclusive theory  practically  had  a  majority  as  early  as  1847^ 
when  the  License  Cases  were  decided.  Four  of  the  Justices^ 
as  already  mentioned  there,  formally  adopted  it,  and  although 
Mr.  Justice  Daniel  then  expressed  no  opinion  on  the  subject, 
he  believed  wholly  with  the  Chief  Justice  and  Justices  Catron,. 
Nelson  and  Woodbury. 

The  non-exclusive  theory,  as  stated  at  that  time,  is  well  ex- 
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-pressed  by  Chief  Justice  Taney  in  the  Ucense  Cases  (i847)f  5 
JIow.  (46  U.  S.)  S04,  S7%.    He  said— 


■^Jl  li  wdl  ImowD  tlufty  wMfi  this  tdbiMtyft  diftfCDOc  of  onnioBlMicxIiledlyi 

the  Bcmbcn  of  this  Govt.  Bnt,  wkh  cvoy  mpeot  fcr  the 
tiwaif  brethren  wkh  whom  I  do  not  agive,  it  appcan  to  me  to  be  ToydMr 
thtf  the  mere  ^ant  of  power  to  the  General  Government  can  not,  upon  any  jart 
nrinoblet  of  oonstraction.  be  oomtmed  to  be  an  abaolnte  nohibition  lo  tfan 
«of  snj  power  over  the  Mmembject  by  the  States.  The  contiollmg  and 
power  over  fwiififf  with  foreign  nations  and  sBong  the  sereral  States^  is  mi- 
Awhtedly  amfciied  opoo  Congress.  Yet,  in  mj  judgment,  the  State  nu^  neicr- 
thdesiy  fiv  the  saSetj  or  oonrenience  of  trade,  or  for  the  pratcction  of  the  heal&  of 
its  rillm  im,  make  regdations  of  commeice  for  its  own  ports  and  haifoon  and  forito 
owntcniiorf;  andsnA  rignlalinni  are  valid  nnBem  they  come  in  confliot  wiA  m 
Jnwof^ 


The  modem  doctrine  was  first  distinctly  fonnulated  and 
adopted  by  the  Court  in  18$  i,  in  Cccley  v.  Board  of  Port  Wat- 
dens^  12  How.  (S3  U.  S.)  299,  319b  Said  Mr.  Justice  Coktis, 
speaking  for  himself  and  Chief  Justice  Taney,  and  Justices 
Catron,  McKinley,  Nelson  and  Grier,  who  composed  the 
jnajority  of  the  Court — 


^  The  power  to  itgnkte  eommerce  embraces  a  Test  6eld,  fontaining  not  only 
-many, hnt  cieeediagly  ▼arioaa  sahjada,  nnlike  in  tlieir  natore; 
•denvmding  n  shiglc  mifDim  ndayOpcming  oqnaUy  00  the 
.Stfliaa  in  every  port;  and  soaae,  lilw  the  sai)|ect  now  in  qneition  [pilnlpgr],  as  iai- 
pMaUfdi  dgmandiag  that  divcraily  which  alone  can  meet  the  local  aecemilim  of 
Either  alnolmdy  lo  aflirm  or  deny  that  the  natms  of  this  power 
eadmire  lfgii|aHon  hy  Congrem,  is  to  lose  siglit  of  the  nature  of  oie  aab- 
Jccts  of  this  power,  smI  to  assert,  concernmg  aU  01  them,  what  is  really  appiicaMt 
:hntlonpnrt.  WkwOimtr mkfatt  rf iku pmmer  mrt  m  iknr mmjurt NiMmml^ ar 
»mdmii  tmfy  ^fmte  mmifmrm  iysiim  or  flam  ofrtgmimHam^  maypuify  he  »midi»  he  tf 
jmek  s  tuUmre  mt  i9  rtfmure  exehuwe  UgiUaiiom  hy  Comgmt!^ 

The  counterpart  of  the  rule  was  not  definitely  formulatrd 
till  i86s#  when  Justice  Swayne,  speaking  for  the  Court  in  GU- 
mam  v.  PkUaMpkia,  3  WalL  (70  U.  S.)  713,  726,  said  that  to 
Ihe  extmit  that  the  subjects  require  rules  and  provisions  stig- 
:g€8led  by  the  varying  circumstances  of  different  localities,  and 
limited  in  their  operation  to  such  localities  lespectivdy,  Ae 
power  to  rq^late  commerce  may  be  exerdaed  by  the  Stain. 

There  was  no  absolute  unanimity  in  the  Court  on  tfab  anb- 

ject  until  much  later.    In  Codey  v.  Board  cf  Wardens^  Jtistkctf 

McLean  and  Wayne  e9q>ressly  dissented^  adhering  to  die  old 

doctrine^  and  in  Gilman  v.  Philadilphia^  Justices  Cufford, 
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Wayne  and  Davis  dissented  from  the  opinion  on  other  grounds, 
but  so  as  to  weaken  the  force  of  the  views  as  expressed  by  the 
majority.  As  late  as  1872,  it  was  asserted  by  the  Court  that 
it  had  ''  never  yet  been  decided  by  this  Court  that  the  power 
to  regulate  interstate,  as  well  as  foreign,  commerce,  is  not  ex- 
clusively in  Congress  :**  Case  of  the  State  Freight  Tax,  1 5  Wall. 
(82  U.  S.)  232,  279.  It  was  not  till  1875  that  the  whole  Court 
united  in  the  adoption  of  the  modern  rule.  The  case  was 
Weltan  v.  State  of  Missouri,  gi  U.  S.  275.  The  Court  was  then 
composed  of  Chief  Justice  Waite,  and  Justices  Clifford, 
Hunt,  Strong,  Bradley,  Swayxe,  Davis,  Miller  and  Field. 
Mr.  Justice  Field  defined  the  scope  and  limitations  of  the 
grant  in  the  commerce  clause,  in  terms  which  have  been  only 
slightly  modified  since.     He  said,  at  pp.  279,  280 — 

"  The  power  to  regulate  conferred  by  that  clause  upon  Congress,  is  one  without 
limitation ;  and  to  regulate  commerce  is  to  presenile  rules  by  which  it  shall  be 
governed — that  is,  the  conditions  upon  which  it  shall  be  conducted  *,  to  determine 
how  far  it  shall  be  free  and  untrammeled,  how  far  it  shall  be  hindered  by  duties 
and  imports,  and  how  far  it  shall  be  prohibited.  Commerce  is  a  term  of  the  largest 
import.  It  comprehends  intercourse  for  the  purposes  of  trade  in  any  and  all  its 
forms,  including  the  transportation,  purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  one  country  and  the  citizens  or  subjects  of  other  countries, 
and  between  the  citizens  of  different  States.  The  power  to  regulate  it,  embraces 
all  the  instruments  by  which  such  commerce  may  be  conducted.  5>o  far  as  some 
of  those  instruments  are  concerned,  and  some  subjects  which  are  local  in  their  opera- 
tion, it  has  been  held  that  the  State  may  provide  regulations  until  Congress  acts  with 
reference  to  them ;  but  where  the  subject  to  which  the  power  applies  is  National 
in  its  character,  or  of  such  a  nature  as  to  admit  of  uniformity  of  regulation,  the 
power  is  exclusive  of  all  State  authority." 

The  only  extension  which  is  needed  to  this  language,  to 
make  it  absolutely  full  and  comprehensive,  is  in  the  enlarge- 
ment of  the  subjects  included  in  the  meaning  of  the  word 
comnurce  as  above  defined,  so  as  to  embrace  persons  as  well  as 
commodities,  traffic  as  well  as  intercourse,  and  covering  navi- 
gation and  the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange  of  commodi- 
ties, and  also  the  instruments  auxiliary  to  these  and  directly 
connected  therewith.  Such  late  cases  as  County  of  Mobile  v. 
XimiaU  (iSSo),  102  U.  S.  691  ;  Webber  v.  Virginia  (1880),  103 
Id.  344;  Transportation  Company  v.  Parkersburg  (1882),  107 
Id.  691;  Escanaba  Co,  v.  Chicago  (1882),  107  Id.  678;  and 


742  ns  cmmrari  cuamm  mmd  itn  ar ati. 

BrawMY.'Ihiuiam  {1SA4),  114  Id.  623;  fccogniae  dib  extea- 
sion  of  meaning. 

The  modern  doctrine,  limiting  the  exclusiveness  of  the  grant 
in  the  Constitution,  to  subjects  of  a  national  character,  is  die 
crystallization  into  a  rule,  of  the  wide  national  powers  recog- 
nised in  GMams  v.  Ogden^  and  the  necessary  Stale  powers 
over  matters  affecting  commerce,  affirmed  in  WUsan  v.  TJu Black 
Bird  Creek  Marsh  Co.  (1829),  2  Pet  (27  U.  S.)  245.  The  har- 
monious working  of  the  governments.  State  and  National,  it  is 
now  seen,  required  the  more  plastic  rule  at  present  current 
The  fiict  that  this  doctrine  is  the  outcome  by  logical  deduction 
from  early  cases  as  now  understood,  does  not  the  less  give  it 
the  effect  of  a  progressive  limitation,  so  fiur  as  the  Supreme 
Court  is  concerned.  For  the  doctrine  will  always  be  placed 
for  comparison,  by  the  side  of  the  view  once  held  and  enforced 
by  Stort  and  Marshaix,  that  the  exclusiveness  of  the  power 
in  Congress  was  subject  to  no  qualification  whatever. 

y^th  what  fiuthfulness,  in  working  out  die  modem  rule,  die 
Supreme  Court  has  remained  true  to  the  Constitution  as  it  was 
intended  to  be,  is  shown  by  a  passage  in  the  Federalist  In 
the  diirty-second  paper  of  that  collection,  Hamilton  said — 


«  Thk  ciduhc  dricgilkm,  or  nthor  thn  ftlioMiioB,  of  Suae 
oolj  csiit  in  Unco  caact ;  wlicro  die  Cooittaioii  in  exprm 
doBve  ■nthortty  to  Uie  Union ;  where  it  graaled  in  one  iMtMirri  MthwMy  to  thn 
Union,  and  in  another  prohibited  the  Staica  from  excraring  the  like  anthoril^f ;  mmd 
wkiTi  it  granted  an  mmtkahty  to  the  C/nian,  to  which  a  siwnlar  amtkonty  im  tkt 
States  would  be  abiolutely  and  totaUy  contradietory  and  ref9q;mmt** 

Another  illustration  of  the  clarification  of  thought,  if  not 
actual  modification  of  opinion,  as  to  the  limitation  of  Fedenl 
power  in  favor  of  the  States,  is  seen  in  the  recognition  of  Stale 
power  over  the  highways  of  interstate  coounerce,  wholly  within 
the  borders  of  a  State.  When  it  was  laid  down  in  GMoms  v. 
Ogden^  that  the  power  in  Congress  to  regulate  interstate  and 
foreign  commerce  did  not  stop  at  the  jurisdictional  or  external 
boundaries  of  the  States,  but  penetrated  throughout  their  extent, 
a  very  necessary  principle  was  established,  without  which  the 
grant  to  Congress  would  have  been  of  trifling  value.  But  it 
would  have  been  very  easy  to  advance  firom  this  position,  whidi 
carried  with  it  the  potential  control  by  the  United  States  of 
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the  avenues  of  interstate  commerce  within  the  States,  to  the 
denial  of  actual  control  by  the  States  of  such  avenues  in  the 
absence  of  Congressional  action.  For  a  time,  it  seemed  as  if 
the  Court,  by  a  liberality  of  interpretation  of  Federal  statutes, 
was  about  to  deny  to  the  States  this  control.  In  the  great 
Wlueliiig  Bridge  case  ( 1 85 1 ),  1 3  How.  (54  U.  S.)  5 1 8,  the  Court 
declared  the  erection  of  a  bridge  across  the  Ohio  River,  wholly 
within  the  State  of  Virginia  and  erected  under  authority  of  that 
State,  a  nuisance,  and  required  its  abatement.  This  was  done, 
it  is  true,  not  because  the  State,  in  the  absence  of  Congressional 
action,  was  in  theory  considered  as  without  power  to  authorize 
the  structure  as  built,  but  because  Congress  had  in  bsX  legis- 
lated in  such  a  way  as  to  the  free  navigation  of  the  Ohio  River, 
that  the  State  legislation  affecting  such  navigation  was  invalid. 
The  specific  Congressional  action  upon  which  the  majority  of 
the  Court  relied  in  their  opinion,  was,  that  ports  of  entry  had 
been  established  above  the  bridge,  vessels  had  been  licensed  to 
sail  upon  the  river,  duties  had  been  imposed  upon  the  officers 
of  vessels,  and  a  compact  for  the  free  na\igation  of  the  river 
entered  into  between  Virginia  and  Kentucky,  had  been  sanc- 
tioned at  the  time  of  the  admission  of  the  former  State  into  the 
Union. 

It  is  only  necessary  to  point  out  that  if  such  general  Con- 
gressional action  had  been  maintained  by  tlie  Court,  through 
later  years,  as  sufficient  of  a  regulation  of  the  specific  subject 
to  oust  State  action  in  the  premises,  comparatively  little  power 
would  remain  in  the  States  to-day  over  even  their  purely 
internal  commerce,  connected  as  the  avenues  of  such  commerce 
are,  with  those  leading  to  other  States.  In  the  natural  and 
legitimate  growth  of  the  States  during  the  last  twenty-five 
years,  bridges  have  been  built  below  Federal  ports  of  entry, 
totally  cutting  off  access  by  sailing  vessels  to  points  above 
them;  vessels  of  the  United  States  enjoying  coasting  and  river 
licenses  have  been  prevented  from  sailing  to  such  points,  and 
the  free  navigation  of  streams  having  outlets^  to  other  States 
and  to  foreign  ports,  has  not  been  maintained,  as  such  *'  free 
navigation  "  was  defined  in  the  Wheeling  Bridge  case.  Much 
of  this  has  been  done  without  Federal  authority,  and  to  the 
great  advantage  of  the  people  of  the  States  and  the  strength- 
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ening  of  their  several  governments.  It  has  been  so  done  be- 
cause the  Supreme  Court,  in  the  evolution  of  its  thought,  has 
established  better  and  broader  doctrines  as  to  State  control 
over  the  avenues  of  commerce,  than  those  laid  down  by  Justice 
McLean  in  the  Wheeling  Bridge  case. 

In  the  Chestnut  Street  Bridge  case,  Gilmem  v.  Pkiladelfkia 
(1865),  3  Wall.  (70  U.  S.)  715,  the  Court,  practically  receding 
from  the  postulates  of  the  Wheeling  Bridge  case  to  that  extent, 
declared  that  general  Congressional  action  establishing  a  port 
of  entry  above  the  site  of  a  proposed  bridge  on  the  Schuylkill 
River,  and  the  licensing  of  vessels  to  carry  on  the  coasting 
trade  to  and  from  the  port,  was  not  sufficient  legislation  on  the 
subject  to  negative  the  right  of  the  State  to  authorize  the  erec- 
tion of  the  bridge,  although  the  bridge  when  built  would  pre- 
vent all  access  of  the  licensed  vessels  to  points  above  it.    The 
majority  of  the  Court  properly  considered  the  State  as  entided 
to  control  its  own  avenues  of  commerce,  and  with  a  presdent, 
practical  sense,  refused  to  limit  the  State  in  establishing  new 
avenues  of  land  as  well  as  water  communication  within  its 
borders,  so  long  as  Congress  had  not  limited  it  either  by 
specific  laws  or  by  a  definite  policy  of  action.    Had  the  State 
of  Pennsylvania  been  declared  incompetent  to  bridge  the 
Schuylkill  at  West  Philadelphia,  because  a  few  vesseb  of  Nai- 
tional  register  had  previously  been  accustomed  to  drop  dieir 
anchors  higher  up  the  stream,  a  large  part  of  the  legitimate 
State  powers  of  internal  improvement  would,  from  that  time, 
have  been  given  over  to  Congress,  to  the  very  great  detriment, 
as  we  must  believe,  of  the  public  interest    The  develo[»iient 
of  land  communication  by  rail  and  road,  necessitating  the 
crossing  of  streams  and  affecting  interstate  and  foreign  com- 
merce, would  have  been  sacrificed  to  the  masters  of  sailing 
vessels,  or  else  all  power,  and  not,  as  our  system  properly 
provides,  merely  controlling  power  over  the  subject,  lodged  in 
Congress. 

Since  this  case,  the  Court  has  further  receded  from  the  doc* 
trine  once  conceived  to  be  established  by  the  Wheeling  Bridge 
case,  that  a  general  declaration  of  Congress  as  to  the  free  navi- 
gation of  a  public  stream  within  the  Federal  jurisdiction^ pre- 
vented a  State  from  bridging  it  or  otherwise  obstructing  navi- 


THE  COMMERCE  CLAUSE  AND  THE  STATE.  745 

gation.  In  a  series  of  cases,  commencing  with  Escanaba  Co.  v. 
Chicago  (18S2),  107  U.  S.  678,  or  perhaps  with  Pound  v.  Turck 
(1887),  95  Id  459,  and  ending  with  Willamette  Iron  Bridge 
Co.  V.  Natch  {1SS7),  I2S  Id.  i,  the  Court  has  defined  such 
phrases,  as  that  a  river  shall  be  "  a  common  highway  and  for- 
ever free/'  as  referring  not  to  physical  obstructions,  but  to 
political  regulations  tending  to  hamper  the  freedom  of  com- 
merce. Such  phrases  were  considered  by  the  Court  in  Card- 
toe// v.  American  Bridge  Company  (1884),  1 13  U.S.  205,  212 — 

**As  baying  but  one  object,  namely,  to  insure  a  higbway  equally  open  to  all, 
without  preference  to  any,  and  unobstructed  lyduiics  or  tolls,  and  thus  prevent  the 
use  of  the  navigable  streams  by  private  parties  to  the  exclusion  of  the  public,  and 
the  exaction  of  any  toll  for  their  navigation,"  and  "  contemplated  no  other  restric- 
tion upon  the  power  of  the  State  in  authorizing  the  construction  of  bridi^cs  over 
them,  whenever  such  construction  would  promote  the  convenience  of  the  public/* 

In  Willamette  Iron  Briilge  Co,  v.  Hatch,  the  Court  formally 
and  finally  abandoned  all  positions  of  the  Wheeling  Bridge* 
case,  tending  to  limit  the  control  of  the  States  over  their  high- 
ways by  general  declarations  of  Congress.  It  placed  the 
decision  in  that  case,  upon  grounds  peculiar  to  it.  The  proper 
ground  for  the  decision,  was  stated  to  be,  that,  the  Court 
having  original  jurisdiction  in  consequence  of  a  State  being 
a  party,  and  the  plaintiff,  by  reason  of  its  status,  having  the 
right  to  invoke  and  the  Court  to  apply  any  law  applicable  to 
the  case.  State  law.  Federal  law,  on  international  law,  the 
State  of  Pennsylvania  was  entitled  by  State  and  international 
law,  and  not  by  general  Federal  legislation,  to  have  the  Ohio 
River  unobstructed  by  the  bridge  in  question,  until  Congress 
should  definitely  act  by  legalizing  the  structure,  as  it  in  fact 
did.     See  18  How.  (59  U.  S.)  421. 

Another  important  service  the  Supreme  Court  has  rendered 
to  the  States,  is  in  the  care  with  which,  while  giving  due  force 
to  the  commerce  power  of  Congress,  it  has  maintained  the 
absolute  supremacy  of  the  States  over  their  purely  internal 
aflairs,  free  from  Federal  interference.  The  decisions  in  WcAash, 
St.  Louis  and  Pacific  Railway  Company  v.  Illinois  {\i2>6\  118 
U.  S.  557,  and  Bowman  v.  Chicago  and  Nortltwcstern  Railway 
Company  (1887),  12$  Id.  465,  and  in  the  many  tax  cases  that 
have  come  before  the  Court  in  recent  years,  wherein  broad 
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National  doctrines  have  of  necessity  been  expounded,  must 
not  blind  us  to  the  fact  that  the  Court,  by  its  record,  is  as  true 
a  conservator  of  the  rights  of  the  States,  in  itsdf  abstaining,  and 
in  requiring  Congress  to  abstain,  from  interference  with  matters 
purely  of  State  cognizance,  as  in  laying  down  wide  limits  of 
State  action  in  the  absence  of  Congressional  actioo.  It  has 
established  the  exclusive  control  by  the  States  over  their  noo- 
navigaUe  streams,  and  their  navigable  streams  above  tfie  points 
where  they  are  available  for  interstate  tnffic:  ViOMU  v.  Moor 
(1852),  14  How.  (ss  U.  S.)  $68.  It  has  declined  to  interfere 
with  State  policies,  as  to  interstate  industries  not  stricdy  com- 
mercial in  character,  as  in  the  cases  establishing  that  the  States 
may  determine  upon  what  terms  foreign  insurance  companies, 
mining  companies  and  the  like  may  do  business  within  their 
borders :  Paul  v.  Vtrgima  (1868),  8  Wall.  (7$  U.  S.)  168 ;  DuaU 
V.  Chicago  (1870),  10  Id.  {jy  U.  S.)  410;  Uvirpad  Insmnmce 
.Company  v.  AfassackHsetts  (1670)^  Id.  $66;  PkHade/pAia  fire 

V.  Niw  York  (1886),  119  U.  S.  no;  Pimima  Cm- 
^d  Mining  Company  v.  Pennsylvania  (1887),  125  Id.  181. 

The  absolute  State  jurisdiction  over  ferries,  even  at  die  boun- 
daries of  States,  has  been  affirmed  and  reaffirmed :  Fanning  v. 
Gregoire  {\%^i^,  16  How.  ($7  U.  S.)  $24,  $34 ;  Conway  v.  Taylor 
(1861),  I  Black  (66  U.  S.)6o3.  The  distinction  between  charges 
for  whar&ge,  and  taxation  upon  commerce  as  such,  b  an  im- 
portant gain  towards  a  clear  marking  of  the  lines  of  State 
action :  Packet  Company  v.  Keokuk  (1877),  9$  U.  S.  80;  Packet 
Company  v.  St.  Louis  (1879),  ^^^  I^*  4^3  >  P^ket  Company  v. 
Catlettsburg  {\%ii\  10$  Id.  $$9. 

State  laws  taxing  the  property  of  non-residents,  where  there 
is  no  discrimination  because  of  non-residence  and  no  element 
of  a  tax  on  interstate  traffic  as  such  is  involved,  have  always 
been  sustained.  Several  interesting  recent  cases  deserve  to  be 
noticed.  In  Brown  v.  Houston^  supra^  p.  742,  it  was  held  that 
coal,  owned  by  citizens  of  Pennsylvania,  but  lying  at  the  port  of 
New  Orleans,  and  sent  there  for  sale,  was  taxable  as  property  at 
that  port,  although,  after  arrival,  it  was  sold  in  the  boat  widKmt 
being  landed,  and  for  the  purpose  of  being  taken  out  of  the 
country  on  a  vessel  bound  for  a  foreign  port  So,  in  Coe  v. 
Errol{\ii^\  1 16  U.S.  $  17,  logs  lying  at  a  shipping  port  in  New 
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Hampshire,  designed  for  transpottation  to  another  State,  but 
not  yet  in  transit,  were  held  subject  to  taxation  there. 

The  application  by  the  Court  in  the  Trade-Mark  Cax/5  (1879), 
100  U.  S.  82,  of  the  doctrine  of  the  exclusion  of  Federal  au- 
thority from  regulating  commerce  purely  internal  in  kind,  was 
perhaps  a  surprise  to  some,  but  it  was  only  in  the  line  of  the 
earlier  conservative  decision  in  United  States  v.  De  Witt{ii6g), 
9  Wall.  (76  U.  S.)  41,  where  it  was  held  that  an  Act  of  Con- 
gress r^ulating  the  vendible  quality  of  illuminating  oils  was 
not  enforceable  within  State  limits. 

Much  of  the  criticism  that  has  been  made  upon  the  attitude 
of  the  Court,  charging  it  with  a  failure  to  apprehend  the  true 
importance  of  the  State  governments  as  such,  it  will  now  be 
seen,  is  somewhat  unreflecting,  at  least  so  £ir  as  the  law  of  the 
commerce  clause  is  concerned.  That  clause  has  been  selected 
by  way  of  illustration,  because,  of  all  the  powers  in  the  National 
grant,  it  is  the  one  where  we  might  least  expect  recognition  of 
State  authority.  There  are,  of  course,  a  few  still  among  us 
who,  with  backward  glance,  like  Justice  Daniel  in  his  time, 
bi\  to  see  in  its  full  outline  the  Nation  that  was  potentially 
created  when  the  Constitution  was  made,  and  which  it  has  been 
the  high  destiny  of  the  Supreme  Court  of  the  United  States  to 
disclose  to  the  world.  To  these  and  such  as  these,  whose 
primary  instinct  is  jealousy  of  National  power,  all  power  but 
that  of  the  States,  is  suggestive  of  usurpation,  and  the  true 
significance  of  the  development  of  the  Constitutional  law  of  the 
United  States,  whether  in  the  line  of  expansion  or  of  limitation, 
is  not  to  be  shown.  Happily,  however,  for  the  progress  of 
ideas,  "that  bald  sexton  Time"  is  fast  gathering  them  to  their 
Others.  A.  H.  Wintersteen. 
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RECENT  AMERICAN  DECISIONS. 

Supreme  Court  cf  Petmsyhama. 
SMALL  V.  SMALL. 

In  Penniylvanii,  a  wife  ouij  not  sue  lier  hinlMiid,  diieodjr  and  in  her  own 
for  monej  received  \ri  him  from  her  seperile  estate. 

The  Married  Pteaooa*  Rufiatj  Act  of  1887,  gives  to  a  wUe,  in  her  own  name, 
those  rights  of  action  only,  which  are  neccsurily  incident  to  her  rights  of  owncnhi|> 
of  property  and  capacity  to  contract  as  if  she  were  %femu  soU, 

Error  to  the  Court  of  Common  Pleas  of  Franklin  County.    ' 

Assumpsit  by  Lavinia  Small  against  David  W.  Small,  her 
husband,  in  which  action  judgment  was  rendered  against  die 
husband,  and  he  appealed. 

The  power  of  the  wife  to  b^ng  such  a  suit  in  her  own  name, 
depended  upon — 

An  Act  relating  to  husband  and  wife,  defining  the  rights  to  and  power  oivcr  their 
property,  to  malce  cooTeyances  and  contracts,  authorizing  them  to  sne,  and  be  saed, 
upon  their  conlracti,  and  for  torts,  and  defining  the  inlereat  of  husband  and  wife  in. 
the  estate  of  each,  by  wtU  or  otherwise. 

Section  i.  Be  U  enacted^  eic,^  That  hereafter,  marriage  ahaU  not  be  held  to  im- 
pose any  disability  on,  or  incapacity  in,  a  married  woman,  as  to  the  acquisition,, 
ownership,  possession,  control,  use,  or  disposition  of  property  of  any  hind,  in  any 
trade  or  bnsineM  m  which  she  may  engage,  or  for  necessaries,  and  for  the  use, 
enjoyment,  andimprorement  of  her  separate  estate,  real  and  personal,  or  her  rig^t 
and  power  to  make  contracts  of  any  kind,  and  to  give  obUgations  binding  hcnelf 
therefor;  but  every  married  woman  shall  have  the  same  right  to  acquire,  hold, 
possess,  improve,  contrd,  use,  or  dispose  of  her  property,  real  and  prrsonal,  in 
possession  or  expectancy,  in  the  same  maAner  as  if  she  were  a  feme  Mfr,  without 
the  intervention  of  any  trustee,  and  with  all  the  rights  and  liabilities  incident  thereto, 
except  as  herein  provided,  as  if  she  were  not  married;  and  piopeit^  of  every  kind, 
owned,  acquired,  or  earned  by  m  woman,  before  or  during  her  marriage,  shall  be> 
long  to  her,  and  not  to  her  husband,  or  his  creditors :  Prcvidtd^  ibmrtvr.  That 
a  married  woman  shall  have  no  power  to  mortgage,  or  convey  her  real  estate,  nn- 
lem  her  husband  join  in  such  mortgage,  or  conveyance. 

Section  a.  A  married  woman  shall  be  capable  of  entering  into,  and  rendering 
herself  hable  upon  any  contract,  relating  lo  any  trade,  or  business,  in  which  she 
may  engage,  or  for  necessaries,  and  for  the  use,  enjoyaaeul,  and  improvement  of  her 
separate  estate,  and  for  suing  and  being  sued,  tither  upon  such  cooftradii  or  for 
torts  done  to  or  committed  by  her,  in  all  respects  as  if  she  were  a  ftmu  tdtp  tad 
her  husband  need  not  be  joined  with  her,  as  plaintiff,  or  defendant,  or  be  made  a 
party  to  any  action,  suit,  or  legal  proceeding  of  any  kind,  brought  by,  or  agaimt, 
her,  in  her  individual  right,  and  any  debt,  damages,  or  coats,  recovered  by  her  hi 
any  such  action,  suit,  or  proceeding,  shall  be  her  separate  property,  and  any  debt, 
damages,  or  costs,  recovered  against  her  in  any  such  action,  suit,  or  other  proceed- 
ing, shall  be  payable  out  of  her  separate  property,  and  not  otherwise :    JPrmridid^ 
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lUmever,  That  nothing  in  this,  or  the  preceding  section,  shall  enable  a  married 
woman  to  become  accommodation  endcmer,  guarantor,  or  siirely»for  anolhtfr. 

Sbction  3.  A  married  woman  may  make,  execute,  and  deliver  leases  of  her 
property,  real  and  per&onai,  and  assignments,  transfers,  and  sales  of  her  separate- 
personal  property,  and  notes,  bills,  drafts,  bonds,  or  obligations  of  any  kind,  oiid 
appoint  attorneys  to  act  for  her,  and  it  shall  not  be  necessary  for  her  husband  to  be 
made  a  party  thereto,  or  joined  therein. 

Sbction  4.  Husband  and  wife  shall  have  the  same  civil  remedies  upon  contracts 
in  their  own  name  and  right,  against  all  persons  for  the  protection  and  recovery  of 
their  separate  property,  as  unmarried  persons. 

Section  5.  A  married  woman  may  dispose  of  her  property,  real  and  personal, 
by  last  will  and  testament,  in  writing,  signed  by  her,  or  manifested  by  her  mark  or 
cross,  made  by  her  at  the  end  thereof,  in  the  same  manner  as  if  she  were 
unmarried. 

Section  6.  This  Act  shall  be  known  as  "  The  Married  Persons'  Property  Act'* 

Section  7.  AH  acts  inconsistent  herewith,  are  hereby  repealed.  [Approved* 
June  3,  1887 :  P.  L.  332.] 

F.  M.  Kimvicl  and  W,  R,  GUlan,  for  David  W.  Small. 
Alexander  Stewart  and  O.  C,  Bowers^  for  Lavinia  Small. 

Mitchell,  J.,  October  7,  1889.  The  single  question  pre- 
sented is  whether  the  Act  of  June  3,  1887  (P.  L.  332),  known 
as  the  "  Married  Persons'  Property  Act,"  authorizes  a  wife  to 
sue  her  husband,  directly,  and  in  her  own  name,  for  money 
received  by  him  from  her  separate  estate. 

Section  four  of  the  Act  reads:  \yide  sufira,"]  This  language 
is  general  and  unlimited.  It  makes  no  exception  of  an  action 
against  each  other,  and,  taken-  by  itself  its  natural  meaning  is» 
perhaps,  broad  enough  to  include  them  without  straining.  But 
no  rule  of  judicial  interpretation  is  wiser  or  better  settled  than 
that  which  prohibits  the  taking  of  a  single  sentence,  even 
though  it  forms  a  separate  section  of  a  statute,  and  construing 
it  apart  from  the  context,  or  without  regard  to  the  subject 
matter,  and  the  general  purpose  sought  to  be  accomplished. 
The  present  Act  gives  notable  warning  of  the  danger  of  such 
a  course.  Though  not  long,  it  is  extremely  intricate,  and  con- 
fused, if  not  contradictory.  The  first  two  sections  make  the 
same  general  grant  at  least  four  times,  and  each  time  with 
such  variations  that,  though  the  general  purpose  is  clear,  very 
difficult  questions  may  be  raised  as  to  the  exact  limits  of  the 
powers  conferred. 

Section  three  then  proceeds  to  grant  certain  specific  powers. 
Vol.  XXXVII.— 48 
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all  of  which,  except  for  the  doubt  raised  by  this  section  its- 
self,  are  clearly  conferred  by  parts  of  tiie  lai^^uage  <^  the  pre- 
ceding sections.  It  is  a  striking  example  of  what  is  not  in- 
frequent in  legislation,  and  the  a\oidance  of  which,  I  may  say 
in  passing,  is  by  no  means  the  least  difficult  of  judicial  ac- 
complishments, the  desire  to  enforce  and  emphasize  the  inten- 
tion, leading  to  a  second  e3q>ression,  which  tends  to  bedoud 
the  first  Next  is  the  fourth  section,  with  which  we  are  im- 
mediately concerned.  Like  the  preceding  section,  it  seems  to 
be  the  product  of  a  desire  to  emphasiase  a  grant  already  abund- 
antly implied  in  the  control  over  property,  ''with  all. the 
rights  and  liabilities  incident  thereto,**  of  the  first  section,  and 
'expressly  given  in  the  capacity  to  sue  and  be  sued,  provided 
by  the  second.  Can  it  be  fidriy  construed  to  mean  more  than 
this? 

« 

The  general  purpose  of  the  Act  is  dear  enough.  It  is  to 
give  married  women  the  same  fireedom  of  ownership,  control, 
and  disposition  of  their  property  and  earnings,  and  the  rights 
and  remedies  incident  thereto,  diat  men  have  over  theirs.  It 
accordingly  confers  upon  them  the  absolute  power  of  disposi- 
tion of  their  personal  property,  but  requires  the  joining  of  the 
husband  in  mortgage  or  conveyance  of  real  estate.  The  rights 
of  action,  conferred  by  implication,  in  section  one,  as  alreacfy 
said,  or  expressly,  in  the  latter  sections,  are  given  as  means  of 
maintaining  the  rights  of  property  conferred  by  the  sections 
themselves,  and  there  is  nowhere  any  indication  of  a  purpose 
to  extend  them  beyond  their  character,  as  a  necessary  inci- 
dent for  that  purpose.  Still  less  is  there  any  indication  of  a 
purpose  to  extend  the  rights  or  powers  of  the  husband,  which 
a  right  to  sue  the  wife,  under  the  construction  of  section  four 
contended  for,  would  certainly  do. 

If  we  look  not  only  at  the  general  intent  of  the  Act,  but 
more  closely  at  the  language  used,  we  are  led  to  the  same  re- 
sult The  purpose  is  not  only  expressed  broadly,  in  apt 
language,  once,  but  is  repeated  and  reiterated  with  superabund- 
ant caution.  In  this  varied  and  detailed  consideration,  it  is 
impossible  to  suppose  that  so  important  a  branch  of  the  sub- 
ject, as  tiie  right  of  action  between  husband  and  wife  should 
not  have  been  thought  of,  or  being  thought  of,  should  not 
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have  been  granted  in  unequivocal  terms,  if  intended  to  be 
granted  at  all.  To  legislators  versed  in  the  principles  of  the 
common  law,  it  would  immediately  suggest  itself  as  a  distinct 
and  momentous  departure  from  the  legal  policy  of  centuries, 
which  ordinary  phraseology,  however  general,  would  not  com- 
monly be  understood  to  intend,  and  it  is  inconceivable  that, 
under  such  circumstances,  it  should  be  granted  obscurely  and 
by  implication.  As  said  by  Woodward,  J.,  in  JiUter  v.  Hitter 
(1858),  31  Pa.  398— 

^  If  the  Legislature  meant  that  such  actions  as  the  present  should  be  sustained, 
they  had  command  of  a  very  copious  language  in  which  to  express  their  will." 

The  Acts  of  April  1 1,  1856  (P.  L.  315),  and  June  1 1,  1879 
(P.  L.  126),  make  provisions  for  actions  by  the  wife  against 
the  husband  in  case  of  desertion,  or  neglect,  or  refusal  to  sup- 
port, and  we  conclude  that  the  Legislature  thought  this 
remedy  ample,  without  extending  it  to  suits  between  parties 
living  amicably  together  in  the  marital  relation. 

This  view  is  confirmed  almost  to  a  demonstration  by  the 
legislative  history  of  the  Act  of  1887.  The  fourth  section 
follows  closely  the  English  Married  Women's  Property  Act  of 
1882  (45  and  46  Vict,  c  75;  Law  Rep.  Stat.  1882,  p.  458), 
and,  as  originally  introduced  into  the  Senate,  it  provided,  as 
that  Act  does,  that — 

**  Husband  and  wife  shall  have  the  same  civil  remedies  upon  contracts  in  their 
own  name  and  right  against  all  persons,  including  each  other,"  etc.  (Legislative 
Record,  1887,  p.  896) 

This  specific  provision,  which  put  the  change  in  the  previous 
law  into  that  precise,  definite,  and  unquestionable  form  which 
its  importance  demanded,  was  struck  out,  and  the  section 
passed  without  it  The  inference  from  this  action  is  irresisti- 
ble, that  the  Legislature  did  not  intend  that  actions  between 
husband  and  wife,  while  living  together,  should  be  authorized. 

It  is  argued  that  as  the  language  is  the  same  with  respect  to 
both  husband  and  wife,  it  must  authorize  both  or  neither  to 
sue  the  other ;  and,  therefore,  if  it  does  not  authorize  the  hus- 
band to  sue  the  wife,  we  shall  have  the  absurd  result  that  the 
Legislature  has  solemnly  conferred  upon  a  married  man  the 
same  right  to  sue  strangers  that  an  unmarried  man  possesses. 
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This  is  not  without  plausibility,  and,  if  the  section  stood  alone; 
would  be  of  much  force ;  but  taken  in  its  connection,  it  is  an 
additional  link  in  the  argument  that  the  husband's  rights,  ex- 
cept as  involved  in  the  regulation  of  his  wife's,  were  not  in- 
tended to  be  affected  at  all.  The  same  may  be  said  of  the 
phrase  "  their  separate  property  "  in  the  same  section.  What 
is  a  husband's  separate  property  ?  In  language  of  the  law» 
such  a  phrase  is  as  absurd  as  the  result  pictured  in  the 
argument  referred  to.  In  truth  the  real  explanation  of  both 
phrases,  entirely  unsuitable  as  they  stand,  is  the  feilure  to 
notice  the  effect  of  striking  out  the  words  "  including  each 
other,''  contained  in  the  Act  as  originally  introduced.  With 
these  words  left  in,  the  absurdity,  as  to  suits  by  the  husband, 
disappears,  and  the  phrase  "  separate  property,"  though  not 
elegant  as  to  legal  style,  is  clear  and  definite  in  its  meaning. 
There  are  several  other  changes,  firom  the  first  draft,  to  the 
Act,  as  finally  passed, — such  as  the  striking  out  of  section 
three,  of  the  power  to  convey  real  estate  without  the  husband 
joining,  and  the  attaching  of  a  proviso  to  the  contrary  to  sec- 
tion one,  etc, — ^which  indicate  that  the  Act,  as  originally  in- 
troduced, was  much  more  radical  in  its  changes  that  the  Leg- 
islature was  willing  to  pass ;  and  we  think,  it  clear  that  the 
authority  to  sue  each  other,  was  one  of  the  proposed  changes 
which  were  refused  a  sanction. 

One  further  consideration  which  may  be  adverted  to,  is  the 
hardship  and  injustice  which  might  arise  as  to  past  matters, 
by  the  grant  of  a  universal  and  unrestricted  right  to  sue  upon 
a  claim  which  the  defendant  may  have  had  no  reason  to  ex- 
pect or  foresee.  The  present  case  affords  a  striking  example 
of  these  dangers.  Of  course,  I  do  not  speak  of 'the  moral 
merits  of  the  case,  for  of  these  I  know  nothing,  but  of  the 
legal  possibilities.  The  husband  received  this  money  about 
1856.  There  is  no  claim  that  he  received  it  against  the  wife's 
will,  nor  any  evidence  that  it  was  not  used  for  their  mutual 
benefit  in  the  support  of  the  fitmily.  Thirty  years  after  it  had 
been  thus  spent,  presumably  with  her  entire  approval,  a  differ- 
ence or  quarrel  occurs,  and  the  wife  sues  to  recover  the 
money.  No  promise  to  pay  is  proved  or  pretended.  The 
plaintiff  rests  on  the  presumption  that  her  husband  received 
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it  as  trustee  for  her,  and,  as  her  counsel  truly  say,  "  the  burden 
is  upon  him  to  prove  the  contrary."  Yet  the  very  same  Leg- 
islature that  is  claimed  to  have  put  this  action  and  its  conse- 
quent burden  upon  him,  in  a  most  ably  drafted  and  elaborately 
considered  statute  on  the  competency  of  witnesses,  expressly 
denied  him  the  right  of  testifying  that  the  money  was  given 
to  him  by  her,  or  that  he  spent  it  at  her  direction.  This  of 
course,  is  a  legislative  rather  than  a  judicial  argument,  but  it 
adds  force  to  the  considerations  which  induce  the  Court  to  say 
now,  as  it  has  said  with  marked  emphasis  heretofore,  that  so 
great  a  change  in  the  policy  of  the  law  upon  a  subject  that 
may  come  home  to  every  household  in  the  Commonwealth, 
should  not  rest  on  inference,  or  implication  from  general 
words,  but  should  appear  by  the  explicit  and  unquestionable 
mandate  of  the  Legislature ;  and  when  the  change  is  made,  if 
at  all,  it  should  be  done  in  such  form  as  to  guard  against  the 
possibilities  of  injustice  in  regard  to  past  transactions,  such  as 
are  suggested  in  the  present  case. 
Judgment  reversed. 


By  the  Married  Women's  Property 
Act  of  1882  (45  and  46  Vic,  c.  75), 
every  •*  contract  entered  into  by  a  mar- 
ried woman  shall  I)c  deemed  to  be  a 
contract  entered  into  by  her  with  respect 
to,  and  to  bind,  her  separate  property, 
unless  the  contrary  be  shown." 

By  Section  twelve,  it  is  enacted,  that 
*'  Every  woman  shall  have,  in  her  own 
name,  against  all  persons  whomsoever, 
including  her  husband,  the  same  civil 
remedies  for  the  protection  and  security 
of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  feme  sole.'** 

In  Butler  v.  Butler  (1885),  L.  R.  14 
Q.  B.  D.  831,  an  action  was  brought  by 
a  husband  against  his  wife,  to  recover 
/'x,848  out  of  her  separate  estate,  for 
money  paid  in  her  behalf. 

Wills,  J.  "  Now,  I  take  it  to  be 
clear  that  with  respect  to  the  wife's 
separate  estate,  free  from  restraint  upon 
anticipation,  she  is  competent  to  con- 
tract, and  to  contract  with  her  own  hus- 


band. It  is  a  remarkable  instance  of 
legislation  by  judicial  decision,  whereby 
the  old  common  law  has  been  entirely 
abrogated  and  the  power  of  the  wife  to 
contract  with  her  husband,  has  been 
established,  and  upon  a  contract  of  loan, 
the  wife  may  sue  the  husband." 

Therefore  this  case  rules  that  a  hus- 
band may  maintain  his  action  against 
his  wife,  and  may  charge  her  separate 
property  for  money  lent  by  him  to  her 
after  marriage,  and  for  money  paid  by 
him  for  her  after  marriage  at  her  request ; 
but  he  is  not  entitled,  since  the  above 
Act,  to  maintain  an  action  against  her 
for  money  lent  to  her,  or  money  paid  to 
her,  at  her  request,  before  marriage. 
This  ruling  was  sustained  on  appeal 
(1885),  L.  R.  16  Q.  B.  D.  374,  in 
learned  opinions  by  the  Master  of  the 
Rolls  (Lord  Esher),  and  Mr.  Justice 
Cotton. 

In  Countz  ▼.  Markliug  (1875),  30 
Ark.    17,   a   judj^nient  conf&ised  by  a 
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hmbiid  in  (kwot  of  liis  wife  was  held 
to  be  void  end  wat  quaslied  oq  cfttia- 
rari, 

[The  Gvil  Code  of  Aikaiins  ({  43 
and  Act  Aprfl  38, 1873,  {{4,8,9;  Dig. 
1884,  p.  975)  providet,  that,  **  Where  a 
manied  woman  is  a  party,  her  husband 
orasl  be  joined  with  her,  exoept  in  the 
following  cases:  <'/m/.  She  may  be 
toed  alone,  upon  contracts  made  by  her, 
in  respect  to  her  sole  and  separate  prop- 
erty, or  in  reyect  of  any  trade,  or  bosi- 
Mas,  carried  on  by  her,  nndcr  any 
statute  of  this  State.  Stcomd,  She  may 
maintain  an  action  in  her  own  name, 
far,  or  on  aoooont  of^  her  sole  or  sepa- 
rate estate,  or  property,  or  for  damages 
afsinst  any  perKm,  or  body  corporate, 
far  any  injmy  to  her  person,  character, 
or  property.  Third.  Where  the  action 
is  between  herself  and  her  hasband,8he 
may  sue,  and  be  sued,  alone." 

[In  Alabama^  under  Statote  Feb.  38, 
1887.  {  7  (Code,  p.  5s6»  {  3347). "  The 
wife  mmt  sne  alone,  at  law  or  in  equity, 
upon  all  contincts  ornde  by  or  with  her, 
or  far  the  reoorery  of  her  separate  prop- 
erty, or  far  injuries  to  sndi  property,  or 
for  Its  rents,  income,  or  profits,  or  for  all 
injuries  to  her  person  or  reputation;  and 
upon  all  contracts  made  by  her,  or  en- 
gagements into  which  she  enters,  and 
far  all  torts  committed  by  her,she  must 
be  sued  as  if  she  were  m^." 

[In  Arizona,  by  ReT.SUt  i887,p^  x^t 
{  ^3t  **  When  a  married  woman  is  a 
party,  her  husband  shall  be  joined  with 
her,  except  that — i.  Where  the  action 
concerns  her  separate property,she  may 
sue,  or  be  sued,  alone.  3.  When  the 
action  is  between  herself  and  her  hus- 
band, she  may  sue,  or  be  sued,  alone." 
And  by  the  same-Rer.  Stat  1887,  p. 
373*  {  2104  (Act  Feb.  38, 1887),  <<  Here- 
after, married  women  of  the  age  of 
twenty-one  years  and  upwards  shall 
have  the  same  legal  rights  as  men  of 
the  age  of  twenty-one  years  and  upwards, 
except  the  right  of  suflfrage  and  of  hold- 


ing office,  and  except  the  right  to  make 
contracts  binding  the  common  property 
of  the  husband  and  wife ;  and  shnJ  U; 
subfect  to  the  same  legal  liabilities  as 
men  of  the  age  of  twenty-one  years  and 
upn  srds,  but  no  part  of  this  seotioo  shall 
be  so  construed  as  to  pretent  women 
fiom  Toting  at  school  elections,  or  hold 
office  as  school  trustees,  as  now  profided 
by  law." 

[In  California,  Uie  provisionB  of  Ae 
GyiI  Code  are  to  the  same  eOect  aa  those 
of  Arizona  (Code  of  Civil  IVocedme, 
1885,  p.  no,  {  370)— ^<  When  a  married 
woman  is  a  party,  her  husband  nrast  be 
joined  with  her,  except :  I.  When  the 
action  concerns  her  sqiarale  property, 
or  her  right  or  daim  to  Uie  homeitead 
property,  she  may  sue  alone.  3.  When 
the  action  is  between  heradf  and  her 
husband,  she  may  sne  and  be 
alone.  3.  When  she  is  livii^ 
and  apart  from  her  husband,  by 
of  hb  desertion  of  her,  or  by 
in  writing,  entered  into  between 
she  may  sue  and  be  sued  alone." 

[mUam  ▼.  mism  (1868),  36  OL 
447,  was  an  action  by  n  manied  woman 
against  her  husband,  for  the  recovery  of 
two  promissoiy  notes  executed 
their  marriage.  The  right  of  action 
sustained  under  the  section  dted  above. 
Sawyer,  C.  J.  (now  U.  S.  Circuit  Judge), 
saying :  "  There  is  no  limitation  as  to 
the  kind  of  actions  that  may  be  main- 
tained *  between  herself  and  her  hus- 
band;* and  sectfon  395,  as  amended  in 
i86$-6  [{  1881  of  the  Gvil  Code,  p 
631],  anthorires  Uie  husband  and  wtfe 
to  testify  on  their  own  behalf  «r  on  be- 
half of  each  other,  as  witneises  in  actiom 
between  themselves,  exafimmtimmrf 
dmru.  This  provisiaa 
that  there  may  be  actions 
band  and  wife,  other  than  those  relating 
to  divorces.  What  are  they,  unlem  re- 
lating to  rights  of  property?  Disputes 
with  respect  to  property  may  arise  be- 
tween them  when  the  s^Mvate  exiatc 
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of  the  wife,  and  «  separate  right  of  prop- 
erty is  recognixed  at  law,  as  in  this 
State,  as  well  as  other  matters;   and 
when  they  do  arise,  there  is  as  great 
necessity  for  a  judicial  determination  of 
the  questions,  as  when  they  arise  be- 
tween other  parties.    A  litigation  of  the 
kind  between  husband  and  wife  may  be 
unseemly  and  abhorrent  to  our  ideas  of 
propriety,  but  a  litigation  in  one  form 
can  be  no  mote  so  than  in  another,  and 
BO  more  so  than  the  necessity  itself 
which  gives  rise  to  the  litigation.    The 
present  policy  of  the  law  is  to  recognize 
the  separate  legal  and  civil  existence  of 
the  wife,  and  separate  rights  of  property, 
and  the  very  recognition  by  the  law  of 
such  separate  existence,  and  rights  at  law, 
as  well  as  in  equity,  to  hold  and  enjoy 
separate  property,  involves  a  necessity 
for  opening  the  doors  of  the  judicial 
tribunals  to  her,  in  order  that  the  rights 
guaranteed  to  her  may  be  protected  and 
enforced.     The  right  to  bring  actions  Ls 
accordingly  recognized  in  the  sections 
referred  to,  and  no  limitation  is  imposed 
as  to  the  character  of  the  actions :"  pp. 
446-7. 

[Conversely,  the  husband  successfully 
required  his  wife  to  reconvey  his  real 
estate,  which  he  had  conveyed  to  her 
in  lieu  of  making  a  devise,  on  her 
promise  to  reconvey  at  his  request : 
Bn'son  v.  Bn'son  (1888),  75  Cal.  525. 

[Another  point  in  Wilson  v.  IViistm^ 
was  equally  interesting.  The  ordinary 
period  of  limitation  had  expired  before 
the  wife  began  her  action.  Tlie  Statute 
of  Limitations  of  1850,  as  amended  in 
1863  (Code  Civ.  Procedure  p.  102,  { 
352),  provides,  that :  "  If  a  person  en- 
titled to  bring  an  action  mentioned  in 
Chapter  III,  of  this  title  [/'.  ^.,  other 
than  for  the  recovery  of  real  property, 
though  the  provision  in  regard  to 
realty  is  to  the  same  effect :    Id.  p.  94 

2  32^] »  ^>  ^^  ^^^  ^^^^  ^^^  cause  of 
action  accrued,  either:  4.  A  married 
woman,  and  her  husband  he  a  iie.essrtry 


party  with  kir  m  tommimeimg  ttuk 
actioH  ;  The  time  of  such  disability  is 
not  a  part  of  the  time  limited  for  the 
commencement  of  the  action."  The 
words  in  italics  were  added  by  the 
amendatory  act,  and  {  370  (supra} 
being  permissive  in  allowing  the  wife  to 
sue  alone,  {Corcoran  v.  Doii  (1867), 
32  Cal.  83,  90),  the  running  of  the 
statute  would  have  been  suspended  but 
for  the  words  added  in  1863  :  iVilsam 
V.  misan  (1868),  36  Cal.  447,  4$!. 

[In  Colorado,  by  the  Qvil  Code  of 
1887  (chap.  I ,  {  6) — ^**A  married  woman 
may  sue,  and  be  sued  in  all  matters,  the 
same  as  if  she  were  so/e.**  The  Gen. 
Stat.  1883  (P-  ^5»  i  2268),  had  re- 
stricted the  power  to  cases,  **  in  all  mat- 
ters having  relation  to  her  property, 
person,  or  reputation,"  but  {  2279  was 
identical  with  the  provisions  of  the  Civil 
Code,  supra.  Section  227 1  of  the  Gen. 
Stat.  1883  also  provided — **Any  married 
woman  may  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  services, 
on  her  sole  and  separate  account,  and 
the  earnings  of  any  married  woman, 
from  her  trade,  business,  labor,  or  serv- 
ices, shall  be  her  sole  and  separate 
property,  and  may  be  used  and  invested 
by  her  in  her  own  name ;  and  she  may 
sue  an^  be  sued,  as  if  sa/e^  in  regard  to 
her  trade,  business,  labor,  services,  and 
earnings,  and  her  property  acquired  l.y 
trade,  business,  services,  and  the  pro- 
ceeds thereof,  mny  be  taken  on  any  ex- 
ecution against  her.'* 

[Colorado  Limitation  Act  also  pro> 
vides  (Gen.  Stat.,  p.  673,  {  2177)— "If 
any  person,  entitled  to  bring  any  of  the 
actions  before  mentioned  in  this  Act 
[f  .^.,  personal  actions,  and  bills  founded 
upon  fraud  or  trust],  shall,  at  the  time 
when  the  cause  of  action  accrues,  be 
within  the  age  of  twenty-one  years,  or 
a  married  woman,  insane,  imprisoned^ 
or  absent  from  the  United  States^  snch. 
person  may  bring  the  said  actions  within 
the  time  in  this  chapter  respectively- 
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3iaiiled  afUr  the  diMbiUty  ihaU  be  re- 


»t 


In  C^necticut,  Gen.  SUL  t888  (p. 
•234)  provide— ^{986.  Whcnamairied 
wonea  shall  Cttryoo  enj  bmiiieis,  and 
any  ri|^  of  actioo  shall  acome  to  her 
iherefMNB,  she  may  me  upon  the  same, 
as  if  abe  were  nnmairied."  In  J^ocJt- 
wW7t.  OarJk  (1877),  44  Conn.  534tthis 
upoid  "  laaj  "  was  paitknlarly  obscnred, 
and  the  husband  was  not  allowed  to 
:fnc^  as  "  trustee,"  upon  his  wife's  trade 
'^  It  confers  a  right  to  soe» 
did  not  exist  befeic;  notinaddi- 
jHon  to  the  rig^  of  the  [husband,  under 
I  279a,  as]  tmstce,  bat  in  eiclasion  of 
it;  and  that  it  b  a  statate  far  siflsplifica- 
.tion:"  Pakdib,  J.,  Id.  536. 

In  AdBwuw.  Adams {i9S$)^Si  Conn« 
135,  anit  was  brought  to  set  aside  con- 
"▼eyancea  of  real  estate  by  a  woman  who 
had  been  abandoned  by  her  hnsband. 
The  Gen.  Stat.  (i888»  {  3794)  pro- 
-Tided  that  •*  When  any  man  shall  have 
■^*    ~  *  gifil  his  wife,  he  shall  be  tJm^tnmA 

4o  have  abandoned  his  rig^  to  the  coa- 
gody  and  control  of  her  property  and  the 
Tents  and  income  thereof;  and  said 
^maity  shall  therenpon  inmirdiately 
%esl  in.  her  and  be  her  sole  estate,  and 


.phai^4ffnmfnt^  sue  and  be  aned,  and 
transact  bosinem  in  her  own  name,  as  a 
/^emt  $9ii."  The  Coarl  held  she  coald 
Ixing  waA  a  suit,  nnder  the  statute, 
jigainst  her  husband. 

lS^Msj4/^emi(iSiS),s6Caon.  184. 
araae  after  the  passage  of  the  Act  of 
1877  (Gen.  Stat  1888,  p.  610),  which 
proHdea— '*{  279S.  In  case  of  mar- 
oiagea  on  or  after  April  ao^  1877,  neither 
•husband  nor  wife  shall  acquire,  by  force 
•of  the  marriage,  any  fight  to  or  interest 
in  any  piopeily  held  by  the  other  before, 
or  actfiied  after,  such  marriage,  except 
«a  to  the  share  of  the  surriTor  in  the 
yopeUy,  as  prorided  by  law.  The 
^aeparate  earnings  of  the  wife  shall  be 
lier  sole  property.    She  shall  have  power 


to  make  conlracU  with  third  persuns, 
and  to  convey  to  them  her  real  and 
perMoal  estate,  aa  if  unman  led.  Her 
property  shall  be  liable  to  be  taken  far 
her  debts,  except  when  ****T*pt  feom 
execution,  but  in  no  case  shall  be  liable 
to  be  taken  isr  the  debu  of  her  hnsband. 
And  the  husband  shall  not  be  liable  for 
her  debts  contracted  before  marriage, 
nor  upon  her  contracts  made  after  mar- 
riage, except  aa  psovided  in  the  anc- 
ceeding  section."  The  marriage  oc- 
cuned  in  Januaiyp  1878,  and  the  wife 
loaned  la^p  8HBM  la 
hb  promiae  la 
The  hniband  dbiaaid  fidled  and 
made  an  assignaKflt  in  insolvency  and 
the  wife  was  both  allowed  lo  daim  u 
dividend  and  to  TStaHiih  her  daim  by 
her  own  oath.  The  atatma  was  ad- 
mittedly sfleaty  *  but  no  Intention  to 
impair  her  prior  right  to  enter  into  such 
contracts,  is  iaqdied  by  sudi  silence. 
The  statute  was  not  denned  toafasidge 
any  righta  of  piopeity  which  the  wife 
had  before  its  ennctment,  but,  on  Ae 
contrary,  its  object  was  to  invest  her 
with  the  complele  ownership  and  con- 
trol of  the  pmyly  which  she  had 
when  married,  or  aai^  thereafter  ac- 
quire:" B1AKD8LKT,  J.,  p.  186. 

[The  Gen.  Stat.  Conn.  (p.  611),  aho 
provide—"  {  2798.  In  case  of  marri- 
ages existing  prior  to  April  ao^  1877, 
the  provisions  of  the  two  preceding 
sections  shall  apply,  whenever  any  hns- 
band and  wife  have  entered,  or  shall 
hereafter  enter,  durmg  marriage,  mto  a 
written  contract  with  each  other  for  the 
mutual  abandonment  of  all  rights  of 
either  in  the  piopeit/  of  the  other,  un- 
der prior  statutes,  or  at  ^'*«-«— ^"^  law 
and  for  the  acceptance  instead  thereof 
of  the  rights  in  said  sections  provided, 
which  contract  shall  be  recorded  in  the 
Court  of  Probate  of  the  district,  and  in 
the  town  clerk's  office  of  the  town  in 
which  they  reside.  And  thereupon,  said 
provisions  shall  apply  to  such  marriage.** 
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[In  Dakota,  under  Gen.  Sut.  1887, 
€.  98,  Sec.  I  (Compiled  L.  1887,  p.  554) 
— *'  {  2600.  From  and  after  the  passage 
of  thb  Act,  woman  shall  retain  the  same 
legal  existence  and  legal  personality 
after  marriage  as  before  marriage,  and 
ihall  receire  the  same  protection  of  her 
lights  as  a  woman,  which  her  husband 
does  as  a  man ;  and  for  any  injury  sus- 
tained to  her  reputation,  person,  prop- 
erty, character,  or  any  natural  right,  she 
shall  have  the  same  right  to  appeal  in 
lier  own  name  alone  to  the  courts  of  law 
or  equity,  for  redress  and  protection, 
that  her  husband  has  to  appeal  in  his 
own  name  alone;  prcvidfdy  this  Act 
shall  not  confer  upon  the  wife  the  right 
to  vote  or  hold  office,  except  as  other- 
wise provided  by  law." 

[The  right  of  suits  between  married 
persons  is  expressly  recognized  in  chap. 
211  (Compiled  L.  1887)—"  {  5260.  No 
per>on  offered  as  a  witness  in  any  action, 
or  special  proceeding,  in  any  court,  or 
before  any  officer,  or  person  having  au- 
thority to  examine  witnesses,  or  hear 
evidence,  shall  be  excluded,  or  excused, 
by  reason  of  such  person's  interest  in 
the  event  of  the  action  or  special  pro- 
ceeding; or  because  such  person  is  a 
party  thereto ;  or  because  such  person 
is  a  husband  or  wife  of  a  party  thereto, 
or  of  any  person  in  whose  behalf  such 
action  or  special  proceeding  is  brought, 
prosecuted,  opposed,  or  defended,  ex- 
cept as  hereinafter  provided :  i .  A  hus- 
band cannot  be  examined  for  or  against 
his  wife,  without  her  consent ;  nor  a  wife 
for  or  against  her  husband,  without  his 
consent;  nor  can  either,  during  the 
marriage,  or  afterward,  be,  without  the 
consent  of  the  other,  examined  as  to  any 
communication  made  by  one  to  the  other 
during  the  marriage;  but  this  subdi- 
vision does  not  apply  to  a  civil  action, 
or  proceeding,  by  one  against  the  other, 
nor  to  a  criminal  action,  or  proceeding 
for  a  crime  committed  by  one  against 
the  other.'* 


[By<«{4873.  When  a 
man  is  a  party,  her  appearance,  the 
prosecution  or  defense  of  the  action, 
and  the  joinder  with  her,  of  any  other 
person  or  party,  must  be  governed  by 
the  same  rules  as  if  she  were  single." 
Id.  p.  828. 

[The  Delaware  Act  of  April  9,  1873 
(chap.  550,  vol.  14,  Laws;  Rev.  Stat. 
1874,  p.  479),  makes  all  of  her  property 
and  wages  her  sole  and  separate  estate, 
and  provides—'*  Sec.  4.  That  any  mar- 
ried woman  may  prosecute  and  defend 
suits  at  law,  or  in  equity,  for  the  preser- 
vation and  protection  of  her  property,  as 
if  unmarried,  or  may  do  it  jointly  with 
her  husband,  but  he  alone  cannot  main- 
tain an  action,  representing  his  wife*s 
property ;  and  it  shall  be  lawful  for  any 
married  woman  to  make  any  and  all 
manner  of  contracts  necessary  to  be 
made  with  respect  to  her  own  property, 
and  suits  may  be  maintained  on  such 
contracts,  as  though  the  party  making 
them  was  a  feme  safe.''* 

[Florida,  by  Act  of  March  6,  1845 
(Digest,  p.  755),  makes  the  wife*s  prop- 
erty "separate  and  independent,"  but 
*'  in  the  care  and  management  of  her 
husband,"  and  then  provides — ••  Sec.  5. 
Any  married  woman  having  separate 
and  independent  title  to  property,  under 
and  by  virtue  of  Sections  3  and  4  of  this 
chapter,  shall  not  be  entitled  to  sue  her 
husband  for  the  rent,  hire,  issues,  pro- 
ceeds, or  profits  of  said  property,  nor 
shall  the  husband  charge  for  his  man- 
agement and  care  of  the  property  of  the 
wife." 

In  Georgia,  by  {  1774,  Code  of  1882, 
p.  408 — **A  married  woman  may  sue 
and  be  sued,  without  joining  her  hus- 
band in  the  action,  in  any  of  the  coarts 
of  thb  State,  jn  the  following  cases : 
1st,  when  the  action  concerns  her  sepa- 
rate property ;  2d,  when  the  action  is 
between  herself  and  husband ;  3d,  when 
she  is  living  separate  and  apart  from  her 
husband.     In  no  case  shall  she  be  re- 
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quired  to  prosecute,  or  defend,  hf  a 
guardian  or  next  friend." 

[In  Idaho,  hf  Rev.  Stat.  1887,  {k  44I 
— {  4093.  When  a  manied  woman  is  a 
party  [to  a  civil  action],  her  husband 
must  be  joined  with  her:  except — i. 
When  the  action  concerns  her  separste 
propeity,  or  her  right  or  claim  to  the 
homestead  prapertj,  the  may  sue  alone : 
3.  When  the  action  b  between  herself 
and  her  husband,  she  may  sue  and  be 
sued  alone:  3.  Wlien  she  is  living 
separate  and  apart  from  her  husband,  by 
reason  of  his  desertion  of  her,  or  by 
agreement  in  writing  entered  into  be- 
tween them,  she  may  sue  or  be  sued 


[In  case  of  an  action  for  the  recove^r 
of  real  property,  where  her  husband  is 
a  necessary  party,  the  wife  has  five  years 
after  discoverture,  to  commence  her  ac- 
tioa,  before  the  bar  of  the  statute  will 
apply,  as  provided  in  California,  n^ra, 

P-  755- 

In  Ckisintti  V.  Chestmta  (1875),  77 
111.  346,  it  was  held  that  a  proceeding 
by  s(i,  /a.^  commenced  by  a  wife  against 
her  husband,  upon  a  supposed  record  of 
an  order  for  the  pajrment  of  temporary 
alimony,  could  not  be  sustained,  as  there 
was  no  statute  in  the  State  abrogating 
the  common  law  in  this  respect 

["An  Act  to  revise  the  law  in  rela- 
tion to  husband  and  wife,*'  i^>proved 
March  30, 1874  (R.  S.  p.  576),  provides 
— **  2  10.  Should  either  husband,  or 
wife,  unlawfully  obtain,  or  retain,  pos- 
session, or  control,  of  property  belonging 
to  the  other,  either  before,  or  after,  mar- 
riage, the  owner  of  the  property  may 
maintain  an  action  therefor,  or  for  any 
right  growing  out  of  the  same,  in  the 
same  manner,  and  to  the  same  extent, 
as  if  they  were  unmarried." 

[Commenting  upon  this  statute,  HiG- 
BKE,  P.J.  (LarisoH  v.  Larison  (1881),  9 
Bradw.(Ill.)  27, 31),  said—"  It  is  a  well 
settled  rule  of  law,  that  where  a  new 
remedy  is  given  by  statute,  it  doe*i  not 


take  away  the  existing  remedy,  uilcsi 
the  statute  expressly  so  provides;  and 
it  it  insisted  hf  defendant  in  error  that, 
as  the  remedy  for  an  injury  to  the  prop- 
erty of  amairied  woman  by  her  husband, 
waH  in  equity  at  common  law,  this  sec- 
tion is  to  be  treated  as  cumulative,  and 
at  giving  a  new  remedy  without  taking 
away  the  old.  Had  the  rights  of  the 
parties  remained  the  same  as  they  were 
at  common  law,  such  would  have  been 
the  correct  construction  of  this  section; 
but  this  statute  does  more  than  give  a 
new  remedy — it  changes  the  entire 
rights  of  the  parties,  it  removes  the  dis- 
ability of  marriage,  and  creates  the  wife 
a  y^/iv#  jtf^  for  the  purpose  of  acquiring, 
managing^  and  disposing  of  propoty; 
and  of  contracting  and  being  contracted 
with ;  confers  upon  her  the  legal  title 
to  her  iMuycity,  reoogniaes  her  separate 
existence^  and  gives  her  a  legal  standing 
in  the  courts  of  law,  which  she  did  not 
before  poeseis,  and  these  new  rights 
must  be  enforced  in  a  court  of  law,  the 
sameasif  sheweteaySfai/M^.  ••••• 
Her  right  to  the  prupeity  is  a  naked, 
legal  right,  and  a  court  of  law  b  frdly 
adequate  to  its  protectmn.  Under  sock 
circumstances,  the  use  and  enjoyment 
of  the  property  between  husband  and 
wife,  while  residing  together  as  such,  b 
not  the  proper  subject  for  the  interfer- 
ence of  a  court  of  chancery,  unless  to 
prevent  irreparable  injury."  A  bill  filed 
by  the  wife  was  accordingly  *it«M«— ii 
["An  Act  in  regard  to  Evidence  and 
Depositions  in  Qvil  Cases,"  approved 
March  29,  1872  (Laws  of  1871-2,  p. 
405),  as  amended  by  an  Act  approved 
January  21, 1874  (Laws  of  1873-4,  p. 
98t  \  I)—"  ^o  husband,  or  wife,  shall, 
by  virtue  of  Section  One  of  this  Act,  be 
rendered  competent  to  testify  for,  or 
against,  each  other,  as  to  any  transac- 
tion, or  conversation,  occurring  during 
the  marriage,  whether  called  as  a  wit- 
ness during  the  existence  of  the  mar- 
riage, or  after  its  dL9ac!ution,  except  in 
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cases  where  the  wife  would,  if  nninar- 
ried,  be  platntifT  or  defendant,  or  where 
the  cause  of  action  grows  out  of  a  per- 
sonal wToog,  or  injury,  done  by  one  to 
the  other,  or  grows  out  of  the  neglect  of 
the  husband  to  furnish  the  wife  with  a 
support;  and  except  in  cases 
the  litigation  shall  be  concerning 
the  separate  property  of  the  wife,  and 
suits  for  divorce ;  and  except,  also,  in 
actions  upon  policies  of  insurance  of 
property,  so  far  as  relates  to  the  amount 
and  value  of  the  property  alleged  to  be 
insured  or  destroyed,  or  in  actions 
against  carriers,  so  far  as  relates  tu  the 
loss  of  property  and  the  amount  and 
value  thereof,  or  in  all  matters  of  busi- 
ness transactions,  where  the  transaction 
was  had  and  conducted  by  such  married 
woman  as  the  agent  of  her  husband,  in 
all  of  which  cases  the  husband  and  wife 
may  testify  for  or  against  each  other,  in 
the  same  manner  as  other  parties  may, 
under  the  \  rovi.«.iuhs  of  this  Act :  Pro- 
videdf  that  nothing  in  this  section  con- 
tained, shall  be  construed  to  authorize, 
or  permit,  any  such  husband  or  wife  to 
testify  to  any  admissions  or  conversations 
of  the  other,  whether  made  by  him  to 
her  or  by  her  to  him,  or  by  either  to 
third  persons,  except  in  !»uits  and  causes 
between  such  husband  and  wife." 

[In  Thomas  v.  Mueller  {\%%i\  io6 
III.  41,  Walker,  J.,  in  delivering  the 
opinion  of  the  Court,  said  :  **  As  to  the 
management  and  control  of  her  prop- 
erty, the  wife  is  almost  entirely  emanci- 
pated from  all  power  of  the  husband. 
She  may  buy  and  sell  property,  and  sue 
and  be  sued  in  reference  to  it,  indepen- 
dent of  his  control,  and  the  eighth  sec- 
tion, in  terms,  limits  their  power  to  sue 
each  other  for  compensation  for  labor 
performed  or  services  rendered  for  the 
other,  whether  in  the  management  of 
property  or  otherwise.  From  this  it  is 
manifest  that  the  Legislature  intended 
to  remove  all  restrictions  on  their  power. 
to  contract  with  each  other,  and  to  en- 


able them  to  sue  each  other  on  such 
contracts,  in  the  same  manner  as  if  they 
were  not  married."  The  Court  susuined 
a  judgment  confessed  to  the  wife  by  the 
husband,  and  dismissed  a  creditor's  bill 
which  had  been  61ed  for  the  setting 
aside  of  the  confessed  judgment  as  an 
obstruction  to  the  collection  of  the  cred- 
itor's debt  due  from  the  husband. 

[Indiana  Rev.  Stat.  18S8  (vol.  i, 
ch.  2),  provide  that^"  {  254.  A  married 
woman  may  sue  alone:  Firit.  >Mien 
the  action  concerns  her  separate  prop- 
erty. Second,  When  the  action  is  be- 
tween herself  and  her  husband  \  but  in 
no  case  shall  she  be  required  to  sue  or 
defend  by  guardian  or  next  friend,  ex- 
cept she  be  under  the  age  of  twenty-one 
years." 

[And  by  "  J  296.  Any  person,  being 
under  legal  disabilities  when  the  caii^e 
of  action  accrues,  may  bring  his  acti«  n 
within  two  years  after  the  di:»abi]ity  is 
removeil.''  This  section  was  defined 
by  ihe  Code  of  Civil  Procedure  (Rev. 
Slat.  1876,  vol.  2,  p.  3 1 3),  thus— '•^.  797. 
In  the  construction  of  this  Act,  the  fol- 
lowing rules  shall  be  observed,  when 
consistent  with  the  context :  ♦  ♦  *  the 
phrase  *  under  legal  disabilities,'  in- 
cludes^arried  women,  *  *  ."  Under 
this  section,  Baumanv.  (7r»^^f  (i866\ 
26  Ind.  4X9,  and  JIarlen  v.  Watson 
(1878),  63  Id.  X43,  were  decided.  But 
the  Civil  Code  of  iSSx  (Rev.  Sut.  1888, 
{  1285),  in  re-enacting  this  section, 
omitted  the  words  "  married  wonvn," 
as  was  done  in  California:  x^.  p.  755, 
supra, 

[Harreiiy.  Harrell  was  a  case  de- 
cided in  the  Supreme  Court  of  Indiana, 
January  24, 1889,  in  which  the  husband 
sued  his  wife  to  recover  money  loaned, 
Elliott,  C.  J.,  saying :  *'  There  is  no 
reason  why  she  may  not  borrow  money 
from  her  hatband,  to  enable  her  to  con- 
duct her  separate  business,  and  prevent 
the  sacrifice  of  her  pro()erty.  If  she 
does  voluntarily  borrow  from  him  under 
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An  express  contnct,  and  there  b  neither 
fraud  nor  oppression,  nor  any  injustice^ 
no  valid  reason  exists  why  she  should 
not  be  compelled  to  pay  him,  for  he  is 
her  creditor.  The  relationship  between 
the  parties  does,  however,  exert  an  im- 
portant influence  upon  the  contracts  of 
the  wife.  It  is  doubtless  incumbent  on 
the  husband  to  show  an  express  con- 
tract, and  its  consideratiott,  as  well  as 
good  faith  and  voluntary  action.  We 
▼ery  much  doubt  whether  he  could  re- 
eorer  without  alleging  and  prortngthe 
express  contract,  and  its  consideration, 
in  any  case.  Certainly  he  could  not 
recover  money  placed  in  the  hands  of 
his  wife,  without  showing  the  purpose 
for  which  she  obtained  it,  and  an  ex- 
press promise  to  repay  it.  *  *  *  Where 
there  is  full  consideration  yielded  by 
the  husband,  entire  good  faith,  an  ex- 
press contract,  and  the  money  is  received 
by  the  wife  for  the  benefit  of  her  sepa- 
rate estate,  and  to  prevent  injury  to  that 
estate,  or  loss  to  the  wife,  the  courts 
cannot  do  otherwiie  than  uphold  the 
claim  <tf  which  the  contract  fiwrms  the 
element" 

[Croter  v.  Craier  (decided  April  27, 
1889),  in  the  same  State,  was  an  action 
by  the  wife  against  her  husband,  in  the 
court  below,  to  recover  the  possession 
of  land.  As  a  contract  made  in  1866, 
by  a  married  woman,  to  give  her  hus- 
band half  her  land,  to  be  held  by  them 
as  joint  tenants,  in  consideration  of  his 
agreement  to  discharge  a  lien  thereon, 
was  void,  the  Court  held  that  such  a 
contract,  and  the  performance  thereof 
on  the  husband's  part,  weie  no  defence 
to  ejectment  by  die  wifie.  Coffey,  J., 
said :  "  It  is  settled  law  in  this  State, 
that  the  wife  may  sue  the  husband  in 
relation  to  her  separate  property :  IVtl- 
JUnsr. MUier(iSS7), 9 Ind.  100;  Scot/ 
V.  Scat  (1859),  13  Id.  225.  ♦  *  ♦  ♦ 
In  New  York,  under  statutes  very  sim- 
flar  to  our  own,  it  was  held  that  the 
wife  might  maintain  an  action  of  eject- 


ment against  her  husband  for  her 
rate  real  estate :  fVaod  v.  IKm^(i88i), 
83  N.  Y.  575.  It  is  our  opinion  that 
the  wife,  in  thb  State,  may  maintain  an 
action  of  ejectment  against  her  husband 
to  recover  die  poneasion  of  her  aepanle 
teal  eitale.'* 

[The  Revised  Code  of  Iowa  (1888) 
provides  that — '■{256a.  A  manied 
woman  may,  in  all  cases,  ane  and  be 
sued,  without  joining  her  husband  widi 
her,  to  the  same  extent  as  if  she  woe 
unmarried,  and  an  attachment,  or  judg- 
ment, in  such  action  shall  be  entered 
by,  or  against,  her  as  if  the  were  a 
single  woman." 

[And  by  *<  {  3641.  Neither  husband 
nor  wife  shall  in  any  case  be  a 
against  the  other,  except  in  a 
prosecution  for  a  ciime  committed  one 
against  the  other;  or  in  a  dvfl  action  or 
proceeding  one  against  the  other,  bat 
they  may  in  all  civil  and  criminal  cases 
be  witnesses  for  each  other." 

In  Peitrs  v.  /V/#rr  (1875),  4a  Iowa 
182,  an  action  was  broug|it  by  the 
wife  against  her  husband,  for  daauges 
on  account  of  batteries  and  assaaks. 
But  the  right  of  action  was  denied  by 
the  Supfeme  Court.  The  sections  of 
the  code  mainly  rdied  upon  by  the  de- 
fence wcre-^ 

{  2211.  •*A  wife  may  receive  the 
wages  of  her  personal  labor,  and  mata- 
tain  an  action  therefor,  in  her  own 
name,  and  hold  the  same  in  her  own 
right;  and  she  mayprosecote  and  de- 
fend all  actions,  at  law  or  in  eqidly,  for 
the  pfeservation  and  protection  of  her 
rights  and  property,  as  if  nnmamed.'* 

2  2204.  <<  Should  either  the  hns- 
band,  or  wife,  obtain  posseisian  or  con- 
trol of  property  belonging  to  Uie  o&cr, 
either  before  or  after  marriage,  the 
owner  of  the  propei  ty  may  maintain  an 
action  therefor,  or  for  any  right  growing 
out  of  the  same,  in  the  same  manner 
.  and  extent  as  if  they  were  unmarried." 

The  argument,  as  ingenious  as  it  was 
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fidlacioiis,  tried  to  express  that  if  the 
wife  could  sue  the  husband  for  her 
property,  the  right  of  the  wife  to  sue 
the  husband  for  a  tort  exists,  for  that 
right  was  property ;  therefore  the  wife 
might  maintain  an  action  against  the 
husband  for  a  tort. 

In  JohmoH  v.  Barnes  ( 1886),  69  Iowa 
641,  a  husband  abandoned  his  wife  and 
child;  the  wife  maintained  the  child 
and  brought  an  action  against  the  hus- 
band to  recover,  for  such  expenses,  but 
Seevers,  J.,  said :  **  The  Code,  J  2214, 
provides  that  *  the  expenses  of  the  family, 
and  the  education  of  the  children,  are 
chargeable  upon  the  property  of  both 
the  husband  and  wife,  or  either  of  them, 
and,  in  relation  thereto,  they  may  be 
sued  jointly,  or  separately.*  We  do  not 
think  such  inquiries  can,  or  should  be, 
entered  into,  but  that,  under  the  statute, 
both  parents  are  bound  to  contribute  to 
the  supix)rt  of  the  children,  and  that 
when  one  does  so,  a  promise  to  pay,  in 
favor  of  one  and  against  the  other,  can- 
not be  implied." 

[In  Kansas  (Comp.  Laws,  1885,  ch. 
62,  p.  536),  by  "  I  3349.  A  woman, 
while  married,  may  sue  and  be  sued,  in 
the  same  manner  as  if  she  were  unmar- 
ried." And  (Id.  ch.  80,  p.  609)  by 
*'  \  3822.  A  married  woman  may  sue 
and  be  sued  in  the  same  manner  as  if 
she  were  unmarried." 

[The  Kentucky  Act  relating  to  Prac- 
tice in  Civil  Cases  (ed.  1888,  p.  33) 
provides  that — "  \  34.  In  actions  be- 
tween husband  and  wife;  in  actions 
concerning  her  separate  property ;  and 
in  actions  concerning  her  general  prop- 
erty in  which  he  refuses  to  unite,  she 
may  sue  <»*  be  sued  alone." 

[By  Gen.  Stat.  Ky.  (chap.  71,  Art.  i, 
1887,  p.  885)—"  I  2.  If,  at  the  time  the 
right  of  any  person  to  bring  an  action 
for  the  recovery  of  real  property  first 
accrued,  such  person  was  an  infant, 
married  woman,  or  of  unsound  mind, 
then  such  person,  or  the  person  claiming 


through  him,  may,  though  the  period  of 
fifteen  years  has  expired,  bring  the  action 
within  three  yean  after  the  time  such 
disability  is  removed." 

[And  by  (chap.  71,  Art.  II.,  p.  888) 
"  {  1.  No  action  at  law,  or  in  equity, 
shall  be  brought,  under  or  by  virtue  of 
an  adverse,  interfering  entry,  survey,  or 
patent,  to  recover  the  title  or  possession 
of  land  from  an  occupant,  where  he,  or 
the  person  under  whom  he  claims,  has 
a  connected  title  thereto,  in  law  or 
equity,  deducible  of  record  from  the 
commonwealth,  and  has,  or  shall  have 
had,  an  actual  occupancy  of  the  same 
by  settlement  thereon,  under  such  title, 
for  seven  years  before  the  commence- 
ment of  the  action ;  and  such  possession 
of  land  shall  bar  and  toll  the  right  of 
entry  into  such  land  by  any  person, 
under  an  adverse  title  or  claim,  and  such 
possession  as  will  l.'ar  the  right  to  re- 
cover the  same,  shall  vest  the  title  in 
the  occupant  or  vendee.  This  limitation 
shall  not  apply  to  a  person  who  is  an 
infant,  a  married  woman  of  unsound 
mind,  or  out  of  the  United  States  in  the 
employment  of  the  United  States,  or  of 
this  State,  at  the  time  the  cause  of  action 
accrued,  nor  until  seven  years  after  the 
removal  of  such  disability ;  but  the  dis- 
ability of  one  of  several  claimants  shall 
save  only  his  own  right,  and  not  that  of 
another." 

[In  I^uisiana  (Rev.  Civil  Code  1S89, 
ch.  5,  An.  121,  p.  65),  "  The  wife  can- 
not appear  in  court  without  the  authority 
of  her  husband,  although  she  may  be  a 
public  merchant,  or  possess  her  property 
separate  from  her  husband." 

[And  (Art.  124,  p.  65),  **  If  the  hus- 
band refuses  to  empower  his  wife  to 
appear  in  court,  the  judge  may  give  such 
authority." 

[And  (Art.  1 32,  p.  67),  "  If  the  hus- 
band b  under  interdiction  [t.^.,  declared 
to  be  in  an  habitual  state  of  imbecility, 
insanity,  or  madness:  Id.  Art.  389],  or 
absent,  the  judge  may,  when  satisfied  of 
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the  fact,  mtfaoriie  Ihe  wife  to  wme  or  be 
floed.  or  to  make  contracti.*' 

[And  also  (Art.  123*  p.  65),  *<The 
woman  separated  from  bed  and  board, 
has  no  need,  in  any  case,  of  the  antbor- 
izatioo  of  her  hosband,  as  this  separation 
carries  with  it  not  only  a  separation  of 
piopeitj,  bat  a  dissolution  of  the  com- 
munity of  acquets  and  gains." 

[In  Hawlhtme  t.  Cittrk  (1S87),  39 
La.  An.  678,  WiUiam  Clark  conveyed 
certain  immovable  piopeity  to  Mary 
Quirk,  and  a  few  weeiss  later,  mairied 
her.  The  parties  subsequently  separated, 
and  Clark  made  a  simulated  title  to  his 
son-in-law.  The  auit  was  dismissed, 
and  the  dismissal  was  affirmed,  ToDD, 
J., saying:  "During  the  existenoe  of 
the  marriage,  Clark  could  bring  no  soil 
against  hb  wife,  to  have  the  sale  an- 
nulled." 

In  Abbott  ▼.  Abbott  (1877),  ^  Me. 
304,  an  action  was  brought  by  a  wife, 
after  divorce,  against  her  husband,  for 
an  assault  committed  during  coverture. 
PiTEis,  J.  <*  Can  an  action  of  tort  for 
such  an  injury,  instituted  after  divorce, 
be  sustained  by  her  against  her  former 
husband?  It  cannot  be  maintained. 
The  theory  upon  which  the  present 
action  is  sought  to  be  maintained,  is 
that  coverture  merely  suspends  the  re- 
medy of  the  wife  against  her  husband. 
The  doctrine  advocated  finds  no  sup- 
port from  any  of  the  principles  of  the 
common  law.  By  the  earliest  edicts  of 
the  courts,  he  had  a  right  to  strike  her 
as  a  punishment  for  her  misconduct,  and 
her  only  remedy  was  that  *  she  hath  re- 
taliation to  beat  him  again  if  she  dara.' 
Chancellor  Kent  lays  down  the  doc- 
trine, not  contradicted,  or  challenged 
in  any  of  the  editions  of  his  Commen- 
taries, that  *as  the  husband  is  the 
guardian  of  the  wife,  and  bound  to 
protect  and  m.iintain  her,  the  law  has 
given  him  considerable  and  reasonable 
superiority  and  control  over  her  person, 
and  he  may  even  put  gentle  restraints 


her  Kbeity,  if  her  ooadnct  be 
at  to  icqnire  it,  mlc»  he 
that  oontral  by  artidea  of 
or  it  be  taken  from  him  bynqnalifiBd 
divorce':  %  Kcflt  Comm.  l8a  For 
■ULiy  yenn  n  giMinal  cvoHlioB  off  die 
law  has 

tioo  of  die  mameii  woBMi'i 
until  it  ia  now,  nndonbtedly,  Ae  law  of 


that  the  hnsband  has  no  right  to  strike 
hb  wife,  or  to  puish  her,  nnder  any 
circumstances  or  pwiocalion  whatever. 
••  •  We  believe  n  rale  whidi  forbids 
all  audi  oppottunitiei  for  law  nits  and 
speculations  to  be  wise  and  salntaiy  and 
to  stand  on  the  solid  foondatkms  of  the 
law.  *  *  *  She  has  the  privilege  of  the 
writ  of  habeas  eorpmt^  if  unbnrfeUy  re- 

cute  a  suit  for  divorce." 

The  same  ruling  was  made  ID  PkiUft 
V.  Bturtui  (1870), L.  R.  I  Q.  B.  D.436; 
L&mgmdyie  v.  Lamgemtfyke  (1863),  44 
Barb.  (N.  Y.)  366 ;  ScktUtt  v.  SckmltM 
(1882),  63  How.  (Id)  181,  affirmed  on 
appeal  in  27  Hun.  (Id.)  26  (1882),  but 
reverMd  in  the  Court  of  ^ipeab  (1882), 
89  N.  Y.  644. 

In  Hobbs  ▼.  llobbs  (1879),  70  Me. 
381,  an  action  of  assumpsit  was  faraug^ 
by  a  wife  against  her  husband,  upm  an 
account  annexed.  ApPLETON,CJ.,said: 
<<The  question  presented  is,  whether 
either  party  to  the  marriage  comtract 
can  sue  the  other  whOe  the  marriage 
relatkm  subsists.  By  the  Act  of  1876, 
c.  112  (Rev.  Stat  1883,  pi.  524), 
*She  may  prosecute  and  defend  suits 
at  law  or  in  equity,  either  of  tort  or 
contract,  in  her  own  name,  widiout 
the  joinder  of  her  husband,  for  the  pre- 
servation and  protection  of  her  piopetty 
and  personal  rights,  or  for  the  redress 
of  her  injuries,  as  if  unmarried,  or  may 
do  it  jointly  with  her  husband,  and  the 
husband  shall  not  settle  or  discharge 
any  such  action,  or  cause  of  aciioii,  with- 
out the  written  consent  of  the  wife.' 
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Under  previous  dedsiom  of  this  Coait» 
it  has  hecn  held  that  neither  husband 
or  wife  can  sne  the  other  directly  in 


»» 


In  Crpwiher  ▼.  Crtwtker  (1868),  55 
Me.  358,  the  Coart  held  that  this  statute 
was  not  intended  to  give  such  a  right 
The  wife  conld  not  maintain  an  action 
against  her  husband  during  the  exist- 
ence of  the  marriage  relation. 

[The  wife  not  being  allowed  to  sne 
the  husband,  the  period  of  limitation  is 
extended,  by  Rev.  Stat  Maine  (ed. 
1883,  p.  688,  chap.  81,)  "{  88.  If  a 
person  entitled  to  bring  any  of  the 
aforesaid  [1./.  personal]  actions,  is  a 
minor,  or  married  woman,  insane,  im- 
prisoned, or  without  the  limits  of  the 
United  States,  when  the  cause  of  action 
accrues,  the  action  may  be  biought 
within  the  times  limited  herein,  after 
the  disability  is  removed."  And  also  by 
(p.  824,  chi4>.  105,)  **  7.  When  such 
right  of  entry,  or  action,  6rst  accrues,  if 
the  person  entitled  thereto  is  a  minor, 
married  woman,  insane,  imprisoned,  or 
absent  from  the  United  States,  he,  or 
any  one  claiming  under  him,  may  make 
the  entry,  or  bring  the  action,  at  any 
time  within  ten  years  after  such  disab- 
ility is  removed,  notwithstanding  twenty 
years  have  expired." 

[After  the  dissolution  of  the  marriage 
by  divorce,  (he  objection  to  the  main- 
tenance of  an  action  at  common  law, 
arising  from  the  marital  relation,  no 
longer  exists,  and  it  is  not  necessary  to 
resort  to  equity,  the  action  may  be  main- 
tained at  common  law :  Blake  v.  Blakt 
(1874),  64  Me.  177;  Webster  t.  Web- 
sier  (X870,)  58  Id.  139. 

[In  Maryland  (Ptib.  Gen.  Laws, 
x888,  vol.  I,  Art.  45,  Sec.  4,  p.  802.) 
**  A  married  woman  having  no  trustee, 
may,  by  her  next  friend,  sue  in  a  court 
of  law  or  equity,  in  sH  cases  for  the 
recovery,  or  security,  or  protection  of 
her  property,  as  folly  as  if  she  were  a 
feme  soU, 


[And  (Id.  7,) «  Any  married  woman, 
who  by  her  skill,  industry,  or  personal 
labor,  shall  earn  any  money,  or  other 
property,  real,  personal  or  mixed,  shall 
hold  the  same,  and  the  fruits,  increase 
and   profits   thereof,   to  her  sole  and 
separate  use,  with  power  as  ^feme  sole^ 
to  invest,  re-invest,  devise,  bequeath, 
sell  and  dispose  of  the  same ;  provided, 
that  such  money,  or  property,  shall  be 
liable  for  the  payment  of  any  claim,  or 
debt,  incurred  by  such  married  woman, 
in  and    alwut   the   business,   occupa- 
tion or  ente;  prise  in  which  said  money 
or  other  property  shall  be  earned  or 
invested ;  and  for  any  such  debt,  said 
married  woman  may  be  sued  before 
any  justice  of  the  peace,  or  court  of 
this  State  (whichever  shall  have  juris- 
diction, as  determined  by  the  amount 
of  said  debt)  as  if  she  were  a/  me  soie  ; 
and  any  such  property  may  be  taken  in 
execution  to  satisfy  any  judgment  rend- 
ered on  such  cauiie  of  action ;  provided, 
that  the  husband  of  such  married  woman 
shall  have  the  right  to  appear  and  de- 
fend any  such  suit  in  her  name ;  and  no 
judgment  shall  be  entered  in  any  such 
suit  against  such  married  woman  with- 
out proof,  unless  by  the  joint  consent,  in 
writing,  of  herself  and  husband;  pro- 
vided forther,  that  any  married  woman 
may  sue  iu  any  court  of  law  or  equity 
in  this  State,  upon  any  cause  of  action, 
in  her  own  name,  and  without  the  neces- 
sity of  a  ftrochein  ami,  as  if  she  were 
feme  sole.** 

In  Edwards  v.  Sievens  (1862),  3 
Allen  (Mass.)  315,  it  was  decided  that 
a  married  woman  could  not  bring  an 
action  against  parties  of  whom  her 
husband  was  one,  to  recover  compen- 
sation for  services  under  Gen.  Stat.,  C 
108.  The  decbion  was  on  (he  ground 
that  while  the  statute  authorized  her  to 
*'  carry  on  any  trade  or  business,  and 
perform  any  labor  or  services  on  her 
sole  and  separate  account,  and  sue  and 
be  sued  in  all  matters  having  relation 
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to  lier  Mpante  property,  bwineM,  trade, 
lervices,  labor  and  esmtngs,  in  the  uuDC 
Bianner  as  if  she  were  lole/'  yet  m 
order  to  make  a  valid  contract  with  her 
husband,  he  should  also  have  the  power 
to  contract  as  if  he  were  sole,  which  way 
nowhere  given  him.  HOAft,  J.,  called 
attendofi  to  Lcni  v.  ParJker  (1861),  ai 
p.  127  in  the  same  report,  where  it  was 
settled  **  that  a  married  woman  cannoC 
mrm  a  copsitnersh^>  m  ^""f*  with 
her  hosband,  fir  the  reason,  among 
others,  that  the  trae  construction  of  the' 
Matotes  [of  1855,  C.  1Q4,{{  3  and;  (of 
which  {  3  became  {  3of  C.  loSof  Gen- 
Stat)  and  of  1857,  C.  249,  {  2,]  which 
anthorise  her  to  carry  on  business  upon 
her  sole  and  weputtbt  f**iT""*^  do  not 
ooofer  tqpon  her  the  power  to  make  a 
coobrsct  wiib  her  hwband.  ThntcaM 
b  deoMvt  of  the  present  These 
iMMes  are  in  duogation  of  the  com- 
tmam  law,  and  are  not  to  be  extended 
by  implication" :  Id.  p.  315.    To  the 


Bomkar  v.   Bradford 
(1886),  140  Mam.  521. 

[The  INib.  Stat  (ed.  188s,  A  147, 
p.  8l9»)  afiei  wards  yrcificai^  provided 

contracts,  oral  and  wiittcn,  sealed 
miscaled  in  the  same  manner  as  if 
she  were  sole,  except  that  she  shall  not 
be  authoriied  hereby  to  make  contracts 
with  her  husband."  And,  b|^-^SBC  7. 
A  married  woman  may  soe  and  be  sued, 
fai  the  same  maimer  as  if  she  were  sole, 
but  this  section  shall  not  be  construed 
to  anthorise  suits  between  husband  and 
wife." 

[And  now  it  must  be  considered  as 
established  that  a  wife  cannot  enforce  a 
note  held  by  her,  against  her  husband, 
even  if  originally  made  to  a  third  per- 
son and  endorsed  to  her.  "Asapromise 
to  pay,  the  note  b  no  longer  valid :"  C. 
Allbn,  J.,  Wibom  v.  Bryant  (1883), 
134  Mass.  291, 30a  This,  of  course,  is 
^hving  oovertote,  as  upon  diforce,  there 


is    no  further   dittbility:     Ck^im  ▼• 
Cka^  (X883),  135  Id.  393. 

[Michigan  (Howeirs  Aim.  Stat,  ed, 
1883,  p.  1638,)  provides— *«  {  6297.  Ac- 
tions may  be  brought  by  and  against  a 
married  woman,  in  relation  to  her  sole 
property,  in  the  same  manner  as  if  she 
were  unmarried,  and  in  cases  where  die 
property  of  the  husband  cannot  be  sold, 
mortgaged  or  otherwise  enrumhrred^ 
without  the  consent  of  the  wife^  to  be 
given  in  the  msnncr  presciuied  by  law,, 
or  when  hn  property  is  eaempted  by 
law,  finom  sale  cm  execution,  or  dfaer 
final  process,  issued  from  any  courts 
against  him,  his  wife  may  farinf  an  ac- 
tion in  her  own  name,  wiih  the  like 
e£feot  as  in  cases  of  actions  in  rdslion 
to  her  sole  property,  as  afansaid." 

[And  (p.  1635)  by«|  629$.  T*st 
the  real  and  pmnnal  cataieof 
ftmalf,  acquired  befi)ra 
all  propeity,rBal  and 
she  msy  afterwards  become  mtitlrd,  by 
gift,  grant,  faheritanoe,  devise,  or  m 
any  o^cr  manner,  shall  be  and 
the  Citale  and  property  of 

shall  not  be  liable  lor  the  dcbis» 
and  iiigsgimiaii  of  ker 
husband,  and  may  b^  conUMted,  sold, 
transferred,  mortgagf<i,  oonveyed,  de- 
viMd  or  bequeathed  by  her,  in  the  asme 
manner,  and  with  like  efieot,  as  If  she 
were  unmarried."  This  aoctioA  was 
originally  cHKted  as  Section  one  of  the 
Statute  of  February  13. 1855,  a&nded 
to  in  the  next  case. 

lajetuu  V.  MarkU  (i877),37  Mkh. 
319,  a  man  leased  certain  fersss  to  his 
wife,  and  sold  her  certain 
lesse  contained  clauses  of 
The  wife's  contract  to  pay 
tory,  and  she  bound  herself  by  her  per- 
sonal covenant  And  Campbux,  J., 
ruled  that  such  a  contract  could  not  be 
enforced  by  the  busband^s  assignee,  in 
an  action  at  common  law.  ''If  we  hold 
that  the  contract  before  us  is  vafid,  we 
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do  to  oa  tiiegroand  tbat  hobaDds 
whtM  cm  CBrtTirt  with  each  other, 
JHt  M  freely  as  itraiigen  can,  and  may 
•oe  each  other  just  as  freely,  at  law  or 
in  equity.  No  groand  short  of  this 
can  maintain  this  action.  We  think 
the  statutes  have  not  gone  lar  enough 
to  allow  this,  and  that,  so  lar  as  hns- 
bands  and  wives  are  concerned,  they 
cannot  contract  with  each  other  in  any 
larger  sense  than  they  could  Ibrmerly  in 
equity,  except  that  their  contracts,  when 
Tslid,  may  be  enforced  at  law,  where 
legal  in  fcrm.  Unless  impliedly  re- 
pealed, there  can  be  no  question  9M  to 
the  disabflity,  under  the  whole  code  of 
statutes  prior  to  the  law  of  1855,  and 
the  language  of  that  statute  is  no  broader 
than  the  equitable  rule  concerning 
separate  property,  laid  down  in  the 
same  words,  in  most  of  the  old  deci- 
sions:" Id.  325. 

In  H^Uey.  H^ke  {i9Ss),  58  Mich. 
546,  it  was  decided  that  a  wife  might 
maintain  an  action  of  replevin  against 
her  husband,  living  apart  from  her,  for 
her  individual  property,  after  making 
due  demand  therefor.  And  see  Carney 
▼.  GMssner  (1885),  62  Wis.  493,  in 
which  such  an  action  was  sustained 
under  J  2345  R.  S.  of  Wisconsin. 

In  Mowi  V.  Focie  (1876),  34  Mich. 
443,  a  wife  held  a  lawful  claim  against 
a  firm  of  which  her  husband  was  a 
member,  and  it  was  decided  that  she 
wss  not  precluded  from  recovering  upon 
it  because  of  any  incidental  wrong  that 
might  result  to  one  of  the  members  of 
the  firm. 

[Hence,  in  Bemon  v.  Morgan  (1883), 
50  Mich.  77,  a  married  woman,  in  suing 
a  firm  of  which  her  husband  is  a  part- 
ner, nnist  implead  him  as  defendant,  if 
the  partners  are  not  severally  liable  in 
order  to  maintain  her  action.  Here  the 
wife  was  employed,  with  her  husband's 
consent,  by  a  firm  in  which  he  was  in- 
terested, and  which  had  full  knowledge 
of  her  claims  against  them  for  her  la- 
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bor;  and  she  was  not  bound  by  any^ 
settlement  therefor,  made  between  her 
husband  and  the  firm,  without  her 
anthoffity. 

[The  competency  of  husband  and' 
wife  as  witnesses  against  each  other,  is 
now  fixed  by  a  statnte,  approved  June- 
17, 1885  (Pnb.  Acts,  p.  287),  amend- 
ing Howeirs  Ann.  Stal  |  7546,  by  in- 
setting  the   words  in  hnckets, — ^^A 
hmband  shall  not  be  examined  9A  b. 
witness,  for  or  rgainst  hii  wife,  without 
her  consent ;  nor  a  wife,  fcr  or  against 
her  husband,  without  his  consent,  (ex- 
cept in  cases  where  the  canse  of  action- 
grows  out  of  a  personal  wrong  or  injury 
done  by  one  to  the  other,  or  grows  out 
of  the  refiisal  or  neglect  to  furnish  the 
wife  or  children  with  suitable  support'' 
within  the  meaning  of  Act  Na  336  of 
the  session  laws  of  1883,  and)  except  in< 
cases  where  the  husband  or  wife  sliali 
be  a  party  to  the  record,  in  a  suit,  action^ 
or  proceeding  where  the  title  to  the 
separate  ptopeity  of  the  husband  or  wife, 
so  called  or  offered  as  a  witness,  or 
where  the  title   to    piupeity  derived 
fifom,   through,    or    under   the    hns^ 
band  or  wife,  so  called  or  offered  as  s 
witness,  shall  be  the  subject  matter  in 
controversy  or  litigation,  in  soch  suit^ 
actioi^  or  proceeding,  in  opposition  to 
the  claim  or  interest  of  the  other  of  said 
married  perjons,  who  is  a  party  to  the 
record  in  such  snit,  action,  or  proceed- 
ing; and  in  all  such  cases,  snch  hus- 
band or  wife  who  makes  such  claim  of 
title,  or  under,  or  fitun  whom  such  title 
is  derived,  shall  be  as  competent  to 
testify  in  relation  to  said  sepsrate  pro- 
perty and  the  title  thereto^  without  the 
consent  of  said  husband  or  wife,  who  is 
a  party  to  the  record  in  such  suit,  aaioo 
or  proceeding,  as  tifl^gh  such  msniage 


relation  did  no^MBl;  nor  shall  either^ 
durin<;  the  marril^e  or  afterwards,  with- 
out ill*  « '  tuMf  bothy  be  examined  as 
to  any  cj2i  :  Citation  made  by  one  to 
the  other,  oiling  the  marriage;  but  in 
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any  Mtioo  or  praceedtng  imtilBCed  by 
the  hasband  or  wife,  in  cooMqocBoe  of 
adultery,  the  husband  and  wife  ihall 
not  be  competent  to  testify." 

[Minnesota.  (Rev.  Stat  iSyS^ch.  66, 
p.  7io,y— >*<  {  29.  A  married  wonan 
may  sue  or  be  sned  as  if  nmMnied* 
and  without  joining  her  husband,  in  all 
cases  where  the  husband  would  not  be 
«  necessary  party  aside  from  the  mairiage 
relation."  Of  course,  the  wife  i^P^*'* 
alone  in  actions  between  her  husband 
and  herself:  Flandrau,  J.  H^ci/w. 
Bammsi^  (i49)»  3  Minn,  aoo,  J06. 

[The  Rer.  Slat  also  provide  (Ch.  73, 
Tit.  I,  p.  793,  aa  amended  by  Ch.  7a, 
Gen.  L.  1889.  p.  186,  by  addiiv  the 
words  in  italics,)—^  {  io.    A  husband 
>  rfiwT^  be  examined  fcr  or  aninsl  his 
*  wife,  without  her  oonsent;  nor  a  wife 
;  fcr  or  ^fainst  her  husband,  wkhont  his 
•consent;  nor  can   either,  daring  the 
imarriage  or  afterwards,  be,  widKMtthe 
consent  of  the  other,  cramined  as  to 
any  communicaiioa  made  by  one  to  the 
other  during  the  marriage ;  but  this  ex- 
ception does  not  apply  to  advil  action 
or  proceeding  by  one  agnnst  the  other, 
nor  to  a  criminal  action  or  proceeding 
fcr  a  crime  conmritted  by  one  against 
the  other.    AW  U  pr^eudit^  ^it^ 
mtntary  U  txeatiiam. 

[Mississippi,  (Rev.  Code,  ed.  1880, 
p.  339,)  enacts— *<  {  1167.  The  Com- 
mon Law,  as  to  the  disabilitica  of 
mairied  women,  and  its  effects  on  the 
rights  of  |Mcpcity  of  the  wife,  is  totally 
abrogated,  and  marriage  shall  not  be 
held  to  impose  any  disability  or  incap- 
acity on  a  woman,  as  to  the  ownership, 
acquisition,  or  disposition  of  property  of 
any  sort,  or  m  to  her  capacity  to  make 
contracts,  and  do  all  acts  in  reference  to 
property,  which  she  could  lawfully  do, 
if  she  was  not  married;  but  every 
woman  now  married,  or  henafier  to  be 
mairie<l,  shall  have-  the  same  capacity 
to  acquire,  hold,  manage,  control,  use, 
enjoy,  and  dispose  of  all  property,  real 


and  personal,  in  pomesiion  or  expect- 
ancy, and  to  make  any  contract  in  refer- 
ence to  it,  and  to  bind  herself  personally, 
and  to  sue  and  be  sued,  with  all  the 
fights  and  liahilhies  tncidrnt  thereto, 
M  if  she  waanol  married." 

[««|  1168.    Httsband  and  wife  may 


If 


[As  eariy  m  1838,  oa  an  appeal  from 
Chancery,  the  High  Court  of  Errors  and 
Appeals  said:  •* The  firl^  objection  to 
the  proceedings  below  is,  that  the  appel- 
lant, being  a  feme  covert^  exhibited  her 
bill  alone,  against  her  husband.  No 
doubt  the  wife  was  under  a  legal  inca- 
pacity to  bring  a  suit  alone  against  her 


her  daim  throng  the  intervention  of  a 
frtknm  mmi;  yet  when  the  incapaciiy 
appeared  upon  the  face  of  the  bill,  M  in 
the  present  case,  the  defendant  mast 
take  advantsfB  of  it  by  demurrer: 
Coop.  Eq.  Plead.  163.  [i  Dan.  Chan. 
PIdg.  *556.]  The  defendant  having 
answered,  the  obfectkm  ceases  too  lato. 
It  WM  uiged  by  counsel,  that  the  right 
of  dtmuncr  having  been  reserved  hi  the 
answer,  it  waa  coBiprtmt  fcr  them  to 
amke  any  defence  that  coald  have 


made  under  a  demoncr  filed.  Wchave 
f^tid  no  aathority  to  sustain  this  posi- 
tion; and  we  deem  it  a  direct  violsrinn 
of  the  well-eettled  rule,  which  precludes 
a  party  from  demurring  and  answering 
to  the  same  part,  or  the  whole  of  a  bill :" 
Pkay,  J.,  Xmity  v.  Kmi^  (1S38),  2 
How.  (ICiss.)  751, 753- 

[By  Hiss.  Rev.  Code  (ed.  1880,  p. 
447)^0  J  1601.  Husband  and  wife  amy 
be  introduced  by  cadi  other, 
nesses  in  all  cases,  dvil  and 

[In  Missouri  (Rev.  Sts(L,  ed.  1879, 
p.  592, chap.  59,  Art  L),  by  -{3468. 
When  a  married  woman  is  a  party,  her 
husband  must  be  joined  with  her  in  all 
actions,  except  those  in  which  the  bus- 
baad  is  a  sole  plamtiff  and  the  wife  a 
sole  defendant,  or  the  wife  a  jdaiatiff 
and  the  hasbend  a  defendant,  and  in  all 
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such  •ctions,  it  shall  be  lawful  for  the 
wife  to  sue,  or  defend,  by  her  agent  or 
attorney,  as  she  may  think  proper,  and 
m  all  actions  by  husband  and  wife,  or 
against  husband  and  wife,  they  may 
prosecute  the  same  by  attorney;  or 
they,  or  either,  may  defend  by  attorney ; 
nnd  it  shall  not  be  necessary  for  the 
wife,  in  any  such  case,  to  sue  with  her 
husband,  by  next  friend,  or  to  appear 
«nd  defend  by  next  friend." 

[And  the  husband  has,  during  the 
•coverture,  the  right  of  possession  of  the 
wife's  real  estate,  unless  (by  {  3292)  he 
give  cause  for  the  proper  Grcuit  Court 
to  intervene,  as  shown  in  Deguvit  v. 
Si,  Jos.  Lead  Co,  (1889),  U.  S.  Circ.  Ct. 
E.  Dist.  Mo.,  37  Fed.  Repr.  663,  and 
Dyer  V.  IViitltr  (1886),  89  Mo.  81,  the 
wife's  power  to  sue  him  would  ordina- 
rily relate  to  her  personalty,  in  respect 
to  which  the  Rev.  Stat.  (ed.  1879,  P- 
560,  chap.  51,)  provide — **  \  3296.  Any 
personal  property,  including  rights  in 
■action,  belonging  to  any  woman  at  her 
marriage,  or  which  may  have  come  to 
her  during  coverture,  by  gift,  bequest, 
or  inheritance,  or  by  purchase  with  her 
separate  money  or  means,  or  be  due  as 
the  wages  of  her  separate  labor,  or  have 
grown  out  of  any  violation  of  her  per- 
sonal rights,  shall,  together  with  all  in- 
come, increase  and  profits  thereof^  be 
and  remain  her  separate  property  and 
under  her  separate  control,  and  shall 
not  be  liable  to  be  taken  by  any  process 
of  law,  for  the  debts  of  her  husband. 
This  section  shall  not  affect  the  title  of 
any  husband  to  any  personal  property 
reduced  to  his  possession  with  the  ex- 
press oooaent  of  his  wife:  provided,  that 
said  personal    property  shall    not   be 
deemed  to  have  been  reduced  to  |x>sses- 
skn,  by  the  husband,  by  hb  use,  occu; 
paacy,  care  or  protection  thereof;  but 
the  same  shall   remain   her   separate 
property,  unless  by  the  terms  of  said 
assent,  in  writing,  foil  authority  shall 
haive  been  given  by  the  wife  to  the  hus- 


band, to  sell,  incumber,  or  otherwise 
dispose  of  the  same,  for  his  own  use  and 
benefit;  but  such  property  shall  be  sub- 
ject to  execution  for  the  payments  of  the 
debts  of  the  wife,  contracted  before  mar- 
riage, and  for  any  debt,  or  liability,  of 
her  husband,  created  for  necessaries  for 
the  wife  or  family:    and  [added  by 
amendatory  Act  of  March  16,   1883, 
Laws,  p.  1 13,]  any  such  married  woman 
may,  in  her  own  name,  and  without 
joining  her  husband  as  a  party  plaintiff, 
institute  and  maintain  any  action,  in 
any  of  the  courts  of  this  State,  having 
jurisdiction,  for  the  recovery  of  any  such 
personal  property,  including  rights  of 
action,  as  aforesaid,  with  the  same  force 
and  effect  as  if  such  married  woman 
was  a  feme  sole ;  provided,  any  judg- 
ment for  costs,  in  any  such  proceedings, 
rendered  against  any  such  married  wo- 
man, may  be  satisfied  out  of  any  separate 
property  of  such  married  woman,  subject 
to  execution.'* 

[Montana  provides  (by  2  7  of  Act  of 
March  3,  1887;  Comp.  Stat.  1 888,  p. 
61) — *'  Sec  7.  A  married  woman  may 
sue  and  be  sued,  in  the  same  manner  as 
if  she  were  Wr." 

[And  (by  {  I  of  Act  of  March  3, 
1887;   Comp.  Stat.  1888,  p.  1045)— 
**Sec.*I439.  That,  from  and  after  the 
passage  of  this  Act,  woman  shall  retain 
the  same  legal  existence  and  legal  per- 
sonality after  marriage,  as  before  mar- 
riage, and  shall  receive  the  same  pro- 
tection of  all  her  rights  as  a  woman, 
which  her  husband  does  as  a  man ;  and 
for  any  injury  sustained  to  her  reputa- 
tion, person,  property,  character,  or  any 
natural  right,  she  shall  have,  the  same 
right  to  appeal  in  her  own  name  alone 
to  the  courts  of  law,  or  equity,  for  re- 
dress and  protection,  that  her  husband 
has  to  appeal  in  his  own  name  alone : 
Fravidedf  This  Act  shall  not  confer 
upon  the  wife  a  right  to  vote,  or  hold 
ofBce,  except  as  is  otherwise  provided 
by  law." 
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[Nebmka  (Act  of  June  i,  1871 ; 
Laws  1875,  P-  ^ ;  Compu  Stat.  ed.  1885, 
p.  423,  ch.  53)  providfit— *'Sk:.  3.  A 
woman  may,  while  marriedy  me  and  be 
snedfin  tlie  same  manner  9M  if  she  were 
nnmairied."  In  May  ▼.  May  (1879), 
9  Neb.  16,  an  action  by  a  wife  againit 
her  hnsband,  on  two  prarabBOiy  notes, 
was  sustained.  One  note  had  been 
made  to  a  third  person  and  assigned  to 
the  wife;  and  both  had  been  made  dar- 
ing ooverture.  **  This  capacity  to  »Qe 
is  not  limited,  and  no  person,  or  class 
of  persons,  is  excepted  from  its  effect 
If  she  were  onmarried,  there  ooold  be 
no  doobt  that  she  could  sue  this  same 
man.  TUs  statute  (as  I  undentand  it) 
plainly  provides  that  she  can  do  the 
same  thing,  though  married  to  him  :'* 
Cobb,  J.,  p.  25. 

[This statute  •'has  whoOf  removed 
the  common  law  disability  of  a  married 
woman:"  Gamtt,  J.,  Ptpt  ▼.  ffot^ 
(1877),  6  Neb.  178,  187.  . 

[Nevada  (Act  of  Mareh  i<h  1873,  ?• 
193.  1*5;  Gen.  Stat  1885,  p.^  147) 
pennin  "Sec  523.  When  the  wife  is 
ttving  separate  and  apart  from  her  hus- 
band, she  may  sue,  and  be  saed»  alone.** 

And  (by  1 7  of  Act  of  Mareh  8, 1869, 
p.  196;  Gen.  Stat  1885,  p.  756) — 
«*  Sbc  3029.  When  a  married  woman  is 
a  party,  her  husband  shall  be  joined 
with  her,  except  that:  First  When  the 
action  concerns  her  separate  property, 
she  may  sue  alone.  Second.  When  the 
action  is  between  herself  and  her  hus- 
band, she  may  sue,  or  be  sued,  alone." 

[By  the  Code  of  Gvil  IVocedure,  as 
amended  by  Statute  of  1881  (Gen.  Sut 
1885,  p.  833)—^  Sic  3403.  A  husband 
cannot  be  examined  as  a  witness  for,  or 
against,  his  wife,  without  her  consent, 
nor  a  wife,  for,  or  against,  her  husband, 
without  his  consent;  nor  can  either, 
during  the  marriage,  or  afterwards,  be, 
without  the  consent  of  the  other,  exam- 
ined as  to  any  communication  made  by 
to  the  other  during  marriage.    But 


this  exception  shall  not  apply  to  an  ac- 
tion, or  proceeding,  by  one  against  the 
other." 

[And  by  Act  of  November  21, 1861 
(Gen.  Stat  1885,  p.  878)— ^«  Sac.  3642. 
If  a  person  entitled  to  romBimrr  any 
action  for  the  recovery  of  real  property, 
or  to  make  an  entry,  or  defense,  fennded 
on  the  title  to  real  property,  or  to  rentB» 
or  services,  oat  of  the  same,  be,  at  the 
time  such  title  shall  first  descend,  or 
accrue,  either :  first,  within  the  age  of 
twenty- one  years;  or,  second,  insane; 
or,  third,  imprisoned  on  a  criminal 
charge,  or  in  execution  npoo  oonvictioa 
of  a  criminal  olfense,  for  a  term  km 
than  far  life ;  or,  fourth,  a  manried  wo* 
man:  Sbc.  3643.  The  time  during 
which  such  disability  shall  eootimie, 
shall  not  be  deemed  any  portion  of  the 
time  in  this  Act  limited  for  the  eom- 
mcncement  of  such  action,or  the  mak- 
ing of  such  entiy  or  defense,  but  such 
actioo  may  be  commenced,  or  entry  or 
defense  made,  within  the  period  of  five 
years  after  soch  disabilky  shall  cease,  or 
after  the  death  of  the  person  entitled, 
who  shall  die  under  such  disability;  bat 
such  action  shall  not  be  coasmenced, 
or  entry  or  defense,  made  after  that 
period." 

[And  by  the  same  (p.  880)— ^«  Sac. 
3652.  If  a  person  entitled  to  bring  an 
action  other  than  far  the  ■eoufciy  of 
real  property,  except  fat  a  penalty,  or 
forfeiture,  or  against  a  sheriff^  or  other 
officer,for  an  escape, be,  at  the  time  the 
cause  of  action  accrued,  either:  first, 
wkhin  the  age  of  twenty  «one  years;  or, 
second, insane;  or, third, impriarjnfd on 
a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  coort,  for  a 
tsrm  lem  than  his  natural  life;  or, 
ftmith,a  married  woman;  the  time  of 
soch  disability  shall  not  be  a  part  of  the 
time  limited  for  the  commenoemeat  of 


,.     [New  Haaspahire  (Gen.  Laws  1878, 
p.  435,  ch.  183)  enacu  that—"  Sbcl.  12. 
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Every  married  woman  sball  have  the 
same  rights  and  remedies,  and  shall  be 
subject  to  the  same  liabilities  in  relation 
to  property  held  by  her  in  her  own 
right,  as  if  she  were  unmarried,  and 
may  make  contracts,  and  sue  and  be 
sued,  in  all  matters  in  law  and  equity, 
and  upon  any  contract  by  her  made,  or 
for  any  wrong  by  her  done  before  mar- 
riage, as  if  she  were  unmarried ;  pr(h 
vidtdykcwever^  that  the  authority  hereby 
given  to  make  contracts,  shall  not  affect 
the  laws  heretofore  in  force  as  to  con- 
tracts between  husband  and  wife ;  and 
frovided  aUo^  that  no  contract,  or  con- 
vejrance,  by  a  married  woman,  of  prop- 
erty held  by  her,  in  her  own  right,  as 
surety  or  guarantor  for  her  husband,  nor 
any  undertaking  by  her  for  him,  or  in 
his  behalf,  shall  be  binding  on  her." 

[And  by  the  same  chapter — "  Sect. 
13.  Nothing  in  this  chapter  shall  be 
construed  to  empower  any  husband  to 
convey  any  of  his  property  to  his  wife, 
in  any  other  manner,  or  with  any  other 
effect,  than  if  the  same  had  not  been 
passed." 

["  As  was  said,  in  effect,  in  Houston 
V.  Clark  (1871),  50  N.  H.  482,  the 
statute  unquestionably  removes  all  dis- 
abilities of  the  wife  so  far  as  regards  her 
separate  property,  and  gives  her  the 
same  rights  and  remedies  with  respect 
thereto,  as  though  she  were  soU,  The 
logical  result  seems  to  be,  that  the  status 
of  marriage  interposes  no  obstacle  in 
the  way  of  either  party  maintaining  a 
suit  at  law  against  the  olher  in  respect 
to  those  contracts  which  the  wife  b  em- 
powered to  make;  for  a  cotitract,  in 
form,  is  no  contract,  in  any  legal  sense, 
unless  the  law,  while  recogniring  it  as 
valid,  fomishes  a  remedy  for  its  enforce- 
ment. Such  right  of  action  was,  indeed, 
unequivocally  recognized  in  CUremont 
Banks.  CAiri<i865),46  N.  H.  134; 
for,  if  a  judgment  may  be  had  against 
the  wife  as  trustee  of  her  husband,  it 
most  be  for  the  reason  that  she  has  in 


her  hands,  money,  etc.,  of  her  husband, 
tor  which  he  himself  would  have  been 
entitled  to  judgment,  had  he,  instead  of 
his  creditors,  brought  the  suit ;  and  the 
decision  is  clearly  put  upon  that  ground. 
If  then,  the  defendant  owed  a  debt  to 
his  wife,  which  he  was  legally  bound  to 
pay,  there  was  no  reason  why  he  might 
not  use  these  notes  [which  were  made 
by  a  third  party  to  him,  as  payee,  and 
by  him  indorsed  to  his  wife  in  repay- 
ment of  a  loan,]  for  that  purpose,  as 
well  as  any  other  property,  or  money, 
which  belonged  to  him,  and  the  title 
thereto  would  pass  to  her,  unless  section 
14  [Sect.  1 3, ^Ar//vi]  is  to  have  the  con- 
struction claimed  for  it  by  the  plaintifb' 
counsel.  *  *  *  *  But  I  think  this  was 
intended  to  guard  against  voluntary 
conveyances  for  the  purpose  of  defraud- 
ing creditors,  and  that  it  cannot  be  held 
to  prohilil  the  transfer  of  title  in  prop- 
erty or  money,  from  husband  to  wife, 
for  the  purpose  of  paying  an  honest, 
debt:"  Ladd,  J.,  Clougk  v.  Russell 
{1875),  55  N.  H.  279,  281. 

[The  same  judge  made  these  remarks, 
which  might  well  have  been  made,  in 
the  principal  case:  "The  plaintiffs* 
counsel  deprecate  this  wide  departure 
from  4he  doctrine  and  practice  of  the 
common  law.  Fortunately,  the  policy, 
or  impolicy  of  the  law,  is  not  a  matter 
we  are  to  consider.  We  are  to  declare 
our  judgment  of  its  meaning  and  appli- 
cation, and  if  a  mistake  is  made  in 
ascertaining  the  legislative  intent,  the 
legislature  is  always  at  band  to  correct 
it."  Id.  281. 

[And  by  Gen.  Laws  (ed.  1878,  p. 
531,  ch.  228) — **  Sect.  20.  A  husband 
and  wife  are  competent  witnesses  for, 
or  against,  each  other,  whether  joined 
as  parties,  or  not,  in  all  cases,  both 
civil  and  criminal.  Sect.  21.  The  pre- 
ceding section  shall  not  be  so  con- 
strued as  to  render  competent  the  testi- 
mony of  a  husband,  or  wife,  for,  or 
against  each  other,  as  to  any  statement. 
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cooTcnatioii,  lcav»  cr  olkcr 
cation  nude  hf  •itker  of  tbon  to  the 
other,  ortoanyotlMr  peiKNi;  nor  as  to 
other  BuuterBg  whoi  it  appem  to  the 
couft  that  the  examination  of  either,  as 
a  witneaa,  in  relation  thereto,  would 
lead  to  a  TiolatioB  of  nuntal  confi- 


an 


>f 


[Bj  the  same  (p.  $10,  ch.  2ti)-~ 
''Sbct.  2.  If  the  pcnonfint  entitled  to 
bring  aoch  action  [that  is,  far  the  re* 
cowtrj  of  real  estate]  is  an  infant,  a 
married  woman,  or  insane,  at  the  time 
the  right  aocmes,  the  action  may  be 
bfooght  within  five  yean  after  snch 
disability  fa  icnored." 

[And  by  the  same  (p.  571,  ch.  221) 
— ^  Sect.  7.  Any  infant,  married  wo- 
man, or  insane  person,  may  bring  any 
personal  actions  within  two  years  after 
snch  disability  b  removed. 

[New  Jersey  provides  (Revfaion  of 
1871,  ed.  1877,  p.  850)--^  15.  Every 
person  of  fiill  age  and  sound  memory 
may  appear  and  pcoseaite,or  defend, 
any  action  in  any  of  the  courts  of  thfa 
State,  in  person,  or  by  his  solkilor  in 
chancery,  or  sttorncy-al-law.** 

[And  (Id.  637)^<«  5.  That  any  mar- 
ried woasan  shall,  after  the  passing  of 
this  Act,  have  the  right  to  buid  hendf 
by  contract,  in  the  same  OMumcr  and  to 
the  same  extent,  as  though  she  were 
unmarried,  and  which  contracts  shall  be 
legal  and  obligatory,  and  may  be  en- 
forced at  law  or  in  equity,  by  or  agiinst 
such  married  woman,  in  her  own  name, 
apart  from  her  husband ;  provided^  that 
nothing  herein  shall  enable  such  married 
woman  to*  ^^*v»"*  an  *<*<'*»— —^^'i"*^*^ 
endorser,  guarantor,  or  surety,  nor  shall 
she  be  liable  on  any  promise  to  pay  the 
debt,  or  Answer  for  the  default,  or  lia- 
bility, of  any  other  perMn." 

[And  (Id.  638)---«  11.  That  a  mar- 
ried woman  may  maintain  an  action  in 
her  own  name,  and  withoot  joining  her 
husband  therein,  for  all  breaches  of  con- 
tract, and  for  recovery  of  all  debts,  wages, 


rati  and  pemnaU  which  by  this  Act  fa 
dackred  to  be  her  separste  property, 
and  far  all  damages  done  thcroto^  and 
she  shall  have,  in  her  own  name,  the 
sami..'  remedies  far  the  reoiveryaad  pro- 
tectign  of  such  property  as  if  she  wcro 
an  unmarried  woman;  and  in  any  dvil 
or  crimmal  procredings,  it  shall  be  adfc* 
dent  to  all^;e  such  property  to  be  her 
property. 

[And  (Id.  598)— <«  24.  Thirty 
actual  possession  of  any  lands, 
menii,  or  other  real  estate,  nnintempt- 
edly  continued  9^  afarcsahl,  wherever 

ed  upon  a  proprietaiy  right  duly  laid 
thereon,  and  recorded  in  the  surveyor 
general*8  oiioe  of  the  divfafan  in  which 
such  loanion  was  made,  or  in  the  sec- 
retary's ofice,  agreeably  to  law,  or 
wherever  such  pome  ■  km  was  ofataiaei 
by  a  fair  Amm  JuU  purrhatr  of  such 
lands,  tenements,  or  other  real 
of  any  person  or  persons  1 
posMSsion,  and  supposed  to  have  a  leg4 
right  And  title  thereto,  or  of  the 
or  agents,  of  anck  person 
shall  be  a  good  and  sdkfant  bar  to  all 
prior  locations,  rjghtSi  tides,  convey- 
aaces,  or  dainBs  whatever,  not  foDofwed 
by  actual  poasessfan  as  afaRsnid,«sd 
shall  vest  an  absolute  right  and  title  ia 
the  actual^  possessor  and  occupiet  of  aB 
such  land^  tfnfmfnts,  or  other  real 
estate;  /rvvidW/iiAnffiv,  that  if  any  per- 
son or  penons  having  a  right  or  title  to 
land%  tenements,  or  other  real  estate, 
shall,  at  the  time  of  said  right  ortitle 
1^  descended  or  accrued,  be  within 
.the  1^  of  twenty-one  years,yHi^rM«rt; 
nom  €0mp9t^  imprisoned,  or  without  the 
United  States  of  America,  then  sach 
person  or  penons^  and  hk  and  iWr 
heir  and  heirs,  may,  notwithstanding  the 
aforesaid  times  aro  expired,  be  eatMed 
to  his  or  their  action  far  the  same,  ro  ^ 
such  person  or  persons,  or  his  or  their 
heirs,  commence  or  sue  forth  his  or  ihe^ 
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acdoB  within  five  yens  after  his  or  their 
full  age,  diaoorertiire,  coming  of  sonnd 
mindy  cnlaigement  out  of  pri&on*  or 
coming  within  any  of  the  United  States, 
and  at  no  time  after;  and  fromtUd  abo^ 
that  any  citiien  or  citizens  of  this,  or  any 
o:her  of  the  United  States,  and  his  or 
their  hein,  haring  right  or  title  to  any 
lands,  tenements,  or  other  real  estate 
within  this  State,  may,  notwithstanding 
the  aforesaid  times  are  expired,  com- 
mence his  or  their  action  for  such  lands, 
tenements,  or  other  real  estate,  at  any 
time  within  five  years  next  after  the 
passing  of  this  Act,  and  not  afterwards.*' 

[  Yeowums  v.  Petty ^  Adm*r^  etc.^  de- 
cided in  the  Court  of  Chancery  of  New 
Jersey,  October  term,  1885,  was  a  case 
where  the  wife  brought  suit  against  her 
husband's  administrator  to  recover 
monies  received  by  the  husband  as  an 
advancement  for  the  wife  and  as  part 
of  her  separate  estate,  used  and  applied 
by  the  husband  in  improving  his  own 
farm,  and  also  for  money  loaned  by  the 
wife  to  the  husband,  the  defence  being 
the  Statute  of  Limitations.  BiR^,  V.  C, 
said :  "  Until  the  Statute  of  Limitations 
is  expressly  extended  to  such  cases,  I 
cannot  think  it  wise  for  the  Court  to 
hold  that,  because  the  husband  or  wife, 
who  has  a  claim  against  the  other,  does 
not  bring  suit  therefor,  or  within  the 
statutory  period,  it  shall  be  barred.  The 
yoMcy  of  the  law  is  to  prevent  litigation 
I  etween  husband  and  wife." 

[In  Ckavn  v.  Mc Knight  (lZ^^),  i 
N.  Me.\.  150,  the  right  of  the  wife  to 
sue  her  husband  was  sust^uned  under 
the  civil  law,  Brocchus,  J.,  saying: 
"  According  to  the  civil  law,  a  jroman, 
on  manying,  parts  with  many  of  her 
civil  ri^ts,  and  amongst  the  rights 
alienated  by  the  conjugal  association,  is 
that  of  appearing  generally  in  court,  as 
plaintiff,  or  defendant,  alone,  or  withoot 
the  consent  of  her  husband.  But  she 
does  not  part  with  the  right  of  prosecut- 
ing suits  i^ainst  her  husband  when 


causes  of  action  against  him  arise," 
citing  Eseriche  Mujer  Casada,  45 1.  *  *  * 
*<  Such  are  the  well-established  princi- 
ples of  the  civil  law.  Ahhough  a  wife 
is  thereby  prohibited  fix>m  entering 
alone,  into  litigation  with  other  persons, 
without  the  consent  of  her  husband,  she 
is  not  prohibited  from  instituting  and 
maintaining  suits  against  him  whenevcl 
she  may  have  a  legal  or  equitable  cause 
of  action." 

[Subsequently  an  Act  was  passed 
(April  2,  1S84,  chap.  14;  Comp.  Laws 
1884,  p.  540),  which  provides— «<{  1087. 
All  property,  real,  personal,  and  mixed, 
and  choses  in  action,  owned  by  any 
married  woman,  or  owned  or  held  by 
any  woman  at  the  time  of  her  marriage, 
shall  continue  to  be  her  separate  prop- 
erty, notwithstanding  such  marriage; 
and  any  married  woman  may,  during 
coverture,  receive,  take,  hold,  use,  and 
enjoy  property  of  any  and  every  descrip- 
tion, and  all  avails  of  her  industry,  free 
from  any  liability  of  her  husband,  on 
account  of  his  debts,  as  fully  as  if  she 
were  unmarried."  And  by  {{  1 880  and 
1 881  (p.  910),  a  wife  has  three  years 
after  discoverture,  to  bring  actions  at 
law  or  in  equity,  for  any  lands ;  and  by 

2  1869  (P*  9^)>  <>"^  yc**  ^^  other 
cases. 

In  Freetky  ▼.  Freethy  (1865),  42 
Barb.  (N.  Y.)  641,  an  action  was  Irought 
by  the  plaintiff,  against  her  husband,  to 
recover  damages  for  slander.  The  words 
charged  were  clearly  actionable,  and  the 
only  question  was  the  right  of  the  wife 
to  sue  her  husband  under  the  Statute  of 
1862,  J  3,  which  provided  that  ''  any 
married  woman  might  bring  and  main- 
tain an  action,  in  her  own  name,  for 
damages,  agiunst  any  person,  or  body 
corporate,  for  any  injury  to  her  person, 
or  character,  the  same  as  if  she  were 
sole."  The  plaintiff  was  nonsuited. 
Foster,  J.:  **  if  the  Legislature  had  in- 
tended to  include  such  suits,  it  would 
have   used  language  clearly  denoting 
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•acfa  intentioB.  •  •  •  When  Uie  Legis- 
litufe  latcods  to  nftke  toch  a  ftrikin^ 
MMovaticHi  of  the  ndei  of  common  law, 
and  so  much  oppoicd  to  public  polic]r» 
and  the  peace  and  happinem  of  the 
€OB|agal  rektioo,  as  would  be  the  case 
If  hnsband  and  wife  weie  permitted  to 
ane  each  other,  it  shonld  use  sach  Ian- 
S«age  as  will  audte  it  dearlj  manifest." 

(Bj  the  New  Yoffc  Code  of  Civil 
Plooednre — ^  {  45a  In  an  action,  or 
apedal  proceedinf^  a  married  woman 
aPDcarSi.  prosecutes^  or  defends.  sIopCe^ 
•or  joined  with  other  parties,  as  if  she 
was  single.  It  Is  not  necessary,  or 
proper,  to  join  her  hnsband  with  her,as 
«  party,  in  any  action,  or  special  pro- 
ceeding, affecting  her  separate  prop- 
erty." (The  kst  sentence  was  added 
in  1S79.)  This  paction  tt  snbstanlially 
(he  same  as  {  7,  chap.  90^  Laws  of 
l86(S  as  amended  by  |  3,  chap.  17a, 
Lawsof  1862,  which  were  both  repealed 
by  i  i,chap.*245,Laws  of  iSSo^  leaving 
the  Code  of  Gvil  IVocydare  in  ibroe. 

[In  Whiimy  ▼.  Wkihuy  (1867),  49 
Barb.  (N.  Y.)  319,  a  wife  sued  her  hvs- 
liand  to  recofcr  a  sum  of  money  whU 
lie  took  from  onder  her  pillow,  while 
ahe  was  asleep.  The  Goort  raled  that 
«  cnmnwai  law  action  would  lie. 

[The  power  of  a  wife  to  sue  her  hus- 
band was  discussed  by  Adams,  J.  (Ai- 
ward  V.  Ahoard^  Supreme  Ct  N.  Y., 
Special  Tenn,  Cayuga  County,  June, 
1888),  and  a  *'  legal "  action,  with  trial 
by  jury,  denied.  The  case  was  then 
proceeded  in  as  a  suit  in  equity,  and  a 
decree  made  in  lavor  of  the  husband  lor 
money  expended,  at  the  request  of  the 
wife,  in  the  mansgementof  her  separate 
«state. 

[The  learned  judge  pointed  out  the 
<oonflici  of  decisions  in  New  York  State, 
in  the  absence  of  a  decision  of  the  Court 
'Of  Appeab,  fairly  made,  upon  the  pre- 
•cise  question,  and  unhampered  by  other 
complications.  *<  In  the  case  of  Wright 
▼.  Wright  (1873),  54  N.  Y.  437.  the 


commrssron  ot  BDDeais  oaitt  cbsk  a  ^ivia 

husband,  uson  s 

that  it  asattered  not  in  what  form  she 

faroo.iht  her  actkm.    In  Wood^t.  Wmd 

(1881),  83  N.  Y.  S7S.  it  was  held  Ifait 

a  wife  aught  maintsin 

her  husband."    This 

lowed  WHgkty.  WHgkt:  totbeasM 

efiect,  Minier  ▼.  MimUr  (1870),  4  Lans 

(N.  Y.)  431,  decided  under  |  3,  dap. 

172,  Lawsof  186a,  amending  1 7,dlap. 

90^Lawsof  i86a 

[«*In  H^mUrnd  ▼.  ^airihW  (iSSo), 
ao  Hun  (N.  Y.)  47a,  it 
she  aught  Ukcwim 
in  BerdeU  ▼.  ArAl^rtf  (1879),  ^9  U. 
350 ;  8.  c  58  How.  (N.  Y.)  ioa,tbat  the 
husbaod  aught  sue  his  wife  Ibrooaver- 
la  the  feimer  of  tbeaa  twa. 
BoAKDMAir,  J.,  said  tte  •'the 
we^  of  aathorily,  and  the  reason  of 
the  aaarried  woasan'a  law, 
right,"  ^SiaaD%  Wfighi  ▼.  Wrigki^i 
Ptrkim  ▼.  /Vrimr  (1879),  6a 
(N.  Y.)  531;  WhUtuf  ▼.  IIMtary, 
imfra ;  Adams  ▼.  Cmfit  (1870),  4 
(N.  Y.)  164.  Baft  IMkms  ▼. 
thai 
action  at  law, 
wife,  to  recover  for  services 
Poma,  J^  eaplaining  that  **  Imerpmt- 
ing  tbeaa  statutes  (indudinc  that  of 
1862),  to  be  Ml  /ari  maierm,  aa  if  afl 
were  contained  m  one  Ad,  bcgmnmg 
with  those  of  1848  and  1849,  calided 
'  for  the  more  eifcctaal  pntectkm  of  the 
piopeitj  of  amrried  women;' 
the  common  law  aa  it  haa  ever 
clared ;  abmgntlng  none  of  tbt 
law,  by  fcrced 
byastainte; 
force  to  the  bmsIbl  m 


from  their  provWon:"  Id.$4a. 

[(7nni|{vr  ▼.  GtnoMgar  (l88fi),all 
Y.  St  Rep.  ail,  was  action  by  a  hns- 
band against  hn  wife,  upon  a  | 
note  given  by  her  to  her 


SHALL  V.  SMALL. 


773 


die  benefit  of  lier  tepente  estate :  the 
•ctkm  WM  held  to  be  nuuntainmble  as 
tbe  pwtiei  migbt  contract  with  each 
other. 

[Adams,  J.,  Aboard  ▼.  Ahvard^ 
jtt^ra,  **  M  Sal  blqsh,  these  citstioos 
would  leem  to  be  oonchisiYe  upon  the 
<|aestian  under  consideraikm.  A  care- 
fbl  examinatioo  convinces  me,  however, 
that  so  lar  as  it  relates  to  this  precise 
<]nestion,  what  b  said  in  the  first  two 
cases,  [ »>f^;i/ ▼.  ffVT^i/and  Wocdy. 
Wood^  is  oUter;  while  the  remainder 
sure  oreiTuled,  in  principle  at  least,  by 
aome  more  recent  decisions  of  the  Gnut 
•of  Appeab.  Tho  general  term  in  the 
fiist  depaitment,  in  the  case  of  SchuiH  v. 
SchulU  (1882),  27  Hun  (N.Y.)  26,  held 
that  a  maiiied  woman  might  sue  her 
liusband,  in  a  civil  action,  for  assault  and 
battery.  This  decision,  which  is  in 
direct  conflict  with  those  of  Freethy  t. 
Freethy  (1865),  4a  Barb.  (N.  Y.)  641, 
and  Lot^endike  ▼.  Longendike  (1863), 
44  Id.  366^  was  placed  upon  the  ground 
that  the  Acts  of  1848, 1849,  i860  and 
1862  had  not  only  destroyed  the  unity 
of  husband  and  wife,  but  had  expressly 
conferred  upon  them,  the  right  to  sue 
«ach  other  in  any  form  of  action.  On 
appeal  to  the  Court  of  Appeals,  the  case 
was  reversed  (89  N.  Y.  644) ;  and 
nlthough  no  opinion  was  written,  the 
ground  upon  which  the  reversal  was 
granted,  is  made  quite  obvious  by  the 
reference  thereto  which  appears  in  the 
oelefarated  case  of  BertUs  v.  Nunan 
(1883),  92  N.  Y.  160,"  where  husband 
nnd  wife  were  held  to  take  by  entireties, 
OD  a  conveyance  of  land  to  them,  not- 
withstanding this  legblation.  In  thu 
case.  Earl,  J.,  reviewed  thb  legisla- 
tion, and  oooduded  that  the  common 
law  incidents  of  marriage  were  swept 
nway  only  by  express  enactments.  **The 
nbility  of  the  wife  to  make  contracts,  is 
limited.  Her  general  engagements  are 
absolutely  void,  and  she  can  bind  her- 
self by  .contract,  only  as  she  is  expressly 


authorixed  to  do  so  by  statute.  A  hui* 
band  still  has  his  common  law  right  of 
tenancy  by  the  curtesy.  Although  sec- 
tion seven  ol  the  Act  of  1860^  amho- 
rises  a  mavried  woman  to  maintain  an 
action  against  any  person,  far  an  injury 
to  her  person  or  character,  yet  we  have 
held  that  she  cannot  msintain  an  action 
against  her  husband  for  such  an  injury ; 
and  so  it  was  held,  notwithstanding  the 
Acts  of  1848, 1849  and  1860^  that  the 
common  law  disability  of  husband  and 
wife,  growing  out  of  their  unity  of  per* 
son,  to  convey  to  each  other  still  ex- 
isted:" 92  N.Y.  160.  AaABtniesy. 
Nunan^  was  affirmed  in  Zomilem  ▼. 
Bram  (1885),  too  N.  Y.  13. 

["  Neither  the  Act  of  1848,  nor  that 
of  1849,  contains  any  provbion  relating 
to  the  bringing  of  suit  by  married 
women.  Obviously,  the  extent  to  which* 
the  Legblature*  designed  to  invade  the 
common  law  rule  by  these  Acts,  was 
simply  to  confer  upon  married  women 
the  right  to  take,  hold  and  convey  their 
separate  estate,  in  the  same  manner  as 
though  unmarried.  By  the  Act  of  i860, 
as  thereafter  amended  by  section  seven, 
chapter  172,  Laws  of  1862,  the  addi- 
tKMial  right  and  liability  to  '  sue  and  be 
sued,  fti  all  matters  relating  to  her  sole 
and  separate  property,  *  *  *  in  the 
same  manner  as  if  she  were  sole,* 
was  conferred  upon  her.  It  b  notice- 
able that  thb  language  of  Ihb  section  is 
substantially  the  same  as  that  of  section 
three  of  the  Act  of  1849,  which  permits 
a  married  woman  to  bargain,  sell,  and 
convey  her  real  estate  in  the  same  man- 
ner, and  with  like  effect,  as  if  she  were 
unmarried;  and  yet  the  Court  of  Ap- 
peab held,  in  White  v.  Wager  (1862), 
25  N.  Y.  328,.  that  thb  language  did 
not  enable  her  to  convey  directly  to  her 
husband;  and  thb  decbion  has  been 
acquiesced  in,  down  to  within  a  year 
past,  when  it  was  abrogated  by  express 
enactment:  Laws  1887,  c.  537.  It 
would  seem,  therefore,  that  if  it  required 
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fpeciiic  action  oa  the  part  of  the  Legis- 
lature, to  enable  hosband  and  wife  to 
Xey  d^jccili^Mr'flKh  oOm^*  h  would 
ire  y^^ftflT  ndion  to  anthoriie  them 
to  ne  each  other.  Careful  inTcstigation, 
however,  diicloaei  no  soch  intention  on 
the  part  of  the  law-making  power.  *  *  * 
I  am  not  nnmindfulof  the  contention 
ftcqnentlj  heard,  that  the  innovationi 
which  oar  modem  ctriliation  has  made 
npon  the  oonacrvatism  of  remoter  gen- 
erationa, respecting  the  marital  relations, 
are  so  radical  in  their  character  as  to 
render  it  improper,  if  not  impossible,  to 
stop  short  of  coniplete  revolution;  and 
such  does,  hideed,  appear  to  be  the 
tendency  of  recent  legblation.  I  think, 
however,  that  I  can  perceive,  upon  the 
pait  of  the  oooit  of  last  resort,  a  dispo- 
sition to  throw  the  responsibility  for  the 
*new  order  of  things,  solely  upon  the  law- 
making power,  and,  at  the  same  time, 
to  place  a  check  upon  this  tendency,  fay 
adopting  and  adhering  to  rigid  rules  of 
construction :"  Adaics»  J.,  Aiward  v. 
Aiward^sufirm, 

[North  Carolinn  Code  of  Qvil  Pkoce- 
dure  (chap,  lo.  Code  of  1883,  p.  67), 
provides— ^*Sbc  178.  When  a  married 
woman  is  a  party,  her  husbaod  nrast  be 
joined  with  her,  except  that  (i),  when 
the  action  concerns  her  separate  prop- 
erty, she  may  sue  alone;  (2)  when  the 
action  is  between  herself  and  her  hus- 
band, she  may  sue,  or  be  sued  alone; 
and  in  no  case  need  she  prosecute,  or 
defend,  by  a  guardian,  or  next  friend.*' 

[And  (p.  55)  by— •<Sec  148.  If  a 
person  entiiled  to  commence  any  action 
for  the  recovery  of  real  property,  or  to 
make  an  entry  or  defence,  founded  on 
the  title  to  real  property,  or  to  rents  and 
services  out  of  the  same,  be,  at  the  time 
such  ttile  shall  descend  or  accrue,  either 
(i),  within  the  age  of  twenty-one  years, 
or  (2)  insane,  or  (3)  imprisoned  on  a 
criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  cr  (4) 
a  mairied  woman;  then  such  person 


may,  notwithstanding  the  time  of  Gon- 
tation  prescribed  in  this  title  be  expired, 
commence  hisactiouyor  make  his  entry, 
within  three  years  next  after  full  age, 
coming  of  sound  niind,enlaigement  out 
of  prison  or  disoovertnre;  and  at  no 
time  thereafter." 

[And  (Id.)  by— ^  Sic  149.  When 
two  or  more  disabilities  shall  oo-exitt, 
or  when  one  disability  shall  supervene 
an  existing  one,  the  period  prescribed, 
within  which  an  action  may  be  brought, 
shall  not  begin  to  ran  until  the  termina- 
tion of  the  latest  disability." 

[And  (p.  62)  by-^SK.  163.  If  a 
person  entitled  to  bring  an  action  men- 
tioned in  the  last  chapter  [f>.,  personal 
action],  except  lor  a  penalty,  or  forfeit- 
ure, or  against  a  sheiifi^or  other  officer, 
lor  an  escape,  be,  at  the  time  the  cause 
of  actkn  accrued,  either  (I),  within  the 
age  of  twenty-one  years;  cr  (2)  insane; 
or  (3)  imprisoned  on  a  criminal  charge, 
or  in  execution  under  the  sentence  of  a 
criminal  court,  lor  a  term  lem  than  his 
natural  life;  or  (4)  a  married  wooun; 
then  such  person  mqr  bring  his  action 
within  the  times  belbre  Kmited,  afker 
the  diaafaility  shaU  be  removed." 

[In  Lippard  v.  Tt-mtmun  (1875),  7< 
N.  C  551,  and  Briggs  v.  SmnA  (1880)^ 
83  Id.  306,  coverture  was  recognized  9^ 
still  afibrding  protection,  and  the  power 
of  suing  as  a  privilege,  of  which  a  failure 
to  exercise  was  not  to  operate  to  the 
prejudice  of  the  mairied  woman.  Her 
rights  would  be  saved  I  y  ibe  sections 
cited  above. 

[Upon  the  right  of  the  wife  to  sue 
her  husband,  the  case  of  Mmming  v. 
Manming  (1878),  79  N.  C  293,  is  m- 
terestin^  It  was  a  demurrer  to  an 
ejectment  by  the  wife,  brought  for  the 
recovery  from  her  husband,  of  real 
estate  which  she  had  been  seised  of  in 
fiee  at  the  time  of  her  marriage  in 
1873.  1^«  Constitution  of  the  State, 
adopted  in  1868,  declares — Art.  la 
*'  Sec  6.  The  real  ai^d  personal  prop- 
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ertj  of  mf  female  in  this  State,  ac- 
quired before  nnaniage,  and  all  pro|> 
erty,  real  and  personal,  to  which  she 
may,  after  marriage,  become  in  any 
manner  entitled,  shall  be  and  remain 
the  sole  and  separate  estate  and  prop- 
erty of  soch  female,  and  shall  not  be 
liable  for  any  debts,  obligations,  or  en- 
gagements of  her  husband,  and  may  be 
devised  and  bequeathed,  and,  with  the 
written  assent  of  her  husband,  con- 
veyed by  her  as  if  she  were  unmarried." 
The  action  was  sustained  because  the 
wife  was  entitled  **  to  be  let  into  the 
possession,  and  to  damages  against  her 
husband  for  appropriating  to  his  own 
use,  against  her  consent,  the  rents  and 
profits."  Bynum,  J.,  Id.  298.  But  the 
busband*s  right  of  ingress  and  regress 
into  her  dwelling  upon  the  land,  and  to 
live  there  with  her,  was  also  recognized, 
as  the  law  was  not  designed  to  indirect- 
ly create  a  legal  separation,  and  "  the 
possession  of  the  husband  is  not  like 
that  of  a  stranger,  adverse  to  the  wife, 
but  in  law  consists  with  it : "  Id.  299. 

[Ohio  Revised  Statutes  (ed.  1889, 
▼ol.  I,  p.  1257,  as  amended  by  Act  of 
March  2<H  1884),  provide  that—"  Sec. 
4996.  A  married  woman  shall  sue, 
and  be  sued,  as  if  she  were  unmarried, 
and  her  husband  shall  be  joined  with 
her  only  when  the  cause  of  action  is  in 
favor  of,  or  against,  both  her  and  her 
husband."  And  (Id.  1341,  Id.)— "Sec. 
5319.  When  a  married  woman  sues, 
or  is  sued,  like  proceedings  shall  be 
had  and  judgment  rendered  and  en- 
forced as  if  ike  were  unmanied,  and 
her  property  and  estate  shall  be  liable 
for  the  judgment  against  her,  but  she 
shall  be  entitled  to  the  benefits  of  all 
exemptions  to  heads  of  families." 

[There  was  no  necessity  of  a  suit 
imposed  upon  the  wife,  until  the  Amen- 
datory Act  of  April  14, 1886  (Laws,  p. 
74)^  struck  out  the  words  '*  a  married 
woman,"  from  {{  4978  and  4986 
(which  were  the  saving  clauses  of  the 


Statute  of  Limitations);  periiaps,  her 
husband  might  command  her  not  to 
sue :  **  She  ought  to  have  the  right  to 
sue  after  his  influence,  power,  and  com- 
mand are  no  longer  felt:"  Athex- 
TON,  J.  Ashiiy  V.  Rockwell  (1885), 
43  Ohio  State  586,  388.  Hence,  the 
Court  sustained  an  action  for  slander, 
though  the  period  of  limitation  had  ex- 
pired.    The  wife  was  still  razrrf. 

[Oregon  Code  of  Civil  Procedure  (as 
amended  by  Act  of  October  21,  1876, 
I^ws,  p.  73),  provides — "Sect.  30. 
When  a  married  woman  is  a  party,  her 
husband  shall  be  joined  with  her,  ex- 
cept that, — I.  When  the  action  affects 
her  separate  property,  or  when  the  cause 
of  action  b  for  a  wrong  committed 
against  her  person  or  character,  or  is 
for  wages  due  for  her  personal  services, 
she  may  sue,  or  be  sued,  akme.  2. 
When  the  action  is  between  herself  and 
her  husband,  she  may  sue,  or  be  sued, 
alone,  and,  in  no  case,  need  she  prose- 
cute or  defend  by  a  guardian  or  next 
friend." 

[By  an  Act  of  October  21,  1880 
(Laws,  p.  7),  "  to  establish  and  protect 
the  rights  of  married  women.  Sect.  i. 
All  laws,  which  impose,  or  recognize, 
civil  disabilities  upon  a  wife,  which  are 
not  imposed,  or  recognized  as  existing 
as  to  the  husband,  are  hereby  repealed: 
Providtdy  that  this  Act  shall  not  confer 
the  right  to  vote,  cr  hold  office,  upon 
the  wife,  except  as  is  otherwise  provided 
by  law ;  and  for  any  unjust  usurpation 
of  her  property,  or  natural  rights,  she 
shall  have  the  same  right  to  appeal,  in 
her  own  name  alone,  to  the  courts  of 
law  or  equity,  for  redress  that  her  hus- 
band has."  This  statute  received  a 
literal  interpretation  in  Barrells.  Ttlton 
(1886),  119  U.  S.  637,  where  a  joint 
action  against  husband  and  wife,  in  joint 
possession  of  land,  was  sustained. 

[The  present  Statute  of  Pennsylvania 
has  already  been  quoted  on  page  748, 
supra. 
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[In  Reilleyy.  Reillty  (\%^i)^i^xew%, 
(Ta.)  169,  mnd  Rokrman  v.  Rokrman 
(1878).  12  Phila.  390  «n  attachment 
was  sustained  on  the  part  of  the  wife 
against  the  hnsbaud's  property,  when 
deserted  fay  him.  although  he  was  not  a 
seafaring  man  and  she  had  not  been 
declared  %feme  soli  trader.  The  attach- 
ment was  issued  in  the  name  of  the  wife* 
wider  the  second  section  of  the  Act  of 
May  4, 1855  (P.  L.  430)— •<  That  when- 
soever any  husband,  from  drunkenness, 
profligacy,  or  other  cause,  shall  neglect, 
or  refuse,  to  provide  for  hit  wife,  or 
shall  desert  her,  she  shall  have  all 
the  rights  and  privileges  secured  to  a 
feme  soli  trader,  under  the  Act  of 
February  22,  1718  ♦  ♦  »  ."  The 
Act  of  1718  (I  Sm.  L.  99)  provided 
**  That  where  any  mariners,  or  others, 
are  gone,  or  hereafter  shall  go,  to  sea, 
leaving  their  wives  at  shop-keeping,  or 
to  work  for  their  livelihood  at  any  other 
trade  in  this  province,  all  such  wives 
ahall  be  deemed,  adjudged  and  taken, 
and  are  hereby  declared  to  be  feme  sole 
traders,  and  shall  have  ability,  and  are 
by  this  Act  enabled,  to  sue  and  be  sued, 
plead  and  be  impleaded  at  law,  in  any 
court  or  courts  of  this  province,  during 
their  husbands'  natural  lives,  without 
naming  their  husbands  in  such  suits, 
pleas  or  actions ;  ♦  ♦  ♦  ♦  ." 

[This  is  true  in  many  States,  but  is 
not  developed  in  this  annotation,  as  it 
lies  outside  of  the  special  point  treated. 

[In  WilHamis  Appeal  (l^),  47  Pa. 
307,  Agnbw,  J.,  said :  **  Here  b  a  judg- 
ment, admitted  to  be  unobjectionable  in 
point  of  honesty,  given  fay  a  husband  to 
secure  his  wife's  separate  estate.  We 
are  asked.,  in  a  question  of  mere  distri- 
bution  [of  the  pnxreeds  of  a  sheriff's 
sale  of  the  husband's  property],  to  pro- 
nounce it  void,  upon  the  legal  fiction 
that  they  are  one  in  law.  The  proposi- 
tion is  shocking  to  any  but  the  mind  of 
a  black-letter  lawyer,  and  is  to  be  denied, 
if  k  can  be  resisted  upon  any  proper 


legal  principle.  UnlcM  we  mmt,  wky 
ehottld  we  go  back  to  a  period  when 
legal  logic,  like  that  of  the  schools,  wm 
so  metaphyseal  that  rights  were  tubaer- 
viert  to  technicality,  and  snhnlance  to 
form?  We  should  rather  keep  pace,  if 
we  can,  with  the  progress  of  custom  and 
legislation.  Ceataries  were  consnmed 
in  the  slow  prooem  of  parturition,  giving 
birth  to  the  benign  features  of  the  Act 
of  1848,  securing  the  separate  estate  of 
married  women."  The  judgment  was 
held  to  be  valid. 

/•  rt  Mearmn  (1872),  lo  Hiila.  524,  it 
waa  ratod  that  an  eaecntion  iswed  by  a 
wife  an  a  judgment  oonCeased  by  her  hot- 
bind  directly  to  her,  without  the  inter- 
vention of  a  trustee,  will  be  set  aside  at 
the  initancff  of  another  execution  credi- 
tor.  This  was  in  the  Oimmon  Fleas  of 
Philadelphia  oounty.  The  Snpream 
Gmrt,  however,  snitained  snch  an  ex- 
eeution  in  Rou  ei  mx.  ▼.  Laiskmrn 
(1879),  90  I^  ^3^*  ^  principles  of 
which  decision  also  TtBiueA  Lakf's  Ap- 
peal (1879),  Id.  507.  Trunkkt,  J., 
said,  in  deciding  the  former  case — 

[<*  We  have  taken  no  aooount  of  the 
forboded  ills  to  follow  a  decision  that  a 
wife's  execution  on  a  jodgment  against 
her  husband,  is  not  a  nullity.  The 
Coounonwealth  is  none  the  wotae  for 

married  women,  in  the  ownership  and 
enjoyment  of  their  property,  and  will 
not  be  hurt  if  they  are  allowed  process 
for  collecting  money  honestly  their  due. 
An  insolvent  debtor  may  eihaust  his 
means,  in  payment  of  a  favored  credi- 
tor,  or  he  may  ccmfem  judgment  to  that 
creditor,  and  all  his  ptopeity  be  seised 
In  satisfection  thereof.  This  has  long 
been  the  law,  and  now  that  the  statute 
secures  the  wife  her  separste  estate, 
when  the  husband  owes  her,  he  toMj 
rightly  give  her  the  preference.  If 
fraud  be  alleged,  the  requisite  proof  to 
establish  it,  is  no  stronger,  when  the 
preference  is  given  to  a  wife,  than  if  to 
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9  ttnnger  and  far  greater  strictness  in 
proof  is  imposed  in  a  wife,  to  make  oat 
her  claim,  than  upon  others  "  :  Id.  240. 

[In  Kincadt  ▼.  Cunningham  (1888), 
118  Fa.  501,  judgment  was  confessed 
hj  a  man  to  a  woman,  on  a  bond,  given 
in  consideration  of  a  contract  to  marry. 
They  afterwards  married,  and  a  set.  fa, 
to  rerive  the  judgment  wus  subsequently 
issued.  Coverture  and  the  want  of  a 
trustee  for  the  plaintiff  were  not  allowed 
to  be  set  up  as  a  defense  to  the  judg- 
ment on  the  scire  facias.  **  The  ques- 
tion is  not  now  one  of  the  right  of  the 
wife  to  coHect  the  judgment  by  execu- 
tion against  her  husband's  consent,  but 
of  her  right  to  preserve  her  security  "  : 
Williams,  J.,  Id.  507.  This  case  came 
before  the  Court  a  second  time  upon  the 
question  of  the  wife's  right  to  issue  exe- 
cution on  the  judgment  and  levy  on  her 
husband's  property,  against  his  protest, 
and  it  was  held  that  she  had  such  right : 
Kincade  ▼.  Cunningham  (1888),  I 
Mona.  (Pa.)  ii. 

[These  cases  are  cited  merely  upon 
the  right  of  the  wife  to  sustain  legal 
proceedings  directly  against  her  hus- 
band, at  law  and  without  the  interven- 
tion of  a  trustee  or  next  friend. 

[By  Act  of  March  27, 1713(1  Smith's 
Laws,  76),  as  amended  by  {  27  of  Act 
of  July  30,  1842  (P.  L.  456)— "?3. 
That  if  any  person,  or  persons,  who  is, 
or  shall  be,  entitled  to  any  such  action 
of  trespass,  detinue,  trover,  replevin, 
actions  of  account,  debt,  actions  for 
trespass,  lor  assault,  menace,  battery, 
wounding,  or  imprisonment, actions  upon 
the  case  for  words,  be,  or  at  the  time  of 
any  cause  of  such  action  given  or  ac- 
crued, fallen,  or  come,  shall  be  within 
the  age  of  twenty-one  y ems,  feme  cov- 
ert, non  compos  mentis  [or]  imprisoned, 
that  then  such  person,  or  persons,  shall 
be  at  liberty  to  bring  the  same  actions, 
80  as  they  take  the  same  within  such 
times  as  are  heret>y  before  limited,  af^er 
thehr  coming  to,  or  being  of,  full  age. 


discovcrture,  of  sound  memuiy  [or]  «t 
large  as  other  persons." 

[By  Act  of  March  26, 1785  (2  Smith's 
Laws,  300),  as  amended  by  {  1  of  Act 
of  March  11,  1815  (6  Smith's  Laws, 
277)—"  Sec.  4.  That  if  any  person, 
or  persons,  having  such  right  or  title, 
be  or  shall  be,  at  the  time  such  right  or 
title  first  descended  or  accrued,  within 
the  age  of  twenty -one  years,  y^m<  covert, 
nttn  compos  mentis^  [or]  imprisoned, 
then  such  person  or  persons,  and  the 
heir  or  heirs  of  such  person  or  persons, 
shall  and  may,  notwithstanding  the  said 
twenty-one  years  be  expired,  bring  his 
or  their  action,  or  make  his  or  their 
entry,  as  he,  she,  or  they,  might  have 
done  before  the  passing  of  this  Act,  so 
as  such  person  or  persons,  or  the  heir 
or  heirs  of  such  person  or  persons,  shall, 
within  ten  years  next  after  attaining  full 
age,  discovcrture,  soundness  of  mind,  or 
enlargement  out  of  prison,  take  benefit 
of  or  sue  for  the  same,  and  no  time  after 
the  said  ten  years.  And  in  case  such 
person  or  persons  shall  die  within  the 
said  term  of  ten  years,  under  any  of  the 
disabilities  aforesaid,  the  heir  or  heirs  of 
such  person  or  ])ersons,  shall  have  the 
same  benefit  tliat  such  person  or  persons 
could  or  might  have  had  by  living  until 
the  disabilities  should  have  ceased,  or 
been  removed.  And  if  any  abateirtent 
happen  in  any  proceeding  or  proceed- 
ings upon  such  right  or  title,  such  pro- 
ceeding or  proceedings  may  be  renewed 
and  continued,  within  three  years  from 
the  time  of  such  abatement,  but  not 
afterwards.** 

[By  Act  of  April  22, 1856  (P.  L.  532) 
— ^**Sec  I.  No  exception  in  any  Act 
of  Assembly  respecting  the  limitation  of 
actions  in  favor  of  persons  non  compotes 
mentis,  imprisoned,  f ernes  covert,  or 
minors,  shall  extend  so  as  to  permit  any 
person  to  maintain  any  action  for  the 
recovery  of  any  lands  or  tenements,  after 
thirty  years  shall  have  elapsed  since  the 
right  of  entry  thereto  accrued,  to  any 
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penoD  wilhtD  die  esoeptkMU  aiKCMid: 
Pnrvided^  That  all  penoos  who  now 
have  figfalB  nnb«red,  and  who  would 
betfooDer  barred  bythb  acction,  shall 
not  be  thereby  barred  for  five  yean  from 
the  date  hcreot** 

In  Kutg's  j4ffta/{iS6i),M>  P«-90>  • 
married  woman,  in  l845»  lent  to  a  pait- 
nenhip,  of  which  her  hnaband  was  a 
member,  money  from  her  separate  estate* 
Ibr  which  she  received  a  note  payable 
in  one  year  with  interest  In  1857,  the 
firm  made  an  assignment  Before  the 
cnditor,  the  claim  was  presented  botthe 
credkon  objected,  al^ging  that  it 
barred  by  the  Statute  of 
The  claim  was  allowed,  hot  the  excep- 
tions filed  were  snstaitted  and  the  case 
was  taken  to  the  Supreme  Court,  whidi 
reversed  the  decree  of  the  lower  court. 
SnuNiGyJ.:    ''In    Towers  v.  Htigmer 

when  a  wife  lends  the  moome  of  her  sepa- 
rate estate  to  her  hnsband,tlie  Statute  of 
Limitaiions  does  not  begin  to  run 
against  her  claim  until  the  death  of  her 
hmiiand  The  reason'  given  was,  that 
until  then  she  cannot  sue.  The  debt 
caists,  bat  the  remedy  is  suspended. 
«  •  «  •  xiie  wife  w«  permitted  to  re- 
ceive her  property  and  to  lend  it,  the 
husband  himself  becoming  the  bonower 
It  is  not  far  him,  therefore  toobject  that 
the  money  was  not  hers,  nor  for  the 
creditors  claiming  through  him."  A 
similar  ruling  was  in  MarsUiUr  v. 
MarsteUer  (1880),  93  Pa.  350,  where 
suit  was  brought  by  the  administraton 
of  a  married  woman  against  her  hus- 
band for  money  loaned. 

The  Act  of  April  11, 1856  (P.  L.  315), 
provides—*'!  3-  Whensoever  any  hus- 
band shall  have  deserted  or  separated 
himself  fiom  his  wife,  or  neglected  or  re- 
fiised  to  support  her,  or  she  shall  have 
been  divorced  from  his  bed  and  board, 
it  shall  be  lawful  for  her  to  protect  her 
reputation,  by  an  action  for  slander  or 
libel ;  and  she  shall  also  have  the  right. 


by  action,  to  recover  her 
tngs  or  property:  Prmdded^  natifhel^ 
husband  be  the  defiendant,  the  action 
shall  be  in  the  name  of  a  next  friend." 
In  MiUery,  MUUr  (1863),  14  Fk.  170^ 
an  action  of  covenant  was  brought  by  a 
nuuried  woman,  by  her  next  fiiend, 
against  her  husband^  for  penniiting 
waste  on  property  conveyed  to  hun  for 
life  by  an  ame-nuptial  contract  The 
question  arose  as  to  the  power  of  the 
court  to  sustain  the  suit  The  lower 
court,  in  a  learned  opinion  which  was 
aflKrased  by  the  Supreme  Court,  said  :— 
««Itis  a  wdl  settled  principle  of  the 
common  Inw  that  no  suit  will  lie  be- 
tween hnshand  and  wife.  To  evety 
actimi  there  must  be  psr.ies  and  they 
are  both  treated  as  one,  a  man  might  as 
well  be  permitted  to  sue  himself.  It  is 
otherwise  in  equity.  A  husband  may 
sustain  a  bill  against  his  wife  in  a  Court 
of  Chancery,  or  a  wife  against  her  hus- 
band. This  difierence  in  the  power  of 
the  courts  to  sustain  such  proceedings, 
arises  from  two  causes.  The  Courts  of 
Chanoeiy  adopted  the  principles  of  the 
civil  law  for  their  guidance,  in  their 
early  organization,  and  under  that  law, 
husband  and  wife  ooold  contract  with 
each  other  as  if  mJSp,  could  sue  each 
other  to  obtain  their  rights  or  enffoice 
their  contracts,  and  hold  their  properly 
in  severally  for  every  purpose.  And 
the  practice  in  equity  haa  always  been 
to  look  to  the  substance  of  the  right, 
and  bring  in  all  parties,  without  regard 
lo  form.  In  Pennsylvania,  our  courts 
have  adopted  the  mmmnn  law  forms  of 
action,  although  afiecting  to  give  relief 
on  equitable  principles.  It  has  never 
been  pretended  that  a  husband  could 
sue  his  wife,  or  a  wife  her  husband  in  this 
State,  unlem  authority  to  do  so  by  an  Ao 
of  Assembly.  The  only  question  is,  csa 
they  sue  each  other  by  virtue  of  any  stat- 
ute ?  Can  the  suit  be  sustained  under 
the  third  section  of  the  Act  of  April  il, 
^856?.  *.*  *  Three  cases  are|varidcd 
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for — she  may  sue  to  protect  her  reputa- 
tion, and  to  recover  her  separate  earnings 
or  property.  *  ♦  ♦  As  we  conceive,  the 
statute  was  inlended  to  enable  her  to 
sue  for  the  recovery  of  her  earnings, 
•nd  also  for  her  effects,  if  carried  off, 
«itber  by  her  husband  or  otliers.     She 
might  have  such  a  property  in  a  bond 
or  promissory  note  as  would  enaLte  her 
to  maintain  an  action,  but  unliquidated 
damages  are  not    property,  either   in 
coimnon  parlance  or  technical  language. 
If  the  act  had  intended  to  give  the  wife 
a  general  power  to  sue,  as  a  /  mr  sole^ 
it  would  have  said  so.  *  *  ♦  Expressio 
unius  exclusio  esi  aiUrius^  b  a  sound 
legal  maxim.    This  may,  to  a  certain 
extent,  be  treated  as  a  remedial  statute, 
and  therefore  entitled  to  a  liberal  con- 
struction, but  as  it  countervails  a  great 
common  law  principle,  which  makes 
the  husband  and  wife  one,  and  over- 
turns a  salutary  rule  of  public  policy, 
which  prohibits  and  discourages  all  liti- 
gation between  husband  and  wife,  it 
should  be  strictly  construed,  and  not 
extended  beyond  the  letter.   ♦  *  *  I 
am  therefore  of  the  opinion  that  this 
suit  for  the  recovery  of  damages  on  ac- 
count of   a  covenant    broken,  is  not 
authorized  by  the  Act  of  Assembly." 

[The  Public  Statutes  of  Rhode  Island, 
(chap.  i66,  ed.  1882,  pp.  424,  423), 
provide — **  Sect.  16.  In  all  actions  re- 
lating to  the  property  of  any  married 
woman,  secured  to  her  by  this  chapter, 
the  husband  and  wife  shall  jointly  sue 
and  be  sued,  except  in  case  a  trustee  of 
the  same  be  appointed  as  hereinafter 
provided,  and  except  in  actions  upon 
such  contracts  as  she  is  authorized  to 
make  by  section  six  of  this  chapter,  in 
which  last  case  the  wife  may  sue  and  be 
sued  alone."  Section  6  is  as  follows : 
"Any  married  woman  may  sell  and 
convey  any  of  her  personal  estate  other 
than  that  described  in  the  preceding 
section,  in  the  same  manner  as  if  she 
were  single  and  unmarried,  and  may 


make  contracts  respecting  the  sale  and 
conveyance  thereof,  with  the  same  effect 
and  with  the  same  rights,  remedies  and 
liabilities,  as  if  such  contacts  hail  been 
made  before  marriage,  but  nothing  in 
this  section  shall  be  so  construed  as  to 
authorize  any  married  woman  to  trans- 
act business  as  a  trader." 

[The  Code  of  Civil  Ph>cedure  of  South 
Carolina  (ed.  1888,  p.  93),  re<iuires — 
*<  Sect.  135.  When  a  married  woman 
is  a  party,  her  husband  must !«  joined 
with  her,  except  that — I.  NVhen  the 
action  concerns  her  separate  property, 
she  may  sue,  or  be  sued,  alone ;  Pro- 
.  tndciif  That  neither  her  husband,  nor 
his  property,  shall  be  liable  for  any  re- 
covery against  her  in  any  such  suit,  but 
judgment  may  be  enforced  by  execution 
against  her  sole  ond  separate  estate,  in 
the  same  manner  as  if  she  were  so/e. 
2.  When  the  action  is  between  henelf 
and  her  hu^iband,  she  may  sue,  or  be 
sued,  alone ;  and  in  no  case  need  she 
prosecute,  or  defend,  by  a  guardian  or 
next  friend." 

[Under  this  provision,  a  wife  may  file 
a  complaint  against  her  husband  f<  r 
support  and  maintenance,  as  a  di:*tinct 
cause  of  relief:  Christopher  v.  Christo- 
pher (l%%2),  18S.  C.  600. 

[A  married  woman  is  not  include<I 
amongst  those  under  dtsaUiities,  uho 
are  excepted  out  of  the  periods  of  limi- 
tation: Code  of  Civil  Procedure  (cd. 
1888,  pp.  81,87),  JJ  108,  122. 

[In  Texas,  "under  our  system  of 
marital  law,  as  regiAated  by  the  consti- 
tution and  statutes,  and  asexpoumlct^ 
from  time  to  time  by  this  Court,  the  wife 
can,  in  a  proper  case,  §ot  the  protection 
of  her  separate  rights,  maintain  a  suit 
in  her  own  name,  against  her  husband. 
♦  ♦  ♦  We  also  believe  that  she  would 
be  entitled,  in  a  proper  case,  to  the 
benefit  of  writs  of  attachnient,  sequestra- 
tion, injunction,  or  any  like  writ,  to 
which  any  other  creditor  would  be  en- 
titled, in  order  to  protect  and  preserve 


78o 


SMALL  V,  SMALL. 


his  rights.  Of  course,  writs  of  this  char- 
acter, between  husband  and  wife,  ought 
not  to  be  encouraged,  and  ought,  in 
eveiy  instance,  to  be  scrutinized  very 
closely  indeed,  by  the  courts,  and  every 
effort  made  to  prevent  fraud  and  collu- 
sion between  them,  to  the  prejudice 
of  the  rights  of  creditors,  or  third  par- 
ties:" West,  A.  J.,  ^^an  v.  Jfya/t 
(1884),  61  Texas,  474.  This  was  an 
action  of  debt  by  the  wife  against  her 
hnaband,  into  which  certain  creditors  of 
the  husband  intervened.  The  court  be- 
low erred  in  giving  a  binding  instruction 
that  the  wife  coAld  not  acquire  rights 
paramount  to  the  creditors  of  the  hus- 
band, by  issuing  an  attachment  in  her 
suit,  against  the  oomnmnity  property. 

[By  the  Revised  Gvil  Statmes  of 
Texas(ed.  1888,  Vol.  I,p.  412)— •<  Art. 
IJ04.  The  hosband  may  sue,  either 
alone,  or  jointly  with  his  wife,  for  the 
recovery  of  any  separate  property  of  the 
wife,  and  in  case  he  fail  or  neglect  so 
to  do,  she  may,  by  the  authority  of  the 
coait,ne  for  such  propeity  in  her  own 


i> 


In  Nkkersm  v.  Mais^n  (1886),  65 
Tex.  281,  it  was  decided  that  where  a 
suit  was  brought  by  a  married  woman 
against  her  husband  and  another,  for 
iidse  imprisonment,  it  could  not  be  sus- 
tained as  to  the  husband.  The  Court,  in 
a  lengthy  opinion,  maintained  and  ap- 
proved the  doctrine  in  Longendyke  v. 
Limgendyki  (i863),44  Barb.(N.  Y.)  366. 

[By  ReviMd  Qvil  Stat.  (ed.  z888,  pp. 
1 14,  120) — ^Aet.  320Z.  If  a  person 
entitled  to  oommence  snit  for  the  recov- 
ery of  real  propeity,  or  to  make  any  de- 
fense founded  on  the  title  thereto,  be,  at 
the  time  such  title  shall  first  descend,  or 
the  advene  possession  commence — z. 
Under  the  age  of  twenty-one  years;  or, 
3.  Amarried  woman ;  or,  3.  Of  unsound 
mind;  or,  4.  A  person  imprisoned ;  the 
time  during  which  such  disability  shall 
continue  shall  not  be  deemed  any  por- 
tion of  the  time  limited  for  the  com- 


mencement of  such  salt,  or  the  maUm^ 
of  such  defense;  and  soch  person  shall 
have  the  same  time,  after  the  removal 
of  his  disability,  that  is  allowed  to  othees- 
by  the  provisions  of  this  chapter."  And 
**  Art.  3222.  If  a  person  entitled  U> 
bring  any  actioo  other  than  those  mcB' 
tioned  in  chi^er  one  of  this  title  [f>., 
actions  for  land],  be,  at  the  time  the 
cause  of  action  aocnMS,  either — i .  Under 
the  age  of  twenty-one  years ;  2.  A  mar- 
ried woman;  3.  Of  unsound  mind;  4. 
A  perron  imprisoned;  the  time  of  such 
disability  shall  not  be  deemed  a  portion 
of  the  time  limited  for  the  commmre- 
ment  of  the  action,  and  soch  penos 
shall  have  the  same  time,  alter  the  te- 
moval  of  his  disability,  tiiat  ii  allowed 
to  others  by  the  provisions  of  this  title." 

[The  disability  of  a  married  woman, 
nnder  this  limitation  law,  b  not  such  as 
to  save  a  right  of  action 'involving  the 
homestead,  or  community  property;  in 
such  a  case,  she  could  maintain  an  ac- 
tion during  coverture.  ""The  Legisla- 
ture rtlghf  well  have  provided,  that, 
when  thi  husband  attempt!  the  aliena- 
tion of  the  homestead,  without  the  con- 
sent of  the  wife,  the  statute  should  not 
run  against  her  as  kog  as  she  lives. 
But,  in  our  opinion,  they  have  not  done 
this :"  Gaines,  A.  J.,  Hussey  v.  Mtur 
(1888), 7oTexas42,46.  However.the 
right  of  a  wife  to  protect  ooomnmity 
property  which  is  exempt  from  execu- 
tion, is  within  the  statute,  and  her  dis- 
ability will  extend  the  time  for  com- 
mencing an  action:  Alu^  ii  mL  ^. 
Jordan  (1887),  69  Texas  300,  304. 

[Utah  (Compiled  Laws,  1876,  TiL 
XVL,  Ch.  z,  p.  342)  enacto  that— ^  3bc 
2.  Either  ^Kmse  may  sue  or  be  ined, 
plead  and  be  impleaded,  or  defend  and 
be  defended  at  law." 

[And  (under  Tit  XI,  Ch.  z,  p.  so6) 
— **  Sbc  379.  A  husband  shall  not  be  a 
witness  for,  or  against,  his  wife,  nor  a 
wife  a  witness  for,  or  against,  her  hm- 
band;  nor  can  either,  during  the  mar- 
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or  afterwftrd<,  be,  without  th« 
comenlof  the  other,  examined  as  to  any 
commanication  made  by  one  to  the 
other  daring  the  maniage.  But  this 
exception  shall  not  apply  to  an  action 
or  proceeding  by  one  against  the  other." 

[Haweeiai.  v.  BlaiuLn  eiai.  (1849), 
21  Vt.  315,  decided  that  the  proceed- 
ings to  compel  partition  of  real  estate 
between  tenants  in  common,  under  the 
itatnte  of  this  State,  was  an  adversary 
proceeding,  and  could  only  be  sustained 
between  those,  who  could  be  suitors, 
in  respect  to  each  other,  in  the  common 
law  cooita.  A  husband  and  wife  who 
were  tenants  in  common  of  real  estate, 
could  not  constitute  adverse  parties  m 
such  a  proceeding;  and  if  the  county 
court  sustained  a  petition  where  the 
only  parties  were  husband  and  wife,  and 
the  object  was  to  procure  a  division  of 
land  held  by  them  in  common,  the 
judgment  ordering  the  partition,  must 
be  treated  as  a  nallity  and  the  whole 
proceeding  held  coram  nonjudUe, 

[The  Revised  Statutes  of  Vermont 
(ed.  1880,  Tit.  16,  chap.  122),  as 
amended  by  Act  of  November  26, 18S4 
(Law5,  p.  120),  provide — "Sfx:.  2321. 
A  married  woman  may  make  contracts 
with  any  person  other  than  her  hus- 
band, and  bind  herself  and  her  separate 
property,  in  the  same  manner  as  if  she 
were  unmarried,  and  may  sue  and  be 
soed  as  to  all  such  contracts  made  by 
her,  either  before  or  during  coverture, 
without  her  husband  being  joined  in  the 
action  as  plaiiuiflf  or  defendant,  and  ex- 
ecution may  issue  against  her,  and  be 
levied  on  her  sole  and  separate  goods, 
chattels,  and  estate.  But  this  section 
shall  be  subject  to  the  limitation,  that 
nothing  herein  contained  shall  author- 
lie  a  married  woman  to  convey,  or 
mortgage,  her  real  estate,  except  by 
deed  duly  executed  by  her  and  her  hus- 
band, as  now  provided  by  law ;  and  to 
the  further  limitation  that  nothing  here- 
in contained  shall  authorize  a  married 
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woman  to  become  surety  for  her  bus- 
band's  debts,  except  by  way  of  mort- 
gage duly  executed,  as  now  provided 
by  law." 

[Eihwortk  V.  Hopkins^  decided  by 
the  Supreme  Court  of  Vermont,  August 
1 1, 1886,  was  a  case  in  which  the  Court 
ruled  that  a  promissory  note  executed 
by  a  husband  to  his  wife  was  ^d,  and 
no  action  could  be  maintained  thervon, 
not  even  by  a  thkd  party,  endorsee; 
Pdwers,  J.,  saying :  "As between  Hop- 
kins and  his  wife,  the  note  was  null  and 
void.  They  were,  at  law,  incapable  ol 
contracting  with  each  other,  and  con- 
tracts assumed  to  be  made  between 
them,  were  not  merely  voidable,  but 
absolutely  without  obltgatioo  or  force. 
«  «  »  There  is  nothing  to  show  that 
this  note  was  the  separate  statutory  or 
equitable  estate  of  Mrs.  Hopkins.  1  iad 
such  facts  appeared,  the  note  might 
have  represented  an  enforceable  equit- 
able obligation  which  equity  would  |  ro- 
tecL"  So,  also.  Sweat  v.  Hall  (1836), 
8  Vt.  187,  to  the  same  effect. 

[Virginia,  under  Code  of  1887  (Tit. 
28,  Ch.  103,  p.  567),  provides — ^"Sec. 
2284.  All  real  and  personal  estate,  to 
which  any  woman  hereafter  marrying, 
is  entitled  at  the  time  of  her  marriage, 
or  which  any  married  woman  may  here- 
after acquire  or  become  entitled  to,  dur- 
ing coverture,  by  gift,  grant,  purcha^e, 
descent,  devise,  bequest,  or  in  any 
other  manner  whatever,  and  the  rents, 
issues,  income,  profits,  and  all  increase 
thereof,  shall  be  and  continue  her  sep- 
arate estate.  The  separate  estate  shall 
include  rights  of  action,  damages  for  a 
wrong,  and  compensation  for  property 
taken  for  public  use,  to  which  a  woman 
b  entitled  at  her  marriage,  or  to  which 
she  becomes  entitled  during  coverture. 
Nothing  however  in  this,  or  any  other 
section  of  this  chapter,  shall  be  con- 
strued as  giving  to  a  married  woman  a 
right  to  damages,  or  a  ri(>ht  of  action 
therefor  against  her  husband  for  any  in- 
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jury  to  her  person  or  repatation  com- 
mitted by  him  before  their  marriage  or 
(luring  the  coverture.** 

[And  (p.  698)— <•  Sec.  2917.  If,  at 
the  time  at  which  the  right  of  any  per- 
aoo  to  make  entry  on,  or  bring  an  ac- 
tion to  recover  any  land,  shall  have 
first  accrued,  auch  person  shall  be  an 
infant,  married  woman,  or  insane,  then 
such  person,  or  the  person  claiming 


throogh  him,  may,  notwithstanding  the 
said  period  mentioned  in  section  twenty- 
nine  hundred  and  fifteen  shall  have  ex- 
^ed,  make  an  entry  on,  or  bring  an 
action  to  recover  such  land,  within  ten 
years  next  after  the  time  at  which  the 
person  to  whom  such  right  shall  have 
first  accrued  as  aforesaid,  shall  have 
ceased  to  be  under  such  disability  as 
existed  when  the  same  so  accrued,  or 
shall  have  died,  whichever  shall  first 
liave  happened.  This  section  shall  not 
4ipply  to  a  married  woman  having  the 
i^t  to  make  an  entry  on,  or  bring  an 
action  to  recover  land,  which  is  her 
separate  estate." 

[And  (p.  703)^"  Sec  2931.  If  any 
person,  to  whom  the  right  accrues  to 
bring  any  such  personal  action,  or  uifr 
Jmdast  or  any  such  bill  to  repeal  a 
grant,  shall  be,  at  the  time  the  same 
accrues,  an  infant,  married  wooyan,  or 
insane,  the  same  may  be  brought  within 
the  like  number  of  years  after  his  be- 
coming of  fill!  age,  unmarried,  or  sane, 
that  is  allowed  to  a  person  having  no 
such  impediment  to  bring  the  same  after 
the  right  accrues,  or  after  such  acknowl- 
•edgement  as  aforesaid,  except  that  It 
shall,  in  no  case,  be  brought  after 
twenty  years  from  the  time  when  the 
right  accrued.  This  section  shall  not 
apply  to  a  married  woman  to  wIkwi  the 
rij^  accrues  to  bring  any  such  action, 
or  sfirt/aa'as,  or  such  bill  lo  repeal  a 
grant,  relating  to  or  affecting  her  sep- 
arate estate." 

[Washington,  (Code  of   1881,  Ch. 
183,  p.  413).  provides—"  Sec  2396. 


Every  manied  pctioa  shall  hereafUr 
have  the  same  right  and  Ubeity  to  ac- 
quire, hold,  enjoy,  and  diqxMe  of  every 
species  of  property,  and  to  sue  and  be 
sued,  as  if  he  or  she  were  unmarried." 

[And  (p.  413)— "Sec  2398.  AU 
laws  which  impose  or  recognise  civil 
disabilities  upon  a  wile,  which  are  not 
imposed  or  recognized  as  existing  as  to 
the  husband,  are  hereby  aboUshed,  and 
for  any  unjust  nnsurpation  of  her  nat- 
ural or  property  rights,  she  shall  have 
the  same  right  to  appeal,  in  her  own 
name,  to  the  courts  of  law  or  equity, 
for  redress  and  protectioii,  that  the  bo- 
band  has:  7VwiUWfaABw/r,  that  noth- 
ing in  this  chapter  shall  be  construed 
to  confer  upon  the  wife  any  right  to 
vote  or  hold  office,  except  as  otherwise 
provided  by  law." 

[And  (p.  414)— "Sec  2401.  Should 
either  husband,  or  wife,  obtain  poases- 
sion,  or  control,  of  property  belongiiv 
to  the  other,  either  before,  or  after, 
marriage,  the  owner  of  the  piupqt| 
may  maintain  an  action  therefor,  or  for 
any  right  growing  out  of  the  same,  in 
the  same  manner,  and  lo  the  same  ex- 
tent, as  if  they  were  unmanied." 

[By  the  same  Code  of  GvO  pro- 
cedure  (Code  of  1881,  Ch.  I,  p.  35)— 
"  Sec.  6.  When  a  married  woman  is  a 
party,  her  husband  must  be  joined  with 
her,  except :  i.  When  the  action  con- 
cerns her  separate  property,  or  her 
right  or  claim  to  the  homestead  prop- 
erty, she  may  sue  alone.  2.  When  the 
action  is  between  herself  and  her  hus- 
band she  may  soe  or  be  sued  alone.  3. 
When  she  is  living  separate  and  apart 
from  her  husband*  she  may  ane  or  he 
sued  alone." 

[West  Virgmia  provides  by  Codeof 
1887  (Ch.  66,  p.  606)— *<  12.  A  married 
woman  may  soe  and  be  sued  without 
joining  her  husband  in  the  following 
cases:  i.  Where  the  action  conoana 
her  separate  property.  2.  When  tht 
action  b  between  herself  and  her  hna* 
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buid.  3.  When  she  u  living  sq>«nte 
and  apart  from  her  husband.  And  in 
no  case  need  she  prosecnle  or  defend 
by  guardian  or  next  friend." 

[And,  by  (Ch.  104,  p.  710) — "  3.  If, 
at  the  time  at  which  the  right  of  any 
person  to  make  an  entry  on,  or  bring  an 
action  to  recover,  any  land,  shall  have 
first  accrued,  such  person  was  an  in- 
fantf  married  woman,  or  insane,  then 
such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the 
said  period  of  ten  years  shall  hare  ex- 
pired (except  in  the  case  of  a  married 
woman,  where  such  land  is  her  sole 
and  separate  property),  make  an  entry 
on,  or  bring  an  action  to  recover,  such 
land,  within  five  years  next  after  the 
time  at  which  the  person  to  whom 
such  right  shall  have  first  accrued  as 
aforesaid,  shall  have  ceased  to  be  under 
such  disability  as  existed  when  the  same 
accrued,  or  shall  have  died,  whichever 
shall  first  have  happened. 

(And,  by  (Chap.  I04,  p.  713)—"  16. 
If  any  person,  to  whom  the  right  ac- 
crues to  bring  any  such  personal  action, 
suit,  or  scire  faciasy  or  any  such  bill  to 
repeal  a  grant,  shall  be,  at  the  time  the 
same  accrues,  an  infant,  married  woman, 
or  insane,  the  same  (except  in  the  case 
of  the  married  woman,  as  provided  in 
section  3  [supra\  of  this  chapter),  may 
be  brought  within  the  like  number  of 
years  after  his  becoming  of  full  age,  un- 
married or  sane,  that  is  allowed  to  a 
person,  having  no  such  impediment  to 
bring  the  same  after  the  right  accrues, 
or  after  such  acknowledgment  as  afore- 
said, except  thai  it  shall  in  no  case  be 
brought  after  twenty  years  from  the 
time  when  the  right  accrued." 

In  Roseberry  v.  Roiebtrry  (1886),  27 
W.  Va.  759,  an  action  of  debt  was 
brought  by  a  married  woman  against 
her  husband,  on  notes  executed  by  de- 
fendant in  favor  of  plaintiff.  The  action 
was  dismissed,  since  the  common  law 
is  in  full  force  and  vigor  in  West  Vir- 


ginia, as  to  the  power  of  a  married 
woman  to  contract  with  her  husband. 
And  see  Crawtkery,  Cr^urM/r  (zS68), 
55  Me.  358;  Smith  v.  Gorman  (1856), 
41  Id.  40S;  Jaekum  v.  Parh  (1S52), 
10  Cush.  (Mass.)  550 ;  Ingham  v.  White 
(1862),  4  Allen  (Mass.)  412;  Carey  ^-* 
Co,  V.  Burruis  ^  Pitur  (1882),  20 
W.  Va.  57L 

[Wisconsin  (Annotated  Stat.  1 889, 
Ch.  108,  p.  1358)  enacts— '<  Sec  2345. 
Every  married  woman  may  sue  in  her 
own  name,  and  shall  have  all  the  rem- 
edies of  an  unmanied  woman,  in  regard 
to  her  separate  property  or  business,  and 
to  recover  the  earnings  secured  to  her 
by  the  two  next  preceding  sections,  and 
shall  be  liable  to  be  sued  in  respect  to 
her  separate  property  or  business,  and 
judgment  may  be  rendered  against  her 
and  be  enforced  against  her  and  her 
separate  property,  in  all  respects  as  if 
she  were  unmarried.  And  any  married 
woman  may  bring  and  maintain  an  ac- 
tion in  her  own  name  for  any  injury  to 
her  person  or  character,  the  same  as  if 
she  were  sole^  and  any  judgment  recov- 
ered in  such  action  shall  be  the  separate 
property  and  estate  of  such  married 
woman,  profvided  that  nothing  herein 
contained  shall  affect  the  right  of  the 
husband  to  maintain  a  separate  action 
for  any  such  injuries  as  now  provided 
by  law." 

[By  the  same  Stat.  (Tit  25,  Ch.  iz8, 
p.  i486) — **  Sec.  2608.  When  a  married 
woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that  when  tbe 
action  concerns  her  separate  property  01 
business,  or  alleged  antenuptial  debts, 
or  is  between  herself  and  her  husband, 
she  may  sue  and  be  sued  alone." 

[In  Beard  ▼.  Dedelph  (1871),  29 
Wis.  140,  DrxoN,  C.  J.,  said :  «  With 
respect  to  her  separate  property,  the 
statute  has  placed  her  upon  the  same 
footing  as  to  all  the  world,  her  husband 
included,  as  if  this  were  her  condition — 
as  if  she  were,  in  the  words  of  the  Act* 
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•  a  single  female.'  '*  In  this  ca^c,  the 
huslinmi  transferred  to  his  wife,  the  note 
in  suit,  U'lbrc  maturity,  and  the  ca»e 
rchitcn  only  to  tlu*  vahtUiy  of  the  tiaiis- 
fer.  l!ut  it  was  the  foundation  lur  tiic 
next  cietl  c.ino. 

In  CtTr/ztv  V.  G/thsHt'i'^  %-t  til.  ^1885), 
62  \Vi>.  494,  tlic  c|uestiuii  aru'^e  in  an 
action  of  replevin,  as  to  tlie  ri«;ht  ol  a 
man  to  recover  from  his  wife  certain 
property  held  by  her. 

Cassduay,  J.:  "  It  is  urged  the  wife 
should  nut  be  made  a  party  defendant, 
because  the  husband  cannot  maintain  an 
action  against  his  wife.  This  certainly 
would  be  the  law  on  the  old  theory  of 
the  marital  relation.  Whether  it  is  now, 
must  depend  u[X)n  statute.  It  is  the 
law  that  every  marrieil  woman  may  »uc 
in  her  own  name,  and  has  all  the  reme- 
dies of  an  unmarried  woman,  in  regard 
to  her  separate  property  or  business  :  K. 
S.,  {  2345.  The  statute  entirely  re- 
moves the  disabilities  of  coverture.  As 
to  her  separate  pro|x'rty,  or  in  contests 
over  what  she  claims  to  be  her  separate 
property,  there  can  be  no  doubt  under 
this  statute  tut  what  she  can  sue  her 
husband  at  law  or  in  eiiuity;*'  citing 
Moore  v.  Moore  (1872),  47  N.  Y.  467  ; 
Southwick  V.  Southwick  (1872),  49 
Id.  510;  W'rvrkt  V.  IVriirfu  (1873),  54 
Id.  437 ;  B^rdell  v.  Parkhunt  (1S79), 
19  Hun  (N.  Y.)358;  Wood  v.  Wood 
(i88i).83N.Y.  575. 

[Wyoming  (Rev.  Stat.  1887,  Tit.  28, 
Ch.  2,  p.  417)  provides — '*Sec.  1 560. 
Any  woman  may,  while  married,  sue 
and  be  sued  in  all  matters  having  rela- 
tion to  her  property,  person,  or  reputa- 
tion, in  the  some  manner  as  if  she  were 


u»ur 


\\\i\  under  the  Code  of  Civil 
pHicetlurf  \  1<1.,  Tit.  jS,  Ch.  3,  p.  559) 
— ".Shr.  2j.S5.  Hereafter,  in  any  civil 
ni"  ion,  suii  or  |)rocee<ling,  whenever  any 
niarrietl  woman  is  a  party,  it  shall  not 
)>e  necessary  to  jni:i  her  husl;and  uiih 
hc-r  as  a  p-uty,  e\ce|»t  in  such  cases 
wiiere  it  would  be  necessary  to  join 
such  husl>and  without  reference  to  the 
fact  of  his  marriage  to  ;»uch  woman." 

There  are  rea.sons  for  construing 
staiuies  ;is  against  authoriieing  actions 
for  tort  iK'tueen  hu>band  and  iKife, 
which  do  not  exi.tt  in  res|)ect  to  actions 
relating  to  contracts.  ISeforc  the  statutes, 
the  damages  arising  from  injuries  to  the 
person  or  c!iaracter  of  the  wife,  were  to 
lie  sued  for  by  the  haslmnd  and  wife, 
and  when  recovered,  belonged  to  the 
hasband,  and  these  statutes  were  evi- 
dently intended  to  change  the  law  only 
to  allow  the  wife  to  sue  for  and  recover 
for  herself  in  all  matters  pertaining;  to 
her  .separate  pro]>eity.  Were  actions 
for  tort  to  le  su.stained  by  the  wife 
against  her  husband  under  statute  law, 
there  would  be  a  lack  of  mutuality  of 
remedv. 

[Note  should  l)e  made  that  this  an- 
notation relates  solely  to  the  power  of 
a  wife  to  sue  her  husband,  alone  and 
without  any  trustee  or  other  third  per- 
son, at  law  and  not  in  equity,  and  under 
ordinary  circum>tances  and  not  in  cases 
of  desertion  or  other  special  statutory 
|)ower.  The  subject  is  so  extensive 
and  yet  so  im}x>rlant  as  to  demand  this 
minute  treatment.  The  other  causes  of 
suit  will  l>c  treated  in  the  future. — £i>. 

Horace  M.  Rums£Y. 

PhUaddphia. 
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ABSTRACTS  OF  RECENT  DECISIONS. 

Accident  Insurance. 

Shop-hand  of  railway  company^  who  is  killed,  while  on  his  way 
home  from  work,  by  being  thrown  from  the  platform  of  a  car,  where 
he  was  standing  while  the  train  was  in  motion,  is  not  protected  by 
a  policy  of  accident  insurance,  which  excepts  from  the  risks  covered 
injuries  resulting  from  being  upon  the  platforms  of  moving  cars, 
this  exception  not  being  applicable,  however,  to  the  exposure  of 
railway  employes  in  the  performance  of  their  duty.  Hull  v.  Equit- 
able Acddail  Asso,,  S.  Ct.  Minn.,  July  15,  1889. 

Volunlary  exposure  to  unnecessary  danger  is  not  chargeable  to  a 
passenger  on  a  railway  train,  who  goes  upon  the  car  platform,  while 
the  train  is  in  motion,  because  he  is  overcome  by  the  heat  of  the  car 
and  is  suffering  from  nausea.  Marx  v.  Travelers'  Ins,  O.,  U.  S.  C. 
Ct.,  D.  Col.,  July  24,  1889. 

Admiralty. 

Damages  for  death  of  one  injured  while  engaged  in  loading  a  ves- 
sel, cannot  be  made  the  subject  of  a  libel  in  admiralty,  in  the  absence 
of  any  statute  providing  a  maritime  lien  for  such  damages.  Welsh 
V.  The  North  Carolina,  U.  S.  D.  Ct,  E.  D.  Pa.,  June  25,  1889. 

Stipulation  in  charter-party  MhzX. "  all  disputes  *  *  *  arising  on  this 
charter-party,  or  on  bills  of  lading  signed  thereunder,  shall  be  set- 
tled at  port  of  dischar:p;e  only,"  is  contrary  to  public  policy  and 
void.  Prince  Steam  Shipping  Co.  v.  Lehman,  U.  S.  D.  Ct.,  S.  D.  N. 
Y.,  Sept.  4,  1889. 

Aliens. 

Native  of  Hawaiian  Islands,  not  being  of  the  white  or  African 
races,  cannot  become  a  citizen  of  the  United  States  under  the  nat- 
uralization laws.     In  re  Kanaka  Man,  S.  Ct.  Utah,  June  7,  1889. 

Banks  and  Banking. 

Acceptance  of  check  is  constituted  where  the  payee,  before  taking 
the  check,  telegraphed  to  the  bank,  asking  if  it  would  pay  T.'s 
check' for  $22,000,  and  the  bank  replied,  also  by  telegraph  :  *'  T.  is 
good.  Send  on  your  paper.'*  Garrettson  v.  North  Atchison  Bank, 
U.  S.  C.  Ct.,  W.  D.  Mo.,  June  17,  1889. 

National  bank  cannot  make,  through  the  agency  of  another  bank, 
a  valid  contract  for  the  cashing  of  checks  upon  it  at  a  different  place 
from  the  location  specified  in  its  organization  certificate.  Armstrong 
V.  Second  Nat.  Bank  of  Springfield,  U.  S.  D.  Ct.,  S.  D.  Ohio,  May 
20,  1889. 

Proceeds  of  paper  sent  by  one  bank  to  another  "  for  collection," 
the  latter  bank  agreeing  to  collect  and  remit  on  specified  dates,  can 
be  recovered  after  the  failure  of  the  collecting  bank,  from  its  receiver, 
on  the  ground  of  a  trust,  provided  it  is  shown  that  such  proceeds 
have  passed  into  the  receiver's  hands,  either  in  the  original  or  some 
substituted  form.  Commercial  Nat.  Bank  v.  Armstrong,  U.  S.  C  Ct, 
S.  D.  Ohio,  Aug.  30,  1889. 
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Refusal  to  honor  cheeky  without  legal  canae,  entitles  the  depositor 
to  recover  substantial  damages  against  the  bank.  PaUenom  v. 
Marine  Nai.  Bank,  S.  Ct.  Pa.,  Noy.  ii,  1889. 

Stodtkokkr  of  national  bank,  who  makes  a  bona  fide  sale  of  his 
stock  and  TOes  with  the  purchaser  to  the  bank,  indorses  the  certifi- 
cate and  delivers  it  to  the  cashier,  with  directions  to  make  the 
transfer  on  the  books,  has  done  all  that  is  incumbent  upon  him  to 
discharge  his  liability,  and  he  is  not  liable,  upon  the  subsequent 
suspension  of  the  bank,  for  an  assessment  on  the  stock,  although 
the  cashier  fiiiled  to  actually  make  the  transfer.  Hayes  v.  Slie- 
maker,  U.  S.  C.  Ct.,  N.  D.  N.  Y.,  July  23,  1889. 

Bicycles. 

Riderofa  3AC)^Zf  has  equal  rights  upon  the  highway  with  apeiaoa 
in  a  carnage  drawn  by  horses,  and  allcgationa  that  a  defendant  rode 
a  bicycle  in  the  cento*  of  the  road,  at  the  rate  of  fifteen  miles  an 
hour,  up  to  within  twenty-five  feet  of  the  £euxs  of  the  plaintiflfs 
hoisea,  whereby  they  became  frightened  and  ran  away  and  injured 
the  plaintiff,  do  not  state  a  cause  of  action.  Holland  v.  Bartek,  S. 
Ct  Ind.,  Sept  18,  1889. 

Bills  and  Notes. 

AcDommodaHon  mdorser  of  b,  bill  of  exchange,  who  meets  the  ddit 
when  legally  charged  with  its  payment,  becomes  a  holder  for  value 
and  may  recover  fi!om  an  accommodation  acceptor  of  the  bill  the  lull 
amount  paid  by  him,  although  he  knew  at  the  time  of  his  indorse- 
ment that  the  acceptance  was  for  accommodation.  Gillespie  v. 
Campbell,  U.  S.  C.  Ct.,  N.  D.  111.,  Sept.  9,  1889. 

Delay  of  ten  monihs  after  the  indorsement  of  a  note  payable  on 
demand,  in  presenting  the  same  and  giving  notice  of  non-pasrment, 
is  unreasonable  and  will  discharge  the  indorser.  Twmer  v.  Ben- 
jamin, S.  Ct  Wis.,  Sept  24.  1889. 

Draft  on  bank,  payable  on  a  day  subsequent  to  its  date,  is  not  a 
check,  but  a  bill  of  exchange,  and  is  entitled  to  days  of  grace. 
Harrison  v.  Hicollet  Hat.  Bank,  S.  Ct.  Minn.,  Oct.  18,  1889. 

Indorsee  of  negotiahle  promissory  note,  where  the  indorsement  was 
not  made  fat  value,  nor  in  due  course  of  trade,  but  for  the  purpose 
of  collection  merely,  may  maintain  an  action  upon  the  note  in  his 
own  name,  but  audi  action  will  be  subject  to  any  defence  the  maker 
may  have  against  the  prior  indorser.  Roberts  v.  Snow,  S.  Ct  Neb., 
Oct.  3,  1889. 

Interestfrom  maturity  upon  a  promissory  note,  payable  five  years 
after  date,  was  to  be  paid  at  the  rate  of  twelve  per  cesit.  per  ammm, 
then  the  highest  legal  rate  of  interest  allowed  by  the  State  law, 
but  before  the  note  matured  the  maximum  rate  was  reduced  to  ten 
per  cent. ;  only  ten  per  cent,  interest  could  be  collected  upon  the 
note.    Richardson  v.  Campbell,  S.  Ct  Neb.,  Oct  16,  1889. 

Bills  of  Lading. 

Consignee,  where  the  bill  of  lading  stipulates  that  he  must  be 
ready  to  receive  his  cargo  on  the  ^ip's  readiness  to  discharge^ 
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otherwise  the  master  may  land  it  upon  the  wharf,  without  notice 
to  and  at  the  consignee's  risk,  is  bound  to  watch  for  the  ship's 
arrival  and  be  ready  to  receive  the  goods  at  the  time  and  place  of 
delivery,  and,  in  default  of  such  readiness,  the  ship  may  land  its 
cargo  without  previous  notice.  Rolft  v.  The  Boskenna  Bay^  U. 
S.  C.  Ct..  S.  D.  N.  Y.,  Oct.  7,  1889. 

Exemptum  of  vessel  owners^  by  the  terms  of  a  bill  of  lading,  from 
liability  for  **  damage  done  by  vermin,"  does  not  exonerate  them 
from  responsibility  for  injuries  by  rats,  resulting  from  their  negli- 
gence in  omitting  to  fumigate  the  ship  before  loading,  and  the  bur- 
den is  upon  them  to  show  that  the  injuries  were  not  the  result  of 
such  Diligence.  Stevens  v.  Navagazione  Generale  Italiana,  U.  S. 
D.  Ct,  S.  D.  N.  Y.,  Aug.  10,  X889. 

Charities. 

Bequest  to  "  the  trustees  of  the  Physio-Medical  College  of  Cincin- 
nati, Ohio,  to  be  used  by  the  Gollq;e  for  the  promotion  of  the  medi- 
cal art,  as  fietvored  and  believed  in  by  the  testator,  and  in  support  of 
that  institution,"  will  not,  on  proof  that  no  corporation  of  that 
name  exists,  be  decreed  to  belong  to  the  *  *  Physio-Medical  Institute, ' ' 
when  it  appears  that  the  testator  intended  to  give  the  bequest  to  an 
unincorporated  medical  school,  which  he  supposed  to  be  incorpor- 
ated and  which  had  ceased  to  exist.  Stratton  v.  Physio-Medical 
Coll^e^  S.  Jud.  Ct.  Mass.,  June  20,  1889. 

Bequest  in  remainder  ''to  any  responsible  corporation  in  this  city, 
existing  at  the  time  of  the  death  "  of  the  precedent  legatee,  **  whose 
permanent  fund  is  established  by  its  charter  for  the  purpose  of  ame^ 
liorating  the  condition  of  the  Jews  in  Jerusalem,  Palestine,  *  *  *  by 
promoting  among  them  education,  arts  and  sciences,  and  by  learning 
them  mechanical  and  agricultural  vocations,"  does  not  pass  to  a 
corporation  whose  object,  as  shown  by  its  charter,  is  to  contribute 
'*  to  the  relief  of  the  indigent  Jews  in  Jerusalem,  Palestine,"  of  which 
testator,  a  lawyer,  was  an  incorporator  and  president  at  the  time  of 
executing  the  will,  and  which  the  wilt  does  not  mention,  although 
there  is  no  other  corporation  in  existence  at  the  time  mentioned, 
which  can  take  the  legacy.  Biker  v.  Leo^  Ct.  App.  N.  Y.,  June  4, 
1889. 

On  dissolution  of  a  eleemosynary  corporation,  having  no  debts  and 
no  stockholders,  the  title  to  its  land  reverts  to  the  original  owner. 
Mott  V.  Danville  Seminary,  S.  Ct.  111.,  June  15,  1889. 

Checks. 

Payment  of  debt  by  a  check  was  not  constituted,  when  the  debtor 
sent  the  check  to  its  creditor,  who,  the  same  day,  forwarded  it  to  its 
bank  in  New  York  for  collection,  and  the  New  York  bank,  the  day 
after  its  receipt,  sent  the  check  to  the  bank  upon  which  it  was  drawn 
for  collection  and  remittance,  according  to  a  common  practice  among 
banks,  in  which  case  the  usual  form  of  remittance  is  by  draft ;  the 
latter  bank  sent  a  New  York  draft  for  the  amount,  but  on  the  same 
day  fieuled  and  made  an  assignment,  and  the  draft,  being  presented 
without  delay,  payment  was  refused.  Thomas  v.  Westchester  County^ 
Ct.  App.  N.  Y.,  June  4,  1889. 
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CoMifON  Carkiiss. 

Cminui  io  £arpy /prig^ki  9t  B,  Bpfcmi  nXit,  leas  than  the  pakHUbtd 
flchedttle,  will  not  be  adjudged  an  **  undue  or  nnieaaoiMible  db- 
crimiaatioB,"  in  the  abaence  of  evidence  that  such  special  nte  ta 
an  exdnsive  privilege.  Bayles  v.  Kansas  Pac.  Ry.  Co.,  S.  Ct.  Odow, 
S^t  13.  1S89. 

CoNSTrruTiONAL  Law. 

License  tax  on  express  companies,  impoaed  by  a  State,  ta  nnoon- 
atitntional,  as  invading  the  exclusive  power  of  Congreaa  to  ics^nlate 
interatatecomnierce,  ao  fiur  as  regaids  an  express  company  engaged 
in  interstate  transportation.  U.  S.  Express  Co.  v.  AUem,  U.  S.  C 
Ct.,  B.  D.  Tenn.,  Sept  21,  1^9. 

Regisiraium  law,  providing  that  no  perMm  shall  practice  dcntistty 
without  having  obtained  a  degree  finom  some  dental  college,  or  a 
license  from  the  State  dental  society,  and  imposing  a  certain  lee,  tmt 
exempting  non-resident  i^ysicians  vdien  called  into  the  State  by 
professional  duties,  and  persona  who  have  reaided  and  practiced  tlie 
profeaaton  at  their  preaent  placeaof  reaidencefor  a  apecified  time,  la 
nnoonstitutional,  aa  unduly  diacriminating  between  pcfsooa  of  the 
aame  daaa.    Stale  v.  Hmman,  S.  Ct  N.  H.,  July  26,  1889. 

Staltstaimte  prokihiting  sale  of  dressed  meat,  nnleaa  tibe  animal 
within  twenty-fimr  houis  before  slaughter  was  inraeetod  bjr  State 
oflters  and  found  healthy  and  suitaUe  for  food,  thus  having  the 
e£GBCt  of  excluding  dressed  meat  slaughtered  outside  the  Stuie,  is 
unconstitutional,  as  usurping  the  power  of  Congress  to  regnlate 
intetstate  commeree  and  abridging  the  privil^;es  and  immnnitics  of 
citiaens  of  other  States.  Swift  v.  Smtpkin,  U.  S.  C.  Ct,  N.  D.  lU.^ 
Sept  13,  1889.  In  re  Barber,  U.  S.  C.  Ct.,  D.  Minn.,  Sept  23, 
1889. 

CoimifPT  OF  Court. 

Attempt  to  ^'Ar/Kfor  is  a  contempt  of  court  and  may  be  punished 
as  such,  although  no  prejudice  to  either  party  to  the  suit  on  trial 
has  resulted  from  such  attempt  Langdon  v.  Judges  of  Wofme 
Circmit  Court,  S.  Ct  Mich.,  Oct  zz,  1889. 

Corporations. 

Directors  {^insolvent  corporation  are  trustees  for  its  creditots,  and 
they  cannot  obtain  priority  over  a  creditor  by  taking  mortgages  to 
themsdves  to  secure  them  for  advances  made  to  the  euipoiation  and 
their  indofsonent  of  its  notes,  after  the  creditor  has  brought  suit, 
and  when  the  corporation  is  insolvent.  Otmey  v.  Conanticui  Land 
Co.,  S.  Ct.  R.'I.,  Aug.  10, 1889. 


Subscriber  ta  stock  of  a  corporation,  who  has  been  indnoed  to  sub- 
scribe by  the  sssuraace  of  a  stockholder  thst  the  eoqMMntion  would 
not  engage  in  a  particular  business,  does  not  thereby  acquire  a  rigjit 
to  enjoin  such  stockholder  from,  voting  that  the  corporation  engage 
hi  such  business.  Convepse  v.  Hood,  S.  Jud.  Ct.  Mass.,  June  so^ 
Z889. 
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Criminal  Law. 

Insane  delusion  is  an  incorrigible  belief,  not  the  result  of  reason- 
ing, in  the  existence  of  facts  which  are  either  impossible  absolutely 
or  are  impossible  under  the  circumstances  of  the  individual,  and 
such  delusion  will  not  excuse  crime,  unless  the  imaginary  facts 
would,  if  true,  render  such  crime  excusable.  State  v.  Lewis,  S. 
Ct.  Ncv.,  Sept.  12,  1889. 

Insanity^  as  a  defence  to  crime,  must  be  established  by  a  prepon- 
derance of  evidence,  and  a  man  \vho  has  sufficient  reason  to  know 
Uiat  the  act  he  is  doing  is  wrong  and  deserx'es  punishment,  is 
legally  of  sound  mind,  and  is  criminally  responsible  for  such 
act.    Id, 

Debtor  and  Creditor. 

Agreement  by  indorsee  of  a  promissory*  note,  releasing  a  joint 
maker  from  all  liability,  upon  the  payment  of  a  part  of  the  note,  is 
without  consideration  and  void.  Bender  v.  Been,  S.  Ct.  Iowa,  Oct. 
3,  1889. 

Mortgage  given  by  insolvent  upon  his  entire  stock  of  goods  to  cer- 
tain specified  creditors,  all  of  whose  claims  were  past  due,  authoriz- 
ing the  mortgagees  to  take  immediate  possession  of  the  goods,  sell 
them  at  private  sale  and  apply  the  proceeds  to  the  payment  of  their 
claims,  constitutes  a  general  assignment  for  the  benefit  of  creditors. 
Richmond  v.  Mississippi  Mills,  S.  Ct.  Ark.,  June  22,  1889. 

Equity. 

Reconveyance  of  property  transferred  to  an  agent,  for  the  purpose 
of  defrauding  the  creditors  of  the  grantor,  will  not  be  decreed  by  a 
court  of  equity  to  be  made  to  the  grantor  after  the  fraud  has  been 
accomplished;  equity  cannot  be  invoked  to  g^ve  relief  to  either 
party  from  the  consequences  of  a  fraudulent  agreement.  Dent  v. 
Ferguson,  S.  Ct.  U.  S.,  Oct.  28,  1889. 

Error. 

Decree  perpetually  enjoining  the  entering  upon  or  removing 
minerals  from  certain  land,  and  ordering  an  account  to  be  taken  of 
the  minerals  already  removed,  is  not  a  final  decree  and  cannot  be 
appealed  from.  Keystone  Manga  fuse  and  Iron  Co.  v.  Martin,  S.  Ct. 
U.  S.,  Nov.  II,  1889. 

Exemptions. 

Insurance  money,  due  a  debtor  upon  a  policy  on  his  homestead, 
which  has  been  burned,  represents  only  a  personal  contract  of  in- 
demnity between  the  insurer  and  himself,  and  is  not  exempt  from 
execution  under  a  law  exempting  the  homestead.  Smith  v.  Ratcliff, 
S.  Ct.  Miss.,  June  3,  1889. 

Fire  Insurance. 

Assignment  of  fire  policy  to  a  purchaser  of  the  insured  property, 
duly  assented  to  by  the  company,  creates  a  new  contract  between 
the  company  and  the  assignee,  which  is  not  afifected  by  a  default  of 
the  assignor  before  the  assignment  amounting  to  a  forfeiture  of  the 
policy.     Continental  Ins,  Co,  v.  Mnnns,  S.  Ct.  Ind.,  Sept.  17,  1889. 
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Breach  of  warranty  in  a  fire  policy  covering  two  buildings,  whidi 
only  affects  one  of  such  buildings,  will  not  prevent  recovery  for  a 
loss  sustained  on  the  other  building.  Pickets  v.  Phcmix  Ins.  Co., 
S.  Ct.  Ind.,  June  6,  1889. 

Certificate  0/ magistrate  or  notary  public  nearest  to  the  place  of  the 
fire,  when  requir^  by  a  policy  to  be  furnished  as  part  of  the  proo£i 
of  loss,  requires  the  production  of  such  certificate  fh>m  the  nearest 
ofiicer  of  the  classes  named,  whether  magistrate  or  notary.  Williams 
v.  Queen*s  Ins.  Co.,  U.  S.  C.  Ct.,  D.  Conn.,  June  24,  1889. 

Polity  covering  both  real  and  personal  property  is  not  avoided  as 
to  the  personalty  by  the  insured  placing  an  incumbrance  upon  the 
real  estate,  without  notice  to  the  insurer,  in  violation  of  a  conditioa 
of  the  policy.    State  Ins.  Co.  v.  Sckreck,  S.  Ct.  Neb.,  Oct.  4,.  1889. 

Fixtures. 

Baker's  oven,  erected  by  a  tenant,  which  is  so  attached  to  the 
building  that  it  cannot  be  severed  without  destroying  its  character, 
reducing  it  to  a  mere  mass  of  crude  materials,  and  doing  substantial 
injury  to  the  building,  is  a  permanent  attachment  to  the  realty,  and 
cannot  be  removed  as  a  trade  fixture.  Collamore  v.  Gillis,  S.  Jud. 
Ct.  Mass.,  Sept.  4,  1889. 

Gifts. 

Valid  gift  inter  viros  was  constituted  where  a  married  woman, 
having  some  $6000  in  her  name  in  a  savings  bank,  in  accordance 
with  a  previously  expressed  intention  directed  the  Ixmk  teller  to 
transfer  $1500  to  each  of  three  nieces,  which  he  did,  chaiging  her 
account  wiUi  $4500;  on  her  desire  that  the  bank-books  should  be 
so  made  that  Uie  money  could  not  be  drawn  during  her  life,  the 
teller  endorsed  on  each  of  them:  **Only  Mrs.  C.  has  power  to 
draw;"  she  and  her  nieces  then  wrote  their 'names  in  the  signature 
book,  the  word  **  Trustee  '*  being  added  by  the  teller  to  that  of  the 
aunt,  and  the  books  were  given  to  the  latter,  who  during  her  life- 
time declared  that  she  was  trustee  as  to  this  money  for  her  nieces. 
Miller  \.  Clark,  U.  S.  C.  Ct.,  D.  Conn.,  Oct.  5,  1889. 

HaSBAND  AND  WiFE. 

Assignment  for  the  benefit  of  creditors  cannot  be  made  in  Wisconsin 
to  a  married  woman,  for  the  reason  that  she  is  incompetent  imder 
the  laws  of  that  State  to  bind  herself  by  executing,  as  such  assignee^ 
the  bond  required  by  law.  T.  T.  Haydock  Carriage  Co.  v.  Pier^ 
S.  Ct.  Wis.,  Oct.  15,  1889. 

Contract  by  wife  to  support  her  husband,  in  consideration  of  a 
conveyance  made  by  him  to  her,  is  void.  Corcoran  v.  Corcoran,  S. 
Ct.  Ind.,  May  14,  1889. 

Infants. 

Testamentary  guardian  for  an  illegitimate  child  cannot  be  ap* 
pointed  by  its  father.  Ramsay  v.  Thompson,  Ct.  App.  Md.,  Nov. 
14,  1889. 
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Landlord  and  Tenant. 

Damages  may  be  recovered  by  a  lessee  from  bis  lessor,  who  has 
failed  to  deliver  possession  of  the  premises  leased,  for  the  amount 
of  Uie  rent  paid  and  the  difference  between  the  rent  agrreed  on  and 
the  value  of  the  term,  together  with  such  special  daumages  as  the 
circumstances  might  show  him  entitled  to,  but  not  for  amounts  paid 
to  clerks  to  release  their  contracts  and  to  merchants  to  take  back 
goods  bought,  unless  it  appears  that  the  sums  paid  were  reasonable 
and  the  obligations  to  pay  were  entered  into  in  good  faith.  Cokn 
V.  Nation,  S.  Ct.  Err.  Conn.,  Sept.  13,  1889. 

•*  Working  the  quarry"  in  a  lease  providing  for  forfeiture  for 
*'  not  working  the  quarry  for  a  space  of  three  successive  months," 
includes  in  its  meaning  the  removal  of  water  which  has  flooded  the 
quarry.        MiUerv.  Chester  Slate  O.,  S.  Ct.  Pa.,  Nov.  4,  1889. 

Life  Insurance. 

Contract  0/ mutual  bepiefit  company,  whose  ''particular  business 
and  objects  "  are  declared  by  its  certificate  of  incorporation  to  be 
"  to  g^ve  financial  aid  and  benefit  to  the  widows,  orphans  and  heirs 
or  devisees  of  deceased  members,  by  which  the  company  agrees  to 
pay  the  member  a  specified  sum  upon  his  arriving  at  seventy  years 
of  age,  or  having  been  a  member  in  good  standing  for  twenty-five 
years,  is  a  contract  of  life  insurance,  and  is  ultra  vires  and  void. 
Rockhold  V.  Canton  Masonic Mut.  Ben.  Soc.,  S.  Ct.  111.,  June  15,  1889. 

Policy  payable  to  wife  of  insured,  "  heirs,  administrators,  or 
assigns,'*  upon  the  insured  surviving  his  wife,  and  there  being  no 
children,  inures  to  the  benefit  of  his  heirs,  and  not  to  that  of  hers. 
Lyon  V.  Rol/e,  S.  Ct.  Mich.,  July  11,  1889. 

Liquor  Laws. 

Sale  of  liquor  by  a  licensed  dealer,  who  receives  at  his  place  of 
business  an  order  from  an  adjoining  .county,  in  which  he  has  no 
license,  which  order  is  filled  by  delivering  the  liquor  to  a  common 
carrier  designated  by  the  purchaser,  is  not  a  violation  of  law,  as  the 
sale  is  made  at  the  place  where  the  goods  were  separated  from 
the  general  stock  and  delivered  to  the  carrier,  and  is  therefore 
protected  by  the  vendor's  license,  and  it  makes  no  difference 
that  the  goods  were  shipped  to  the  purchaser  "  C.  O.  D."  Fleming 
V.  Commonufealth,  S.  Ct.  Pa.,  Nov.  4,  1889. 

Master  and  Servant. 

Vice-principal  is  constituted,  where  a  person  is  clothed  by  a  cor- 
poration with  the  control  and  management  of  a  distinct  department 
of  its  business,  in  which  his  duty  is  that  of  direction  and  superin- 
tendence. Chicago  B.  &  Q,  R.  R.  Co,  y,. Sullivan,  S.  Ct.  Neb., 
Oct.  22,  1889. 

Mines  and  Mining. 

"Mining ground,'*  as  used  in  a  statute,  includes  a  ditch  and 
water-right,  by  means  of  which  a  mine  is  operated,  as  an  appurte- 
nance of  such  mine.     McShane  v.  Carter,  S.  Ct.  Cal.,  Sept.  2»  , 
1889.                                                                                                                               i 
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Negugence. 

Contributopy  n^ligence  of  parents  cannot  be  imputed  to  a  diild  of 
tender  years,  even  in  an  action  by  the  child's  adminiatrator  to 
recover  damages  for  his  death,  when  the  parents  are  the  only  peisons 
entitled  to  receive  the  child's  estate*  Wymart  v.  Mahaska  County, 
S.  Ct.  Iowa,  Oct.  lo,  1889. 


Eieifotor  furnished  by  store-keq)er  for  the  convenience  of  his 
customers  must  be  of  good  materml,  of  the  kind  found  safest  for 
the  purpose  and  contain  such  new  inventions  as  combine  greater 
safety  with  praictical  use;  the  owner  of  the  elevator  is  a  carrier  of 
passengers  and  is  liable  for  any  defect  01*  flaw  in  the  machinery, 
which  might  have  been  discovered  on  a  reasonable  and  caieful  ex- 
amination according  to  the  best  known  tests  reasonably  practicable. 
Trtadvuellv.  Whitiier,  S.  Ct,  Cal.,  Sept.  24,  1889. 

Letter  carrier  delivered  a  registered  letter,  addressed  to  a  guest  at 
a  hotel,  to  the  hotel  clerk  and  took  his  receipt  for  it ;  the  letter,  which 
contained  money,  was  lost  before  delivery  to  the  person  to  whom  it 
was  addressed,  and  the  carrier  was  required  by  the  post-office  author- 
ities to  make  good  the  amount  of  the  loss  ;  the  carrier  had  a  y^\A 
cause  of  action  against  the  hotel  clerk  for  the  amount  thus  paid. 
Joslyn  V.  King,  S.  Ct.  Neb.,  June  13,  1889. 

Municipal  corporation,  which,  without  authority,  grants  a  license 
to  a  grocer,  allowing  him,  on  payment  of  a  fee,  to  keep  his  delivery 
wagon  standing  in  the  street,  in  front  of  his  store,  day  and  night, 
is  gpiilty  of  permitting  a  public  nuisance,  and  is  liable  in  dam^g;es 
for  any  injuries  resulting  to  a  passer-by  by  reason  thereof.  Gwk^ 
V.  Mayor ^  etc,,  of  New  York,  Ct.  App.  N.  Y.,  June  4,  1889. 


••« 


bridge  was  built  by  the  owner  of  an  island  in  a  river,  to 
connect  his  premises  with  a  highway  on  the  mainland ;  this  bridge 
was  used  more  or  less  by  the  public,  but  without  any  invitation 
from  the  builder  to  use  it,  or  any  advantage  accruing  to  him  from 
such  use,  and  it  had  become  defective,  its  dangerous  condition  being 
very  apparent ;  the  builder  owed  no  duty  to  a  person  going  upon 
such  bridge  uninvited  and  for  his  own  pleasure,  and  was  not  liable 
for  injuries  sustained  by  such  person  by  reason  of  the  defects  in  the 
bridge.     Cusick  v.  Adams,  Ct.  App.  N.  Y.,  June  4,  1889. 

Remaindermen,  who  come  into  possession  of  wharf  property,  which 
is  subject  to  a  valid  outstanding  lease  and  which  was  defective  and 
out  of  repair  when  the  lease  was  executed,  are  not  liable,  in  the  ab- 
sence of  express  notice  of  such  defects,  for  the  death  of  a  person 
resulting  therefrom  during  the  continuance  of  the  lease,  aluough 
the  lease  gives  the  lessors  the  privilege  of  entering  upon  ^e  prem- 
ises to  make  repairs,  if  they  see  fit  to  do  so.  Ahem  v.  Stetie^  Ct 
App.  N.  Y..  Oct.  8, 1889: 

Negotiable  Instruments. 

lyvmissory  note,  containing  a  stipulation  for  its  renewal  at  ma- 
turity at  the  option  of  the  payee  or  holder,  is  not  negotiable.  Coffin 
V.  Spencer,  U.  S.  C.  Ct.,  D.  Ind..  July  20,  1889. 
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Patents. 

Device  used /or  gamdiing  purposes  exclusively  IS  not  a  useful  in- 
vention within  the  meaning  of  the  patent  laws,  and  a  patent  granted 
for  such  device  will  not  be  protected  by  the  courts.  National  Auto- 
matic Device  Co,  V.  Lloyd,  U.  S.  C.  Ct.,  N.  D.  111.,  Sept.  23, 1889. 

Letters  patent  grunted  by  the  United  States,  after  an  English  patent 
for  the  same  invention  has  lapsed  and  become  void,  are  without  force 
or  authority  of  law.  Huber  v.  N,  O.  Nelson  M/g,  Co,,  U.  S.  C.  Ct., 
E.  D.  Mo.,  May  25,  1889. 

Public  Lands. 

Fence  erected  by  an  owner  of  lands  wholly  within  the  limits  of 
his  own  property,  is  not  within  the  statutory  prohibition  of  the  in- 
closure  of  public  lands  by  persons  having  no  claim  nor  color  of 
title  to  the  lands  so  inclosed,  even  though  such  fence  may  happen 
to  actually  inclose  certain  public  lands.  U,  S.  v.  Douglas-  Willan 
Sartoris  Co.,  S.  Ct.  Wy.,  June  6,  1889. 

Shore  or  tide  lands  not  disposed  of  by  the  United  States  prior  to 
the  admission  of  a  Territory  into  the  Union  as  a  State,  become  the 
property  of  such  State.  Case  v.  Loftus,  U.  S.  C.  Ct.,  D.  Or.,  Aug. 
26,  1889. 

Statute  of  limitations  begins  to  run  against  one  who  claims  pub- 
lic lands  as  the  grantee  of  the  United  States  in  favor  of  one  in  pos- 
session, claiming  to  have  acquired  title  from  such  grantee,  from  the 
date  of  the  grantee's  certificate  of  final  proof  and  payment.  Steele 
V.  Boley,  S.  Ct.  Utah,  Oct.  5,  1889. 

Public  Officers. 

Contract  with  county  treasurer,  made  by  the  board  of  supervisors, 
by  the  terms  of  which  he  is  to  collect  all  delinquent  personal 
property  taxes,  and  receive  as  compensation  a  stipulated  per  cent. 
of  the  interest  and  penalties  on  such  taxes,  is  against  public  policy 
and  void.    Adams  County  v.  Hunter,  S.'Ct.  Iowa,  Oct,  7,  1889. 

Keeper  of  county  jail  of  a  State,  who  receives  prisoners  committed 
to  his  custody  by  a  United  States  Court,  and  is  paid  for  their  main- 
tenance, is,  for  the  purpose  of  keeping  and  caring  for  such  prisoners, 
an  officer  of  the  court,  and  may  be  punished  by  an  attachment  for 
contempt,  if  he  inflicts  cruel  or  unusual  punishments  on  such 
prisoners.     In  re  Birdsong,  U.  S.  D.  Ct.,  S.  D.  G4.,  June  29,  1889. 

Railroads. 

Telqrraph  operator,  employed  by  a  railroad  company,  is  not  a  fel- 
low-servant with  a  brakeman.  Hall  v.  Galveston,  H,  <2f  S.  A,  Ry, 
Co.,  U.  S,  C.  Ct.,  W.  D.  Tex.,  May  25,  1889. 

Workmen  in  proximity  to  track  of  a  railroad,  who  are  engaged  in 
grading  a  new  track  alongside  of  and  parallel  to  .the  original  or 
main  track,  are  entitled  to  receive  proper  signals  of  the  approach  of 
trains  upon  the  latter,  and  the  duty  of  the  railroad  company  is  the 
same  in  this  respect,  whether  the  workmen  are  in  its  employment 
or  in  that  of  its  contractor.  Erickson  v.  St.  Paul  &  D,  R.  R.  O., 
S.  Ct.  Minn.,  Oct.  18,  1889. 
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Removal  of  Causes. 

Cause  removed  from  State  Court  on  the  ground  of  diverse  citizen- 
ship will  be  remitted  by  the  Supreme  Court  of  the  United  States  to 
the  Circuit  Court  with  directions  to  remand  it  to  the  State  Court, 
even  after  the  trial  and  the  prosecution  of  writs  of  enor,  when  it 
appears  from  the  record  that  the  citizenship  of  the  parties  at  the 
commencement  of  the  action,  and  at  the  time  of  filing  the  petition 
for  removal,  was  not  sufficiently  shown.  Jackson  v.  Alien  ;  Brown 
V.  Allen,  S.  Ct.  U.  S.,  Oct.  28,  1889. 

Suit  hy  alien  cannot  be  removed  to  the  Federal  Courts  on  the 
ground  of  local  prejudice,  the  privilege  of  removal  on  this  ground 
being  given  only  in  controversies  between  citizens  of  different  States 
of  the  United  States.  Cokn  v.  LamistnlU,  N,  O,  iSf  T.  R.  R.  Co.,  U. 
S.  C.  Ct.,  S.  D.  Miss.,  July  6, 1889. 

Revenue  Laws. 

Insertion  of  additional  charges  on  entries  and  invoices,  by  the 
importer,  in  order  to  avoid  onerous  penalties  imposed  by  the 
appraisers  for  their  omission,  renders  the  pa3rment  of  the  increased 
duties  caused  thereby  involuntary,  although  such  penalties  may 
be  ill^al.    Rolfertson  v.  Ftanks,  S.  Ct.  U.  S.,  Oct.  28,  1889. 

Vessel  driven  ashore  by  stress  of  tveatherhaa  not  **  arrived  *'  within 
the  limits  of  the  collection  district  within  the  meaning  of  the 
United  States  statutes,  and  the  unloading  of  her  cargo,  without 
authority  of  the  customs  officer,  does  not  subject  it  to  forfeiture. 
The  Cargo  ex  Lady  Essex,  U.  S.  D.  Ct.,  E.  D.  Mich.,  July  15,  1889. 

Sale. 

Agreement  to  pmrchase  goods  to  be  manu&ctured  at  a  specified 
price,  cannot  be  rescinded  by  the  purchaser,  after  reodving  a  por- 
tion of  the  order,  but  the  vendor  may  proceed  to  mannfartnre  and 
tender  the  residue  of  the  goods  ordered,  and  if  not  aocqpted,  may 
resell  them  at  public  auction  at  the  place  of  delivery,  9Skxx  notice 
to  the  purchaser;  such  sale,  when  fairly  made,  with  reasonable 
diligence,  judgment  and  care,  will  be  evidence  to  fix  tiie  market 
value  of  the  goods.  John  A,  Roebling's  Sons  Co,  v.  Lock-StUch 
hence  Co.,  S.  Ct.  111.,  Oct.  31,  1889. 

Executory  contrad  of  sale  required  the  vendor  to  deliver  iron  of  a 
specific  quality  on  board  steamers  at  Liverpool  to  be  sent  to  the 
vendee  in  New  York  ;  in  the  absence  of  any  express  agreement  to 
the  contrary,  the  vendee's  right  of  inspection  continued  until  the 
iron  arrived  at  New  York,  and  the  carrier  was  not  his  agent  to  ac- 
cept  the  iron  as  corresponding  to  the  contract.  Pierson  v.  Crooks, 
Ct.  App.  N.  Y.,  Oct.  8,  1889. 

Notice  of  rejection  was  given  the  vendor  one  month  after  the  ar- 
rival of  the  first  lot  of  iron,  which  was  delivered  in  three  shipments, 
each  being  inspected  within  ten  days  after  its  arrival ;  the  delay  in 
inspection  and  rejection  was  not  so  great  as  to  be  unreasonable  as  a 
matter  of  law.    Id. 
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TtUe  to  oettain  tugs  of  coflee  purchased  on  credit  «ad  by  the 
ponadoiit  of  m  large  number  stored  in  a  warehouse,  where  the  bags 
aie  ao  marked  as  to  be  easily  identified  and  nothing  remains  to  be 
4tmt  except  to  weigh  the  coiiee,  in  order  to  determine  the  price. 
iFests  immediately  in  the  purchaser.  Sat^erv.  WattHmry,  Ct.  App, 
N.  Y.,  2d  Div.,  Oct  aa,  1889; 

Slander. 

Staiimemi  iy  physician  that  ha  had  sent  some  of  the  silk  thread 
used  in  a  certain  manufactory  to  the  State  Board  of  Health  for  ex- 
amination,  and  that  the  Bosird  had  reported  that  the  thread  con- 
tained arsenic  in  sufficient  quantities  to  be  dangerous  to  the  work- 
men using  it,  is  not  such  a  statement  as  would  place  every  one 
hearing  it  under  such  a  moral  obligation  to  repeat  it  that  the  phy- 
sician must  be  held  to  have  contemplated  and  authorized  its  repe- 
tition until  it  reached  the  workmen.  Elmer  v.  Fessenden^  S.  Jud.» 
Ct  Mass.,  Nov. 26,  1889. 

Statements  made  by  a  stodkkoUer  of  a  railroad  company  before  a 
stockholders*  meeting,  attributing  drunkenness  and  incapacity  to 
one  of  the  officers  of  the  company,  are  privileged,  if  made  in  good 
£uth,  and  the  fact  that  attorneys  of  the  company,  who  are  not  stock- 
holders, are  present  at  the  meeting,  does  not  take  away  the 
privilege.  Bnmghiamv.  McGrew,  U.  S.  C.  Ct,  D.  Ind.,  June  9, 
1889. 

^     Sunday  Laws. 

Qmiractfor  advertising  in  the  Sunday  edition  of  a  newspaper  is 
void,  as  the  issuing,  publishing  and  circulating  of  a  newspaper  on 
Sunday,  not  being  a  work  of  necessity  or  charity,  is  unlawful,  and 
such  contract,  being  void  because  it  stipulates  for  doing  what  is 
unlawfol,  is  inci^&le  of  ratification.  Handy  v.  St,  Paul  Gioi^ 
Fnblisking  Co,,  S.  Ct  Minn.,  July  8,  1889. 

Whether  shaving  a  mam  an  Srnnday  for  hire  is  a  work  of  necessity, 
is  a  question  to  he  sulanitted  to  the  jury.  Ungericht  v.  State,  S.  Ct. 
Ind.,  June  19,  1889.  * 

Telegraphs. 

License  tax  cannot  be  imposed  by  either  State  or  municipal 
authority  upon  a  telegraph  company,  whose  lines  are  used  for  the 
transmission  of  messages  to  all  parts  of  the  United  States,  and  are 
thus  instruments  of  interstate  commerce.  City  of  St,  Louis  v.  Western 
Union  Tel,  Co,,  U.  S.  C.  Ct.,  E.  D.  Mo.,  June  19,  1889. 

Message  to  physician  vnAXkolt  delivered  promptly,  causing  delay 
in  hia  reaching  tlw  patient ;  it  was  a  question  for  thejury  whether  the 
patient  was  injured  by  the  dday  and  whether  the  result  would  have 
been  different  had  the  message  been  promptly  delivered  ;  and  where 
the  nonndelivery  was  occasioned  by  the  observance  of  certain  rules  as 
to  dofiihg  the  receiving  office,  the  reasonableness  oi  such  rules  was 
also  for  £e  jury.  Brown  y.  Western  Union  Tel,  Co,,  S,  Ct.  Utah, 
June  21,  1889. 

Telephones. 

Acknowledlgmento/  deed  by  a  married  woman  through  a  telephone, 
when  three  miles  distant  from  the  notary  public,  is  valid,  where 
there  is  no  allegation  of  fraud,  duress  or  mistake,  and  evidence  in 
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contradiction  of  the  notary's  certificate,  made  out  in  due  fomi,  is 
not  admissible,  in  the  absence  of  any  such  allegation.  Banning 
V.  Banning,  S.  Ct.  Cal.,  Sept.  2,  1889. 

Contract  u:ith  oivner  atid  licensor  of  the  patent  under  which  a  tele- 
phone company  operates,  that  it  will  famish  telephonic  facilities  to 
a  certain  telegraph  company,  to  the  exclusion  of  a)l  other  telegraph 
companies,  is  void,  and  the  telephone  company  must  famish  equal 
facilities  to  all  persons  or  corporations  applying  to  it.  Onnmercial 
Union  TeL  Co,  v.  New  England  TOephone.and  Tel.  Co.,  S.  Ct.  Vt., 
June  27,  1889. 

Trade-marks. 

'*  Cough  cherries,^*  as  applied  to  a  confection,  are  not  descriptive 
of  the  qualities  of  the  article,  but  are  sufficiently  arbitrary  and 
fimciftil  to  be  appropriated  as  a  trade-mark.  Stoughton  v.  Wood- 
ward, U.  S.  C.  Ct.,  W.  D.  Wis..  Aug.  6,  1889. 

Usury. 

Mor^agee,  whose  mortgage  recites  that  it  is  subject  to  a  ground- 
rent  of  a  specified  amount  and  who  buys  in  the  mortgaged  prop- 
erty under  foreclosure  proceeding^,  cannot  subsequently  set  up  as 
a  defence  to  such  ground-rent  that  it  was  a  mere  device  to  conceal  a 
usurious  loan  to  the  original  owner  of  the  land.  Fulford  v. 
Keerl^  Ct.  App,  Md.,  Nov.  15,  1889. 

Verdict. 

In  action  on  contract  a  verdict  **  for  plaintiff, "  without  stating  for 
what  amount,  is  fatally  defective,  and,  after  it  has  been  receded 
and  the  jury  has  separated,  it  cannot  be  amended  by  the  court. 
Gaitkerv.  Wilmer,  Ct.  App.  Md.,  Nov.  15,  1889. 

Wills. 

Bequest  to  daughters  of  testator,  to  take  effect  '*  in  the  event  of 
any  of  my  said  daughters  becoming  a  widow,  or  otherwise  be- 
coming lawfully  separated  from  her  husband,* '  is  not  void  as  against 
public  policy,  upon  the  ground  that  it  encourages  the  legatees  to 
become  separated  from  their  husbands.  Borfi  v.  Horstmann,  S.  Ct. 
Cal.,  Sept.  20,  1889. 

Direction  by  testator  that  her  executor  shall  carry  on  a  mercantile 
business  for  the  benefit  of  her  son,  and  shall  have  power  *'  to  sell  or 
make  such  other  disposition  of  my  real  and  personal  estate  as  the 
safe  conduct  of  such  business  shall  seem  to  require,'*  subjects  the 
general  assets  of  the  estate  to  the  pa3rment  for  goods  purchased  on 
credit  by  the  executor,  in  the  course  of  carrying  on  such  business. 
WilUs  v.  Sharp,  Ct.  App.  N.  Y.,  June  4,  1889. 

Legatee,  who  has  killed  the  testator  for  the  purpose  of  preventing 
the  revocation  of  a  will  made  in  his  favor,  cannot  take  under  such 
will.    Riggs  V.  Palmer,  Ct.  App.  N.  Y.,  Ctet.  8,  1889. 

Unsoundness  of  testator's  mind  will  not  in  itself  prevent  a  will 
from  being  adjudged  valid,  when  it  appears  that  such  unsound- 
ness did  not  affect  the  character  of  the  will.  Durham  v.  Smith, 
S.  Ct  Ind.,Oct.  29,  1889. 

James  C.  Seli^brs. 
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ACCIDENT  INSURANCB. 

ACCIDBNTAI*. 

Is  properly  defined  at  "happening  by  clianoe;  unexpectedly  takinr 
place;  not  according  to  the  usual  conne  of  things,  or  not  as  expected.^ 

I>uith  caused  by  jumping  from  a  platform,  four  or  five  feet  from  the 
ground,  is  accidental.    665. 

Accident. 
It  is  not  essential  that  a  person  injurinjg^  another  should  not  mean  to 
do  so,  in  order  to  render  the  injury  accidental.    4a,  44. 
Injury  caused  by  violent  runnine  is  not  the  result  of  accident.    46. 
Death  caused  by  stroke  from  the  handle  of  a  pitchfork,  which  the 
insured  was  using,  is  accidental.    47. 

Death  caused  by  exercising  with  Indian  dubs  is  not  accidental,  when 
the  injury  is  received  in  the  usual  way  of  taking  such  exercise, 
and  is  not  occasioned  by  some  unforeseen  circumstance,  interrupting 
the  usual  course  of  exercise.    49. 

Hansing  one's  self,  while  insane,  is  death  by  external,  violent  and 
accicuental  means.    5 1 . 

Injury  internally  inflicted  bv  another  is  an  accident.    5a. 
Shooting  of  the  insured,  a  deserter  from  the  army,  by  an  o£Bcer  who 
sought  to  arrest  him,  does  not  avoid  an  accident  policy  which  is  res- 
tricted to  death  '  *  not  the  result  of  design. ' '    5a. 
Death  caused  by  the  exertion  of  controlling  a  runaway  horse  is  acci- 
dental.   56. 

Burden  op  Proof. 

Where  the  insured  is  killed  by  his  own  pistol,  the  beneficiary  must 
show  that  its  discharse  was  accidental.    51. 

When  the  insured  is  found  shot  through  the  heart,  the  burden  is  upon 
beneficiary  to  show  that  the  death  was  accidental.    55. 

Bpilbpsy. 

Death  in  a  bath,  as  the  result  of  an  epileptic  fit,  is  not  within  an  acci- 
dent policy.    56. 

But  drowning  in  a  stream,  into  which  the  insured  had  fiiUen,  while 
in  a  fit,  is  covered.    56. 
So  also  is  death  from  fidling,  while  in  a  fit,  befiare  a  moving  engine. 

56. 
BzposuRB  TO  Danger. 
Stepping  from  a  railroad  train  which  at  night  had  stopped  upon  a 
draw-bndge,  and  fidlin^^  through  a  concealed  hole  in  the  bridge,  does 
not  avoid  a  policy,  which  excepts  injury  resulting  from  **  voluntary 
exposure  to  unnecessary  danger,*'  or  "  walking  or  being  on  the  roaa- 
bed  or  bridge  of  any  railway.^'    49. 

Shoveling  snow  from  a  crossing  by  a  railroad  employe,  is  not  '*  un- 
necessary exposure  to  danger. '  *    sa. 

Crossing  a  railroad  trestle  at  night  is  ' '  voluntary  exposure  to  unneces- 
sary danger."    56. 

BZTBRNAt  AND  ViSIBUI  SiGNS. 

In  exception  to  an  accident  policy,  apply  only  to  bodily  injuries  not 
xcsnlting  in  death.    381. 
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Gas.    See  Poison. 

Bxception  of  death  bj  "  inhaling  gas  '*  does  not  cover  the  case  of  one 
'    who  accidentallv  inlialca  illnininating  gaa,  while  sleeping,  bnt  refeia 

to  the  medicinal  oae  of  gat  only.    55,  381. 
IimomoNAZ,  iNjumno. 

Bzoeption  of  intentioiial  injnrica,  hiflkted  by  insnred  or  any  other 

perwa,  inclndea  death  by  assaMinatinn  te  pnrpoaea  of  robbery.    42, 

45* 

Recovery  cannot  be  had  nndcr  policy  excepting  death  "by  inten- 

tkmal  injuries,'*  where  the  ioaoied  waa  shot  and  killed  by  a  third 
pemn,  withont  provoratiniii    I90» 

IlTfOZICATlNG  LiQUOm. 

Where  apolicy  ezcepta  death  or  Injury  vriiile  the  insored  is  "  under 
the  hufluence  of  intozkatiag  drink,"  and  the  inaured,  while  intoxi- 
cated, ia  shot  by  another  person,  although  no  connection  exists  be- 
tween the  intoxication  ana  the  injury,  recovery  cannot  be  had  on  the 
policy.     47. 

Mkdical  Trbatmbnt. 
Death  from  an  overdose  of  opium,  which  had  been  preacribed  by  a 
phyaidan  on  account  of  sickness,  is  not  covered  by  a  IK^icy  which 
cxceplB  deatii  cauaed  by  "medical  treatment  lor  diaeaae.^'    48. 

HiUTAay  Ssavics. 
One  employed  in  the  army  to  build  brid^|ca,  and,  while  thua  engaged^ 
killed  by  robbers,  is  not  in  miUtafy  aemoev  withia  the  meaning  of  a 
prohibition  in  a  policy  of  inanaaoe.    47. 

NoTics  ow  Dfjnmy. 
When  one  insured  by  an  accident  policy,  wUdb  lequhefl  ttwi^u^ 
written  BoHoe  of  any  injury  anatained  to  be  given  to  the  company, 
leceifed  an  accidental  injury  to  hia  eye,  which  he  did  not  at  tiie  time 
regard  aa  dangerous,  but  wmch  aubsioiii  ntly  lanaid  the  total  loss  of 
the  tfye,  notice  mailed  a  month  after  tae  acadeat  waa  in  time.    729. 

Poison. 
Death  fixnn  poison  taken  accidentally  ia  not  cofered  by  the  words» 


ie  by  his  own  hand,  voluntary  or  otherwiae.*'    49. 
Bnt  wnere  death  or  injury  cauaed  '*  by  the  taking  of  poison  **  is  ex- 
cepted, an  involuntary  taking  by  mistake  iawiSun  the  provision. 

49-  • 

Death  from  a  malignant  pustule,  caused  by  handling  the  aktns  of 

disrasfd  animals,  is  within  an  accident  policy,  which  excepts  death  fay 

tsking  poison.    55. 

80  also  is  death  caused  by  accidentally  inhaling  illuminating  gas. 

55- 

POUCY. 

General  terms  will  be  construed  to  cover  everything  within  their 
scope,  save  what  is  expressly  excepted.    43,  45. 
PaoxncATs  Caosb. 
Death  from  apoplexy,  cauaed  by  an  accidental  fidl,  is  within  an  acci- 
dent policy.    56. 

FOMiIC  COMYSVANai. 

Bngineer,  riding  on  his  own  engine,  is  traveling  by  "  public  convey- 
ance lor  die  txanspoftstion  of  passengers."    47. 

Raiuk>ad  RtnjBS. 
Where  a  passfngfr  ia  injured  b^  being  throwii  fixnn  a  car  platform, 
where  he  is  standing  in  violation  of  the  rules  of  the  railroad,  no  re- 
covery can  be  had  under  a  policy  covering  only  iniurica  received 
while  riding  "  in  compliance  with  all  rules  and  regulations  "  of  the 
carrier.     49. 

&AII.WAV  Empuoyss. 
Exemption  of,  fixmi  a  clause  in  a  policy,  excepting  fixmi  its  benefls 
injuries  which  result  fixmi  being  upon   the  plattorms  of  moving 
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can,  does  not  apply  to  a  ihop-hand  of  die  company,  who  la  killed 

while  on  his  way  nome  from  ¥rork.    7Q5. 
SuiciDB.    See  Vioijltion  op  Law. 

Death  by  poison  self-administered  avoids  a  policy,  which  provides 

that  it  shall  be  void  if  insured  **  shall  die  by  his  own  hand.*'    46. 

Death  from  whiskey  taken  without  the  intention  of  destroying  life,  is 

not  covered  bv  the  wofds,  *' die  by  his  own  hand.*'    51. 

Unintentional  and  accidental  selt-killing  is  not  suicide,  voluntary  or 

involuntary.    52. 

Suicide,  while  insane,  avoids  policy  providing  that  it  shall  become 

void,  if  the  assured  shall  commit  suicide,  '*  sane  or  insane.**    56. 

But  is  not  vrithin  an  exception  in  an  accident  policy  of  death  by  sui- 
cide, or  death  resulting  from  bodily  disease.    569. 
ViotATiON  OP  Law. 

No  recovery  can  be  had  upon  a  policy  which  excepts  death  while 

**  engaged  in  known  violation  of  the  law,"  where  the  insured  is  killed, 

while  committing  an  assault  and  batter>'.    50. 

Injury  must  be  the  natural  and  legitimate  consequence  of  the  violation 

of  law.    51. 

One  who  is  shot  in  an  attempt  to  escape,  after- committing  a  robbery, 

is  not  killed  while  violating  the  law.    52. 

Suicide  is  not  such  violation  of  the  law  as  will  avoid  a  policy,  even  if 

committed  to  escape  arrest  for  crime.    56. 
Voluntary  Exposure  to  Dangpr. 

Is  not  chargeable  to  a  passenger  on  a  railway  train,  who  goes  upon 

the  car  plktform,  when  overcome  by  heat  and  suffering  from  nausea. 

785. 

ADMIRALTY.    See  Shipping. 

Bridge. 
Damage  to  passing  vessels  by  a  draw  over  navigable  waters,  is  within 
admiralty  j  urisdiction .    500. 

Charter-party. 
Sti^pulation  in,  tluit  all  disputes  shall  be  setUed  at  the  port  of  discharge 
only,  IS  void.     785. 

Damages. 
For  death  caused  by  neglifl;ence  on  the  high  seas  cannot  be  recovered 
in  the  admiralty  courts  of  U.  S.,  even  though  the  vessel  proceeded 
against  is  a  foreign  one.    444. 

For  death  of  one  injured  while  engaged  in  loading  a  vessel,  cannot 
be  made  the  subject  of  a  libel,  in  the  absence  of  any  statute  giving  a 
maritime  lien  for  such  damages.    785. 
-     Lex  Loci. 

English  law  governs  a  proceeding  by  American  citizen  for  injuries  re- 
ceived on  an  English  vessel  in  English  waters.     120. 

Limitation. 
Laches  will,  by  analogy,  bar  a  claim,  which  would  be  barred  at  law 
under  the  statute.     120. 

Of  year  and  day,  fixed  by  Statute  of  Westminster,  begins  to  run  frt>m 
the  time  when  the  goods  are  actually  taken  by  the  finder.    569. 

Limited  Liability  Act. 
Recovery  for  personal  injuries  cannot  be  had  in  a  common  law  action 
against  a  ship-owner,  who  has  taken  appropriate  proceedings  to  obtain 
the  benefit  ot  the  Limited  Liability  Act  of  185 1.    665. 

Maritime  Contract. 
Contract  to  stow  is  not.    311. 

Stevedore's  claim  for  unloading  is,  but  no  lien  on  the  vessel  is  allowed 
for  such  services  rendered  in  the  home  port.    311. 

Scow  PtATPORM. 

Floating  structure,  moored  beside  a  wharf,  for  carts  to  pass  over  to  a 


SOO  INDEX. 

MrnnMsrY-^comiimmed.) 

bod  bejoody  Is  not  a  veMel  within  the  tnfning  of  tiie  mmMmm  law. 


8XB41ISHZP  AT  WKAEV. 

N^gMgenoe  in  pcnnitting  deck  to  be  in  an  nniip  condition,  mheuby 

one  bETing  the  rigfit  to  pMi  oivcr  it,  is  ii^nred,  is  a  marine  tort.    500W 
BawMMM  CAnco. 

Is  not  a  wreck  of  the  sea.    57a 
Tuo. 

Must  oonvcya  towto  its  destination  expeditlonsly,  bj  the  most  dtreet 
route  and  with  proper  care  and  skill.    500. 


Ci^eitaiaiv  totow  i.<^  te  bond  to  acooiM..^  h  to  the  i^ 


deinination,  and  to  see  that  it  is  made  fint  t&ere.    57a 

AGBNCY.    See  Baitxs,  CoiomciAL  Acmicins,  Fnut  IicsumAiicn. 
BnoKsn.    See  Comaasioirs. 
Cannot  recover  commissions  for  the  negotiation  of  a  gambling  oon- 
tinct.    311. 
ComaaaoMS.   See  Bnosn. 
_^When  earned  by  a  xcsl  eststn  faraker.    311. 
Hatemt  ov  Authuutv. 
Skip's  knsband  cannot  bind  Uw  owncis  for  money  bottowed  to  repair 
withoBt  expgMS  anttiority.    isa 


Of  the  kigheit  degree  is  required  of  an  agent  in  deaUQi^  witk  bis  prin- 
dpaL    451. 


Interest  as  not  conpled  wifli  anthority,  so  as  to  pra-vcnt  revocation, 
wiiere  aaency  is  to  loan  mcmey  and  collect  the  interest  thereon  npon 

'  57- 


Is  liabls  for  goods  sold  his  agent  on  credit.    3x1. 
ALIBNS. 

BXCXfUSIOlT. 

ICay  be  made  by  Congress,  eren  in  times  of  peace.    6^. 

I#AirD8. 

In  the  District  of  Columbia  cannot  be  inherited  by  an  alien.    444. 
Nativh  ov  Hawaiian  Islands.         • 
Cannot  be  natnnliaed.    785. 

ANIMALS.    See  CoMSTmmoNAZ,  Law. 


Owner  of  Ticions  animal,  running  at  large,  is  liable  for  damage  done 
to  other  stock,  even  thon^  the  letter  sre  also  trespassing.    63. 

ARBITRATION. 

Fbaud. 
May  be  set  np  in  avoidance  of  the  deciaion  of  an  arbiter,  wlicre  there 
is  no  collusion.    lai. 

Imoqkfuts  Awamd. 
Not  covering  all  matten  submitted,  is  void.  '444. 

PmrALTv. 
Action  for,  csnnot  be  tfnstsined  under  an  ecmemcnt  "to  abide  by  and 
peifoim  the  award"  fixing  a  boundarj  uii^  vriiere  a  party  subse- 
quently erects  a  fence  beyond  the  line  nxed.    xsa 


DAHAOWb 

For  assault  and  battery  may  be  recoveied  from  an  officer  of  the  law 
for  the  use  of  unnecessary  violence  in  making  an  arrest    500. 

ASSI6NMBNT  FOR  THB  BBNBPIT  OP  CRBDITOR&    See  Dnvrat 
AND  Cui>ixon,  Mabbihd  Woiimr. 
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ATTORNBY-AT-LAW.    See  Bius  and  Notbs,  Chamfbrtv  and  Madt- 
TBNANCB,  Contracts,  Bvidbncb. 

Admission  to  Practicb. 
Is  a  jadicial,  not  ministerial,  act,  and  cannot  be  controlled  by  the 
Legiuature.    121. 

Authority. 
To  collect  a  distributiTe  share  in  an  estate,  does  not  extend  to  bind- 
ing the  distributee  by  an  agreement  to  relund  to  other  distributees 
any  amount  overpaid  upon  a  partial  distribution.     729. 

CONFIDBNTIAI.  COMMUNICATIONS. 

Between  attorney  and  client,  cannot  be  given  in  evidence  to  establish 
the  fraudulency  of  the  latter  *s  deed.    38 1 . 

But  communications  of  client  are  admissible  in  evidence  in  a  contest 
over  the  client's  will,  for  the  purpose  of  laying  a  foundation  for  the 
admission  of  the  attorney's  opinion  as  to  the  testator's  sanity.    57a 
Disability. 
An  attorney,  who  has  formerly  acted  for  a  plaintiff,  will  not  be  allowed, 
upon  a  subsequent  trial  of  the  same  case,  to  appear  for  the  defendant 

244. 

Attorney  is  not  permitted  to  serve  professionally  both  parties  to  a  suit 
246. 

Nor  to  use  information  gained  in  the  courM  of  his  professional  em- 
ployment, for  the  benefit  of  the  opposite  party.     246. 
But  where  the  information  has  been  acquired  in  Uie  conxse  of  other 
business,  there  is  no  disability.    246. 
And  an  attorney  may  draw  a  contract  while  representing  both  parties. 

247- 

Attorney  is  not  permitted,  as  a  rule,  to  act  in  diverse  capacities.     247. 

When  he  may  and  may  not  thus  act.  247-8. 
Illegal  Contract. 

Agreement  by  attorneys,  for  a  stated  monthly  compensation,  to  defend 

cases  brought  against  liquor  sellers  for  the  violation  of  prohibitory 

laws,  is  against  public  policy  and  void.  500. 
Inconsistent  Employment. 

Effects  of  an  attorney's  appearing  on  both  sides  of  a  case,  or  in  diverse 

capacities,  are  threefold : 

(i)  It  is  error  for  which  reversal  may  be  had  on  appeal.     248. 

(2)  It  will  prevent  the  attorney  from  recovering  his  fees  and  charges 
in  the  case.    248-9. 

(3)  It  may  be  good  ground  for  disbarment.    249-50. 
Liability  to  Client. 

In  the  absence  of  a  special  contract,  an  attorney  is  not  an  insurer  of 
tlic  result  of  litigation  which  he  undertakes,  but  is  bound  only  to  or- 
dinary skill,  care,  intelligence  and  diligence,  and  good  faith.    529. 
But  the  question  as  to  wnether  an  attorney  has  been  ^ilty  of  negli- 
gence, under  the  circumstances  of  a  particular  case,  is  a  question  of 
fact,  and  must  be  submitted  to  the  jury.    529,  542. 
An  attorney,  who  has  procured  a  settlement  of  a  case,  cannot  be 
cliarged  wiUi  the  damages  sustained  by  his  client  by  reason  of  the 
bringing  of  a  second  suit  against  him  for  the  same  cause  of  action,  but 
through  no  fault  on  the  part  of  the  attorney.    529. 
An  attorney  is  liable  to  his  client  for  gross  n^li^ence,  or  gross  igno- 
rance, in  the  performance  of  his  professional  duties.    536. 
What  is  gross  negligence.    536. 

Distinction  in  England  between  liability  of  counsel  and  attorneys, 
but  not  in  U.  S.    537. 
An  attorney  is  not  liable  for  a  mistake  in  a  doubtful  point  of  law. 

loT  for  the  wrong  cansU  uction  of  a  doubtful  statute.    537. 
Nor  for  accepting  a  decision  of  the  Supreme  Court  as  a  correct  ex- 
position of  the  law.    537. 
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Bat  be  b  lialile  Ibr  erron  in  oonvcjaiicing.    m* 
'  '  r  the  frilim  to  record  a  moftgvige,  left  wi 

A  uottwyaiioer  is  not  Ikhle  te  erron  ofindgiiient.    558. 

An  attorney  ia  liable  for  miitakes  of  ivefl  known  prindpka  and  raleo 


Bat  he  ia  liaUe  for  erron  in  catn^, ^,    _, . 

And  for  the  foilnre  to  record  a  mofftgvige,  left  with  him  for  that  pn^ 

IM.    S37-& 

uottwyanoer  ia  not  UaMe  for  erron  of 

B  attomey  ia 
oflaw.    538-9. 

Thoqgh  he  may  be  relieved  by  the  anent  of  hia  client.    559. 
Ftor  wialakra  negligently  made  in  dmwing  papen  and  pleadings 

539- 

For  nrriigence  in  bringing,  proeecnting  or  diamiming  a  ndt.    S¥>-^* 
For  giving  plainly  erroneoua  advice.    541 . 
mix 


For  nulare  to  follow  hia  client's  inftmctiona.    542. 
For  the  ncfl^igence  or  fraud  of  another  attorney,  whom  he  employe  aa 
Ida  agent.    542-3. 
Or  ofhia  partner.    542. 

For  mmm^nring,  or  defending,  a  ndt  vrithont  avthority.    543. 
For  acting  in  ezceia  of  hia  authority.    544. 

Bat  he  ia  not  liable  for  not  acting  aa  to  matten  outalde  the  toope  of 
hiapfofemon.    544. 

Remedy  of  the  cBcnt  it  against  the  attorney  atone.    544. 
Whatiathemeaanreofdaniagea.    545. 

An  attorney  may,  by  special  contract,  limit  Ida  liability  for  the  ncg|i» 
or  ftaiid  ofhia  agenti.    546. 


Upim  Awda,  docnmenta  and  secnritiea  of  client,  cannot  be  enforced  by^ 

yvdidal  proceeding.    121. 

Solicitor  who,  in  order  to  protect  hia  client,  rrdfrme  wifli  hia  own 

limda  a  mortgue  pledged  at  qoUateril,  and  takes  an  assimimc&t  to 

himsrlf  hia  a  uen  aaperior  to  tfaa(  of  a  third  party,  holding  a  prior 

amhmmft.    121.  ^ 

On  Judgment  obtained  for  client,  doea  not  ejitend  to  property  par* 

dhaeed  witti  proceeda  of  snch  jndgment    311. 

Cooacnt  to  the  payment  of  a  jndgment  to  the  client  directly,  ia  a 

waiver  eftiie  attorney's  lien.    311. 

LoixTATicm. 
rroftmionil  misoondnct  is  not  sabjeet  to  liwiitstion  tfarongfa  lapse  of 
time,  so  for  aa  the  power  of  the  Court  to  panish  is  concerned.    500. 
Ststate  b^ins  to  run  against  a  claim  for  money  collected  by  an  attor> 
ney»  from  the  time  the  collection  is  made.    57a 

SaIiA&y. 
Bmployment  of  an  attorney  by  a  corporstion  at  a  fined  salary,  iHddi 
may  be  changed  at  the  option  of  tiie  latter,  doea  not  prevent  hia  con* 
tranng  with  the  corpontion  for  a  apedal  fee  in  a  ^wdal  osae.    66$^ 

BAfLMSNT.    See  B1L13  AHD  Notss. 
iMAmajn  to  Bailvb. 
81i|^  care  only  ia  required,  where  the  bailment  is  for  the  benefit  of 
the  haitor,  and  the  bmlee  can  be  held  liable  only  for  Innd  or  grom 
n^igsnoe.    381. 

BANKS.    See  Boas  ahd  Notgs. 
Accommodation  Nots. 
Given  to  a  firm,  ooeof  whosememben  is  president  of  a  bank,  for  the 
porpose  of  sabstitnting,  the  same,  during  tiie  inapectioB  of  the  bank 
examiner,  for  the  firm's  paper,  discoanted  by  tiie  bank  in  exoem  of 
the  liiAit  allowed  by  Uw,  remaana  valid  in  the  handa  of  the  bank. 

Acmrcv. 
Depoait  by  one  bank  with  another,  for  the  porpose  of  paying  e  cred- 
itor of  the  former,  cstsblishca  the  relation  of  principal  and  agent  be> 
the  banka,  nntil  the  creditor  smmts  to  or  acts  opon  the 
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action ;  and  where  the  creditor  has  no  notice  nor  knowledge  of  the 
deposit,  his  aaaent  will  not  be  presumed.    251. 
Cafitai.  Stock. 
Can  be  increased  by  a  national  bank  only  in  the  manner  prescribed 
by  U.  S.  Statutes,  and  subscriptions  made  to  an  increase  of  stock,  not 
made  in  compliance  with  the  statutory  provsions,  cannot  be  enforced. 

3"-  

CRRTmCATB  OP  DBPOSIT. 

Under  what  circumstances  a  bank  becomes  liable  to  a  d«>ositor  for 
the  amount  of  a  certificate  of  deposit  in  another  bank,  left  with  the 
former  for  collection.    665. 
Check. 
When  check  is  deposited  for  collection,  bank  must  return  either  the 
check  or  the  money.    57. 

Proceeds  of,  collected  b^  one  bank  for  another,  which  held  the  check 
merely  as  ai^nt  for  a  third  bank,  belong  to  the  latter.    312. 
Payment  of^  is  conclnsive  upon  bank,  although  made  out  of  the  wrong 
fund.    501. 

When  certified,  renders  bank  liable  for  its  amount,  although  certified 
in  violation  of  law.    570. 

Promise  to  honor  a  depositor's  checks,  when  presented,  is  not  a  cer- 
tification within  the  Act  of  Congress.    57a 
What  constitutes  acceptance  of.    785. 

Cannot  be  cashed  by  a  national  bank,  through  the  agency  of  another 
bank,  at  a  different  place  from  the  location  specified  in  its  organiza- 
tion certificate.    7S5. 

Refusal  to  honor,  without  legal  cause,  entitles  the  depositor  to  sub- 
stantial damages.    786. 

Collections. 
Made  by  one  bank  for  another  and  mingled  with  the  funds  of  the 
former,  which  becomes  insolvent  before  remitting,  do  not  entitle  the 
latter  bank  to  a  preference  for  the  amount  of  such  collections  over  the 
claims  of  otlier  creditors.    50 1 . 

But  otherwise,  when  the  collections  are  made  by  the  surviving  part- 
ner of  a  banking  firm  upon  checks  drawn  by  depositors  with  the  firm. 

501. 

Proceeds  of,  made  by  one  bank  for  another,  but  not  remitted  before 
the  insolvency  of  the  former,  can  be  recovered  from  its  receiver,  if  it 
can  be  proved  that  such  proceeds  have  passed  into  the  receiver's 
hands.    785. 

Deposit. 
Paper  of  depositor,  held  by  bank  for  collection,  may  be  paid  out  of 
his  deposit,  even  after  an  assignment  for  the  benefit  of  cx^editors  by 
the  depositor.    57. 

Directors. 
Are  not  liable  for  illegal  acts  of  officers.     121. 

Exchange  Purchases. 
What  is  included  in  the  term  "  exchange  purchases,*'  when  used  in  a 
contract  between  two  banks.    444. 

Extension  op  Charter. 
Of  nation^  banking  association,  does  not  create  a  new  corporation, 
but  simply  extends  the  life  of  one  already  existing,  whicn  conse- 
quently remains  liable  upon  prior  contracts.    729. 

FoRGKD  Indorsement. 

Bank  is  responsible  for  the  payment  of  a  check  with  a  fbfged  indone- 

ment,  even  thon^  a  subsequent  indorsement  is  genuine,    lai. 
Insolvency. 

Ftandulent  receipt  of  deposits  gi^es  the  depositor  no  preference  over 

other  creditofB.    57a 
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LiQUiDATDfO  National  Bahk. 
May,  after  the  czpindoii  of  its  chttter,  oontiBiie  to  doct  offioeiB  and 
directon  fcr  pnrpcMa  of  liquidation',  Imt  its  stock  cannot  be  tnn»> 
fared,  so  ss  to  give  a  tianslieme  the  right  to  vote  or  serve  ss  diiector. 
188. 

NoTS  OP  DsFOsnom. 
Cannot  be  paid  by  bank,  in  the  absence  of  a  nssge  or 
from  the  maker  to  that  eflect    31s. 


Pledgee  of  stock  is  not  an  owner,  and,  noon  insolvency  of  bank,  is  not 

liable  for  unpaid  instdments  on  the  itoaL  pledged.    121. 

Nor  is  pnrcnaecr  of  stock  st  a  slieriff^s  Mle,  whidi  pasMS  no 

iss. 


Who  has  madeaAMMi>fdksaleofhia  flock,  and  hia  taken '  all 
sary  steps  to  lecnre  iti  tiansfer,  is  not  Itable  for  a  anbseqnent 
ment,  tnon^  the  csihier  foiled  to  actnally  make  the  tianafer  cm  the 


Usury. 

National  bank,  dednctinff  illml  interest,  can  lutom  only  the  fooe  of 
note,  lew  the  interest  dednctfd.    57. 


BANKRUPTCY.     See  Insolvsncy. 


Sale  by  aiaignee,  without  an  order  of  conit,  does  not  dischaige  incom- 
bcancea.    57. 

BICYCLBS* 
HxcawAY. 

Rider  of  a  bicvde  hea  eqoal  rigliti  upon  tiie  hli^way  widi  a  person 

in  a  osrriage  osawn  by  horses.    786. 
RmmG  AcAiMST  PminstniAw. 

Is  an  aisanlt  and  battery.    31s. 

BILLS  AND  NOTBa    See  Banks. 

ACCEPTAMCB. 

Of  dnft,  not  ytt  signed  bv  the  drawer,  renderi  the  acceptor  liaUe  to 

an  indonee  fiar  value.    180.  *  . 

Of  draft  to  be  drawn  for  |aooo,  does  not  cover  a  draft  for  |aooo,  *'  with 

exchange."    251. 

Of  draft,  drawn  on  executor  in  his  official  capacity,  made  by  him  ss 

executor,  does  not  bind  him  individually.    57a 
Accommodation  Indorsbr. 

Who  meets  the  debt  when  legally  chaiged  vrith  its  payment,  is  a 

holder  for  value.    786. 
Accommodation  Papsr. 

Agreement  by  Pi^yoe  that  an  accommodation  note  diaU  be  discounted 

in  bank,  is  no  oennce  to  a  suit  sgainst  the  maker  by  a  private  person 

who  diaoounted  it  vrith  express  notice  of  such  agreement.    501. 

Kay  be  rescinded  at  any  tmie  before  paasing  into  the  hands  of  a  third 

party  for  value.    571. 
Acrbbmamt  10  Rbnbw. 

Written  acrom  the  fooe  ofa  note,  destroys  its  negotiability.    739. 

AlfTSRATlON. 

By  laisiag  the  amount  of  a  note,  does  not  render  the  maker  liable  to  a 

holder  for  value,  althoD|^  blank  spaces  vrere  left  in  the  original  note, 

snfficienUy  Isxge  to  insert  the  fofged  words  and  fignrea.    501. 

By  maker,  in  amount,  date  and  interest  of  a  note,  releases  an 

fiom  all  liability.    501. 

When  immaterial,  doea  not  affect  the  validity  of  a  |;aoniiwni| 
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COIAATBRAL  PLBOCB. 

Of  negotiable  paper,  imposes  upon  the  pledgee  the  obligation  to  me 

rcaaooable  and  ordinary  care  and  diligence  in  its  collection.    581. 
Commissions. 

Stipulation  in  note  to  pay  "costs  o^  collecting  the  same*  including 

attorney's  commissions,"  is  valid.     189. 
Condition. 

Note  given  subject  to  approval  of  an  attorney,  becomes  void  when  that 

approval  is  refused.     122. 

CONSIOBRATION. 

Burden  of  proof  is  on  party  alleging  want  of.    57. 

Failure  of,  occurs  where  a  note  is  given  as  a  retainer  to  attorneys  by  one 

accused  of  crime,  and,  before  tritu,  the  maker  is  killed  by  a  mol>.    57. 

Want  is  shown,  where  the  payee  agrees  not  to  hxAd  the  indorser,  but 

to  look  to  the  maker  alone.    58. 

But  an  oral  agreement  that,  if  the  maker  assign  for  the  benefit  of 

creditors,  the  payee  will  accept  the  amount  paid  under  the  assignment 

in  full,  will  not  be  enforced.    58. 

Corporation  Notb. 
Executed  by  the  president  in  his  own  favor,  is  in  itself  sufficient  to 
charge  an  indorsee  with  notice  of  any  ¥rant  of  authority  to  execute  it. 

445- 
Credit  trb  Drawer. 

Written  on  the  lace  of  a  note  by  an  indorsee,  implies  no  promise  nor 

undertaking  on  his  part.    502. 

Deuverv. 

Wliat  evidence  is  insufficient  to  establish  the  delivery  of  a  promissory 

note  by  lather  to  son.     251. 

Demand  Note. 
Delay  of  ten  months  in  presenting  and  giving  notice  of  non-payment, 
will  discharge  the  indurscr.     786. 

*    Draft  on  Bank. 

Payable  on  a  day  subsequent  to  its  date,  is  a  bill  of  exchange  and 
entitled  to  days  of  grace.     786. 

Holder  for  Value. 
Is  constitutc<l,  where  one  takes  a  note  in  part  satisfaction  of  an  exist- 
ing debt,  also  releasing  valuable  liens.     122. 

Indorsee  FOR  Collection. 
May  nuiintain  an  action  in  his  own  name  upon  a  promissory  note. 
786.  , 

Indorsement. 
Of  promissory  note  by  trustees  in  their  own  names,  adding  "  Trusteesa 

Estate  of ,'*  renders  them  personally  liable.    444. 

Before  maturity,  is  necessarv  to  clotlie  the  transferree  with  the  rights 
of  an  innocent  holder  for  value.    502. 

In  blank,  and  delivery  for  a  special  purpose,  precludes  any  other  use  of 
the  note,  and  it  cannot  be  applied  by  the  holder  to  the  payment  of  an 
admitted  debt  of  the  maker  to  him.    502. 

**  For  collection  on  account,*'  does  not  render  the  indorsee  a  bona 
fide  holder  for  value.    729. 

Indorser. 
Cannot  be  sued  by  a  holder  who  has  assigned  a  judgment  obtained 
against  the  -maker  upon  the  same  note.    ^12. 

In  blank,  under  the  name  of  the  ipayt^^  prima  facie  assumes  the  obliga- 
tion of  a  maker.    3 1 2. 

Who  repossesses  himself  of  the  note  which  he  has  indorsed,  is  rele- 
sated  to  his  original  position,  and  neither  he,  nor  a  purchaser  from 
him,  can  hold  intermediate  indoisers.    502.  J 

Not  named  as  payee,  but  who  puts  his  name  on  the  back  of  a 
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note  before  delivery  to  the  payee,  on  the  fmith  of  which  moaer  la 
loaned  or  credit  siven  b^  the  payee  to  the  m^cer,  ia  liable  on  the 
■  note  aa  an  originu  promiaaor.    729. 

IMTBRBST. 

When  stipulated  rate  of  interest  upon  a  promisaory  note  cannot  be 
collected.    786. 

iRftaODLAm  INDOBSBMSNT. 

Second  indoner,  who  writes  his  name  befixe  that  of  prior  indoner» 

cannot  recover  nooi  the  latter*    5^ 
Joint  BCakbbs. 

It  may  be  shown  by  parol  that  one  joint  maker  is  the  principal  debtor. 

and  that  the  othen  ate  hia  snretica.    58. 

One  joint  maker  is  not  released  by  the  other  making  a  payment  on 

aoooont  and  giving  a  new  note  for  the  balance.    251. 

It  nury  be  shown  by  parol  that  oneof  two  joint  makers  of  a  note  drawn 

"to  the  cfder  of  myself,"  was  intended  aa  sole  payee.    503. 
hBX  Loci. 

Determines  the  validity  of  a  note  given  in  pnrraanoe  of  a  wagering 

tiansactian.  .188. 

NBGOTIABIUTy. 

Is  taken  away  fiom  a  pomiasory  note  by  a  stipnlation  to  pay  princi- 
pal and  interest,  "  wim  exchange  on  New  York."    571. 

Nonoi  ov  P&omr. 

Is  insoffident,  where  the  notary  aaks  the  tdlcr  of  the  bank,  where  the 

indocaer  resides,  and,  not  receiving  the  desired  information,  maila  his 

notice,  withoot  fhrther  inquiry,  to  the  place  where  the  note  ia  dated. 

58. 

What  ia  sufficient    188,  251. 

When  sufficient  under  the  Mssspfhnntti  statute.    571. 

PAROt  HvmBNCB. 
Is  not  admissible  to  show  ptamises  to  secure  aaotiier  aignatnre  and 
collect  subacriptiana,  made  by  the  pavee,  when  the  note,  which 
for  moneys  advanced  to  pay  a  churdi  debt,  waa  given,  which 
were  not  falfiUed.    571. 

Patbnt-richt. 
Note  given  for,  in  violation  of  a  statute  making  the  giving  of  such 
note  a  misdemeanor,  is  good  in  the  hands  of  a  bona  JidknsAAia  for 
value.    571. 

PRBS8NTM8NT. 

Will  be  excused,  where  the  maker  removea  after  giving  the  note, 
and  his  new  residence  is  unknown  to  the  holder.    58. 
Rbzvkwaz,  Nots. 
Is  not  a  satisfoction  of  the  original  note,  unless  there  is  an  ezpreas  or 
implied  agreement  to  that  effect.    571. 

BILLS  OP  LADING. 

C0NSI6N8S. 
Must  watch  for  the  ship's  arrival  and  be  ready  to  receive  the  jpooda  at 
the  time  and  place  of  delivery,  when  the  bill  of  lading  ao  stipulatea. 
786. 

BXBMPnON  OV  CAmRIHR. 

From  liability  for  loss  caused  by  the  ncgligenqe  of  its  servants,  will  be 
held  invdid  m  the  Federal  courts.    444. 

Prom  loss  by  perils  of  the  sea,  does  not  cover  a  los3  caused  by  one  of 
such  perils,  to  which  the  negligence  of  the  carrier's  servants  oontribu- 
ted.  444. 
Insurance. 
Stipulation  that,  in  case  of  loss,  the  carrier  shall  have  the  benefit  of 
insurance  on  goods,  does  not  entitle  the  latter  to  receive  such  ben«^t, 
before  suit  brought  for  a  loss,  nor  can  the  fiulure  to  aUow  sudi  benefit 
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be  Mt  up  as  a  coanter-daim,  unless  the  shipper  has  actnaUj  received 
the  insniBnoe  money  and  refbaed  to  credit  it  on  his  daini.    25i> 

InTBRMSDIATB  CAmRIBR. 

Does  not  receive  the  benefit  of  a  stipulation  in  a  bill  of  lading,  the 
terms  of  which  do  not  extend  it  beyora  the  carrier  receiving  the  goods 
shipped.    572. 

Limitation  of  Liability. 
Will  not  oontn^,  where  there  haa  been  negligence  on  the  part  of  the 
carrier,  and  no  lower  rate  of  freight  has  been  chaiged.    571. 

Station  Agbnt. 
Has  no  authority  to  issue  bills  for  property  not  delivered  to  him,  and 
the  railroad  compcmy  is  not  liable  upon  a  bill  so  issued,  though  in  the 
hands  of  an  innocent  holder  for  value.    502. 

Through  Bill. 

Containing  two  sets  of  conditions,  the  first  relating  to  land  carriage 
by  Fsilroad  and  the  second  to  ocean  transportation  by  steamer,  does 
not  emjpower  the  owner  of  the  steamer  to  avail  itself  of  the  provisions 
of  the  nrst  set.    444. 

Vkrmin. 
Exemption  of  damage  b^,  does  not  extend  to  damage  done  by  rats, 
resulting  from  the  negligence  of  the  vessel-owners  in  omittug  to 
fumigate  the  ship.    787. 

CANALS. 

ICSCAPING  WaTKR. 

What  is  sufficient  evidence  of  injury  by.    502. 

CHAMPERTY  AND  MAINTENANCE. 
Contingent  Fke. 
For  prosecution  of  an  Alabama  Claim,  is  not  illegal.     189. 

CHARITIES. 

Charitable  Gift. 
Definitions  of.     185. 

Cy  pres. 
When  the  doctrine  oicy^es  will  not  be  applied.    787. 

Dissolution. 
On  the  dissolution  of  an  eleemosynary  corporation,  having  neither 
debts  nor  stockholders,  tlie  title  to  its  land  reverts  to  the  original 
owner.    787. 

General  Rule. 
Where  bequests  are  contrary  to  public  policy,  or  where  they  tend  to 
break  down  or  change  existing  laws  in  the  particular  community, 
they  are  void.     187. 

Public  Charity. 

A  corporation,  without  capital  stock,  declaring  no  dividends  and 
making  no  profits,  which  is  maintained  by  the  voluntary  contribu- 
tions of  fire  insurance  companies  and  agents,  and  the  object  of  which 
is  to  protect  and  save  life  and  property  in  or  contiguous  to  burning 
buildings  in  a  municipality,  and  to  remove  and  take  charge  of  such 
property,  is  held  in  Pennsylvania  to  be  both  an  auxiliary  to  the  mu- 
nicipal government  and  a  public  charity.  672. 
And  therefore  it  is  not  liable  for  the  negligent  acta  of  its  employes. 
672. 

Authorities  in  support  of  this  doctrine  reviewed.    673-80. 
Authorities  contra,    683-5. 

How  far  the  doctrine  of  Respondeat  superior  is  applicable  to  a  public 
charity.    680-3. 

Sentiment  op  Community. 

Is  an  important  factor  in  determining  what  ia,  or  is  not,  a  charity. 
185. 
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Frior  to  the  abolttiQa  of  slaTOT,  beqnctte  fa  the  pnrpoie  of  rmatidpjg*. 

lag  slaves,  weie  not  snatained  in  t&e  slaire  States.    i95,  187. 

But  oUnerwise  in  the  ttat  of  the  coontry .    185. 
What  u  a  CBAmirv. 

Bequest  of  a  fiiad  to  perpetaate  a  naefiil  libnry,  even  if  composed  of  • 

certain  dass  of  books,  pnmded  they  will  enlighten  and  improre  maa- 

kind.    17a 
What  is  not  a  Chakitv. 

Beonest  fa  distribntion  of  books,  in  which  the  anthor  describes  aa 

robbery,  the  system  by  which  landowners  hold  title  to  thdr  lands. 

170. 

Bieqnestof  fhnd  to  aSnnday  School,  the  income  to  be  applied  to  makiqg. 

Chriatmss  presents  to  ite  scholars.    185. 

In  Bnglana,  a  gilt  to  maintein  a  minister  is  not  good.    186. 

Nor  fa  catechising.    186. 

Nor  to  teach  dancug  or  fencing.    186. 

Nor  fa  masses     i86w 

Otherwise  in  Ireland.    186. 

Nor  fa  bringing  np  diildren  in  the  Roman  Catholic  frith.    186. 

Nor  to  teach  natural  tiieolo|^.    186. 

Nor  to  teach  the  Jewish  religion.    186. 

Nor  to  re-establidi  the  snpremacy  of  the  Fope.    186. 

Nor  fa  the  political  restoration  oif  the  Jews  to  Jeniaalem.    186. 

Nor  to  bujT  and  distribute  such  books  as  might  haire  a  tendency  to 

nramote  virtue,  religion  and  the  happiness  of  mankind.     186. 

Nor  to  repair  tombs.    186. 

Nor  to  nndertskings  of  general  utility.    186. 

Nor  to  ten  poor  deigymen,  to  be  selected  bv  the  trustee.    186. 

Nor  for  the  discharge  of  poachen^  oommittoa  to  prison  fa  the  non-pay* 

ment  of  fines.     187. 

Bequest  to  diffuse  more  generally  the  blessings  of  education,  civiliza- 
tion and  Christianity  throughout  the  U.  S.  and  elsewhere,  is  void* 

187. 

CHATTBL  MORTGAGES. 

CONSTRUCnVB  NOTICB. 

Of  mortgage  on  grain  in  bin  or  crib,  is  not  given  by  a  recorded  uiort- 

gage  upon  the  same  grain,  while  growihg.    579. 
Crop. 

May  be  mortgaged  before  planted.    189. 
Dhscription. 

When  defective,  does  not  prevent  the  mortgage  bemg  binding  npoD 

one  who  has  actual  notice  of  its  existence.    572. 

What  is  sufficiently  definite  and  certain.    573. 

GOOD-WIIA. 

Of  newspaper  cannot  be  sold  under  foreclosure  proceedings,  after  all 
ite  tangible  property  is  gone.    122. 

INSTAUCBNT  LRASB. 

Is  a  conditional  sale,  not  a  chattel  mortgage,    isa. 

LlBN  OP  LiVBRV  Stablb  Kbepbr. 
Upon  horse,  is  snbject  to  a  recorded  chattel  mortgage.    503. 

Machinbry. 
In  frctory,  when  mortgaged  fa  the  purchase  price,  will  be  considered 
as  personal  property,  as  between  the  chattel  mortgagee  and  a  prior 
mortgagee  or  the  realty.    312. 

Priority. 
Chattel  mortsage,  properly  executed  to  secure  a  bona  fide  debt,  takea 
precedence  of  a  previous  real  estete  mortgage,  in  which  personalty  is 
also  mentioned  and  attempted  to  be  mortgaged,  without  complying 
with  the  stetutory  requisites.    291. 
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CHBCKS.    See  Banks. 

PaYM  BUT  OF  DBBT. 

By  check,  when  not  oonsdtiited.    787. 
Rkvocatiom. 
May  be  made  at  any  time  befixe  preaeBtation,  vnleM  aeoepted  or  oer-^ 
tified.    31a. 

CmZBNS. 

Birth. 
Child  bom  of  Chinese  parenti  in  U.  S.  ia  a  dtiien,  and  his  fiither  can- 
not alter  his  stains.    58. 
Nor  is  he  subject  to  the  Chinese  restriction  and  exdosion  Acts.     laa. 

Copyright  Law. 
State  ia  not  a  citizen  within  meaning  of.     123. 

COMMERCIAL  AGBNCIBS. 
Communications. 
Poblications  as  to  the  standing  of  merchants,  communicated  to  snb- 
scribera  generally,  ate  not  privileged.     125. 

But  such  communications  are  priyileged,  when  made  in  good  faith 
to  one  having  an  interest  in  the  information  sought,  or  when  volun- 
teered to  one  having  an  interest,  if  he  stands  in  such  relation  to  the 
person  by  whom  the  communication  is  made,  as  to  render  it  proper 
that  the  mfonnation  should  be  given.    258. 

Are  not  entitled  to  any  greater  privilege  than  communications  by 
other  persons.    258. 

BMPtOYBS. 

Statements  made  by  emplqvea  of  a  commercial  agency  in  the  course 
of  its  business,  are  entitled  to  the  same  privilege  as  If  made  by  the 
proprietor.    260-1. 

Falsb  Rbprbsbntations. 
When  made  to  a  commercial  agency  with  fraudulent  intent,  and  com- 
municated to  a  subscriber,  who  is  induced  thereby  to  extend  credit* 
are  a  fraud  upon  the  latter.    263. 

I4ABIUTY  to  Subscribbrs. 
Commercial  agencies  are  bound  to  use  ordinary  care  and  diligence  in 
collecting  information  which  they  furnish  to  subscribers,  and,  if  they 
fail  to  do  this,  are  liable  for  the  damages  occasioned.    262. 
But  they  are  not  liable  in  Canada  for  giving  false  information  verbally. 
262. 

Elsewhere  it  has  been  held  otherwise.    263. 
Liability  may  be  limited  by  a  clause  in  the  contract.     263. 

MAtlCIOUS  Rbports. 
Comumnications.  otherwise  privileged,  are  not  so,  if  made  with  malice 
in  (act.    261-2. 

Notification  Shbbts.    See  Communications. 
Sent  to  all  subscribers,  are  not  privileged.    257,  a6a 

Servicb  of  Procbss. 
On  correspondent  of  a  commercial  agency,  who  furnishes  it  with  infor- 
mation from  a  State  where  it  has  no  office,  is  sufficient.    263. 

COMMON  CARRIERS.    See  Bii^LS  OF   Lading,  Railroads,  Tbxa- 
graphs,  Tblbphones. 
Frbight. 
Contract  to  carry,  at  less  than  the  published  schedule,  is  not  an 
**  undue  or  unreasonable  discrimination,"  unless  the  privilege  is  ex- 
clusive.    788. 

CONSTITUTIONAL  LAW.    See  Tbz.bgrapks. 
Cabinet  Officers. 
Are.  with  their  subordinates,  subject  to  the  jurisdiction  of  the  courts, 
to  compel  the  performance  of  ministerial  duties.    353. 
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CHnnos  BzcLuaioN  Act. 
Is  not  tmconstitiitioiial.    xm. 

CXTXZBNSHIF. 

Distinction  bctwccu  citisenship  of  the  Stste  snd  the  United  Ststes. 

CoMMncs  Clause. 

In  Constitution  of  the  United  States,  hss,  more  then  any  other  one 
pmnt  of  power,  helped  to  estsMish  the  Nation.    715. 
Sndi  was  the  intention  of  the  finamers  of  the  Constitution.    755. 
The  oonstittttiooal  law  of  the  commefoe  dense  to^y  is  practically 
the  law  of  the  fixst  Qoaunerce  case  decided  by  the  Sapreme  Court. 

bedaions  of  the  Supreme  Court  of  the  United  States  in  cases  arising 

under  the  commerce  dense,  discussed.    735-47. 

-Three  different  views  have  been  promulgated  in  the  Supreme  Court 

«s  to  the  extent  of  the  commerce  power.    737. 

The  earlier  view.    7^7. 

The  non-exduaive  view.    739. 

The  modem  view.    740. 

The  Wheeling  Bridge  case.    743. 

Modifications  of  the  doctrine  of  the  Wheding  Bridge  case.    744-5. 

While  giving  due  force  to  the  commerce  power  of  Congress,  the 

Supreme  Court  has  maintained  the  abaolute  supremacy  of  the  States 

over  their  purely  internal  affiuxs,  free  from  Federal  interfaenoe.  745. 

C0NGR8SS. 

Hss  no  power  to  change  the  o£Bce  of  an  army  officer,  although  it  may 
alter  his  rank.    704. 

BsiiSGATxeir  OF  Power. 

Railroad  commission,  authorised  to  regulate  charges  for  the  transpor- 
tation of  pmengeni  and  freight,  mar  be  toiistitntftd  by  statute,  not- 
withstsflding  a  oonstittttioflial  provision  forbidding  the  ddq^adonof 
legislative  power.    353. 

TmonaAh  Courts. 

May  mandamus  the  Bzecutive  of  a  State.    354. 
But  not  to  enforce  duties  imposed  by  Congress.    355. 

TovRTEMtrra  Aicbndmbnt. 

.  Prohibits  munidpalit}^  from  appropriating  land  for  a  public  street  and 
esse  Being  the  remaining  land  of  the  owneni  for  au  costs  and  ex- 
penses, without  first  nuuung  compensation  for  the  land  taken.  123. 
Does  not  prohibit  the  imposition  of  punitive  damages  upon  a  railroad 
for  stock  killed,  by  reason  of  the  foilure  to  fonce  its  trsdc.  123. 
Prohibition  by  Stste  of  mannfacture  and  sale  of  intoxicating  drinks 
does  not  contravene.    lao. 

Nor  prohibition  of  manumcture  and  sale  of  oleomar^mne.    1 29. 
Marks  the  culmination  of  the  strug|^  for  supremacy  of  Nation  over 
State.    133. 

<k>vsRiioR  OF  Stats. 

la  notsnbject  to  the  jurisdiction  of  the  Stste  courts  to  oompd  or  re»> 
train  the  performance  of  any  official  duty,  whether  executive  or  min- 
isterial.   341,  3^ 

Cannot  be  enjomed  from  issuing  a  certificate  of  election  to  member- 
ship in  Congress.    341. 

Nor  mandamuscd  to  imue  a  commission  to  one  daiming  to  be  duly 
elected  to  an  office.    350. 

But  there  is  a  conflict  of  authority  as  to  the  power  of  the  courts  to 
control  the  Executive  in  the  exercise  of  purely  ministerial  duties. 

.350-1- 
.  Decisions  affirming  such  power.    351-2,  358. 

Decisions  denying  such  power.    352-3-4. 

Summary  of  the  decisions.    354. 
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Decisions  diicnitd.    2S6--7-8. 

Of  Indiatia,  twmncMCf  the  sole  right  to  fill  vacmncics  by  appointment 
in  all  State  offices  of  a  gencnl  chancier.    687. 

INTBRSTATS  COMMXRCB. 

Damages  may  be  allowed  by  a  State  statute  for  the  loss  of  cattle  by 
reason  of  Texas  fever,  contracted  firom  other  cattle,  which  have  not 
wintefed  north  of  the  southern  boundary  of  Missoori  or  Kansas;  such 
status  is  not  a  restrictive  on  interstate  commerce.  95a. 
State  statute,  prohibiting  the  taking  within  the  State  of  orders  for 
spirituous  liquors,  to  be  delivered  at  a  place  without  the  State,  know- 
ing or  having  ressonabte  cause  to  believe  that  Uie  same  will  be  trsns- 
pcSted  into  the  State,  is  not  unconstitutional,  as  a  restriction  on  inter- 
state commerce.    572. 

JUDiciAi«  Opinion. 

Of  Supreme  Judicial  Court  of  Massachusetts  cannot  be  required  by 
the  Legislature  as  to  the  construction  of  a  statute,  which  the  L^;isla- 
ture  has  the  power  to  alter  or  amend.    579.     . 
Lbgislaturb. 
Possesses  only  such  power  ss  the  people  have  delegated  to  it  by  the 
Constitution.    687. 

Has  no  power  to  create  a  general  State  office  and  fill  it  by  election, 
unless  specially  empowered  to  do  so  by  the  Constitution.  687. 
A  power  to  prescribe  by  law  the  manner  in  which  State  officers  shall 
be  chosen,  conferred  by  the  Constitution,  does  not  authorize  the  Leg- 
islature to  elect  or  appoint  such  officers  directly.  687. 
Cannot  be  given  by  statute,  under  the  Constitution  of  Indiana,  the 
power  to  elect  members  of  boards  of  control  for  cities  of  a  specified 
class.     701. 

In  California,  statutes  authorizing  the  filling  of  State  offices  by  the 
Legislature,  have  been  held  valid.    705. 
So  also  in  Maryland.    705. 

In  Missouri.     706. 

In  Nevada.    706. 

In  New  York.    706. 

And  in  Oregon.    708. 
But  in  North  Carolina  and  Ohio,  similsr  statutes  have  been  pro* 
nounced  unconstitutional.    707. 
LiCRNSB  Tax. 

Imposed  by  State  on  express  companies  engaged  in  interstate  trans- 
portation, IS  unconstitutional.    788. 

Limitation  on  States. 
Tendency  of  Supreme  Court  of  U.  S.  considered.    131. 
In  the  formative  period  of  the  Nation's  development,  this  tendency 
was  centripetal .     131. 

And,  since  the  war  and  the  adoption  of  the  amendments,  the  National 
principal  has  been  maintained  and  extended.    133. 
But  the  tendency  is  now  centrifugal.     134. 

Prbsidbnt  of  the  United  States. 
It  has  never  been  decided  whether  the  President  is  subject  to  manda- 
mus to  compel  the  performance  of  a  ministerial  duty.    355. 
But  he  cannot  be  enjoined  fix>m  carrying  into  effect  an  Act  of  Congress 
alleged  to  be  unconstitutional.    355. 

Registration  Law. 
Discriminating  between  persons  practising  dentistry,  is  unconstitu- 
tional.    788. 

State  Sovereignty. 
To  what  extent  States  may  legislate*  as  governments,  oonoaming 
their  own  internal  affairs.     110. 
Where  private  property'  is  devoted  to  a  public  use,  it  is  subject  to 
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State  residation  in  respect  to  the  chaiges  te  each  ue,  impoeed  on 

the  pnblk.    131* 

Sovereignty  of  State  within  Nation,  as  recognited  by  the  Sapteme 

Cooxt  of  the  U.  S.,  is  the  troe  State  Sovefeignty  of  tlie  Constitution. 

140. 

Stats  Statuts. 
Prohibiting  the  sale  of  dressed  meat,  unless  the  animal  within  twenty- 
four  horns  before  slaughter  was  inspected  by  State  officers,  is  nncon- 
stitntional.    788. 

Statute. 
Imposing  collateral  inheritance  tax,  doea  not  conflict  with  the  Four- 
teenth Amendment.    503. 
Rendering  corfxnmtion  absolutely  liable  for  injuries  done  to  property 


in  the  prosecution  of  its  lawful  business,  does  not  provide  '*  due  pfo> 
oHaw.** 


503. 

Forbidding  "  any  agent  traveling  with  one  or  more  hofses  "  to  "  sell 
any  lisditning  rod,  sewin|^  machine,  or  organ,  or  other  musical  instru- 
ment,^ without  a  State  license,  is  not  unconstittttiooal.  503. 
"  Fisdng  the  time  for  the  opening  and  closing  of  saloons  and  gaming 
houses "  does  not  embrace  more  than  "one  subject  and  matter  prop- 
erty connected  therewith."    503. 

Statutory  Damagss. 
Statute  imposing  liability  upon  every  railroad  corporation  which  shall 
damafpe  or  lull  any  hone  by  running  against  it  with  an  engine,  is  un- 
constitutional.   313. 

Statutory  limitation  of  liability  of  railroads  for  personal  injnriea 
or  death  sustained  through  their  negligence,  doea  not  constitute  a 
contract  between  the  State  and  an  accepting  railroad  company,  and 
may  be  repealed.    319. 

SupRBMS  Court  of  thb  Uititbd  States. 
General  view  of  the  development  of  the  Constitution  under  the  in- 
terpretation of  the  Sppreme  Court.    733-4. 

Taxation. 
Exemption  from, of  township  poor-form  maybe  made  by  I^egialature, 
althoi^h  expressly  authorized  by  an  existing  statute,  subsequent  to 
which  the  poor-form  was  conveyed  by  the  township  to  a  municipal 
corporation.    445.  • 

Trial  by  Jury. 
Misdemeanors,  whose  punishment  involves  deprivation  of  liberty,  aa 
well  as  felonies,  are  within  Art.  III.  Const.  U.  s.    58. 
Sixth  Amendment  does  not  supplant  Art  III.  Const.  U.  S.    59. 

CONTEMPT  OF  COURT. 

ATTBMPT  TO  Bribe  Juror. 
Is  a  contempt  of  court.    788. 

PUNISHICBNT. 

When  committed  in  presence  of  Court,  a  contempt  may  be  punished 
without  notice  to  the  oflRender  and  without  a  hearing.     123. 

CONTRACTS.    See  Husbahd  and  Wm. 

Accord  and  Satisfaction. 
Settlement  between  attorneys,  who  have  joii^tly  conducted  a  case,  is 
conclusive,  though  one  is  subsequently  paid  an  additional  fee  by  the 
client.    188. 

Lbx  Loci. 
Where  goods  sre  ordered  by  letter  horn  a  dealer  in  another  State,  and 
shipped  from  there  according  to  order,  the  contract  ia  not  subject  to 
the  law  of  the  State  where  the  purchaser  resides.    503. 

Machinsrv. 
Of  mill,  if  not  put  in  according  to  contract,  need  not  be  tsken  out  t» 
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avoid  payment  of  the  entire  contract  price,  bnt  the  measure  of  damages 
will  be  the  cost  of  making  it  conform  to  the  contract.    504. 
Recovery. 

May  be  had  for  part  performance,  where  contract  is  not  entire.     193. 
Restraint  of  Trade. 
Agreement  by  a  barber  not  to  work  for  an  v  <me  beside  the  other  party 
to  such  agreement,  nor  to  open  shop  for  himself,  in  a  specified  town 
at  any  time,  is  unreasonable  and  will  not  be  enforced.    50^. 
Competing  firms  may  agree  not  to  handle  certain  goods  in  competi- 
tion in  a  specified  district,  but  such  agreement  will  not  bind  a  corpo- 
ration formed  by  members  of  one  of  such  firms  and  others.    503. 
Covenant  not  to  manufacture  or  sell  a  secn:t  medicinal  compound  in 
certain  specified  territory,  is  not  contrary  to  public  policy.    666. 

COPYRIGHT.    See  Citizens. 

Application  for  Liquor  License. 
Is  a  subject  of  valid  copyright.    313. 

Photograph. 
Designed  to  illustrate  a  musical  composition,  is  infringed  by  stamp- 
ing an  imitation  on  leather  chair  bottoms  and  backs.    313. 

State  Reporter. 
Opinions  and  other  work  of  judges  published  in  official  reports,  issued 
under  authority  of  a  State,  are  not  protected  by  a  copyright  taken 
by  the  official  reporter  for  the  State.     123. 

Statutory  Notice. 
Omission  of  year  and  name,  or  of  either,  in  the  statutory  notice  of  a 
copyright,  bars  an  action  for  infringement,  even  by  one  who  other- 
wise had  express  notice.    666. 

CORPORATIONS.    See  Banks,  Bills  and  Notes,  Fire  Insurance, 
Liquor  Laws,  Slander,  Water  Rights. 

Bondholders. 
Mort|2[age  bondholders,  who  subscribe  to  debenture  bonds,  the  sub- 
scriptions to  be  paid  as  called  for,  are  not  liable  as  subscribers  to  capi- 
tal stock.     189. 

Bonds. 
Payment  of  interest  cannot  be  refused  on  the  ground  that  forged  bonds 
are  in  circulation  and  Uiat  the  bondholder  declines  to  accept  new 
bonds,  issued  to  defeat  the  forgeries,  in  exchange  for  those  already 
held  by  him.     123. 

Deko. 
To  corporation,  signed  and  acknowledged  by  the  grantor  before  the 
charter  is  granted,  and  placed  in  escrow  to  be  delivered  upon  the  grant 
of  the  charter,  takes  effect  as.  a  conveyance  from  the  date  of  such 
delivery.    504. 

De  Facto  Corporation. 
Contract  with,  cannot  be  repudiated  on  the  ground  that  the  corpora- 
tion is  not  legally  organizea,  or  that  the  law  under  which  it  was  or- 
ganized is  unconstitutional.    573. 

Directors. 
Of  an  insolvent  corporation,  are  trustees  for  its  creditors,  and  cannot 
secure  their  own  claims  against  the  corporation,  so  as  to  gain  priority 
over  the  other  creditora.    788. 

Judgment. 

Against  corporation,  is  conclusive  upon  a  stockholder.    504. 

Officers  and  Directors. 
May  purchase  debts  owing  to  corporation,  after  an  assignment  for  the 
benent  of  creditora  and  a  sale  of  its  assets.    259. 

President. 
Authority  of,  to  execute  note,  discounted  for  a  corporation's  benefit, 
cannot  be  diluted.    59. 

Vol.  XXXVIL^sa 
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Statutbs. 

Words,  *'penoii"  or  ''penons,"  when  used  in  statntes,  indnde 

ponitions,  both  private  and  public    a86. 
8kx:khou>br. 

Cannot  be  enjoined  from  voting  that  the  cofpofation  cngiige  in  a. 
'   certainbnsineaa,  atthesuitofainbacribertotheatock»  whohaabeen 

induced  to  subscribe  by  the  aasnxance  of  the  stockholder  that  the  oor- 

poration  would  not  cany  on  such  business.    788. 

GfOCK  SUBSCRIPTIOMS. 

Constitute  (i)  a  contract  between  the  subscribefs  to  become  stock- 
holdeis  when  the  corporation  is  formed,  and  (3)  a  continuing  ofo  to- 
the  proposed  corporation,  which,  upon  acceptance,  beoomea  a  con- 
tract as  to  each  subscriber.    30a 

Deliyery  of  a  subscription  paper  to  the  prtnnoier  of  a  proposed  oofpo- 
ratkm  by  a  subscriber  renders  it  a  bindins  contract.    30a 
An  oral  condition,  accompanying  such  cfelivery,  is  not  binding  upon 
the  other  subscribers,  nor  upon  the  corporation,  when  formed.    500, 

2J3- 

The  general  rule  of  evidence  that  a  written  contract  ia  not  to  be  con- 
tradicted or  varied  by  evidence  of  a  parol  agreement,  ia  applied  to- 
cases  of  subscri^on  to  the  stock  of  corporations.   ^06. 
There  is  no  diatmction  in  the  rule  between  cases  of  proposed  and  ex- 
isting corporations.    306-7. 
Authorities  examined.    307-8-9. 

The  subscri^on  inures  to  the  benefit  both  of  the  subscribers  and  oT 
the  corporation,  when  formed.    310,  313. 
But  the  corporation  is  the  proper  party  to  bring  suit.    310. 
Subscriber  cannot  set  up  fraua  of  the  directora,  in  order  to  defeat  his 
contract.    311. 

Upon  an  assignment  by  a  subscriber  for  the  benefit  of  crediton,  hia 
aasigned  estate  is  liable  upon  the  whole  amount  of  the  subscription, 
although  no  calls  have  been  made.    313. 

Agreement  among  stockholdcn,  whose  subscriptions  have  not  been 
made  public,  made  in  good  fidth  and  before  debte  have  been  incurred, 
to  take  full-paid  stock  to  the  amount  actually  paid  on  their  subscrip- 
tions, instesd  of  the  actual  amount  of  stock  subscribed  for,  is  valid  as 
against  crediton.    381.  * 

Agreement  by  incorporators  to  take  the  shares  of  one  of  the  subscribef» 
within  a  fixed  time,  if  he  should  so  desire,  and  refund  his  money, 
made  vrithout  fiuudulent  intent,  is  valid.    666. 

Ultra  Virbs. 
Unauthorized  subscription  to  stock  of  one  corporation  by  another  is 
void.    59. 

CRIMINAL  JURISDICTION. 


Accessory  before  the  fiu:t  can  be  tried  only  where  the  act  of  accessoty- 
ship  tooK  place.    31. 

County  Courts. 
Ofiences  must  be  tried  in  the  county  where  the  criminal  act  took 
place.    39. 

Pbdbral  Courts. 
Federal  Courts  have  no  commcm  law  criminal  jurisdiction,    as. 
By  statute  their  jurisdiction  extends  to  crimes  committed : 
On  Higfa*Seas.    23. 

*'    Great  Lakes.    23. 
In  Territories.    24. 

"  Seat  of  Government,  forts,  m^;azines,  arsenals,  dock-yards  and 
other  U.  S.  buildings,  within  the  limits  of  States.    25. 
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CRIMINAL  JURISDICTION— (^VM/fVuMtf.) 

I4OCAUTY  AS  AFFBCTING  JURISDICnOM. 

In  abortion.    41. 

••  bigamy.    33. 

**  burglary.    38. 

*'  false  pretences.    39. 

"  forgery.    40. 

"  homicide.    33. 

••  larceny.    35. 

••libel.    39. 
pRBSKNCB  OF  Criminal. 
Personal  presence  of  offender  where  the  crime  is  perpetrated,  is  not 
always  necessary  to  confer  jurisdiction.    30. 
Statb  Courts. 
States  possess  exclusive  power  to  punish  crimes  committed  within 
their  own  limits,  except  so  far  as  this  power  has  been  surrendered  to 
U.  S.    29. 

CRIMINAL  LAW.    See  Jurisdiction,  Liquor  Laws,  Sunday  Laws. 

Burglary. 
Is  constituted  by  breaking  into  a  cellar,  having  no  internal  connection 
with  the  houae.    504. 

Citizens  op  U.  S. 

Resident  in  a  foreign  country,  under  treaty  protection  and  surren- 
dered by  the  foreign  government,  because  charged  with  crime,  upon 
the  demand  of  a  State  governor,  after  the  U.  S.  Government  had  re- 
fused to  ask  his  extradition,  may  be  tried  by  the  State  courts.    445. 

Conspiracy. 
Is  triable  by  a  jury  at  common  law  and  cannot  1)e  tried  in  a  police 
court,  even  where  the  right  of  appeal  is  given.     124. 

Embezzlement  op  Letter. 
By  post-office  employe,  is  constituted,  although  the  letter  was  a  decoy. 

504. 
Co-Depbndant. 
Absence  of,  cannot  be  tised  to  establish  the  guilt  of  the  accused.    709. 

E\''IDENCE. 

Narration  of  transaction,  given  by  injured  man  a  few  minutes  after 
its  occurrence  and  after  the  accused  had  left,  is  not  admissible  in  a 
homicide  case  as  part  of  the  res  gesta.    445. 

Former  Jeopardy. 
Reversal  and  new  trial,  granted  on  appeal  of  defendant,  who  asked 
for  reversal  only,  does  not  bar  further  prosecution.    59. 
Discharge  by  court,  after  com:neiicetnent  of  trial,  for  the  purpose  of 
trying  the  prisoner  upon  another  complaint,  operates  as  a  bar  to  an- 
other trial  for  the  first  offence  charged.     3S2. 
Under  what  circumstances  former  jeopardy  may  be  pleaded.    504. 
When  former  acquittal  is  a  defence  to  a  prosecution  for  perjury.  57a. 

Insane  Delusion. 
Definition  of.    789. 

Will  not  excuse  crime,  unless  the  imaginary  &cts  would,  if  true, 
render  the  crime  excusable.     789. 

Insanity. 
Must,  to  constitute  a  defence  to  crime,  be  established  by  preponder- 
ating evidence.    7S9. 

Does  not  excuse  one  who  has  sufficient  reason  to  know  that  his  act  is 
wrong  and  deserves  punishment.    789. 

Juror. 

Is  competent  to  serve  in  a  capital  case,  notwithstanding  an  opinion 
formed  from  reading  newspapers,  if  he  says  that  he  can  render  a  ver- 
dict acoofding  to  the  evidence,  nninflnmcrd  by  such  opinion.    505. 
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CRIMINAL  hKW^comiinmed.) 
Jury. 

Drinkinsr  of  intozicatiiig  lianor  hjr,  while  deliberating  on  their  TCfdict, 
is  canie  for  setting  the  veraict  aside.    445 . 

HlSCOHDXTCT  OF  JURY. 

The  indnlf^ence  by  the  jury,  after  being  chaned  and  letirinp^,  and  be- 
fore ameing  apon  their  ireidict,  in  wine  andcognac,  even  in  a  mod- 
erate degree,  is  sufficient  ground  in  California  for  setting  aside  the 
Yerdict    709,  735. 

But  then  is  a  oonfllet  of  anthoritj  as  to  the  eoCTBCt  role  to  be  observed 
UDflcr  SQcn  circnsiBtan(ces»    734« 

In  Iowa,  it  has  been  held  that  the  drinking  of  intoadcating  Uqoor  by 
a  jnrjr,  after  haYinff  retired  to  conaiiler  thor  Yefdict»  Yitiatca  ttie  ver- 
dict* irrespective  of  the  qucsticm  of  their  intoxication.    725. 
So  iJso  in  Indiana.    796. 

In  T/Hiisiana,  the  Court  will  conskler  the  question  as  to  whether  the 
amount  of  liquor  drank  was  sufficient  to  aAct  the  judgment  of  the 
jnrofB.    7^* 

In  New  Yoik,  the  authorities  do  not  agree.    796. 
In  Texas,  the  stringent  rule  of  the  Califbciua  courts  was  orlginaUy 
adopted,  but  this  hM  been  modified  by  statute,  and  the  veidict  cannot 
now  be  set  sside  on  this  ground,  unless  it  is  shown  that  a  juror  haa 
actually  become  intoxicated.    726. 

In  Missouri,  the  vcidict  will  be  allowed  to  stsnd,  unless  it  be  shown 
that  the  drinking  of  liquor  afiected  it,  or  that  the  drink  was  furnished 
by  an  interested  par^.    7^* 

Ue  ssme  rule  has  been  adopted  in  Mississippi,  Montana  and  Vir- 
ginia.   727. 

And  apparently  in  Ohio.    727-d. 
General  mica.    728. 

Trosbcutuig  AnOKHgV. 

Has  no  right  to  aigue  at  the  ssme  time  for  the  admission  of  evidence, 
and  as  to  the  effect  of  such  evidence,  if  admitted,  and,  if  permitted 
by  the  court  to  do  so,  it  is  error,  for  which  a  reverml  will  be  grsnted. 
709. 

Postal  I<aws. 

Whether  a  particular  publication  is  in  fioUition  of  the  postal  laws, 

must  be  determined  by  the  jury,  under  instructions  from  the  court  as 

to  Uie  meaning  of  the  statutory  words.    573. 
Raps. 

Uncfaastity  of  prosecutrix  may  be  shown,  when  the  defence  is  omsent 

573- 


Statements  made  by  one  fotslly  wounded,  immediatdy  after  he 
received  his  injuries  to  a  perKm  whom  he  called  to  his  asnintmioe, 
and  ten  minutes  later  to  a  perKxnal  friend,  are  admissible  in  evidence 
on  the  trial  of  perM>ns  chaiged  with  his  murder,  as  part  of  the  rcf 
gestae.    73a 

DAMAGBS.    See  Admiralty,  Comstxtutional  Law,  Liabixjty  vor 
Causing  Dsath,  Piaadxng,  Railroads,  Sunday  Laws,  Tblb- 


BZCHSSIYS  Damagks. 
A  vodict  for  I7000,  as  damages  for  a  rupture  sustsined  by  a  nan 
fifty-eight  jrears  of  age,  and  eimged  in  the  piano  tnde,  earning  I300 
per  month,  "is  not  excessive.    666* 

PRCSFBCnVB  DaMAGKS. 

May  be  recovered  in  action  against  a  municipal  corporation  for  in- 
jnrieB  sustained  by  ftJiing  into  an  excavation  dug  under  municipal 
authority.    666. 
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Land. 
Flooding  land  by  catting  ditch  embankments  is  not  an  additional 
element  of  damage  by  a  railroad,  which  has  paid  for  taldns  the  adjoin- 
ing land,  and  the  "  incidental  damage  to  land  not  taken.  59. 
Spreading  of  a  railroad  embankment  U  not  contemplated  in  an  ori^- 
nal  grant  of  the  right  of  way,  and  the  land  owner  may  recover  lor  in- 
juries sustained  thereby.     124. 

Rbuusb. 
False  and  (raudnlent  representations  by  an  agent  of  a  railroad  company 
vitiates  a  release  of  damages  to  which  they  were  the  inducement.    59. 

What  are  Bxcbssivb. 
For  the  loss  of  both  legs  by  a  young  boy,  |jo,ooo  is  an  excessive  ver- 
dict   573. 

DEBTOR  AND  CREDITOR. 
Faiung  Dbbtor. 
Ia  not  permitted  to  convey,  mortgafj^e,  nor  confess  judgment.    }7i. 
But  if  he  contemplate  continuance  in  business,  he  may  do  any  of  these 
tilings,  so  long  as  he  does  not  thereby  prevent  himself  from  actnally 
going  on  with  his  business.    371. 
All  preference  among  creditots  is  forbidden  in — 
Alabama.    373. 
Arizona.    373. 
Illinois.    373. 
Iowa.    374. 
Kentucky.    375. 
Louisiana.    376. 
Maine.    375. 
Maryland.    375. 
Massachusetts.    376. 

New  York,  to  corporations  and  limited  partnershipa.    376. 
Ohio,  to  corporations  and  limited  partnerships.    378. 
Texas.    379. 
Washington.    380. 

But  in  Iowa  a  partial  assignment  may  be  made,  nnless  the  intention 
to  make  a  general  assignment  exists.    374. 

In  New  York  a  preference  not  exceeding  one-third  of  the  estate,  after 
deducting  wages,  salaries,  costs  and  expenses,  is  allowed  to  be  made 
by  debtors,  except  corporations  and  limited  partnerships.    377. 
In  Ohio  it  is  undecided  whether  an  indiviaual  debtor,  or  a  partner- 
ship, may  give  preferences.    379. 

In  Texas  a  mortgage  may  be  given  and  payment  in  property  may  be 
made,  when  the  mortgagee  and  purchaser  act  in  good  &ith.    380. 
In  otiier  States  preferences  in  the  assignment  for  the  benefit  of  cred- 
tora  are  forbidden,  but  the  debtor  may  prefer  in  other  ways.    372. 
And  in  still  other  States  preferences,  either  by  the  assignment  or 
otherwise,  are  allowed.    373. 
Frauddlbnt  Prbferbncs. 
When  an  insolvent  debtor  transfers  substantially  all  his  property  to  a 
part  of  his  creditors,  the  form  of  the  transfer  or  transfers  will  be  disre- 
garded, and  a  statute  forbidding  preferences  in  assignments  for  the 
benefit  of  creditors  will  be  held  applicable  in  equity  to  authorize  pro- 
ceedings for  an  equal  distribution  of  the  assets  among  all  the  creditors. 

359- 

Namea  of  the  particular  instruments  used  for  such  transfers  will  be 

disregarded  in  equity,  and  the  only  question  considered  will  be, 
whether  the  debtor  has,  in  good  feith  and  without  a  purpose  of  dis- 
continuing business,  compromised  his  liabilities  by  sale  or  transfer  of 
his  property.    359. 

But  an  attempt  to  obtain  an  illegal  preference  will  not  deprive  a  credi- 
tor of  his  proportionate  share  in  the  estate  of  the  insolvent.    359. 
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DEBTOR  AND  CREDITOR— (^Wi#fi»MA) 

MORIOAGB. 

By  iaiolvent  on  his  entire  Stock  of  goods  to  oertaia  qwcified  cnditioi% 
is  eqnivalcnt  to  a  genend  assignment.    789. 
Paat  Paymknt. 
Is  not  a  sufficient  ooosidention  for  the  rdesse  of  a  joint  maker  of  a 
ptomissnry  note  from  all  liaMlitj  thereon.    789. 

DESCENT. 

lUJBGmifATH  CRIU>. 

Bom  in  Pennsylvania  and  rendered  legitimate  by  the 
mamage  and  cohabitation  of  its  parents  in  that  State,  wiU 
lands  from  its  fiither  in  New  Jeney.    73a 

DEED.    See  CoRPoaATiONS»  Escrow,  MAaargD  Womsn . 
Altkeation. 
By  grsntee,  befofe  registration,  by  sobstitnting  his  wife's  name  §at 
his  own,  renden  a  deed  inoperative.    382. 
Ahcxbnt  Dsbd. 
May  be  challenged  on  the  gnmnd  of  forgery.    3S2. 


Indndes  an  irrigating  ditch  and  water-right  necessary  to  ttie  nae  and 

enjoyment  of  the  premises  conveyed.    i34« 

Wlwfi  Qsed  in  deed,  term  '*  appurtenances  "  does  not  create  an  eaae- 

ment,  where  none  existed  before.    153. 
CoimtACT  09  Saim. 

Conditioaa  in,  do  not  restrict  the  effect  of  a  aabacqncnt  abaolntedead 

for  ttie  same  land.    313. 
Dsuvgav. 

Necessary  to  oonstitnte  an  executed  conveyance.    99* 

But  may  De  inferred  from  circumstances.    loo. 

BSTATS  nf  ElVTIRBTV. 

Is  given  by  a  deed  conveying  Isnd  to  husband  and  wife.    959. 
Fraud. 
In  an  action  to  cancel  a  deed  on  the  ground  of  fraud,  "  satisfactory 
proof**  only  of  such  fraud  is  requisite.    505. 


May  be  compelled,  when  an  unregistered  deed  has  been  wroogfhllj 

destroyed  bv  the  grantor  after  d^very^  and  the  grantee  cannot  waive 

the  tort  ana  recover  back  the  considcntion.    505. 
BsvonifATioir. 

Win  be  decreed  only  when  the  evidence  shows  beyond  contioveriy 

that  tiie  mistake  was  mutual.  445. 
Right  of. Way. 

Cannot  be  granted  by  parol,  and,  when  not  of  necessity,  does  not 

by  a  conveyance  of  me  common  owner.    253. 

DIVORCE.    See  Marriage. 
DOMICILE. 

LUMATIC. 

Alleged  lunatic,  pending  proceeding  for  the  apfMintment  of  a 
dian,  can,  if  mentally  capable,  change  his  domicile  to  another ' 
382. 
DONATIO  CAUSA  MORTIS. 


itial  to  validity  of,  even  though  the  property  is  already  in  the 
of  the  donee.    314,  382. 

DOWER.     - 
Statuts  of  Wbstminstbr  9. 
To  sustain  a  plea  in  bar  of  dower  under  the  Statute,  it  is  necessary  U> 
prove  both  that  the  wife  deserted  her  husband  willingly  and  that  she 
guilty  of  adultery  during  the  desertion .    730. 
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DOWEK—icotUinm^,) 
Valuation. 
Of  lands  aliened  by  hnsband,  it  to  be  determined  as  of  the  time  of 
valnation,  deducting  whatever  increase  may  have  arisen  from  the 
labor  and  money  of  the  purchaser.    667. 

BASEMENT.    See  Dbbd. 
Ditch. 
Must  be  kept  in  repair  by  the  owner  of  the  easement,  not  by  the  owner 
of  the  fee.    505. 

BLECTIONS.    See  Bvidbncb. 

Ballots. 
Erasure  of  printed  name  on  a  ballot  and  writing  opposite  another  name, 
requires  the  vote  to  be  counted  for  the  candidate  whose  name  is  writ- 
ten.   352. 

Returning  Board. 
Rejection  of  returns  by  canvassers,  whose  action  binds  no  one,  is 
immaterial  in  a  subsequent  contest.    60. 

EMINENT  DOMAIN. 
Mortgagee. 
Is  bound  by  the  consent  of  a  mortgagor  in  possession  to  a  railroad's 
entering  upon  and  constructing  its  line  across  the  mortgi^ged  premi- 
ses.   314. 
Non-resident. 
Is  bound  by  published  notice  of  proceedings  to  take  his  lands  for  rail- 
road purposes.    505. 

EQUITY.    See  Deed. 
Injunction. 

To  restrain  erection  of  a  fence,  when  granted.    506. 
Reconveyance. 

Of  property  transferred  to  an  agent  for  the  purpose  of  defrauding 

creaitors,  will  not  be  decreed.    789. 
Specific  Performance. 

Will  not  be  decreed  of  an  af;;reement  to  take  care  and  provide  for 

one  in  case  of  "general  debility  or  sickness.*'    446. 

ERROR. 

Injunction. 
Perpetually  forbidding  the  removal  of  minerals  from  certain  land  and 
ordering  an  account  of  those  already  taken,  is  not  a  final  decree  and 
cannot  be  appealed  from.     789. 

Right  to  Appeal. 
Under  a  statute  limiting  such  richt  to  cases  where  the  matter  in  dis« 
putc,  exclusive  of  costs,  exceeds  f  5 ,000,  is  not  given,  where  the  judg- 
ment is  for  I5.000  and  costs,  but  not  with  interest.    446. 

Triai«  by  Consent. 

Before  a  judge  of  U.  S.  Circuit  Court  at  chambers,  under  an  agree- 
ment authorizing  the  judge  to  either  decide  the  case  or  submit  it  to  a 
jury,  cannot  l)e  reviewed  by  the  Supreme  Court*    506. 

United  States. 
May  appeal  from  a  judgment  entered  against  the  Government  under 
the  Act  of  March  3,  1887,  irrespective  of  the  amount  of  such  judg* 
ment.    667. 

ESCROW. 
Agent. 

Delivery  to,  is  delivery  to  the  party.    los* 

So  also,  to  an  officer  of  a  corporation.    105. 
Condition. 

Must  be  performed  b}r  the  gruitor,  not  the  grantee.    1 10. 

May  be  either  in  writing  or  by  parol.     112. 
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ESCROW--(^mi/mi«a/.) 
DxPXNinoN. 

Kktow  defined*    103* 
Dstnrsav. 

Will  bcenfotced  in  equity,  when  the  condition  »  pci&MUiwL    loS. 

InaooeineluiceereUiteitMicktothefiiBtdidivcfy.    109. 

An  where  the  gnmtordiee  before  the  peHonnnnoeof  the 

ixa 


May  act  as  agent  ofthe  grantor  to  trenamit  to  the  holder.    99,  xo6. 
HoLon  IN  Escrow. 

Cannot  be  a  party  to  the  inatnunent    w^ 

Conditional  oeliyery  to  party  cannot  be  made.    104. 

Modification  of  thia  mle.    104. 
PuncHAsns. 

Rnle  aa  to  bamafide  pnrrhemii.    xxx. 
Statots  of  PmAUos. 

AncacrowtanotanfficienttotalDeadeedontofthealatnte.    xis. 

SUBjaCT  OF. 

Any  inatnunent,  haTing  the  emmtiale  of  a  contract,  may  be  deUTered 

inererow.    los. 

Bnt  it  mnat  be  a  completed  inatnunent.    103* 


Bamalne  in  the  grantor  nntil  performance  of  the  condition.    xo8. 
BflecC  of  a  judgment  pending  final  ddiyery.    xo8. 
Time  of  pnming  ia  a  qneation  of  intention,    iia 
poea  not  pam  to  a  grantee  wnmgfhlly  obtaining  poeacMion  of  the 
inatnunent  before  penotmance.    ixo. 

Whenndeed  phioed  in  eicnnr,  to  await  the  performance  of  a  condi- 
tion, ia  delivered  to  the  grantee  before  foil  compliance  with  andi  con- 
ditfon,  ndudi  ia  anbaeqnently  completed,  the  aeed  takea  efficct  fimn 
tfantimcofanchliillcompleaon.    505. 

Wonsn  or  Dbuvbev. 
No  enfrial  form  ia  neoemaiy  to  oonatitnte  an  eacraw.    106. 
But  dhepantor  mnat  part  with  all  control  of  the  inatnunent.  106,107. 
Anddehrerf  to  the  grantee  mnat  depend  upon  the  performance  of 
aome  condition,  not  merely  on  lapae  of  time.    107. 
Rnle  different  in  caae  of  a  gift.    107. 
Condition  may  conaiat  in  the  payment  of  money.    108. 

BVIDBNCB.    See  Attornbv-at-Law,  Criminal  Law,  Dksd,  Nbcu- 

GgNCB,  RaIULOADS,  WiIAS. 

Admissions. 
By  railroad  conductor,  made  after  the  occurrence  of  an  accident,  are 
not  admisaihir  in  evidence  aa  part  of  the  res  gestae.    506. 

AnOUfUY-AT-LAW. 

Ia  a  competent  witneaa,  in  an  action  for  his  feea,to  prove  the  valne  of 
hiaaenricea.    529. 

Alao  to  prove  the  chaigea  of  other  attorneys  for  like  services.    539. 
In  an  action  by  an  attorney  for  his  fees,  in  a  certain  proceeding,  evi- 
dence that  the  attorneys  on  the  other  side  charged  less  than  the 
amount  claimed  by  him,  and  that  their  secricea  were  of  as  great  or 
greater  valne,  ia  inadmissihir.    529. 

Cnoaa-BZAMiNATioN. 
Conxt  may  interfere  to  prevent  unseemly  scenes  between  counsel  and 
a  witness,  by  stopping  the  course  of  the  examination.    60. 

BuecTiOMS. 
Ballots  constitute  the  best  evidenoe  of  the  choice  of  the  voters,  but 
the  burden  rests  upon  the  contestant  to  show  that  they  have  been 
kept  intact  and  are  the  identical  ballots  cast  at  the  election,    ass. 
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BzPBRTS.    See  Mbdical  BzfsriS. 

H^rpothetical  questions  may  usimie  any  stale  of  facts  which  there  h 

evidence  tending  to  prove.    6a 

De6nitions  of  *'  expert. "    487-a-9-90-i. 

How  fiu-  experience  is  necessary  to  <x>natitnte  an  expert.    491-4,  490. 

How  for  one  who  has  studied  a  prolei«ion  or  oocnpatioo,  but  who  is 

without  practical  experience  of  the  qncstioa  nader  cxaminatiQii,  may 

testifjf  as  an  expert.    493'4- 

Decisions  hdkltng  that  prolession  or  oocnpatioo,  and  czperienoe,  are 

both  necessary.    494-5* 

Rule  in  case  of— 

J\}si  morUm  examination.    495. 

Poison.    496. 

BIfect  of  £ii|;s.    497. 

Mental  condition.    497. 

Weight  to  be  given  to  the  testimony  of  an  expert.    498-^ 
Pailurs  to  Call  Witnbss. 

Under  a  statute  providing  that  evidence  is  to  be  estimated,  not  only 

by  its  own  intrinsic  weight,  but  also  according  to  the  evidence  whica 

it  is  in  the  power  of  one  side  toproduce  and  ot  the  other  to  contradict, 

comment  to  the  jury  upon  the  milure  of  a  party  to  introduce  his  wife 

to  corroborate  his  own  testimony,  is  proper.    271. 
Former  Testimony. 

Under  California  Code,  when  it  is  sought  to  impeach  a  witness,  by 

asking  him  what  he  said  at  a  former  trial,  he  must  first  be  shown  his 

former  statements,  if  reduced  to  writing,  and  have  them  read  to  him, 

if  he  is  not  acquainted  with  the  language  in  which  they  have  been 

written.     709. 
Judicial  Notice. 

General  rule  as  to.     193-4. 

Three  classes  of  facts  v*ill  receive  judicial  notice:     (i)  Matters  of 

public  law,  which  all  are  bound  to  know.     (2)  Matters  so  notorious 

as  to  be  regarded  as  universally  known.     ^3)  Matters  particularly 

within  the  cognizance  of  Uie  particular  court.     194. 

Judicial  notice  will  be  taken  of— 

National  flags  and  seals.     195. 

Foreign  judgments.     195-6. 

Law  of  nations.     196. 

Law  merchant.     197. 

Notarial  certificates  and  seals.     197. 

Almanacs.     197. 

Of  certain  facts  not  existing  in  U.  S.  by  Bnglish  courta.     197-8. 

Existence,  tenor  and  time  of  taking  emct  of  public  statutes.     198. 

State  laws  and  judicial  decisions,  by  U.  S.  Courts.     199. 

Charters  of  municipal  corporations.    201 . 

Acts  incorporating  banks.    20a. 

General  laws  incorporating  railroad  companies.    203. 

Statutes  declared  by  legislature  to  be  public  acts.    203. 

Journals  of  legislature.    204-5. 

Constitutions  and  constitutional  amendments.    205. 

Common  law.    205. 

Treaties.    206. 

Public  institutions.    206. 

Customs,  when  so  general  in  chancier  aa  to  be  universally  known. 

321. 

Prominent  geographical  &ct8  and  features  of  the  country.    323-6. 
In  admiralty,  the  situation  of  a  town  upon  a  river  in  a  foreign  country* 
and  the  existence  of  a  bar  at  the  mouth  of  the  river.    323-4. 
Boundaries  of  a  State,  extent  of  its  territorial  jurisdiction,  and  its  civil 
divisions,  created  by  public  laws.    324. 
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nVWBiSCBr-ieomimmeii, ) 

Govemment  snnreys  and  itgal  tub-diTisioiis  of  the  pnblic  laadB.    s^S^ 
Dniance  between  wetl-knourn  cities  and  the  ordinary  speed  of  lailway 
trains  between  the  same.    396. 
Pnblic  history  affecting  the  whole  peo^.    526-7-8. 
History  of  the  particnlar  State»  and  its  topograf^y  and  conditioo. 
339. 

My  of  holding  general  electioii  and  officera  to  be  elected.    330. 
Accession  c^penons  to,  and  holding  of,  oflices  under  the  Coostitntion. 
350-x. 

Signatnrea  and  certificates  of  pnblic  officers.    332. 
Terms  and  jndges  of  inferior  courts.    449-50. 

Who  are  justices  of  the  peace  within  the  county  where  the  Cooxt  is 
held.    449- 

Officeis  of  U.  S.  Courts,  hj  Territorial  Courts.    449,  451. 
Requirement  in  another  State  of  probate  and  registry.    450.  * 
Sou  of  State  Court.    4^ 

County  in  which  a  destsnated  town  is  located.    450-3. 
Matters  of  record  in  tne  records  of  the  case  under  oonaideratioa. 
450-1-3. 

Jurisdiction  and  seal  of  certain  courts.    451. 
Salary  of  Judge  <^  inferior  court.    451. 
Names  or  counties  in  the  State.    451-3. 

Laws  of  State,  as  contradicting  allegations  in  pleadings.    45 1-3. 
Expirations  of  charters.    45 1 . 

Signatures  of  court  officers  and  attorney  on  papers  executed  in  the 
course  of  their  official  or  professional  duties.    453. 
Pacts  within  the  judge's  official  knowledge.    452-3. 
Regular  course  of  nature.    453-4. 
Usnsl  course  of  agriculture.    453. 

Ifttority  of  parties,  from  the  time  of  their  ancestor's  death.    455. 
Bbo  ana  flow  of  tides.    45^. 
Ordinsry computation oiHme.    453. 
Ordinary  period  ofgfstation.    454. 
Intozicildng  properties  of  certain  liquors.    454. 
Navigability  of  streams.    454. 

What  obstruction  in  the  highway  will  frighten  horses  of  ordinary  gen- 
tleness.   454.  * 
Magnetic  variation.    454. 

Scientific  principles  generally  known  and  long  in  use.    454. 
Processes  used  in  the  srt  of  photography.    454. 
Inflammability  of  coal  oil.    454. 
What  is  a  work  of  neoessi^  on  Sunday.    454. 
Authority  of  railroad  superintendent.    45^. 
Meaning  of  current  phrases  and  abbreyiations.    45J. 
What  is  a  biUiard  Uble.    455- 

Nature  of  lotteries  and  usual  methods  of  their  management.    455. 
Character  of  circulating  medium.    455. 
Changes  in  course  of  business.    455. 
'  Prices  of  ordinary  labor.    455. 
Chan^  in  meaning  of  words  by  lapse  of  time.    456. 
Annmty  tables.    456. 

Disturbed  condition  of  business  during  the  war  period.    456. 
Character  of  Pree-BCasonry.    456.  . 
Ordinary  incidents  of  railway  travel.    456. 

That  tobacco  and  cigars  are  not  drugs  and  medicines  within  the  mean- 
ing of  th€  Sunday  law.    573. 

Judicial  notice  will  not  be  taken  of  foreisn  laws.    307,  446. 
Nor  of  laws  of  one  State  by  the  courts  of  another.    307. 
Except  were  a  State  has  been  erected  from  an  older  one,  or  firom  ter- 
ritory formerly  belonging  to  a  foreign  power.    208. 
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Bat,  where  a  arime  cfaai^ged  would  be  aa  ofienae  at  coinmoii  law,  it 
will  be  preBntned,  nnleaa  the  cootiaiy  appear,  to  be  agaioat  the  law 
of  another  State,    aoo. 

Nor  of  cnstoma,  local  in  their  character.    323. 
Private  or  special  atatntes.    332. 
Municipal  ordinances.    32^. 

Cnstoms,  mlea  or  proceedmgs  of  inferior  coorta  of  limited  jurisdic- 
tion.   440. 

Record  of  a  case  not  nnder  consideration.    451. 
Instances  of  the  refusal  of  courts  to  take  judicial  notice  of  certain 
iacts.    457^^-9-60-1-2-3-4-5. 

Hbdical  Bxpbrts. 
Testimony  of,  held  to  be,  at  best,  hearsay,  and  inadmissible  in  a 
criminal  trial  for  murder  by  poison,  when  the  witness  has  had  no 
practical  experience  in  the  treatment  of  cases  of  that  character,  and 
can  testify  only  from  memory  of  what  medical  worlca  and  instructors 
teach  on  the  subject    480. 

But  the  better  rule  would  seem  to  be  that  actual  experience  is  not 
necessary  to  render  a  physician  competent  aa  an  expert  on  a  particu- 
lar question,  but  that  lack  of  it  should  be  considered  by  the  jury  in 
detomining  the  weieht  to  be  eiven  to  his  testimony.  499. 
A  physician  cannot  be  excluded  from  testifying  as  an  expert  on  the 
ground  that  he  is  not  a  specialist  in  the  branch  of  medical  practice 
under  consideration.    498. 

Parol  Bvidbncb. 
Of  circumstances  surrounding  the  parties  to  a  written  contract  at  the 
time  of  its  execution,  where  the  language  used  leaves  the  subject 
matter  in  doubt,  b  admissible  for  the  purpose  of  ascertaining  the  true 
meaning.    446. 

Physical  Bxamination. 
Of  one  suing  for  personal  injuries,  may  be  compelled  by  the  Court. 
506. 

Proof  op  Dbbd. 
Certified  copy  for  lands  in  Ga.  is  admissible  in  Ala.  only  with  such 
proof  as  would  be  required  by  Courts  of  Ga.    60. 

Public  Acts. 
What  are.    200,  202-3. 

Determined  by  the  extent  to  which  they  afiect  the  people,  rather  than 
by  the  territory  over  which  they  operate.    201. 
Instances  of.    201-2-3. 

Rks  Gbstab. 
Declimitions  made  b^  one  injured,  immediately  after  the  injury  is 
sustained,  are  admissible  to  show  how  the  accident  occurred.     148. 

Secondary  Evidbncb. 
May  be  given  of  a  paper  which  is  in  court  and  is  not  produced  uiwn 
demand,  though  no  notice  to  produce  has  been  given  before  the  trial. 
446. 

EXEMPTION. 

HOMBSTBAD  RiGHT. 

Will  be  allowed,  as  against  the  husband's  debt,  entirely  out  of  his  in- 
terest in  premises  owned  jointly  by  husband  and  wife.     124. 

INSURANCB. 

Upon  homestead  is  not  exetopt  under  a  law  exempting  the  home- 
stead.   789. 

FIRB  INSURANCB.    See  Bills  op  Lading. 
Additional  Insurancb. 
Consent  of  agent  must  be  given  in  the  manner  prescribed  by  the 
policy.    60. 
Waiver  is  a  question  for  the  jury.    60. 
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PIRB  INSURANCE— (AM^'fA^O 

Payment  of  a  lecoiid  policy,  taken  oat,  witfaont  the  awored't  con-^ 
aent,  by  one  wrongfully  daunine  title,  and  who  was  afterwards  com- 
pelled to  account  to  tne  aarareclfar  the  proceeds,  is  no  defense  to  an 
action  on  the  original  policy.    190,  243. 

Where  a  policy,  whose  conaitions  provide  that  it  shall  be  avoided  by 
addiUnnal  insnianoe,  not  consented  to,  is  issoed  at  the  reqnest  of  a 
mortgagee,  bat  in  the  names  of  two  joint  mortgagors,  one  of  whom 
afterwards,  withoot  the  constat  of  the  insorer,  tskca  oat  another 
policy  apon  his  indiyidnsl  interest  in  the  property,  no  recoiery  can 
DC  had  upon  the  original  policy.    si6. 

Bat,  where  the  first  policy  is  in  the  name  of  the  mortgagee,  ztcowtry^ 
may  be  had.    si6. 

Conditions  as  to  other  insmanoe  are  valid.    931. 
Coostraction  of sadi  conditions,    aai-s. 
Who  is  the  insured.    322-3-4. 
What  property  is  insoied.    225. 
When  other  insnianoe  exists.    226-7-^8-9-^ 
Notice  of  simnltaneons  policies  must  be  upen.    231. 
But  notice  of  renewed  or  substituted  policies  need  not  be  given.    231* 
Where  the  contract  is  entire,  a  forfeiture  extends  to  the  whole  claim. 
232. 

ratinctioa  between  notice  of  subsisting  and  of  ftrtnie  insoiance   232. 
What  is  sufficient  notice.    232-3-4. 
>     What  is  sufficient  consent.    234-5-6-7. 

By  what  drcnmstances  or  acts  an  insurer  is  estopped  from  claiming  a. 
fefffeiture.    3t^. 

How  the  condition  may  be  waived.    239-4o-i-»-3. 
Tendency  of  the  courts  is  to  liberalise,  especislly  in  applying  the 
rules  of  waiver  and  estoppel  sgainst  insurers.    24^. 
Avoids  poli^,  althou^  the  second  policy  is  voidsble  for  the  feilnre 
to  disclose  oucr  insurance.    314. 
Agsnt. 
Authorised  to  procure  policies  and  forward  applications,  is  the  sgent 
of  the  insurer  in  all  that  he  does  in  preparing  the  application,  not- 
withstsnding  a  stipulation  in  the  pcdicy  to  the  contrary.    382. 

Arbitration.  , 

Condition,  making  an  award  of  arbitrators,  fixing  the  amount  of  loaa, 
a  condition  precedent,  is  void,  ss  ousting  the  courts  of  their  legiti- 
mate j  urisdiction.    253. 

Arbitration  Clausb. 
When  vague,  will  not  be  enforced.    667. 

Assignment. 
To  purchaser,  assented  toby  the  insurer,  creates  a  new  .contract,  which 
is  not  affected  by  a  prior  defeult  of  the  assignor.    789. 

By-Law. 
May  be  waived  by  an  officer  of  a  mntusl  insurance  company.    314. 

Ckrtificatk  of  Magistratb. 
What  is  compliance  with  a  condition,  requiring  the  production  of  a 
certificate  of  the  *'  nearest ' '  magistrate.    506. 

Changs  of  Possbssion. 
Where  a  marriage  contract  gives  a  wife  a  life  interest  in  a  dwelling 
and  land,  in  lieu  of  dower  and  homestead,  her  tiUe,  upon  the  death 
of  her  husband,  is  by  purchase,  not  by  succession,  and  a  policy,  which 
provides  that  it  shall  be  void,  '*  in  esse  any  change  shall  take  place  in 
title  or  possession,  except  by  succession  ^'  by  reason  of  the  death  of 
the  assured,  is  avoided  by  the  husband's  death.    314. 

Contract  to  Insure. 
Breach  of,  when  made  with  an  agent,  will  support  an  action  for  damages, 
against  an  insurance  company,  although  no  premium  was  paid.    253. 
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INCRBASB  09  RiSK. 

ViolAtioii  of  a  oondition  prohibtdng  altentioo  of  iim  mm  to  incraMe 
the  risk,  rendm  the  policy  afaaolntely  mid,  and  doet  not  mcfely  math 
pmd  it    573. 

iMCUMBaANCB. 

Placed  upon  feel  eatete,  witboat  notice,  doea  not  aflEect  the  inaanace- 
upon  peiaonal  ptopeity  coveted  by  the  aame  pc^icy.    79^ 

IMCUMBRANCBS. 

What  conatitntea  waiver  of  a  covenant  againat.    573. 

IlfSORABUt  iNTSftlST. 

Wile  cannot  maintain  action  npon  a  policy  taken  out  upon  her  acpa- 
late  property  in  the  name  of  her  hntoand.  2^3. 
Under  tne  maine  atatntea  a  hatband  haa  no  inaniable  intereat  in  hia 
wife'a  property,  oofiveyed  by  him  to  her.  44^* 
la  had  by  one  who  haa  agreed  to  pnirhaai  property  and  haa  given 
promiMory  notea  lor  the  conaideimflon  money,  npon  the  payment  of 
iHiich  the  prooerty  ia  to  be  conveyed,  althoogh  anch  notea  axe  over- 
due and  unpaid.    73a 

In  mortgaged  property,  remaina  in  the  mortgagor  after  a  decree  oT 
farecloanie  and  unnl  the  period  for  redemption  naa  elapied,  but  andi 
intereat  ia  ended  by  a  fiulure  to  redeem  within  the  epecified  period. 

Kssrafo  Books. 
What  ia  compliance  with  a  cooditioa  requiring  booka  to  be  kept  and 
placed  in  a  aue  at  night.    507. 

LnnTATioir. 
Where  limitation  expiree  on  Sunday,  anit  may  be  bronght  the  follow-' 
ing  Monday.    124. 

I4VK  Stock. 
Killed  by  lightning,  while  pasturing,  are  not  covered  by  a  policy  in- 
anring  a  bam  and  iti  contenti,  but  excepting  loea  occurring  to  pay- 
perty,  while  removed  from  anch  bam.    189. 

Prkicium  Nots. 
Fart  payment  of  an  overdue  uemium  note  will  not  revive  a  policy 
which  haa  been  rendered  void  by  non-payment    507. 

PK009  OP  Loss. 
Notary's  certificate  of  amount  of  loas  ia  not  conclusive  npon  the  aa- 
aured.    189. 
What  doea  not  conatitute  waiver  of  proof.    573. 

Proofs  09  Loss. 
Condition  requiring  production  of  certificate  of  the  magistrate  or 
notary  public  neareet  the  place  of  the  fire,  meana  the  neareat  officer 
of  the  cieMeti  named,  whether  magistrate  or  notary.    79a 
Waiver  of,  will  not  be  inferred  fi^mn  mere  ailence  on  the  part  of  the 
inanrer,  after  receipt  of  notice.    73a 

Waivbk.    See  Additional  Imsurancb,  Pkoop  op  Loss. 
Of  payment  of  premiuma  when  due,  may  be  conititnted  by  habiti  oT 
buameaa  on  the  part  of  the  inanrer.    253. 

Warkantv. 
Breach  of,  in  a  policy  covering  two  buildings,  which  only  aftcta 
one  of  audi  buildings,  wUl  not  prevent  recovery  for  a  loea  i^on  the 
other.    790. 

Of  unconditional  ownership,  ia  broken  by  the  existence  of  a  mortgage 
or  conditional  sale,  and  a  policy  iaeued  on  the  foith  of  such  warranty 
ia  avoided  by  the  breach.    507. 

WiPS*s  Poucv. 
Does  not  inure  to  the  benefit  of  her  children,  when  her  husband  snr> 
▼ives  her,  if  it  contains  no  provision  to  that  effect.    73a 
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KIXTURBS. 
Bakbr's  Oven. 
It  not  a  tisde  fixture.    790. 

PUXP  AlfD  BOILB&. 

Placed  by  a  ndlroad  upon  land  erroneooflly  tnpposefl  to  be  its  own, 
and  naed  for  pumping  water  from  a  well  on  tbe  same  land,  are  not 
fiztnrea,  and  may  oe  removed,  upon  diaooTery  of  the  error.    667. 

¥RAVD. 

PaXSB  RXPRBSBNTATIONS. 

Aa  to  the  value  of  a  bond  offered  for  sale,  will  not  sustain  an  action  of 
deceit,  where  the  purchaser  could  readily  have  ascertained  ita  market 
price.    314. 

OAMBUNG  CONTRACT.    See  Agbncy. 

PUTURBS. 

Notea  given  for  losses  anstained  in  carrying  "(uturea**  in  a  cotton 
apeculation,  where  the  purchases  were  macte  on  maxgin,  are  void, 
and  no  recovery  can  be  had  upon  them.    667. 

Personal  Propbrtv. 
What  constitntea  a  gambling  contract  for  aale  cC    315. 

Propih. 
Ariaing  from  apecnlative  deal  in  wheat,  paid  over  by  one  party  to  a 
broker,  to  be  paid  by  him  to  another,  may  be  recovered  by  the  latter 
from  the  broker,  though  the  original  eontmct  waa  not  cnfofceahla. 
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Inter  vivos. 
What  constitutes  a  valid  gift  inter  vivos.    790. 

OUARDIAH  and  ward.    See  Principal  and  Surety. 

HOBfBSTBAD  LAWS. 
Mortgage. 
Upon  landa  entered  under  U.  S.  homestead  Uwa,  may  be  made  before 
final  proof  or  certificate.    374. 

:HUSBAND  and  WIPB.  See  Fire  Iitsurance,  Live  iMSORAifCE,  Mar- 
riage, Married  Women,  Physicians,  Slander,  Statute  ow 
Frauds,  Trusts.  , 

Articles  op  Separation. 
Cannot  be  assailed,  because  the  contractim  partxea  were  huaband  and 
¥rifo,  in  an  action  between  a  aurviving  wifo  and  her  huaband'a  ezecu- 
tora.    4'^6. 

Nor  will  an  executed  agreement  for  a  aeparation  be  interfered  with  on 
the  fpo/und  of  public  policy,  aa  thia  is  beat  aubaerved  by  leaving  the 
parties  where  uey^  have  pUoed  themaelvea.  466. 
where  a  hinaband  indncea  hia  ¥rifo  to  anirender  an  agreement  of  aepa- 
ratioa  for  a  aum  of  money  in  hand,  the  wife  cannot  afterwarda  aue  for 
the  bencfita  of  the  annendered  agreement,  witbont  first  returning  the 
money  received.    466* 

Agreementa  for  aeparation  between  huaband  and  wife,  made  while  they 
mrt  living  together  and  to  take  place  preaently,  are  ^id.    471. 
But  not  ao,  when  made  to  take  place  in  the  future.    471. 
Validity  .of  auch  agreements  is  recognized  in  U.  S.    471. 
California  statute.    471. 

But  in  North  Carolina  the  validity  of  auch  contracts  is  denied.  473-3. 
Contracts  for  separate  maintenance,  executed  with  the  aid  of  a  trus- 
tee, are  fiuniliar  to  the  common  law  and  have  long  been  protected  and 
enforced  m  chancoy.  473-4. 
Actual  and  immediate  separation  is  necessary.  474. 
Where  the  separation  already  exists,  the  consideration  of  the  hns- 
hand*a  agreement  is  hia  releaae  from  liability  for  the  support  of  hia 

475- 
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Rennion  of  the  parties  is  equivalent  to  leKtuioii.    475. 

Snbeeqneiit  divorce  doet  not  release  the  hnsband  frmn  his  oovenants. 

47^. 

Tmstee  for  the  wife  is  essential,  unless  there  is  some  statntory  ex- 
ception.   477. 
Exceptions.    47S-9. 
Iowa  statate.    478. 

Wife  may  rescind  by  accepting  other  prorisiona.    479. 
Wife  mnst  sign  deea  or  aiticlcs,  and  cannot  act  by  attorney.    480. 
Otherwise  in  Vermont    480. 
■CoMMOir  Law  Ruls. 

That  civil  existence  of  wife  is  merged  in  that  of  her  ho^baad  still 
obtains,  save  where  an  exception  haa  been  legally  established.    410. 

CoimtACT  TO  SOPFOmT  HaSBAHD. 

Made  by  wife,  ia  void.    790. 
Gift. 
By  wife  to  hnsband,  makes  the  money  given  the  property  of  the  latter, 
and  it  does  not  constitute  such  a  valuable  considefation  as  will  wap- 
port  a  subsequent  conveyance  from  the  hnsband  to  the  wife.    253. 
.I/>TTBRY  Prizs. 

Received  from  ticket  purchased  with  the  separate  money  of  the  wife, 
is  community  property  under  the  Texas  statnle.    315. 
Mamuags  Contkact. 
StipuUting  that  furniture,  etc.,  in  use  "for  femily  puriyaes,"  shall, 
upon  the  death  of  either,  vest  in  the  survivor,  does  not  include  heir- 
looms.   190. 

Pension  Monby. 
Received  by  husband  from  U.  S.  may  be  ffiven  by  him  to  his  wife  for 
the  purchase  of  a  home  in  her  name,  ana  the  property  so  purchased 
will  not  be  liable  to  the  claims  of  the  husband*s  crediton.    446. 

PowsK  OP  Attorney. 
Hay  be  given  by  wife  to  husband  to  convey  her  inchoate  interest  in 
his  estate.    507. 

PRSsaMpnoN  OP  Death. 
Arising  from  absence  of  husband  for  seven  ytan,  may  be  rebutted, 
and  a  second  marriage  made  upon  the  strensth  of  such  presumption, 
is  void,  if  the  husband  was  in  fiict  alive.    440. 

Services. 
Claim  against  an  administrator  cannot  be  sustained  by  a  woman  who 
married  and  lived  with  decedent,  supposing  him  to  be  unmarried,  but 
afterwards  learned  that  he  had  a  wife  living.    6a 

STATUTES. 

Statutes  have  been  adopted,  and  decisions  rendered,  affecting  the 
rig^t  of  a  wife  to  brin^  suit  directly  against  her  husband,  in  mt  fol- 
lowing States  and  Territories : 
Alabama.    754. 
Arkansaa.    754. 
Arizona.    754. 
•California.    754. 
■Colorado.    755. 
■Connecticnt    756. 
Dakota.    757. 
Delaware.    757. 
Florida.    757. 
Georgia.    757. 
Idaho.    758. 
Illinois.    758. 
Indiana.    759. 
Iowa.    7^* 
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761. 

761. 
Maitte.    769-0. 
lUfyLuid.    763. 


?«• 


Ncbnik..   %. 
riCfVMHU    7^^ 
New  Bunpehm. 
New  JcnMf.    77^ 
NcwMcneo.    771. 
New  Ycfk*    77^* 
NocttCmliMu    774 
Oldo.    773« 

rs- 

7A  77*^7* 
77^ 
77>» 


781. 
WolVtfi^Bk.    789. 

8«ir  BT  WI91  AOAnm  HonuiD. 

la  f%  ■■■jt>iiiii,  a  wife  imy  not  tnt  her  hariiaad  diwcdy,  and  ia  htr 
own  niT,  for  nioiicj  noeiyed  by  him  from  h«r  imnte  estate.  748- 
Bol  die  iney  do  m  in  Wngjand,  nnder  the  Menried  woncn's  Property 
Act    733. 

Wkn'8  R1GB19  09  AcnoH.  * 

Conferred  in  FennaylTUiie  by  the  Mafried  Penon't  Piupeit^  Act  of 
i8Bf ,  aie  thoK  only  which  axe  neoenaxily  inddent  to  her  n|^ts  of 
ownenhm  of -property  and  e^Mcity  to  contract  aa  if  the  were  ayfitmr 

INFANT& 

OMrnuBoio^Y  NaouoswcB. 


Of  a  child  eeven  yean  of  age,  la  a  gneitioa 


The  covtwiU  decide  thatadiiHofvciy  tender  yem 
•ent  to  be  CoiltT  of  oontrilNifeory  no^fenoe, 
prcacrihe  a  naea  period  iriien  a  chiUattilna 

t.    547' 


XeHnmcntaiy  gnardien  for,  cannot  be  appointed  by  ita  lather.    791V 
Eioat  TO  Ptav  m  STsnt. 
leneteettled.    55a 

But  H  ie  nowhere  disputed  that  diildren  MfVnm,  or  dilldren  MMt  j»^ 
Jmrit,  In  chaige  of  a  proper  penon,  have  the  Mme  right  aa  adnlts  on 
the  eidewatk  «id  streeti.    550. 

There  ia  a  dietinction  in  this  regard  betweeu  children  sui/mHs  and 
tboae  nMt  smi/mriSt  as  to  the  application  of  the  doctrinea  of  impntahle 
and  contriboUMy  negligence.    55a 
The  correct  proposition  is.  that  all  children,  whether  sut  juris  or  ncm 
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smi  Juris,  have  the  lic^t  to  play  on  tlie  tidewAlk  and  street,  and  if  in- 
jury to  them  can  be  avoided  by  the  exerdie  of  due  cai«»  auch  care 
must  be  used,  and  the  want  of  such  care  b  not  excused  by  imputable 
or  contributory  nes^ligence  on  their  part  550-1,  557. 
Doctrine  of  Hari/Sela  v.  ^c^^(i839},2i  Wend.  (N.  Y.)  615, critidaed. 
551. 

Jfori/UU  ▼.  Roper  ia  sustained  by  the  courts  of  nine  States.    551-3. 
And  repudiated  by  thoae  often.    553. 
Limitations  of  the  doctrine  of  HartfiM  ▼.  Roper.    552-3. 

INSOLVENCY. 

DiSCHAXGS. 

By  State  insolvent  court,  does  not  afiect  a  creditor,  who  is  a  citizen  of 
another  State,  and  waa  not  a  party  to  the  proceeding.    353. 

INTBRSTATB  COMMBRCB  LAW. 
Car. 
Carrier  must  furnish  a  car  properly  adapted  to  cany  the  quantity 
designated.    6x. 

DSSTIKATION. 

Regulation  intended  in  the  first  and  second  sections  of  the  Act  is  from 
the  origin  to  the  destination  of  the  cargo ;  "  to  "  meana  the  destina- 
tion at  any  place  within  the  State  or  foreign  country,  reached  by  a 
continuous  carriage  or  shipment    315. 
JuusDicnoN. 

Of  Pedend  Courts  over  actiona  for  thcTiolation  of  the  Inteiatate  Com- 
merce Act  is  not  dependent  upon  divert  citiaenship.    124. 
Of  Commission  extends  to  commerce  between  points  in  the 
State,  paasing  in  transit  through  another  State.    134. 


Proof  of  the  issuing  of  aa  unused  and  expired  pass  docs  not  establish 
discrimination  in  £res.    124. 

Ratbs.1 
Reasonableness  of,  must  be  determined  by  the  circumstancea  of  the 
carrier,  as  well  as  the  exigenciea  of  the  ahipper's  business.    61. 
If  just  and  reaaonable  from  selected  points  through  certain  territory, 
are  prima  facie  yoAvoA  reaaonable  from  all  other  points  therein.    125. 

Traffic. 
Interchange  of,  cannot  be  denied  by  one  railroad  to  another,  on  the 
ground  that  the  latter  supplies  no  public  necessity.    61. 

JUDGMENT. 

Lunatic. 
Validity  of  jnd|gment  against  lunatic  cannot  be  qneationed  in  a  col- 
lateral procMdmg.    315. 

Tort. 
Aaaignment  of  right  of  action  in  tort  cannot  be  made  before  judgment 
is  sctually  entered.    61. 

JURISDICTION.    See  CowsTiTUTioirAL  Law,  Criminal  Jurisdiction, 
Criminal  Law,  iNtaRSTATS  Commbrcb  Law. 

DiVBRSB  CmzSNSHIF. 

Pedend  Courta  may  entertain,  where  parties  are  of  diYcrse  citizenship, 
a  bill  in  equity  to  vacate,  on  the  ground  of  fraud,  an  order  of  sale 
made  by  a  State  Probate  Court    135. 

When  the  Pedefal  Courts  have  once  acquired  jurisdiction  by  reason 
of  diverM  citiaenship,  such  jurisdiction  is  not  lost  by  a  transier  of  the 
cause  01  action,  whereby  the  controversy  becomes  one  between  citizens 
of  the  same  State.    507. 

Bmbrzzuocbnt  by  Officbr  of  National  Bank. 
Is  within  the  exdusive  jurisdiction  of  the  Pederal  Courts.    507. 

PSdsral  Courts.    S^  Habeas  Corpus. 
Have  jurisdictioii  to  inquire  into  the  circumstances  cyf  a  homiffcte 
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oonmstted  by  an  officer  of  fhe  United  SCates,  in  oider  to  

wbctfacr  the  act  waa  oommitted  in  the  line  of  duty,  or  waa  — i^^'t>««y^ 

wanton,  jrecklcMt  oc  witlioat  reaaonable  apparent  neoetaity.    505. 

Originallv  bad  joriadiction  to  entertain  a  aait  against  a  State^by  a 

citiaen  0/ another  State.    635. 

Bat  tfaia  waa  taken  away  by  the  Bleicnth  Amendment  to  the  CoMti- 

tmion*    035* 

Hare  no  criminal  hnMicdon  in  common  law  caaea.    6A 

May  begirenJurfaUction  by  Congicaa  in  anita  by  a  U.  8.  Bank. 

RABSASConpas. 
Upon  a  writ  of  koAeas  corpus,  the  Pedenl  Conrti  have  joriadiction  t» 
diachafge  a  petitioner,  when  fonnd  to  be  in  cnatody  mr  an  act  done» 
or  omitied,  in  pnnnance  of  a  law  of  tiie  United  States,  no  matter  fiom 
whom,  or  nnder  what  anthotity,  the  proceaa  may  have  iasned  nndcr 
iHiichheiaheld.    595. 

By  the  Judiciary  Act  of  1789,  since  inoorponited  in  the  Revised  Stat- 
utes, Federal  Coorts  wcrr  given  habeas  corfus  jmoAktiaa.    624. 
Which  has  been  aostained  by  jndidal  decisions^    6^^ 
By  the  Force  Bill  of  1833,  afterwaida  inoocpocated  in  the  Bevlsed 
Stitntes,  the  kabeas  corpus  jurisdiction  waa  extended,  and  r**^'tMT 


pmcribed  for  diaobedience  to  snch  writs.    635. 
ThisjQ]      -    ' 


farther  extended  by  the  Act  of  1842,  alao  incor- 
porated in  the  Revised  SUtates.    615-6. 
bedsions,  since  ttw  Force  Bill  of  1813  and  the  Act  of  1843,  vpon  the 
kabeas  corpus  jurisdiction  of  the  Federal  Courts,  cited  and  discussed. 
636-653. 
Pbnaltv. 
Actioti  te  penalty  impoaed  by  a  State  statute  upon  nilniad  compa- 
nies guilty  of  extortion,  cannot  be  removed  to  the  Federal  Courts. 

315- 
Psijunv. 

Committed  in  a  contest  for  a  seat  in  the  U.  S.  House  of  Repreaenta- 

tives,  ia  within  the  exclusive  jnrisdiction  of  the  Federal  Courts.    507. 

State  Coukts. 

Forgery  of  note,  to  deceive  the  U.  S-lmnk  examiner,  may  be  tried  in 

a  State  Court    61.  • 

Penaltv  for  usury  received  by  a  National  Bank  may  be  recovered  in  a 

State  Court.    61. 

May  enjoin  the  removal  of  appurtenances  to  a  wharf  on  navigable 

waters.    125. 

Have  exclusive  jurisdiction  over  an  action  between  citizena  of  the 

same  State  on  a  contract  to  pay  xoyaltiea  upon  a  patented  inventioii. 

125. 

Have  no  jurisdiction  to  enjoin  a  citizen  of  one  State  from  prosecuting 

a  suit  in  the  courts  of  another  State,  on  the  ground  that  the  latter 

courts  difier  in  their  views  of  the  law  govemii^  the  case  from  the  U. 

8.  Supeme  Court.    382. 

STATB  LaCISLATURX. 

May  authorise  the  building  of  a  bridge,  iHiich  fibstmcts  a  navigaUe 
river  altcyether  within  the  State's  own  Dorden,  provided  Congress  does, 
not  interfire.    125. 

U.  S.  Jamae. 

An  ssssnit  npon,  or  an  sssassination  of,  a  Judge  of  a  Federal  Court, 
while  tnvelmg  for  the  purpose  of  holding  Court,  is  within  the  juris- 
diction and  power  of  the  U.  S.  Marshal,  or  hia  deputiea,  to  prevent* 
as  peace  oiiicera  of  the  Government  of  the  United  Statea.    586. 
U.  S.  SUFEXMS  CoonT. 
May  compel  a  State  Court  to  obe^  its  msndatr.    628. 
Haa  jnriadiction  over  a  case  arismg  'mder  the  Conatitntion  or  lawa  of 
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the  United  States,  notwithttudiiig  the  fiict  that  a  State  laajr  be  a 
party  thereto.    6y>'i'-2. 

LANDLORD  AND  TENANT. 

AssiGNifBzrr  OP  Term. 
A  transfer  by  a  tenant,  of  demised  premises,  for  the  unexpired  resi- 
due of  his  term,  la  an  assignment,  making  the  assignee  liable  to  the 
original  lessor  for  rent,  though  the  insbimient  of  transfer  purports  to 
be  a  lease,  reserves  a  different  rent  from  that  specified  in  tne  original 
lease,  with  right  of  re-entry  and  forfeiture  for  nonpayment,  and  pro- 
vides for  surrender  of  the  premises  to  the  original  lessee.  558. 
And  the  refusal  of  the  original  lessor  to  release  his  lessee  from  lia- 
bility for  rent,  does  not  estop  him  from  treating  the  sub-lease  as  an 
assignment.    558. 

Nor  does  the  met  that  the  transfer  was  made  without  the  consent  of 
the  original  lessor,  in  violation  of  the  provisions  of  the  lease,  affect 
his  right  to  recover  rent  from  the  transferree.    558. 

Death  op  Lessbb. 
Is  not  an  alienation.    190. 

Defective  Buii<ding. 

Risk  is  taken  by  tenant,  when  the  defects  are  apparent  and  there  is 
neither  express  warranty,  fraud,  nor  misrepresentation.    125. 

Distinction  Between  Assignment  and  Sub-lease. 
Is  a  fundamental  one,  based  upon  principles  of  the  feudal  law,  and  i5 
wholly  independent  of  the  form  of  conveyance.    566. 
Difference  between  alienation  and  sub-infeudation  is  the  basis  of  the 
distinction  between  an  assignment  and  a  sub-letting.    567. 
In  determining  the  question  whether  a  particular  ccmveyanoe  is  an  as- 
assi^ment  or  a  sub-lease,  the  test  is,  whether  the  original  lessee 
retains  a  reversion.    567. 
Authorities  considered.    567-8-9. 
Differing  qualities  of  an  assignment  and  a  sub-lease.    568-9. 

Failure  to  Give  Possession. 
What  damages  may  be  recovered  by  the  tenant    791. 

I«BASEHOLD  BSTATE. 

For  99  years,  is  personalty.     190. 
Working  the  Quarry. 

In  lease,  includes  the  removal  of  water  which  has  flooded  the  quarry. 
791. 

LAND  PATENTS.    See  Limitation. 
Placer  Claim. 

Covers  all  mineral  deposits  found  therein.    508. 
Stone  Quarry. 

May  be  patented  as  a  placer  claim.    508. 

LIABILITY  FOR  CAUSING  DEATH. 

Action. 
To  recover  damages  for  causing  death,  is  not  maintainable  at  common 
law.    385. 

Nor  in  admiralty.    38^. 
But  only  when  authorized  by  statute.    385. 

Limitation. 
The  statute  of  limitations  does  not  begin  to  run  until  the  appointment 
of  an  administrator.    578. 

But,  where  death  was  not  instantaneous,  it  has  been  held  that  the  run- 
ning of  the  statute  began  at  the  time  of  the  injury.    579. 

Statutory  Liability. 
Under  Lord  Campbell's  Act  (Hngliah)>  the  jury  should  not  be  allowed 
to  take  into  oolisideration  mentu  sufeings  or  bereavements,  but  must 
give  compensation  for  pecuniary  loss  only.    385-6. 
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UABILmr  TOR  CAUSING  mMTB-^imiiimmti.) 
is  SQit  pcniiiMU>le«    586. 

mtfUBB  BAJT  DC  JVUlfUVl  OO   aOOOIUIX  OI  m  CIMIIlgt  IH  IDC  f*i?1W  Ol 

CMlribiiliott  os  property  >iiiony  flMHbcn  of  a  ninujr,  uUioi^^k  ss 
UM— krj  lois  to  tnc  fcmily  in  the  u^fgrmtt  could  cnaoe.    ^86. 
ScHkaMHlaHide  by  *  deomnt  in  hit  lifi-time,  baiB  an  actioB  wider 
^tt  ilHfcnle  eftcr  bie  deeth.    587* 

by  A  widow  es  ednuniitntiiz  for  pcnonal  prapeityof 
demegrd  by  the  mbm  ewe  which  rcwdted  in  hie  dietli, 
not  btfUiewiaUm'«ri|yofectip«  wader  the  etat^    388. 

the  etetute  prevent  recovery  by  en  ednnnulielor  for  pecn* 
If  wilting  to  n  deoMcnt  front  pcnooal  in|nfy« 


Btetnteii  the  dewiegee  recovered  ere  endnnvc  of  eny 

or  demage  to  the  ii^nred  petty  during  hie  lifo  and  indnde  only 
*  by  hia  doith  to  the  pemoa  tpecttel.    d9i-«-3-4. 


of  MaHachnaetta  and  ICaine.    39ft. 

Bder 


In  KenftBEky,  recovery  cannot  be  had  under  the  atalMlea  when  death 
it  pmdJcaily  inafemtaaeona,  but  otherwiae,  when  an  appreciable  in- 
terval of  annering  el^eea  between  tlie  inilictiiMi  of  the  infaiy  and  the 

InMewToffknadTcsaa  an  action  la  maintainable  in  ceae  of  inalant 

>lani53er  theatatnte^of  riainarllf  nt,  Tenneeaee  and  Iowa,    514. 

■etaoinNcwJerMy.    516. 
The  alatnte  givca  a  new  canae  <yf  action,  not  a  cootinnance  of  one  ex- 
iiting  at  *^'*— ***-  law,  and  hence  baa  no  extra-territorial  operation. 
516-7. 

Bnt  nhife  the  death  ia  oanaed  in  one  State  and  anit  b  farons^  in  ae- 
other,  the  anil  ia  nudntainable,  if  both  Statea  have  atatntea  gtvnura 
jMtofaction^andanbalantially  alike.    518. 


of  U*  S>  baa,  however,  recogntaed  ttie  rudit  to  re* 
in  oae  State,  nader  tiie  itatntea  of  another  State,  wiil&  wldA 


519* 
Rnle  aa  to  right  of  action  for  a  death  ooenning  at  aea.    519. 

Settlement  made  by  the  injured  penon  in  hie  lifctimr  bam  a  anit 

under  tiieitatnfce  after  hia  death,    sao^i. 


In  Kentadnr,  a  anit  by  an  adminiatrntor  to  recover  damagea  for  the 
aofferingi  ot  the  intestate  prior  to  hia  death,  is  a  bar  to  a  aobacqnent 
action  baaed  upon  the  death  itsell    533. 

In  Illinois,  it  ia  held  that  the  statutory  ric(ht  of  action  ia  a  continuance 
of  the  common  law  ris^  belonging  to  tibe  decedent,  and,  therefore, 
two  lecoveilea  cannot  De  had.    523. 


80  alao  in  Kansas.    524. 

Otherwiae  in  U.  a  Court  for  Fansm,  and  in  MasissippL    594-5. 

Rnle  in  ICaine.    525. 

••     MaMafhnsftts.    5*^. 

**     Feanaylvania.    527. 

««     Vcnaont.    526. 
Recovery  of  fother  for  lorn  of  servicm  of  a  minor  aoa  doa  not  bar  an 
action  by  tibe  fother,  M  adminiatrstor,  to  fluoovcr  damagm  for  the  eon's 
death.    527. 

Snmmavy  ot  deeisftoaa.    598. 
In  Wiacoaain  the  atatntory  action  abatm  on  the  death  of  the  bcnefi- 

Soalaofiilfissoari.    577- 

But  otherwise  in  Connecticut  and  New  Torlc.    577. 

In  New  Yoik  and  ladisaa,  an  action  bmpn  in  tte  lifo4ime  of  the  per- 

aoniiriured  may  be  continued  after  hia  death.    578. 

the  x%^  of  action  given  by  the  slatBli  dbonldte 
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U ABILITY  FOR  CAUSING  DEATF— («mi/iii««/.) 

right  of  action »  and  not  a  revival  or  continnation  of  a  oommoa  law 
right  possessed  by  the  deceased.    580-1. 
New  York  SUtute.    582. 
Pennsylvania  '*         583. 
Lord  Campbeirs  Act    584-5. 

UBEL.    See  Combcbrcial  Agencies,  Slander. 
Court  Records. 

Pleadings  filed  in  Court,  which  are  pertinent  and  material,  are  privi 

legcd.    61. 

Publication  of  pleadings  or  other  proceedings  in  civil  causes,  befive 

trial,  is  not  privileged.    253. 
Railroad  Company. 

Poster,  put  UD  in  the  ticket  office  of  a  railroad  company  by  the  ticket 

agent,  and  left  there  for  forty  days,  is  a  publication  by  the  company. 

316. 

List  of  dischaxsed  employes,  giving  reasons  for  discharge,  and  placed 

in  the  hands  of  perMms  whose,  duty  it  is  to  employ  servants  for  the 

company,  is  privileged.    574. 

UFE  INSURANCE.    See  Accident  Insurance. 

Assessments. 
Where  there  has  been  unreasonable  delay  in  making  an  assessment  to 
meet  a  loss,  a  beneficiary  is  entitled  to  recover  the  maximum  amount 
named  in  the  certificate.    126. 

When  notice  of  assessments  is  always  sent  by  mail,  although  the 
charter  provides  only  for  posting,  a  failure  to  mail  such  a  notice 
estops  the  insurer  from  claiming  a  forfeiture  for  non-payment.    253. 

Assignment. 
Power  to  assign  or  surrender  policies  for  the  benefit  of  wife  and  child- 
ren considered.    434-5,  437-^-9-40-1-2-3. 

By-Law. 
Which  conflicts  with  the  terms  of  the  policy,  will  be  construed  to  be 
waived.    62. 

CoNSTrruTioNAL  Exemption. 

Of  life  insurance  from  the  claims  of  the  insured's  creditors,  is  given 
in  North  Carolina.    433. 

But  the  provision  does  not  apply  to  assignments  of  policies.    433. 
Decisions.    439. 

Creditor's  Policy. 

What  amount  of  proceeds  may  be  retained  by  the  creditor.    316. 

Division  op  Fund. 
Conflicting  rules  as  to  the  division  of  proceeds  of  life  insurance,  where 
creditors  are  permitted  to  come  in.    443. 

Drunkenness. 

Payment  of  loss  cannot  be  refused  on  the  ground  of  intemperate  hab- 
its of  the  insured,  when  the  latter  was  known  to  the  agent  insuring 
him  to  be  a  confirmed  drunkard.    62. 

Endowment  Poucy. 
Cannot  be  lawfully  issued  by  a  mutual  benefit  companv  incorporated 
to  give  aid  *'to  the  widows,  orphans,  and  heirs  or  devisees  of  de- 
ceased members."    791. 

Insolvent  Debtor.    See  Statute. 

May  insure  his  life  for  the  benefit  of  his  vrife  and  children,  without 

rendering  the  proceeds  liable  to  the  claims  of  creditors.    417.433-6, 

442. 

Nor  is  the  payment  of  premiums  for  such  insurance  equivalent  to  a 

transfer  of  property  with  intent  to  hinder,  delay  and  defraud  creditors, 

such  as  would  be  void  under  the  Statute  of  Elizabeth.    417. 

Unless  Uiere  is  evidence  of  a  finaudulent  intent,  participated  in  by  the 

beneficiary  and  insurer.    417. 
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BvtitbMbeoi  hdd  olbcrwiie,  in  the 


Afld  MriyiiiiiiHi  of  DQiicks  offisuMlly  kned  in  the  debtor's 

fcvor,  liAve  alio  been  decleied  frradnlent.    4S>-S- 

A  diitinctioa  le  mttilf  between  eeflcnnMnte  d  policice  end  policiee 

iMned  directly  to  the  beneficiary.    433« 

Bat  tte  tendency  is  in  the  diicction  of  the  exemption  of  endi  polidee 

from  UnUlity  te  tbe  ineorad's  ddHft.    442. 

Paiimff  Foucv. 
limed  in  ponnenoe  of  an  agieemtitt  in  a  prior  policy,  wiflioat  nev 
conridt  ration,  ia  not  a  new  oontnct,  and  ia  notafieded  byacbange 
in  tiie  omwlHution  of  tiie  company,  made  alter  the  date  of  tte  nt 
policy.    454* 


Bxemptli^  tfie  proceedaof  lifeiaauanoeBom  Vbit 

bave  been  adopted  in— 

Gfcat  Britain.    4^. 

Alabama,  and  deciaiona-    433« 

Afkanaaa.    45}. 

CttliiBmia,  and  dedriona.  •  453. 

4i9t434- 


««       «« 


Idediioaa. 


yiipffdi^  and  deciiiona.    434> 

455- 
455- 


43!^. 
436. 

Kentucky,  and  decirioni.    436. 
Maine,  '*  43^ 

437- 
437. 


437. 


Mew  Hampihife,  and  dednons.    438. 


Mcwjeney, 
Hew  York, 
Oliio, 

FeninylTania, 
Rhode  Idand, 
Tenr— — '  " 


439- 
439- 


Vennont    41s 
and  < 


44X< 
44i< 


Viiginia.  and  dedaiona.    442. 

Wiaeonain, "         ••  44a. 

There  is  no  atatntory  pcoviaion  in—* 

Colorado.    434. 

I^pwisiatia  (dsdiftons).    436. 

Ncbnika.    418. 

Mefnda.    43C 

Oiwm.    Mfk 

Bomh  QaioUna.    441. 

Texas  (dedaiona).    441. 

West  Vifglyia.    442. 

Waivse.    See  Bt-Law. 

Knowledge  bv  assistant  saperintendent  that  a  policy-holder  la  eogaged 
in  the  liquor  bnsinem,  is  a  waiver  of  a  Ibrfeitare  for  carrying  on  sndi 
basinc9B.     190. 
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Refoaal  to  famuli  blanks  for  proof  of  deitk,  on  the  gronnd  that  the 
policy  was  forfeited,  is  a  waiver  of  soch  proo^    190. 
WiVB's  PoucY.    See  InsolvbnT  DnttMt. 
Policy  ^yable  to  wife  and  children,  rwrhanged  after  ttw  wife's  death, 
for  a  pnor  policy  payable  the  same  way,  is  not  liable  for  the  debts  of 
the  insured.    583. 

Payable  to  "heiis,  administratori  or  assifpis/'  npon  the  insnred  snr- 
▼iying  his  wife,  innres  to  the  benefit  of  his  heirs,  and  not  hers.    791. 

LIMITATION.    See  Admxkalty,  Attornkv-at-Law,  Biu3  of  Lading* 

PiRB  Insurance,  Tblegraphs. 
Acknowlbim;mbnt. 

Letter,  alluding  to  "  those  old  notes, "  and  promising  *'  tvtxj  cent  that 

isdneon  them,"  does  not  remove  the  bar  of  the  statute.    62, 

IndoTMment  on  note,  acknowledging  "indebtedness  of  this  note," 

removes  the  bar  of  the  statute.    62. 
Baiuse. 

Statute  runs  against,  from  the  denial  of  the  bailment  and  conversion 

of  the  property.    63. 
Fbdbraz*  Courts. 

Will  enforce  State  statutes  of  limitation,  in  the  absence  of  Congres- 
sional legislation.    667. 
Joint  Nots. 

Payments  by  one  joint  maker  will  arrest  the  running  of  the  statute  aa 

to  all.     191. 
Land. 

Indosure  is  not  necessary  to  constitute  adverse  possession.     126. 
Land  Patent. 

Government  suit  to  revoke  for  fraud  and  misrepresentation,  may  be 

barred  bv  the  statute  or  laches.    62. 
Moneys  Received  for  Investment. 

Are  subject  to  the  bar  of  the  statute.    508. 
Res  Adjudicata. 

^lien  introduced  in  a  pending  action  by  supplemental  bill,  is  not  a  new 

cause  of  action,  and  the  statute  does  not  apply.     126. 
Stock  Subscriptions. 

Are  not  subject  to  the  running  of  the  ststnte,  until  celled  for,  and 

after  an  assignment  for  the  benefit  of  creditors,  until  the  court  makes 

a  call.    383. 
War  Period. 

In  Alabama,  is  to  be  deducted  from  a  calculation  of  the  statutory  bar. 

but  not  from  the  time  necessary  to  laise  a  presumption  of  payment. 

191. 

LIQUOR  LAWS.    See  Constitutionai,  Law. 
Cider. 
Whether  cider  is  a  vinous  or  spirituous  liquor,  within  the  prohibition 
of  a  license  law,  is  a  question  of  foct,  to  be  determined  by  a  jniy,  and 
not  by  the  court.    254. 

Prohibition  of  sale  of,  without  wnj  qnalifyins  aidyective,  applies  to  all 
dder,  without  repud  to  its  intosicating  quauty.    731. 


Sale  of,  to  be  exchanged  for  liquor,  is  equivalent  to  a  sale  of  the  liquor 
itself.    50B. 


Prohibition  of  sale  within  three  miles  of  a  church  does  not  apply  to  a 
contract  for  the  sale  and  delivery  of  liquor,  which  is  actually  outside 
that  limit.     126. 
Corporation. 

Where  a  corporation  sells  intoxicating  liquor  illc^ly,  its  officers  and 
its  may  be  convicted  and  punished  for  the  violation  of  law.  506* 
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LIQUOR  hKWS--(amiinM€d.) 

Druggist. 
Sale  of  intoxicatiiig  liquon  by,  when  fofbidden  b]f  itetnte,  is  not  es- 
cnaed  by  the  &ct  uat  they  were  sold  in  good  fiuth  as  a  medicine, 
without  knowledge  of  their  intoxicating  qualities.    73 1 . 

Gift  of  Liquor. 

Damages  cannot  be  recovered  for  injuries  occasioined  by  intoxication, 
under  a  statute  giTin^r  a  right  of  action  against  *'any  person  who 
shall,  by  selling  or  givmg  intoxicating  liquofs,  have  caused  the  in- 
toxication," from  one  who  gives  liquor  to  a  friend,  as  a  mere  set  of 
couxtesy,  without  any  purpose  of  pecuniary  gain.    316. 

lUJSOAi,  Sajje, 
Conviction  may  be  had  both  for  selling  without  a  license  and  frnr  sdl- 
ing  to  a  minor,  although  both  indictments  are  based  upon  the  same 
sale.    254. 

LocAi,  Option  Law. 
Validitjr  of  election  adopting,  cannot  be  questioned  in  a  prosecution 
frnr  its  violation*    191. 

HlNOR. 

Selling  to,  on  order  of  and  for  deliv«j  to  his  &tlier,  is  not  a  violation 
of  a  statute  prohibiting  the  sale  or  gin  of  intoxicants  to  minon.   306. 

SaW'C.  O.  D." 
Of  liquor,  con8i|;ned  by  a  common  carrier,  is  consummated  at  tiie  time 
and  place  of  shipment    791. 

Sbixing  Prom  Wagon  on  Highway. 

Does  not  violate  a  statute  prohibiting  the  unlicensed  sale  of  liquor, 
to  be  drank  in  the  seller's  **  house,  out-house,  yard,  garden,  or  the 
appurtenances.*'     191. 

Servant. 

Who,  in  the  sbsence  of  the  proprietor,  makca  sales  and  siwwmf  con- 
trol of  a  saloon,  may  be  convicted  of  keeping  such  saloon.    191. 

Taxation. 

Under  Michigan  statute,  a  foreign  manufiicturer,  who  sdls  at  whole- 
sale within  that  State,  is  taxable  aa  a  wholesale  dealer.    574. 

MARINE  INSURANCE. 
»    Abandonment. 

When  accepted.    254.  • 

Insurable  Interest. 

Part  owner  of  a  vessel  has  an  insurable  interest  for  advances  and  dis- 
bursements made  by  him  upon  a  venture  engaged  in  with  such  vessel 
by  himself  and  the  other  owners.    254. 

Rescue. 
General  avera^  expenses  for  rescuing  a  vessel  from  a  peril  brought 
about  by  negligence  in  her  navigation,  cannot  be  recovered  under  a 
policy,  whi(£  excepts  losses  firom  n^ligent  navigation.    316. 

Subrogation. 
Inures  to  insurance  company,  when  the  goods  inmred  have  been  lost 
at  sea  throurii  the  negligence  of  a  carrier,  and  the  insuxance  has  been 
paid  to  the  &pper.    447. 

Sunken  Cargo. 

Abandoned  to  underwriters,  may  be  sold  by  them  to  a  third  penon.  574. 

UNSBAWORTHINEaS. 

Will  be  presumed  when  a  canal  boat,  which  is  old*and  subject  to  heavv 
strains,  suddenly  springs  a  leak  and  sinks  in  &ir  weather  and  smooth 
water.    574- 

MARRIAGE. 
Indians. 
Solemnization  according  to  the  customs  of  an  Indian  tribe  need  not 
take  place  within  the  territory  of  such  tribe,  to  oonstitnte  a  valid  mar* 
3i6, 
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M  ARRI  AGE— (r£w//if«/tf . ) 
Re-Marriagb  after  Divorce. 
Prohibition  of,  renders  such  marriage  void  in  the  State  of  the  domi- 
cile, even  when  contracted  in  another  State  where  no  such  prohibition 
eziata.    354. 

MARRIBD  WOMEN.    See  HuSBANn  and  Wife. 

Acquiescence. 
By  a  married  woman  in  a  deed  made  during  her  minority,  will  not,  so 
long  as  she  is  covert,  amount  to  latification,  but,  to  annul  such  deed» 
she  must  pay  the  grantee  for  necessaries  supplied  her  while  a  minor» 
and  which  constituted  pert  of  its  consideration.    508. 

Assignment  for  Benefit  of  Creditors. 
In  Wisconsin,  cannot  be  made  to  a  married  woman.    790. 

Bi,ANK  Deed. 
A  married  woman  is  estopped  fix>m  disputing  the  validity  of  a  deed» 
regularly  executed  and  acknowledged,  and  subsequently  delivered  by 
her  husband  to  an  innocent  purchaser,  notwithstanding  the  fiicts  thiut 
at  the  time  of  its  execution  and  acknowledgment,  there  was  a  blank 
in  the  deed  for  the  name  of  the  grantee,  and  that  the  wife  was  misled 
as  to  what  proper^  the  deed  conveyed.    654. 

But  it  is  questionable  whether  the  doctrine  of  estoppel  is  thus  properly 
applied.    657. 

llie  proper  question  to  be  considered  is  whether  a  married  woman  haa 
the  capacity,  under  the  enabling  statutes,  to  execute  and  acknowledge 
a  deed  in  blank.    658. 

The  U.  S.  Supreme  Court  holds  that  she  has  no  such  capacity.    658* 
And  it  has  been  so  held  in  Iowa  and  Maf<sachnsett».    659. 
Decisions  cited  and  discussed.    660-4. 

Conduct  in  pais. 
Hay  operate  as   an   estoppel,  notwithstanding  coverture  and  the 
absence  of  fraud.     1 26. 

jDS  DlS^NENDI. 

At  common  law,  in  equity  and  under  the  statute,  the  rule  is  that  a 
married  woman  has  no  power  to  dispose  of  her  estate,  except  by  com- 
pliance with  the  requirements  of  the  instrument  creating  the  power. 
659. 

Where  a  statutory  power  is  conferred,  she  has  no  capacity  but  that 
expressly  given  in  me  statute,  whose  requirements  must  be  strictly 
complied  with.    662. 

MASTER  AND  SERVANT.     See  Liquor  Laws,  Negligence,  Rail* 
ROADS,  Sunday  Laws. 

Defective  Appliances. 
Railroad  company  is  responsible  for  an  injury  to  an  employe,  result- 
ing from  defective  car  brakes.    63. 

But  not  for  an  injury  to  an  engineer,  by  reason  of  the  defective  track 
of  another  company,  upon  which  he  was  tempocariiy  running  hia 
employer's  engme.    64. 

Discharge. 
What  conduct  of  the  servant  will  wamnt  his  dischaige  before  the  ex- 
piration of  the  term  of  his  employment.    508. 

Of  employe,  without  sufficient  excuse,  before  the  expiration  of  the 
term  of  his  employment,  entitles  him  ^rima  fade  to  the  stipulated 
compensation  tor  the  entire  term,  and  the  burden  is  upon  the  em- 
ployer to  show  what  he  conld  have  earned  elsewhere.    731. 

Fellow-Servant. 
What  is.     i^i. 

Foreman  ofbridge  gang  upon  a  railroad  is  a  fellow-servant  with  em- 
ployes operating  a  train  on  the  road.    316. 

Overseer  of  slashing-room  in  a  cotton  mill  is  a  fellow-servant  with  the 
second  foreman  of  Uie  machine-shop  department    317. 
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XASTBR  ilND  SWiWAKt^mUinmed.) 
Raiuoad  Coxpany. 

Itnotluibleforaiitiyiifyto  an  cnployebyfeMooof  a  danger  which 

might  have  been  <ibaerfed  and  avoided.    64. 

Bvtia  liable  for  an  ii^vry  to  a  btakmian,  anatained  at  night  from  an 

ovcihead  bridge,  whoae  pcozifliitj  he  ooold  not  know.    64. 
Vics-Prdtcipal. 

What  conadtnlea.    791. 

Ncadifftnoeol^ianotncgygeaoeoffeUow  employe,  and  the  employer 

la  Imbie  therefinr.    137. 

ICaCHANICS'  UENS. 
EAitaoAD  Coxpany. 
Cannot  daim  exemption  from  liena  for  electing  iti  bridgca,  on  grooada 
of  public  policy.    447. 

lONBS  kXm  MINING.    See  I«andu>rd  and  Tknant. 
'   MiNiNO  Ground. 

Aa  need  in  a  alatnte,  inclndea  a  ditch  and  water-right,  by  mwina  of 

which  a  mine  la  opeiated.    791. 

MORTGAGB.    See  Homsstbad  Laws. 

AGEIUtMKNt  TO  RKCONVEY. 

When  aoch  apeement  doea  not  conatitnte  a  mortgage.     136. 
PSOCSNDa  OP  Saxx. 
In  foiedoanie  proceedingi,  nnder  a  mortgage  given  to  aecnxe  two 
notea  of  the  mortgagor,  with  different  anretiea,  uoold  be  apfdied  to 
th^  payment  of  both  notca/ro  na/a.    583. 

MUNICIPAL  CORPORATION& 
Burnt  Buildings. 
Falling  of  walla  of,  doea  not  render  a  municipality  liable  for  the  dam- 
ages aoatained.    317. 


City  cannot  be  gamiaheed  and  made  liable  to  pi^  a  creditor  of  its 
creditor,  without  CApreaa  itatntory  proviaion.  wi. 
Bnemption  ia  baaed  entirely  npon  grafonda  of  poblic  policy.  a8i,  990. 
SUtntcs  of  Kanaas,  vdating  to  garnishment  and  citiea  of  the  second 
dam,  do  not  anthoriae  the  attachment  of  moneya  owing  by  anch 
cities.    s8i. 

NEGUGBNCB.    See  Canals,  Railroads,  Inpants,  Mastrr  and  Ssr- 
VANT,  Sunday  Laws,  Tbubgraphs. 
Agricultural  Socmv. 
Is  liable  to  one  injmed  by  reason  of  negligently  constructed  seats 
on  ita  foiigroond.    63. 


If  negligently  constmcted,  will  render  the  owner  liable  for  injuries 
occsetoned  tneiteby  to  the  domestic  animida  of  others,  although  it  ia 
entirely  on  hia  own  land.    667. 

Blind  Psrson. 
It  ia  not  negligence  per  u  ior  a  blind  pcfson  to  walk  unattmded  in 
the  street,  and  such  pcfson  is  bound  to  use  oidinary  care  only.    317. 

Concurrent  N8Gucrnc«. 
Of  carrier  and  third  perma,  by  iHiich  a  passenger  of  the  former  is  in- 
jmed, does  not  relieve  the  latter  from  liability.    509. 

Contributory. 
Boy  often  and  a-half  yeais  may  be  chargeable  with.    63. 
Ia  a  qneation  for  jury,  where  one  is  injured  after  dark  by  a  defect  in 


63. 

Ordinary  care  only  is  required  of  one  injured  by  a  machine  opereted  by 
another.    6^. 

Of  driver,  will  not  be  imputed  to  one  who  rides  by  invitation  in  a  v^i- 
de,  exercising  no  control  over  its  movements.     127. 


INDEX.  839 

NBGUGBNCB— (^v^<»«^- ) 

Of  pucnti,  cannot  be  imputed  to  a  child  of  tender  yean,  even  in  an 

action  whm  the  patents  aie  indirect  beneficiaries.    702. 

Is  chargeable  to  one  falling  into  a  hole  in  the  sidewalk,  which  conld 

have  been  plainly  seen.    191. 

BX<SVATOK. 

Absence  of  railing  and  trap-door,  teqnired  by  statute,  is  /n'mtf  Jade 
evidence  of  negiigenoe  on  tne  part  oithe  owner.    5^4. 
Pumished  by  a  storekeeper  for  the  convenience  of  lus  customers,  must 
be  of  good  material  and  safe.    792. 

EVIDBMCB. 

In  an  action  to  leoover  for  injuries  sustained  throng  reckless  driving, 
proof  is  admissible  of  the  amount  of  travel  on  the  street  where  the 
accident  occurred.     189. 

Obstruction  to  Travel. 
When  placed  in  street  by  order  of  the  judge  of  a  State  Court,  does  not 
render  the  municipality  liable  for  danuiges  occasioned  then^.     191. 

Private  Bridge. 
Need  not  be  kept  in  repair  by  the  owner,  although  used  by  the  pub- 
lic without  his  invitation  or  any  benefit  accruing  to  him.    792. 

PuBuc  Nuisance. 
Permitted  by  a  municipality,  renders  it  liable  for  damages  sustained 
by  reason  thereof.    792. 

Registered  Letter. 
Delivered  by  a  letter-carrier  to  a  hotel  clerk,  and  lost  through  the 
nc^i^nce  of  the  latter,  renders  him  liable  to  the  carrier  for  money 
contained  in  the  letter,  which  the  carrier  has  been  compelled  to 
refund.    792. 

Remaindermen. 
Are  not  liable  for  defects  in  a  wharf  property,  existing  before  it  comes 
into  their  possession,  subject  to  an  outstanding  lease,  unless  expressly 
notified  thereof.    792. 

NEGOTIABLE  INSTRUMENTS.     See  BilAS  and  Notes,  Buas  ov 

Lading,  Checks. 
Bottomry  Bills. 

Are  not  negotiable  in  U.  S.    317. 
Collateral  Note. 

Is  not  negotiable.    254. 
Registered  Virginia  Coupon  Consols. 

Are  not  negotiable,  without  indotsement.    731. 
Renewable  Note. 

Promissory  note,  renewable  at  the  option  of  the  pajree  or  holder,  is 

not  nw>tiable.    792. 
Stock  (Ssrtificate. 

Is  not  negotiable,  atty  usage  among  stockbrokers  to  the  contrary  not- 
withstanding.   255. 
Warrant. 

Older  for  payment  of  school  funds  is  not  negotiable.    254. 

NOTARY  PUBLIC. 
Surety. 
Under  what  drcnmstances  the  suretjr  on  the  official  bond  of  a  notaiy 
public  will  be  liable  for  a  felse  certificate  of  acknowledgment.    447. 

l^UISANCB. 


Location  near  residences  will  be  enjoined.    127. 
Cultivation  of  Land. 
Usual  and  reasonable  cultivation  of  land  will  not  constitute  a  nuis- 
ance, although  the  soil  is  drained  into  a  mill-pond  by  reason  of  such 

575- 
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PUBUC. 

Public  nniflance  will  not  be  enjoined  at  the  sait  of  an  individnal,  on- 
less  the  latter  anfier  some  private,  difect  and  material  damage^    317. 

PARBNT  AND  CHILD. 
Torts. 
Father  is  reBpoosible  in  damages  lor  the  torts  of  his  children,  com- 
mitted with  his  ooontenance  and  enconxagement.    317. 

PARTNERSinP. 
GooD-wnx. 
Of  the  insnnmce  agenc^r  bosincss  of  a  dissolved  firm  does  not  beloog^ 
to  either  partner  exclusively.    509. 

SiBAX.BD  INSTRUMBNT. 

Bzecuted  in  the  firm  name  by  one  partner  only,  does  not  bind  the 
firm.    383. 


Is  not  changed  into  a  general  partnership  by  a  fiulure  to  comply  with 
the  statutory  requirements,  wnich  renders  the  special  partner  liable 
to  creditors  as  a  genersl  partner.    668. 


PATENTS. 


False  oath  that  the  applicant  is  a  cttisen  of  U.  S.,  made  innocently 
and  without  frandnkatt  intent,  will  not  aflbct  the  validity  of  a  patent. 

318. 
Fraud. 

Bill  to  cancel  patent  obtained  through  fraud  may  be  maintained  by 

U.  S. .   127. 

Gambung  Dbvxcb. 

Cannot  be  patented.    793. 

HfFRINGBMBNT. 

Of  invention,  before  patent  is  issued,  will  not  be  enjoined.    318. 

Lapsbd  Bngush  Patent. 
Will  prevent  the  issuance  of  an  American  patent  for  the  same  inven* 
tion.    793. 

Promissory  Notb. 
Given  in  U.  S.  for  an  English  patent,  is  Subject  to  the  English  rule 
that  a  promise  to  pay  for  a  void  patent  is  not  without  considera- 
tion.   318. 

PHYSICIANS.    See  Privilbgbd  CoMMumcATiONS. 
Operation. 
Surgical  opcntion  upon  a  married  woman  may  be  performed  without 
her  husband's  consent.    255. 

PLEADING. 
Damages. 
In  an  action  by  an  administrator  for  causing  the  death  of  decedent, 
brought  on  behalf  of  the  widow  and  children,  a  genersl  averment  of 
damages  is  sufficient.     148. 

PRACTICE. 

Imperfect  Pleadings. 
Are  cured  by  verdict.    668. 

Special  Verdict. 
If  silent  concerning  anv  of  the  issues  in  the  case,  it  will  be  presumed 
that  the  party  havmg  me  burden  of  proof,  fiuled  to  prove  them.    148. 

Venirk  de  novo. 
Will  not  be  grsnted,  where  a  special  verdict  does  not  contain  an  affirm- 
ative or  express  finding  upon  some  of  the  issues.    148. 

Verdict. 
Affidavits  of  jurors  will  not  be  received  to  impeach  their  verdict.    576. 
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PRINCIPAL  AND  SURETY. 
Guardian. 
Release  by  ward  and  diachaxge  by  conrt,  both  fimndnlentlj  obtained 
by  guardian,  do  not  operate  to  relieve  his  surety  from  liability.     137. 
Public  Officers. 
Sureties  for  clerk  of  court  are  not  relie^.'ed  from  liability  by  the  fiulure 
of  the  board  of  auperviaon  to  audit  the  clerk 'a  accounts,  as  required 
by  law.     127. 

PRIVILEGE. 
Sbrvicb  of  Process. 
Cannot  be  made  upon  a  party  to  an  injunction  suit,  while  attending 
the  hearing.    63. 

Nor  upon  a  non-resident  who  has  come  from  another  State  lor  the  sole 
purpose  of  attending  and  testifying  in  a  case  to  which  he  is  a  party* 
318- 

PRIVILEGED  COICMUNICATIONS. 
Attornhvs-at-Law. 

Communications  bv  a  client  to  his  atfcomejr,  counsellor  or  solicitor,. 

for  the  purpose  of  obtaining  professional  advice  or  asaistanoe,  are  pro- 
tected ffom  disclosure,    i. 

Privilege  extends  to  clerks  and  assistants  of  attorney ;  also  to  neces- 
sary interpreter.    4. 

Exceptions  to  rule.    4,  5,  6. 

Rule  covers  all  methods  of  communication.    6. 

Waiver  of  privilege  may  be  made  b3r  client.    7. 

Confidential  communications  made  in  order  to  obtain  advice  to  aid  in 

the  ccmimission  of  crime,  are  not  protected.    8. 
Cx,brgymrn. 

Confessions  to  clergymen  are  not  privileged  at  common  law.    15. 

Many  States  have  protected  such  confessions  by  statute.     15. 

Privile^  depends  upon  the  confession  having  been  made  to  the  cler- 
gyman in  his  professional  capacity.     15. 
Physicians. 

Communications  by  a  patient  to  his  physician  are  not  privileged  at 

common  law.    9. 

Many  States  have  protected  such  commtmications  by  statute.    ^ 

Privile^  extends  to  all  information  acquired  by  the  physidan  in  his 

professional  capacity,  whether  from  the  patient,  frx>m  otheiB,  or  from 

his  own  observation.    9. 

Information  not  necessary  to  enable  physician  to  act  professionally, 

is  not  protected.     11. 

Nor  information  obtained  from  one  who  seeks  advice  to  aid  in  the 

commission  of  crime.     11,12,14. 

Waiver  of  privilege  may  be  made  by  patient.     la. 

But  not  by  his  representatives,  after  his  death.     13. 

Privilege  extends  to  the  physician's  assistants.    14. 
Statutes. 

Arizona.     16. 

Arkansas.    16, 17. 

California.    17. 

Colorado.     17. 

Dakota.     17. 

Georgia.    17. 

Idaho.    18. 

Indiana.    18. 

Iowa.     18. 

Kansas.     18. 

Michigan.     18,  19. 

Minnesota.     19. 

Missouri.     19. 
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Mo&tuuu    19. 
Nebraska.    19. 
Ne¥»di.    19,  ao. 
New  Yofk.    90. 
Ohio.    90. 
Ore^pon.    90. 
PeimsylTUiia.    ao. 
TenneMee.    91. 

Utik.    91.* 

WMhlllfftoB.     91. 

WifoooSa.    91. 
Wjoming.    9i. 

PROCBSS.    See  Vwtmunm. 

SBRVICS  Oir  HOUDAY. 

It  not  invelid  in  New  Jeney.    447.   • 

PUBUC  LANDS. 

Fbncb. 
May  be  erected  by  an  owner  of  lands,  if  wlwOy  witldn  tte  limiti  of 
hia  own  property,  even  if  it  happens  to  adnally  iadose  ostain  poblic 
lands.    795. 

LnaTATRnr. 
Begins  to  mn  sgainst  a  grantee  of  the  United  Stutes  from  the  date  of 
final  proof  and  payment.    793. 

ShoeeXands. 
Belon^ng  to  the  United  States;  become,  npon  the  adtnisriim  of  a  Ter- 
ritory mto  the  Union  as  a  Slate,  the  property  of  such  State.    795. 

PUBUC  OPPICBRS. 

CutEK  ov  Court. 
Is  liable  for  fidluxe  to  reootd  pleadings  and  judgments,  as  leqnired  by 
law.    lu. 

Couimr  Teeasuexe. 
Cannot  contract  to  collect  delinquent  tazea  for  a  adpnlated  per  cent, 
of  the  interest  and  penalties.    7^3.         • 

Is  not  acconntahle  rarlhnds  received  by  his  predecessor  snd  nottians- 
feried  to  him.    63. 

Custodian  ov  Pubuc  Homnr. 

Who  has  given  bond  for  its  safe  keeping,  is  not  disrhaiyed  from 
liability  by  the  frilore  of  the  bank  where  he  has  depoaited  such 
money.    73'* 

Pish  Inspectoe. 
Has  judicial  dntieB,  and  is  not  liable  for  the  oiaaner  of  their  perform- 
ance.   64. 

Kebpse  oy  Jail. 
Who  receives  United  States  prisoners,  and  is  paid  for  their  mainten- 
ance, is  an  officer  of  the  court,  and  punishable  as  snch.    793. 

POWBE  TO  REMOyE. 

Does  not  indnde  power  to  suspend.    575. 


Are  not  subject  to  attachment  for  debt.    985. 
V.  S.  Deputy  Suevevoes. 

Statutory  affidaTit  of,  cannot  be  made  before  either  a  notary  public  or 

CommisaioBer  of  the  U.  S.  Circuit  Court.    668. 
U.  S.  Maeshau. 

Are,  within  the  scooe  of  their  authority,  national  peace  officers,  with 

all  Uie  statutory  and  common  law  powers  appertaming  to  peace  offi- 

585. 
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ILAILROADS.     See  CowOTiTUfioiiAL  I«AW»  Dakagis,  BimntifT  Do- 
main, BviDENCB,    PncTuav,    LnsLt   Mastsk   and   Sshtant, 

MSCHANICS,    LOOCS,    NSOUCXNCS,     lUCMVEM,     SUNDAY     I«AWS, 
TaZAT10N»  TSLSFHOmt. 


May  recover  from  failroed  oonpeiiy  ftc  iajnriee  earned  by  reaioa  of 

a  boll  on  the  track.    509. 

Or  a  delect  in  a  Gar«OBpliiig  which  is  not  obHoua.    14S. 


Built  by  nJlfoad  company  at  the  croiring  of  a  public  etreet,  moat  be 
coostructed  and  maintained  in  snch  a  manner  as  to  render  it  eafe  for 
poWc  travcL    731. 

CONTMBUtOmV  NaOUGXNCB. 

Under  what  dxcnnutanoet  contribotory  ne^igence  will  not  be  in- 

fened*    3'^ 

Fkilnre  to  stop,  look  and  liilen»  will  prerent  recotery  for  an  inlory 

■oatained  at  a  croiaing*  even  though  tne  gates  were  not  lowexea,  no 

warning  given,  nor  lUhli  ehown.    447. 

Reoorerr  cannot  be  had  for  death  of  penon  walking  on  track,  how- 

erer  negligent  the  railroad  company  may  have  been.    509. 

What  is  snch  negligence  on  the  pert  of  one  injured  at  a  railroad 

ing,  as  will  relieve  the  rsHnad  company  from  liability.    575. 


Waminff  must  be  riven  of  the  approach  of  a  tndn  to  a  crossing, 
although  the  railnM  pssses  over  the  highway  upon  a  trestle.    509. 
Bamagbs. 
Rules  governing  messnre  of  damages  for  wiougful  expulsion.    9B,  99. 

ajrht  and  mental  snflering  are  nroper  elements  o£  damage  in  an 
on  for  the  unlawful  ejection  ot  a  woman  from  a  psiscngcr  train. 

959. 

Under  what  circumstsnces  punitive  damages  maybe  recovered  by  a 

paiscnger  from  a  rsilroad  company.    955. 
BSFOT  Geounds. 

Are  under  the  same  complete  and  exclusive  dominion  of  a  railroad 

corporation  as  that  exercised  bv  every  individual  over  his  own  pro- 

peity,  and  it  may  exdnde  ana  admit  whom  it  plcssrs,  coming  to 

transact  private  business.    ^3. 
Hkinbnt  Domain. 

Public  use,  such  as  will  authorize  the  taking  of  land  by  a  railroad 

company,  does  not  exist,  where  the  purpose  is  to  build  a  switch  or 

branch  road  to  reach  a  private  manufactory.    955. 


Reasonable  additional  charge  may  be  made  when  fore  is  paid  on  trsin. 

98- 

But  only  when  there  is  an  office  at  the  station,  where  passenger  could 

have  bcmght  a  ticket.    95. 

Payment  may  be  made  at  any  time  before  conductor  has  stopped  the 

tram  and  begun  to  eject  the  passenger.    96. 


To  avoid  liability  for  burning  hay  by  sparks  from  a  locomotive,  the 

jury  must  find  that  the  empfoyes  were  competent  and  skillftd^  and 

the  locomotive  properly  eqiBpped  and  opeiated.    64. 

Under  what  drcumstancea  recovery  for  damages  alleged  to  have  been 

caused  by  fire  started  by  a  locomotive,  cannot  be  ha£    383. 

What  evidence  is  sufficient  to  warrant  the  inference  that  a  fire  whidi 

damages  crops,  originated  from  a  passing  locomotive.    447. 

iNsracTom  ov  P&bight  Cars. 

Is  a  follow  servant  of  the  other  em|>lo}res,  and  the  railroad  company 
is  not  liAble  to  such  employes  for  injuries  caused  by  ne^igent  infec- 
tion of  loaded  cars.    575. 
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tBMMCUhAWL  TlCXMXS. 

Where  conditioiis  nnder  which  a  ticket  has  been  iaaned  aie  Ttolated^ 
the  xtulroad  may  refiiae  to  aoce^  it.    92. 
Bat  paasengcr  is  entitled  to  notice  of  such  conditions.    92. 
Laborbrs. 
Engaged  in  lajring  a  new  tzack,  aie  entitled  to  proper  signala  of  the 
approach  of  trains  on  the  adjoining  track.    793. 


Not  good  after  eniration  of  limit,  and  paiscngcr  may  be  ejected  if  he 
refnse  to  paj  his  mre.    90. 

Snflicient  ifjonxney  be  bcsnn  before  midni^t  of  the  day  of  expira- 
tion, even  ifnot  oompletea  on  that  day.    90. 
But  joQxney  most  be  oontinnons.    9 1 . 

If  limitation  does  not  appear  on  face  of  ticket,  and  xiassfiifirr  has  no 
other  notice,  it  may  be  nsed.    91. 
Words,  "Good  for  this  trip  only,'*  relate  to  jonmey,  not  to  time. 

Bxpiied  ticket,  when  nnnsed  and  not  obtained  by  frand,  belongs  to 
passenger.    91. 

IfiM  OF  TlCKBT. 


Fsllson  passenger. 

Berth  in  sleeping  car  is  not  within  this  mle.    89. 

No  decisioti  npon  question  where  condnctor  has  seen  and  punched 

ticket  bcfofe  its  loss.    oo. 

Reasonable  time  most  be  given  to  find  ticket.    97. 


In  England  cannot  be  removed  from  train  for  refnsal  to  produce  ticket 
or  pay  fiue,  where  the  by-law  of  the  railway  company  ^diich  reauires 
this  to  be  done,  makes  no  provision  for  its  enforcement  by  expusion. 
81. 


Right  to  remove  for  non-compliance  with  such  by-law  cannot  be  im- 
plied as  part  of  the  contract  of  carriase.    81. 

But  in  united  States,  fidlure  to  produce  ticket,  or  pay  ftre,  justifies- 
efection.    90. 

And  where  rules  require  ticket  to  be  purchased  before  entering  trsin, 
pajrment  on  train  need  not  be  acceptc^.    90. 
But  not  so  where  ticket  office  is  shut,  and  there  is  no  negligence  by 


fcg^igcnoe  by  passenger  will  prevent  recovery.    95 


ill  prevent 
ilv  be  put  0 


One  not  a  trespasser  can  only  be  put  off  at  regular  station.    97. 

But  a  trespasser  may  be  put  off  anywhere,  provided  it  does  not  expose 

him  to  serious  danger.    97. 

Passenger  may  be  forcibly  expelled,  provided  no  unnecessary  force  is 

used.    ^. 

But  may  not  forcibly  resist  expulsion,  even  when  entitlad  to  ride. 

98- 

Even  trespassfn  must  not  be  exposed  to  serious  risks.    98. 
Intoxication  does  not  excuse  want  d  ordinary  care  and  prudence  by 
a  passenger.    128. 

Disorderly  passenger,  or  one  using  profime,  obscene  or  vulgar  lan- 
guage, may  be  forcibly  ejected  from  train.    192. 
Sick  paiseiiger  ma}r  be  removed  from  a  car,  but  not  without  due  care 
and  proviaion  for  his  safety.    255. 

Intoxicated  passenger,  who  uses  vi<^ent  and  indecent  language,  pulls 
the  bdl-jope  and  threatens  the  conductor  with  a  knm,  may  be 
ejected  from  the  train  at  night  and  at  a  place  distant  from  any  station. 
318. 
Pknai,tv. 
In  England  fraudulent  intent  in  necessary  to  sustain  recovery  for  the 
penalty  imposed  by  statute  without  payment  of  fare.    87. 
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But  failure  to  produce  ticket  Ib  prima /acie  evidence  of  fraud.    87. 

Use  of  non-tnnsferable  ticket  by  one  not  the  purchaser  is  fraudu- 
lent   87. 

In  United  States  and  Canada  snch^penalties  are  rarely  enforced.    88. 
PuRCHASB  OP  Tickets. 

From  one  not  an  agent  of  railway  company  for  sale  of  tickets  is  at 

risk  of  purchaser.    93. 

Fraud  by  purchaser,  or  fiulnre  of  consideration,  justifies  refusal.    93. 
Sbats. 

Railroad  is  bound  to  proride  seats  for  paaaengen,  but  they  need  not 

be  perfectly  satis&ctory.    95. 
Stop-ovbr  Privilbgb. 

In  absence  of,  stopping  over  is  an  abandonment  of  the  right  to  demand 

passage  for  the  rest  ofthe  distance.    91. 

who  may  ^rant  privilege.    91 . 

In  Maine  given  by  statute.    91. 
Sunday  Trains. 

When  a  railroad  permits  persons  to  ride  npon  a  freight  train  running 

specially  on  Sunoay,  though  exacting  no  fare,  it  assumes  the  same 

duties  to  them  as  to  regular  passengers.    318. 
Tbusgraph  Opbrator. 

Is  not  a  fellow-servant  with  a  brakeman.    793. 

TiCKBT. 

Of  firm,  entitling  either  partner  to  ride,  but  only  one  on  any  train, 
must  be  presents  upon  every  trip.    384. 
Ticket  Agents. 
Acts  and  statements  of,  do  not  affisct  controversies  between  conductor 
and  passengera.    93. 
Exceptions  to  rule.    93,  94. 
How  far  such  acts  and  statements  are  admissible  against  company. 

94- 

RECEIVERS. 
Distribution. 
Claim  of  consignee  for  the  value  of  goods  lost  by  fire  while  in  posses- 
sion of  a  railroad  company,  and  before  the  receivership,  is  not  entitled 
to  priority  over  the  claims  of  bondholden.    509. 

RELEASE. 
Joint  Tort-feasors. 

Settlement  and  release  of  claim  against  one  or  two  joint  tort-feasors 
will  bar  an  action  against  the  other.    509. 

REMOVAL  OF  CAUSES. 

AUBN. 

Suit  by,  cannot  be  removed  on  the  ground  of  local  prejudice.    794. 

Corporation. 
An  action  against  a  corporation  created  under  the  laws  of  another 
State  may  be  removed  to  the  Federal  Courts,  although  such  corpora- 
tion has  an  office  and  agents,  and  does  bnsiness,  in  the  State  where 
suit  is  brought.    510. 

DivERSB  Citizenship. 
Must  be  sufficiently  shown  on  the  record,  or  the  cause  will  be  remanded, 
even  after  appeal.    794. 

Local  Prbtudicb. 
Is  not  sufficient  ground  for  removal,  when  such  prejudice  is  confined 
to  a  single  county,  and  the  State  laws  allow  a  cause  to  be  removed  to 
another  county  of  the  same  State.    ^  10. 

Is  sufficient  ground  for  removal,  without  regard  to  the  amount  in 
controveny.    575. 

Pbnaltv. 

Action  for,  by  State  official,  cannot  be  removed.    31a 
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May  remote  CHiae,  in  whkli  he  has  been  soed  bj  ft  citucn  of 
State.    575. 
State  Col»t- 
Has  no  power,  wlien  the  petitioB  and  bmd  aie  m 
determine  an  kme  of  fiKt  raised  npon  the  pcchioa.    5i<k 

REPLEVIN. 


Goods  attachrf  by  an  officer  of  the  law» 
bereplcried.    510L 

REVENUE  LAWS. 
AUUVAL  ov  Vbsskl. 
Vessel  driTen  ashore  bj  stress  of  weather  has  not  "arrtfcd  " 
the  limits  of  a  ooDection  district,  within  the  statntorj 


Action  for,  is  abated  t>7  the  death  of  the  defaadant.    511. 

iHVOtUHTAmT  PAVMKim. 

Of  duties,  uriiat  coiistitutea.    794- 
REWARD. 


Peiluiuianceofconditionaof  pfopoaalypohiidynindeto 
pefsons,  constitutes  an  acceptance.     ii3« 
Bvt  not  where  the  party  pqfoiming  had  no  laomltdgt  of  die 
posaL    116. 


When  acted  on,  is  binding  npon  private  citizen  mating  it.     1 12. 
Bnt  only  when  the  acts  done  have  been  with  a  view  to  the 
andperlbnnanceof  the  cootnct  tendered  by  the  offer.    116,117. 
PVBUC  Ofpicek. 
Is  entitled  to  daim  reward  for  performance  of  an  act  which  is  not 
part  of  hia  official  dnty.     1 13. 

SALE.    See  Chatbkl  MomTCACB,  Lifiuom  Laws. 


What  is  such  delivery  of  grain  to  an  devator  owner  aa  win  cciostitute 
a  sale.    128.  , 

Is  a  qnestioti  for  the  jnry.    44S. 

Inspection. 
Right  of,  nnder  a  contract  to  deliver  goods  <m  board  a  stramrr  at 
Liverpool,  to  be  shipped  to  New  York,  cootinnes  until  their  arrival 
at  the  latter  place.    794. 

NoncB  OF  R^BCnoN. 
Of  goods  porchaaed  under  an  executory  contract,  when  not  unreason- 
able.   794. 

Pakt  Pavmbnt. 
Confers  no  title,  when  the  goods  are  not  to  be  delivered,  until  pay- 
ment of  the  total  cash  consideration.    448. 

Purchase  of  Goods  to  be  Manufactured. 
Cannot  be  rescinded  by  the  purchaser  after  receiving  a  portion  of  the 
order.    794- 


In  whidi  to  return  unsound  horse  is  a  question  for  the  jury.     laS. 


Of  goods  pnrchaaed  on  credit,  and  marked,  bnt  still  to  be  weighed  and 
shipped,  vests  immediately  in  the  pnrchaaer.    795. 
Vendor's  Lien. 
When  the  possession  of  personal  property  is  |^ven  to  the  bujrer,  and 
no  resenratf  on  of  title  is  made,  there  la  no  valid  vendor's  lien.    291 . 
General  rule  is  that  a  vendor  of  chattels  haa,  until  delivery,  a  lien  upon 
tiiem  for  the  price.    293. 
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SALE— (oMi/tMM/.) 

But  this  principle  does  not  apply  to  conditional  tales.    993. 

Taking  a  pfomissory  note  te  the  price  does  not  aiiect  &  vendor'a 

lien,  so  Ions  aa  he  remains  the  holder  of  the  note.    293. 

Where  goods  are  to  be  paid  for  on  delivery  and  the  vendee  refhses  to 

Esy  npon  completion  of  the  delivery,  the  vendor's  lien  remains  and 
e  may  resame  possession.    394. 
Until  delivery,  Uie  rij^t  oi stoppage  in  transitu  remains.    394. 
What  constitutes  delivery.    294-5-6. 

SHIPPING..   See  Adiii&ax,Tv. 
Row-boat. 
Is  not  a  **vessel,**  and  a  stra mrr  is  not  bound  to  change  her  conrK 
for  one.    319. 

SLANDBR.    See  LuSL. 
Bavbsdeoppbr. 

The  foct  that  a  conversation  between  husband  and  wife  is  overheard 

by  a  thinl  person  who  is  secretly  listening,  without  their  knowledge^ 
.    vnll  not  render  the  words  spoken  slanderous.    410-$* 
Obugation  to  Rbpbat. 

What  is  such  a  statement  aa  does  not  place  those  hearing  it  under  a 

moral  obligation  to  repeat  it.    795. 

P&IVILBGB. 

Words  spoken  by  husband  to  wife,  accusing  a  female  friend  of  the 
latterofpequry  and  want  of  chastity,  are  not  privileged,  where  thehus- 
band  ana  wife  are  on  bad  terms,  and  the  woman  spoken  cyf  had  bera 
a  witness  against  the  husband  in  divorce  proceedings.    371. 
What  communications-are  privileged.    28a 
Woids  addressed  by  husband  to  wife  in  private,  are  privileged.    410- 

3-4-5- 

PUBUCATION. 

Communication  by  husband  to  wife  is  a  publication.     135,  190,  371, 
376. 

Defematory  words  are  not  actionable  until  published.    376. 
To  constitutepublication,  it  is  sufficient  if  the  slander  be  made  known 
to  a  single  third  person.    377. 
Must  be  made  by  defendant.    377. 

It  is  a  publication  to  deliver  a  writing  to  a  person  who  must  neces- 
sarily read  it.    377. 

What  is  sufficient  evidence  of  publication.    378. 
Publication,  brought  about  by  the  plaintiff's  own  act,  gives  no  rig^t 
of  action.    379. 

Moral  and  intellectual  character  of  the  person  in  whose  hearing  the 
slander  is  uttered,  is  irrelevant.    380. 

Stockholdbr. 
Statements  made  by,  at  a  stockholders*  meeting,  char;^ng  drunken- 
ness and  incapacity  to  an  officer  of  the  corporation ,  are  pnvifoged.  795. 

Words  Actionabuc  per  sb. 
Words  spoken  of  butcher,  charging  him  with  selling  the  meat  of  dis- 
eased cattle,  are  actionable /«r  jr.    511. 
Also  the  wosd  '*  prustitute,'^'  when  spoken  of  a  married  woman.    511. 

Words  Charging  DRUtacBsnaas. 
Are  not  actionable  per  u,    731. 

STATUTES. 


Aasiyiments  for  the  benefit  d  creditofa.    373. 
Life  insurance,  payable  to  wife.    433. 
Married  woman^s  rights  (faction.    754. 
Tdephonea.    75. 
AsnoHA. 
Assignments  for  the  benefit  oTciiBditora.    373. 
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STATUTES— (r<wi/fiiM«f. ) 

Communicatioiis  to  attomeys  and  clef]gyiiieii .    i6. 

BCarried  women's  rights  of  action.    754. 
Arkansas. 

Communications  to  attomejrs,  dcfgjrmen  and  {ihystcians.    16,  17. 

Life  insurance,  ftayable  to  wife.    453. 

Suit  by  wife  against  husband.    754. 

Telepnones.    76. 
Caufornia. 

Communications  to  attorneys,  dergjrmcn  and  fihjrsidana.    17. 

Life  insurance,  payable  to  wife.    453. 

Married  woman^s  rights  of  action.    754. 

SheriA.    615. 
Cou>raoo. 

Communications  to  attorneys,  ckfgymen  and  physiciaak    17. 

Life  insoiance,  payable  to  wife.    434. 

ICarried  woman^s  rights  oi  action.    755. 
CoNinKmcuT. 

Liability  for  cansing  death.    5 14, 577. 

Life  insurance,  payable  to  wife.    419,  434. 

ICarried  woman^a  rights  of  action.    756. 

Telephones.    76. 
Dakota. 

Conmranications  to  attorneys,  clergymen  and  phyridaaib    17* 

Harried  woman 's  rights  of  action.    757. 

Telephones.    78. 


Life  insurance,  payable  to  wife.    434. 
Married  woman^s  rights  of  action.    757. 

England. 
Contracts  (Indiim  Contract  Act).    115. 
Fraudulent  conveyances  (Statute  oi  13  Bliabefh}.    494. 
Liability  for  causmg  death  (Lord  Campbell's  Act).    38a,  584. 
Life  insurance,  payable  to  wife.    432. 
Married  woman^s  rights  of  action.    753. 
Railroads  (R.  W.  clauses  ConsoUdatton  Act).    87. 

PlX>lUDA. 

Life  insurance,  payable  to  wife.    434.  * 
lurried  woman^s  ri^^ts  of  action.    757. 

GEORGIA. 

Communications  to  attome3rs.    17. 

Life  insurance,  payable  to  wife.    434. 

Married  woman^s  ri^^ts  of  action.    757. 
Idaho. 

Communications  to  attorneys,  clergymen  and  phyridana.    x8» 

Married  woman's  rights  of  action.    758. 
Ilunois. 

Assicnments  for  the  benefit  of  creditors.    364*  373. 

Liability  for  causing  death.    392. 

Life  insursnce,  pajrable  to  wife.    435. 

Married  woman^s  rights  of  action.    758. 

Telephones.    79. 
Indiana. 

Communications  to  attomm,  deigsrmen  and  phystriatia.    A 

Department  of  StatifltiGS.    688. 

Electioiv.    699. 

Liability  for  causing  deatili.    578. 

Life  insurance,  payable  to  wife.    435. 

Married  woman^s  rights  of  action.    759. 

Telephones.    79,  141. 


INDEX.  849 

^rCATVr^S— {continued.) 
Iowa. 

Assignments  for  the  benefit  of  creditora.    374. 

Conimnnications  to  Attorneys,  clerg3rmen  and  physicians.     18. 

Liability  for  cansing  death.    515,  579. 

Life  insmance,  payable  to  wife.    430. 

Married  ¥roman^s  rights  of  action.    760. 
Kansas. 

Attachments.    381. 

Communications  to  attorneys,  clergymen  and  fihysicians.    i8. 

Liability  for  cansing  death.    525. 

Life  insurance,  payable  to  wife.    436. 

ICarried  woman^s  rights  of  action.    761. 
Kbntucky. 

Assi^^nments  for  the  benefit  of  creditars.    375. 

Liability  for  cansing  death.    513,  532. 

Life  insurance,  payable  to  wiw.    436. 

Married  woman^s  rights  of  action.    761. 

Telephones.    142. 
Louisiana. 

Assig^nments  for  the  benefit  of  creditors.    376. 

Married  woman's  rights  of  action.    76 1 . 

Telephones.    333. 
Mainb. 

Aasi^ments  for  the  benefit  of  creditors.    375. 

Liability  for  causing  death.    195. 

Life  insurance,  payable  to  wife.    436. 

Married  woman  s  rights  of  action.    762. 
Maryland. 

Assi^ments  for  the  benefit  of  creditors.    375. 

Life  insurance,  payable  to  wife.    437. 

Married  woman^s  rights  of  action.    763. 

Telephones.     142. 
Massachusetts. 

Aasi^ments  for  the  benefit  of  creditors.    376. 

Liability  for  causing  death.    192,  395. 

Life  insurance,  payable  to  wife.    437. 

Married  woman^s  rights  of  action.    764. 
Michigan. 

Communications  to  clergymen  and  physicians.    i8. 

Life  insurance,  payable  to  wife.    437. 

Married  woman  s  rights  of  action.    764. 
Minnesota. 

Communications  to  attorneys,  clergymen  and  physicians.     19. 

Life  insurance,  payable  to  wife.    437. 

Married  woman^s  rights  of  action.    766. 

Telephones.    143,  a  10. 
Mississippi. 

Life  insurance,  payable  to  wife.    438. 

Married  woman^s  rights  of  action.    766. 

Telephones.    143. 
Missouri. 

Communications  to  attorneys,  clerg3rmen  and  physicians.    19. 

Life  insurance,  payable  to  wife.    438. 

Married  woman  s  rights  of  action.    766. 

Telephones.    211. 
Montana. 

Communications  to  attorneys,  clerg3rmen  and  physicians,    i^ 

Married  woman's  ri^^ts  of  action.    767. 
Nebraska. 

Commnnications  to  attorneys  and  defgymen.    19. 
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Muried  woman's  rignta  of  actum.    768. 
Telcphoaca.    265. 

NSVADA. 

Comminiicatioiia  to  attomeja,  dogymcB  and  phjaldaaa.    19. 
Harried  woman's  rights  of  actk».    768. 

N«w  Hampshzke. 

▼  *■**-  •  - 


tnamanoe,  pajabic  to  wile.    438. 
ried  woman^a  righta  of  action.    768 


T^nhooo.    9^. 


ie  to  wife.    43^ 
ngttts  (faction.    77 

77X« 


Commnnications  to  attorneys,  clergymen  and  phjrsiciana.    ao» 
LiabOitj  for  cansing  death.    514,  ^. 
life  inaorance,  pajiible  to  wife.    439. 
Married  woman^s  rights  of  actian.    773. 
Talc|>oopcs«    333* 
NOKXK  Cakouna. 
life  tnanranoe,  psyable  to  wife.    433, 439. 
Married  woman^s  rights  of  action.    774. 
■■>• 

AsBigiiiuento  for  the  benefit  of  credttnnk    37^ 
Cow mn'nicationa  to  attcxneys,  deigynien  and  physiciana.     so. 
life  iiMiii  am  1 ,  payable  to  wife.    440. 

m^s  dibits  (^  action.    773. 

535- 

to  attorneys,  dergymen  and 
( righta  of  action.    775, 

Commnnicationa  to  attorneys.    90. 
liability  for  canaing  death.    337,  58s.  * 
life  inanrance,  payable  to  wife.    440. 
Married  woman^s  rights  of  action.    748,776. 
Tdepliones.    396. 

KflODS  ItlJLHD. 

life  insnance,  pay^le  to  wife.    441. 

Married  woman  s  rights  of  action.    779* 

Tdephonea.    398. 
South  Cabouha. 

Married  woman's  righta  of  action.    779. 
^^M^tewB.    399. 

ConmHUcationa  to  Attorneys,    ax. 
liidrflibf  §af  eanainsr  *^o^♦^»-    101. 
Life  manranoe,  payable  to  wife.    441. 


AasigBnienta  for  the  benefit  of  creditors*    379^ 
OiiMninn|cationa  to  attora^a.    21. 
TiabMty  far  canainy  death.    514. 
MameBwotaan's  nj^ta  of fection*    7^1^ 
Triephones.    401. 
Ujiitwi  Statbs. 

6xs« 
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Habeas  Carpus,    597,  655,  645. 
Judiciary.    624. 

JuriBdictioD.    597,  624,  6j5,  645-^. 
Manhala.    609,  615, 617. 
Utah. 
Commnnicationa  to  attoraeys,  detgymen  and  phyaidam.    9i« 
BCarried  woman's  ric^ts  of  action.    780. 

VSRMONT. 

Chattel  mortgages.    391. 
Liability  for  cansing  death.    517. 
Life  insurance,  payable  to  wife.    442. 
Married  woman^s  ri^^ts  of  action.    781 . 
Telephones.    401. 

VnCZNIA. 

ICairied  woman's  rights  of  action.    781. 

Telephones.    406. 
Washington. 

Assignments  for  benefit  of  creditors.    580. 

Communications  to  attorneys,  dergymen  and  physicians.    9i. 

Married  woman's  rights  of  action.    782. 
West  Virginia. 

Married  ¥ronian's  rights  of  action.    782. 
Wisconsin. 

Communications  to  attonie3rs,  clcfgjrmen  and  physidans.    ti. 

Life  insurance,  payable  to  wife.    442. 

Married  woman^s  ri^^ts  of  action.    783. 

Telephones.    408. 
Wyoming. 

Communications  to  attorneys,  clergymen  and  physidans.    21. 

Married  woman's  rights  of  action.    784. 1 

STATUTE  OF  FRAUDS. 

Ants-nuptial  Contract. 
Marriage  alone  is  not  such  partial  performance  as  will  take  an  ante- 
nuptial agreement  out  of  the  statute.    319. 

Land. 
Parol  gift  of,  in  pursuance  of  which  the  donee  holds  possession  for 
oyer  twenty  years,  and  expends  money  in  improvements,  will  be 
enforced  in  equity.    319. 

Memorandum  in  Writing. 
What  is  sufficient  to  comply  with  the  statute.    192. 
What  is  insuffident.    511. 

Option. 

Contract  to  sdl  stock  nt  the  end  of  three  years,  with  an  opdon  to  the 
purchaser  to  call  it  at  any  time,  is  not  within  the  prohioition  of  a 
statute  which  forbids  an  action  upon  any  agreement  "  not  to  be  per- 
formed within  a  year,"  unless  in  writing.    511. 

Parol  Agrbbmbnt. 
By  purchaser  to  pav  the  price  to  a  third  person  in  liquidation  of  n 
debt  due  the  latter  by  the  vendor,  is  not  within  the  statute.    255. 

STOCKBROKERS.    See  Nbgotiablb  Instruments. 
Rbfusal  to  Sbll. 
Renders  broker  liable  to  principal  for  the  loss  resulting  from  the  fidlnre 
to  obey  instructions,  although  when  directed  to  sell  the  prindpal  ia 
indebted  to  him  in  an  amount  greater  than  Uie  market  value  cSf  the 
stock.    256. 

STOCK  EXCHANGE. 
Sbat. 
In  Stock  Exchange  is  property  and  liable  for  the  owner's  debts.    448. 
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SUNDAY  LAWS.    See  Raiuioads,  Telegraphs. 
Animals. 

Recovery  may  be  had  for  injury  inflicted  by  dog  upon  one  travdiai^ 

on  Sunday,     i^. 

Alao  for  injury  canaed  by  negligently  alarming  hoiae.     166. 

Also  for  injury  inflicted  upon  horse  by  one  who  haa  hired  him  fiom  a 

liTer3rman  for  Sunday  driving.     166. 

Otho-wise  in  Maine  and  Rhode  Island.    i68. 
Carriers. 

In  Maseachuaetts,  recovery  cannot  be  had  by  one  isjured  by  the  neg- 
ligence of  a  carrier,  while  trayelin|^  on  Sunday,    im. 

But  tilie  great  wei^t  of  authority  is  otherwise.    163,  169. 
Damages. 

Not  aggravated,  because  inflicted  by  one  violating  the  Sunday  law. 

Degree  op  Care. 

No  greater  diligence  is  required  of  one  violating  a  Sunday  law  thaa 

when  performing  the  same  act  on  a  week  day.    166. 
Delivery. 

Of  contract  on  Sunday,  rendefs  it  void.    731. 
Judgment. 

Entered  on  Sunday,  is  void  at  common  law.    511. 

Labor. 
One  injured,  while  performing  labor  on  Sunday,  by  the  n^igenoe  of 
another,  is  not  estopped  from  recovery,    i^. 
Except  in  Massachusetts.    165. 

Railroad  Employee. 
BrakemaUf  engaged  in  common  labor  on  freight  train,  in  puisuance 
oitL  genexal  contract  with  a  railroad,  and  injured  by  the  latter's  uc^* 
l^;ence,  may  recover  for  such  injury,  notwithstanding  the  &ct  that  ft 
waa  sustained  upon  Sunday.    i^B. 

Shaving. 
Whether  shaving  for  hire  on  Sunday  is  a  work  of  necessity,  is  a  qoei^ 
tion  for  the  jury.    795. 

Sunday  Newspaper. 
Contract  for  advertising  in,  is  unlawful  and  incapable  of  ratification. 

Traveling.    See  Carriers. 
One  sustaining  an  injury  from  a  defect  in  the  highway,  while  travel- 
ing on  Sunday,  cannot  recover  in  Massachusetts.     158. 
Unless  travehng  for  purposes  of  necessity  or  charity.     159. 
Rule  the  same  m  Vermont.    160. 
And  in  Maine.    161. 

This  rule  has  not  been  followed  in  other  States.    162,  163,  169. 
Nor  by  the  Supreme  Court  of  the  United  States.    162. 

Trial  by  Jury. 
Ri^t  to,  does  not  extend  to  the  offence  of  laboring  on  Sunday.    511* 

* 

TAXATION.    See  Constitutional  I#aw,  Liquor  I«aws. 
Collateral  Inheritance  Tax. 
May  be  imposed  by  a  State  upon  the  value  of  U.  S.  bonds.    511. 


Granted  bv  the  charter  of  a  railroad  company,  does  not  pass  under  a 
judicial  sale  of  its  '  *  property  and  franchises. '  ^   668. 
Franchise. 
Granted  by  the  U.  S.,  is  not  subject  to  State  tascation.    256. 

Post  Trader. 

On  Indian  reservation  is  exempt  from  local  taxation.     laS. 
Young  Men's  Christian  Association. 

Building  of,  is  not  exempt.    575. 
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TBLBGRAPHS.    See  Tbucfborbs. 
Damagbs. 

Fulnre  to  deliyer  meaaage  to  physician  lenden  telegraph  company 

liable  for  increased  suffering  and  injury  to  feelings  caused  thereby. 

128. 

Mental  anguish  is  a  proper  element  of  damage  for  delay  in  the  deliveiy 

ofatelesram.    319. 

And  for  breach  of  a  contract  to  tranamit  money.    511. 
Dhlav. 

Damages  for  delay  in  delivery  of  a  meaaage  to  a  physician,  and  the 

leaaonablencaa  ot  the  rules  causing  such  delay,  are  both  questiona  for 

the  jury.    795. 
I4CBNSB  Tax. 

Cannot  be  impoaed  by  State  or  municipal  authority,  upon  a  telegraph 

company,  whoae  lines  arc  uaed  for  the  transmission  ot  interstate  mea- 

^•■ge^    795. 

LnOTATION  OP  I«IABIUTy. 

Stipulation  that  a  telegraph  company  ahall  not  be  liable  for  negligence 
in  the  delivery  of  a  message,  nnlcaa  claim  in  writing  ia  presented 
within  sixty  days,  ia  against  public  policy  and  void.    512. 


Of  measa^  has  no  contractual  relation  with  the  tele|[raph  company,, 
and,  if  injured  by  the  latter's  negligence,  his  remedy  is  m  tort.  440. 
Thus  he  may  maintain  an  action  for  negligence  in  its  delivery.    512. 

Rbpbatbd  Mbssagb. 
Stipulation  limiting  liability,  if  a  message  is  not  repeated,  does  not 
apply  to  an  action  for  delay  in  delivering  an  unxepeated  meaaage.  319. 

Sunday  Mbssagb. 
Failure  to  deliver,  does  not  render  the  company  liable  for  penalty, 
unless  a  necessity  for  its  transmission  exists,  and  the  company  ha» 
notice  of  such  necessity.    319. 

SnPUi^noN. 
In  telegraph  blank,  that  the  company  ahall  not  be  liable  for  miatakea 
in  transmitting  messages,  causea  "  by  the  n^ligence  of  its  servanta 
or  otherwiae, ' '  is  against  public  policy  and  void.    732. 

TBLEPHONBS. 

ACKNOWLBDGMBNT  OV  DBXD. 

By  married  woman  through  a  telephone  is  valid,  in  the  abaence  of 

fraud,  duress  or  mistake.    795. 
Dbfinition. 

In  general  sense,  ''telephone'*  applies  to  any  instrument  or  appara- 
.  tns  transmitting  sound  beyond  the  limits  of  ordinary  audibili^.    6$* 

In  secondary  and  popular  sense,  it  is  a  generic  term  applied  to  the 

apparatus,  as  an  entirety,  used  in  the  transmission  and  reception  of 

.6. 


telephonic 
Discrimination. 

Telephone  company  is  a  common  carrier  and  bound  to  treat  all  alike. 

70,72. 
Bminbnt  Domain. 

Brection  of  telephone  poles  and  wiiea  ia  a  public  uae,  for  which  pri- 

vate  property  may  be  appropriated.    66. 

BVIDBNCB. 

Party  receiving  message  throng  medium  of  operator  may  prove,  in  & 
anbaequent  suit  between  himself  and  sender  of  message,  what  waa 
aaid  by  the  operator,  the  latter  having  forgotten.    75. 

BzcxnsivB  Contract. 
To  furnish  telephonic  focilitiea  to  one  telegraph  company,  is  void.  796. 

Highway. 
Brection  of  poles  on  highway  is  such  an  additional  burden  upon  the 
fee  that  compensation  must  be  made  to  Uie  owner.    67.. 
But  not  so  where  the  fee  ia  in  the  pnblic.    67. 


SS6  INDEX. 

Dbce^aration  op  Testator. 
*iVhaiadmaasibleinanifl0iietotiytheY«l]dityofAwill,  and  for  what 
porpoae.    256. 

C^EVISB. 

When  life  catate  ia  given.    64. 

To  one  in  fiee,  but  ■hoold  he  *' depart  thk  life  withont  leaving  lawfal 
iaanefeoaanrivehim/' thenanch  **  property  aa  would  have  feflen  "  to 
him,  ahall  be  pven  to  another,  limita  the  death  of  the  Ihat  taker  to 
the  tratatnr'a  lifetime.    3aa 


Deviae  to  a  diooeae  of  P.  B.  Chnrdi,  which,  after  the  ezecnticm  of  the 
will  and  before  the  death  of  the  testator,  aepaxated  into  two  inde- 
pendent diooesea,  will  be  divided  equally  between  the  new  dioccica. 
512. 

Bbtath  nr  Pbb. 
What  worda  in  a  deviae  give  a  fee  aimple  estate.    256. 
Given  by  devise  to  one,  with  the  restriction  that  she  shall  not  "  have 
power  to  aell,  but  may  leave  the  same  to  her  children."    320. 

Pamii,y. 
When  a  bequest  ia  conditioned  upon  the  legatee's  not  marrying  into 
the  **femily  "  of  a  person  named,  marriage  with  one  of  the  children 
of  such  pcnon  is  meant.    192. 

iNCOics  09  Fund. 
Gift  of,  passes  fund  itself!    192. 

MuRosn  OP  Tbstatoe. 
By  a  legatee,  for  the  purpose  of  preventing  the  revocation  of  the  wtU, 
lendeia  the  legacy  void.    796. 

Probatb. 
In  one  State  of  a  will  devising  land  in  another,  is  not  oondnaive 
upon  Uie  courts  of  the  latter  State.    320. 

Rbai.  Bstatb. 
Doea  not  pass  under  a  direction  to  convert  and  distribute  "aUmy 
property,  consisting  of  bonds,  mortgages,  ground-rents,  stocks  and 
peiaonal  effects. ' '    576. 

RBMAINDSn. 

When-vested.    512. 
RuuB  IN  Shbuay*s  Cass.  * 

Applies  to  leaaehold  eatates.    512. 

'  *  SVRVIVING  BROTHBRS  AND  SiSTBRS. ' ' 

When  construed  not  to  refer  to  death  in  the  lifetime  of  the  testator. 

732- 
Tbstambntary  CAPAcrrv. 

What  is  insufficient  evidence  of.    384. 

A  test  of,  is  the  capacity  of  the  testator  to  remember  the  property  he 

is  about  to  dispose  of  and  the  objects  of  his  bounty ,  and  to  understand 

the  nature  of  the  business  in  which  he  b  engaged  and  the  manner  in 

which  the  will  distributes  his  property.    732. 

A  belief  in  spiritualiam  doea  not  indicate  testamentary  incapacity.  739. 

UNSOOHDNSsa  oy  Tbstator's  Mind. 
Not  aActing  t!w  character  of  a  will,  win  not  in  itself  prevent  the  will . 
from  being  adjudged  valid.    796. 

Void  Bbqubst. 
pequcst  of  libfary,  together  with  testator's  residuary  estate,  to  the 
mayor  of  a  city  and  the  presidents  of  two  medical  colle^  and  their 
auccessors,  in  trust  forever,  for  the  purpose  of  founding  a  public 
librsry,  is  v^d.    320. 

Void  Dkvisb. 
Devise  to  trustees  for  the  use  of  a  charitable  institution  to  be  inoorpo- 
rated  within  ten  years  by  special  act  of  the  legislature,  is  void  for 
uncertainty.    448. 
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